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SUPREME    COURT     OP    JUDICATURE. 


GENEEAL    EULES 

MADE  PUBSUANT  TO 

THE  BANKRUPTCY  (DISCHARGE  AND  CLOSURE)  ACT,  1887. 


1.  These  Bnles  may  be  cited  as  the  Bankruptcy  (Discharge  and  Closure)  Bules,  1887. 
Thei^  shall,  so  far  as  practicable,  and  unless  otherwise  expressly  provided,  apply  to  all  pro- 
ceedui^  taken  or  pending  under  the  Act  in  any  matters  to  which  the  Act  applies. 

2.  In  these  Bules,  unless  the  context  or  subject-matter  otherwise  requires, — 
"  The  Act "  means  the  Bankruptcy  (Discharge  and  Closure)  Act,  1887 : 

**  The  Court  "  means  the  Court  having  jurisdiction  in  any  matter  in  which  proceedings 
nnder  the  Act  are  instituted : 

"  Creditors'  assignee  "  includes  any  trustee  or  inspector  in  any  of  the  cases  to  which  the 
fourth  section  of  the  Act  applies : 

"  Debtor  "  means  any  debtor  who  has  been  adjudged  bankrupt,  or  whose  affairs  have  been 
liquidated  by  arrangement  under  the  Bankruptcy  Act,  1869,  or  any  previous  Act 
relating  to  bankruptcy : 

*'  Official  assignee  '*  includes  the  successor  of  the  existing  official  assignee  : 

'*  Trustee  "  means  in  any  bankruptcy  the  trustee  in  such  bankruptcy,  and  in  any  liqui- 
dation by  arrangement  the  tnistee  in  such  liquidation,  and  includes  any  creditors' 
assignee,  and  the  official  assignee,  and  any  otiier  person  in  whom,  imder  any  Act 
relating  to  bankruptcy  prior  to  the  Bankruptcy  Act,  1888,  or  under  the  Bankruptcy 
Act,  1888,  the  property  of  a  debtor  is  vested : 

**  Prescribed  "  means  prescribed  by  the  Act  or  these  Bules,  or  any  order  made  under  the 
Act 

Other  expresdons  in  these  Bules  shall,  unless  the  context  or  subject-matter  otherwise  re- 
quires, have  the  same  meanings  as  the  same  expressions  have  in  the  Bankruptcy  Bules,  1886. 

Applications  for  Discharge, 

8.  A  debtor  intending  to  apply  for  his  discharge  under  the  Act  shall  make  his  application 
to  the  Court  in  writing  in  ^e  Form  No.  1  in  the  Appendix,  with  such  variations  as  circum- 
stances may  require.  The  notice  to  each  creditor  required  to  be  given  under  the  Act  shall 
be  in  the  Form  No.  2  in  the  Appendix,  with  such  variations  as  circumstances  may  require, 
and  may  be  sent  by  prepaid  post  letter  to  the  address  given  in  the  creditor's  proof,  or,  where 
a  creditor  has  not  proved,  to  the  address  appearing  in  the  debtor's  statement  of  afihirs ;  and 
the  notice  to  be  published  by  the  debtor  in  the  London  Gazette  of  the  day  appointed  by  the 
Court  for  hearing  the  application  (which  notice  shall  be  signed  by  the  Begistrar)  shall  be  in 
the  Form  No.  8  m  the  Appendix,  with  such  variations  as  circumstances  may  require. 

4.  l^otice  of  the  time  and  place  appointed  by  the  Court  for  hearing  the  application  for  his 
discharge  shall  be  given  by  the  debtor  to  the  trustee  not  less  than  twenty-one  days  before  the 
Vol.  57.— Orders  and  Rules.  A 


Digitized  by 


Google 


2  SUPREME  COURT  OF  JUDICATURE.  [LAW  J. 

Bankruptcy  (^DUoharge  and  Closure)  Mules, 

time  so  appointed.    Such- notice  may  be  given  by  a  registered  letter  sent  by  post  to  the  last 
known  address  of  the  trustee. 

5.  Not  less  than  seven  days  before  the  day  appointed  by  the  Court  for  hearing  the  appU- 
cation,  the  debtor  shall  file  in  the  Court  an  affidavit  in  the  Form  No.  4  in  the  Appendix,  so 
far  as  such  Form  is  applicable,  stating  therein  that  twenty -one  days  at  least  before  the  day 
so  appointed  the  notice  to  creditors  required  by  the  Act  (section  2),  and  the  notice  to  the 
trustee  required  by  the  la^t  preceding  Rule,  have  been  duly  sent  as  prescribed  by  the  Act  and 
the  said  Rule.  The  debtor  shall  also  at  the  same  time  leave  with  the  Senior  Bankruptcy 
Registrar  of  the  High  Court,  or  in  a  County  Court  with  the  Registrar,  a  copy  of  the  Londoii 
Gazette  containing  the  publication  of  the  notice  prescribed  by  Rule  8,  and  the  Registrar  shall 
thereupon  file  wil£  the  ppceedings  the  page  of  the  London  Gazette  in  which  such  notice  is 
published. 

6.  Where  the  application  for  a  discharge  under  the  Act  is  made  by  a  debtor  who  has  been 
adjudicated  bankrupt  imder  the  Bankruptcy  Act,  1869,  an  order  of  discharge  shall  not  be 
granted  until  after  tiie  pubhc  examination  of  the  debtor  under  the  nineteenth  section  of  the 
said  Act  has  been  concluded. 

7.  On  the  hearing  of  an  application  by  a  debtor  for  a  discharge  under  the  Act  the  Court 
may  hear  the  trustee,  and  may  take  into  consideration  any  written  report  made  to  the  Court 
by  the  trustee  as  to  the  conduct  and  affairs  of  the  debtor.  Any  such  report  by  the  trustee 
to  the  Court  shall  be  signed  by  him  and  filed  in  Court  seven  days  at  least  before  the  day 
appointed  for  hearing  the  application. 

8.  The  order  of  the  Court  made  on  an  application  for  a  discharge  under  the  Act  shall  not 
be  delivered  out  or  notice  thereof  gazetted  until  after  the  expiration  of  the  time  limited  for 
^peal,  or,  if  an  appeal  be  entered,  until  after  the  decision  of  the  Court  of  Appeal  thereon. 
Tne  order  shall  be  dated  of  the  day  on  which  it  is  made,  but  it  shall  not  take  effect  imtil  it 
has  been  delivered  out  soad  notice  thereof  has  been  gazetted.  As  soon  as  the  order  has  been 
delivered  out  and  notice'  thereof  has  been  gazetted,  the  order  shall  take  effect  as  from  the  day 
of  its  date.  The  order  of  discharge  shall  be  in  the  Form  No.  5  in  the  Appendix,  with  such 
variations  as  circumstances  may  require. 

9.  When  the  time  for  appeal  has  expired,  or,  as  the  case  maybe,  when  the  appeal  has  been 
decided  by  the  Court  of  Appeal,  the  debtor  shall  forward  to  the  London  Gazette  for  publication  a 
notice  of  the  order  in  the  Form  No.  6  in  the  Appendix  (such  notice  to  be  signed  by  the  Registrar), 
and  shall  thereafter  leave  with  the  Senior  Bankruptcy  Registrar  of  the  High  Court,  or  in 
a  County  Court  with  th^  Registrar,  a  copy  of  the  London  Gazette  containing  the  publication 
of  the  notice ;  and  the  Registrar  shidl  nle  with  the  proceedings  the  page  of  the  London 
Gazette  in  which  the  notice  is  published. 

10.  Where,  under  tlie  fourth  sub-section  of  the  second  section  of  the  Act,  the  Court,  as  one 
of  the  conditions  subject  to  which  a  debtor's  discharge  is  granted,  requires  the  debtor  to 
consent  to  judgment  being  entered  against  him  for  any  balance  of  the  debts  provable  under 
the  bankruptcy  or  liquidation,  or  for  any  other  sum,  the  provisions  of  Rules  240,  248,  and  244 
of  the  Bankruptcy  Rules,  1886,  and  of  any  Rules  hereafter  to  be  made  altering  or  amending 
such  Rules,  shall  apply  to  such  order  of  discharge  and  the  proceedings  subsequent  thereto. 

11.  A  debtor  shall  not  be  entitled  to  have  any  of  the  costs  of  or  incidental  to  his  application 
for  his  discharge  allows  to  him  out  of  his  estate.  The  Court  may  make  such  order  as  to  the 
costs  incurred  by  the  trustee  of  and  incidental  to  the  debtor's  application  for  his  discharge  as 
the  Court  shall  think  fit. 

Proceedings  under  Seetion  8  of  the  Act  for  positioning  the  elodng  of  a  Bankruptey. 

12.  A  troBlee  applying  to  the  Court  to  postpone  the  dosing  of  a  bankruptcy  under  the 
Banknmtcy  Act,  1869,' shall  give  notice  to  the  Board  of  Trade  in  writing  in  the  Form  No.  7 
in  the  Appendix  of  the  grounds  upon  which  his  application  is  made.  The  Board  of  Trade 
may  tbmupon  state  v^  writing,  by  a  minute  of  the  Board  written  at  the  foot  of  the  notice 
sent  by  the  trustee,  or  in  such  other  manner  as  the  Board  shall  think  fit,  any  representation 
which  the  Board  may  think  fit  to  make  to  the  Court  upon  the  application,  and  anv  such  repre- 
sentation shall  be  filed  in  Court  by  the  Board  of  Trade,  and  shall  be  considered  by  the  Court 
when  the  application  of  the  trustee  is  heard.  The  representation  of  the  Board  of  Trade  niay 
be  signed  by  the  person  for  the  time  being  appointedl>y  Uie  Board  to  perform  the  remaining 
duties  of  the  office  of  Comptroller  in  Banlmiptcy,  of  whose  signature  the  Court  shall  take 
judicial  notice. 

18.  A  trustee  applying  to  the  Court  to  postpone  the  close  of  a  bankruptcy  under  the 


Digitized  by 


Google 


Vol.  57.  ORDERS  AND  RULES.  j  3 

bankruptcy  {IH$eharge  and  Clot/ure)  Rules, 

Bankraptey  Act,  1869,  shall,  before  the  hearing  of  the  applicationi  file  an  affidavit  in  8tipp|ort 
thereof  in  the  Form  No.  8  in  the  Appendix,  with  such  variations  aslcircmnstances  may  require. 

14.  Upon  a  day  being  appointed  by  the  Court  for  hearing  the  cLpplication  the  trustee  shall 
p;ive  notice  to  the  Board  of  Trade  of  the  day  so  appointed  in  the  Form  No.  9  in  the  Appendix. 
Such  notice  shall  be  given  to  the  Board  of  Trade  not  less  than  fourteen  days  before  the  day 
appointed  for  hearing  the  application.    .  t 

15.  The  Board  of  Trade  may  appear  on  the  hearing  of  the  apmication  for  the  purpose  of 
making  any  representation  to  the  Court  in  reference  to  the  trusters  application  which  in  the 
opinion  of  the  Board  of  Trade  ought  to  be  made  to  the  Court  at  Uie  hearing.  The  Court  may 
order  any  costs  of  and  incidental  to  the  appearance  of  the  Board  of  Trade  at  the  said  hearing 
to  be  paid  out  of  the  bankrupt's  estate,  or  by  the  trustee,  and  may  also  make  such  order  as  to 
the  costs  of  the  trustee  of  and  incidentieJ  to  the  application  as  the  jCourt  shall  think  fit. 

16.  The  order  of  the  Court  postponing  the  close  of  a  bankruptcy  shall  be  in  the  Form 
Ko.  10  in  the  Appendix.  Notice  of  every  such  order  shall  be  s^nt  by  the  Registrar  to  the 
Board  of  Trade. 

17.  Upon  the  expiration  of  the  time  to  which,  under  any  order  of  the  Court  made  under 
the  third  section  of  the  Act,  the  close  of  a  banloruptcy  is  postponed,  such  bankruptcy  shall  be 
closed,  unless  in  the  meantime  a  further  order  of  the  Court  postponing  the  close  of  such 
bankruptcy  to  a  later  date  has  been  made.  Every  applicationi  by  a  trustee  for  an^  such 
farther  order  of  the  Court  to  postpone  further  the  close  of  a  bankruptcy  shall  be  made  in  the 
same  manner  and  subject  to  the  same  provisions  as  are  enacted  'and  prescribed  with  respect 
to  applications  under  the  third  section  of  the  Act.  i 

18.  Immediately  after  the  day  on  which  any  bankruptcy  is  closed  under  the  Act,  the 
trustee  shall  deliver  to  the  person  appointed  by  the  Board  of  Trade  pursuant  to  section  one 
hundred  and  sixty  of  the  Bankruptcy  Act,  1888,  in  whom  the  property  of  the  bankrupt  which 
vested  in  the  trustee  and  has  not  been  realised  or  distributed  vests,  a  statement  of  the 
property  of  the  bankrupt  still  remaining  to  be  realised  and  distributed ;  and  within  four  days 
of  the  said  day  on  which  such  bankruptcy  is  closed  shall  render  to  the  said  person  an  account 
in  writing  of  all  his  receipts  and  payments  in  connection  with  ^the  bankrupt's  estate,  and  a 
statement  shewing  the  proceedings  in  the  bankruptcy  down  to  Ihe  date  of  the  close  thereof! 
The  said  trustee  uiall  iJso,  if  requested,  deliver  to  the  said  persbn  all  books  kept  by  him  in 
relation  to  the  bankrupt's  estate,  and  all  deeds,  papers,  and  documents  under  his  control 
belonging  or  relating  to  the  said  estate  and  its  administration. 

Proceedings  under  Section  4  of  the  Act  for  the  appointment  of  the  Official  Assignee  to 

supersede  Creditors'  Assignees, 

19.  An  application  to  the  Court  by  a  creditor  under  the  fourth  section  of  the  Act  shall  be 
made  in  writmg,  and  shall  be  verified  by  an  affidavit  to  be  nUde  by  or  on  behalf  of  the 
creditor,  in  which  shall  be  stated  the  grounds  upon  which  the  order  under  the  section  is 
asked  for.    The  application  may  be  made  ex  parte  if  the  Court  shall  so  direct. 

20.  Li  any  of  the  cases  to  which  the  fourth  section  of  the  Act  applies  an  application  under 
the  section  may  be  made  by  the  official  assignee.  Such  application  shall  be  niade  in  writing, 
and  shall  be  verified  by  a  report  in  writing  of  the  official  assignee,  in  which  shall  be  stated 
the  grounds  upon  which  the  order  under  the  section  is  asked  for.  The  application  may  be 
made  ex  parte  if  the  Court  shall  so  direct. 

21.  Upon  any  application  under  the  fourth  section  of  the  Abt  the  Court  may  make  such 
order  as  to  the  costs  of  and  incident  to  the  application,  and  as  to  the  payment  of  such  costs 
out  of  the  estate  or  otherwise,  as  the  Court  shall  think  fit. 

22.  Every  order  under  the  fourth  section  of  the  Act  superseding  a  creditors'  assignee  shall 
be  served  by  the  applicant  on  the  creditors*  assignee,  and  on  the  solicitor  whose  name  appears 
in  the  proceedings  as  acting  for  the  creditors'  assignee,  by  seilding  a  copy  of  the  order  by  a 
prepaid  post  letter  to  the  last  known  address  of  the  person  to  be  served. 

23.  Within  fourteen  days  after  the  service  of  the  order  on  him,  the  creditors'  assignee 
shidl  deliver  to  the  official  assignee  an  account  of  the  receipts  and  payments  of  such  creditors' 
assignee  in  connection  with  the  estate,  and  a  statement  of  the  property  of  the  bankrupt  or 
insolvent  debtor  still  remaining  to  be  realised,  together  with  aU  vouchers,  letters,  deeds,  and 
documents  under  his  control  relating  to  the  estate  and  its  administration. 

Miscellaneous, 

24.  In  any  bankruptcy  under  the  provisions  of  the  hundred  and  twenty-first  section  of  the 
Bankniptcy  Act,  1883,  in  which  an  Official  Receiver  is  trustee,  and  in  which  such  Official 
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Bankrupted  (  Discharge  and  Closure)  Rules. 

Beceiver  has,  prior  to  the  thirty-first  day  of  December,  1887,  realised  all  the  property  of  the 
bankrupt,  or  so  much  thereof  as  can,  in  his  opinion,  be  realised  without  needlessly  protracting 
the  trusteeship,  and  has  distributed  a  final  dividend  (if  any),  when  the  Official  Beceiver  applies 
to  the  Board  of  Trade  for  his  release  under  the  provisions  of  the  sixth  section  of  the  Act  and  , 
the  eighty-second  section  of  the  Bankruptcy  Act,  1883,  shall  not  be  necessary  for  him  to 
give  notice  to  the  creditors  and  to  the  debtor,  as  prescribed  by  Bule  d09  of  the  Bankruptcy 
Bules,  1886. 

25.  The  Bules  for  the  time  being  in  force  in  relation  to  appeals  in  bankruptcy  matters 
shall,  so  £Ehr  as  apjjlicable,  apply  to  appeals  from  orders  made  under  the  Act. 

26.  The  provisions  of  the  Bankruptcy  Bules,  1886,  as  to  the  taxation  and  allowance  of 
costs  shall,  so  fiEir  as  applicable,  apply  to  the  taxation  and  allowance  of  the  costs  of  proceedings 
under  the  Act  and  these  Bules. 

(Signed)        HALSBUBY,  C. 
I  concur, 

(Signed)        STANLEY  OP  PBESTON, 
The  first  of  December,  1887.  President  of  the  Board  of  Trade. 


rOBMS. 


No.  1. 
Application  for  Order  of  Discha/rge. 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

In  the  {a) 

In  the  matter  of  ,  of  ,  a  bankrupt  [or  a  debtor  whose  afhirs  have 

been  liquidated  by  arrangement,  or,  a«  the  case  may  be], 

I  the  above-named  bankrupt  [or  debtor]  having  been  adjudicated  a  bankrupt 

on  the  of  18      [or  whose  afiairs  have  been  liquidated  by  arrangement  under 

the  Bankruptcy  Act,  1869,  pursuant  to  resolutions  dated  the  day  of  ],  and 

being  desirous  of  obtaining  my  discharge  imder  the  above-mentioned  Act,  hereby  apply  to  the 
Court  to  fix  a  day  for  hearing  mj^  application. 

(b)  I  passed  my  public  examination  on  the  day  of  18    . 

Dated  this  day  of  18    . 

To  the  Begistrar  of  the  Court.  (Signed) 

(a)  High  Court  of  Justice  in  Bankruptcy,  or.  County  Court  of  holden  at 

(b)  Strikeout  these  words  in  the  case  of  a  debtor  whose  affairs  have  been  liquidated  by  arrangement 


No.  2. 

Notice  to  Creditors  and  Trustee  of  Application  for  Discharge, 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

In  the  (a) 

In  the  matter  of  of  a  bankrupt  [or,  as  the  case  may  be]. 

Take  notice  that  I,  the  above-named  now  of  adjudicated  bankrupt 

on  the  day  of  18      [or,  as  the  case  may  be],  have  applied  to  the  Court  for 

my  discharge,  and  that  the  Court  has  fixed  the  day  of  18      at  o'clock, 

at  the  Court  sitting  at  for  hearing  the  application. 

(Signed)        [signatu/re  of  debtor]. 

NoTE.--On  the  hearing  of  the  appHcation  the  Court  may  hear  any  creditor,  and  mav  put 
such  questions  to  the  debtor,  and  receive  such  evidence,  as  the  Court  thinks  fit,  and  on  being 
satisfied  that  the  notices  required  by  the  above-mentioned  Act  have  been  duly  sent  and 
published,  may  either  grant  or  refiise  the  order  of  discharge,  or  suspend  the  operation  of  the 
order  for  a  specified  time,  or  grant  the  order  of  discharge  subject  to  any  conditions  with 
respect  to  any  earnings  or  income  which  may  afterwards  become  due  to  the  debtor,  or  with 
respect  to  his  after-acquired  property :  Provided  that  the  Court  shall  refuse  the  discharge  in 
all  cases  where  the  Court  is  satisfied  by  evidence  that  the  debtor  has  committed  any 
misdemeanour  under  part  two  of  the  Debtors  Act,  1869,  or  any  amendment  thereof. 

(«)  High  Court  of  Justice  in  Bankruptcy,  or.  County  Court  of  holden  at 
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Bankruptcy  {JHtekarge  and  Closure)  Bulet. 

No.  8. 

Notice  in  Gazette  of  Application  for  Discharge, 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

Application  fob  Debtor's  Dischabge. 


Debtor*8  Name 


Address 


Description 


CJourt 


Date  of 

Adjudloatioii 

or  Beso- 

Intion  for 

Liquidation 


Day  and  Hoar 

fixed 

for  Hearing 


Registrar. 


No.  4. 


Affidamt  verifjfin>g  Transmission  of  Notices, 
The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 
.  In  the  (a) 

In  the  matter  of  of  a  bankrupt  [or,  as  the  case  may  he\, 

I,  of  make  oath  and  say  as  follows : — 

1.  That  I  did  on  the  dav  of  188  ,  send  to  each  creditor  who  has  proved 
in  this  matter,  and  also  to  each  or  the  creditors  mentioned  in  the  debtor's  statement  of  afhirs 
or  who  are  known  to  the  debtor,  and  also  to  the  trustee  herein,  a  notice  of  the  time  and  the 
place  appointed  by  the  Court  for  hearing  the  debtor's  apphcation  for  an  order  of  dischaige, 
in  the  form  hereunto  annexed  marked  "  A." 

2.  That  such  notices  were  addressed  to  such  of  the  said  creditors  who  have  proved  their 
debts  according  to  the  addresses  in  their  respective  proofs,  and  to  such  as  have  not  proved 
according  to  their  respective  names  and  addresses  appeaxing  in  the  statement  of  afi&drs  of  the 
said  debtor  (&),  and  to  the  trustee  at  ,  being  his  last  known  address. 

3.  That  I  sent  the  said  notices  hj  putting  the  same  into  the  post  office  situate 

before  the  hour  of  o'clock  m  the  noon  of  the  said  day,  and  that  the  notice 

sent  to  the  trustee  was  sent  by  a  registered  letter. 

Sworn  at  this  day  of 

Before  me 

(a)  High  Court  of  Justice  in  Bankruptcy,  or.  County  Court  of  holden  at 

(()  In  the  event  of  the  notices  being  sent  to  any  other  address  than  the  one  given  in  the 
creditor's  proof  or  in  the  statement  of  affaiis,  add  "  except  in  the  case  of  A^,^  addressed  to 
CJ>,,  addressed  to  "  &c.,  &o.,  those  being  the  several  addresses  g^ven  to  me  by  tiie  debtor 

in  liea  of  the  addresses  given  in  their  proofs  or  appearing  in  the  statement  of  afEairs. 

If  the  debtor  himself  posts  the  notices  the  words  **  &own  to  me  "  will  be  sufficient  instead  of 
'*  given  to  me  by  the  debtor." 

The  debtor  will  be  required  to  make  an  affidavit  that  he  was  not  aware  at  the  time  that  the 
affidavit  was  sworn  of  any  change  of  address  of  any  of  his  creditors  other  than  those  referred  to  in 
the  affidavit. 


No.  6. 
Order  of  Discharge, 
The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 
In  the  (a) 
Before 

In  the  matter  of  of  a  bankrupt  ^or,  as  the  case  may  he]. 

Whereas  at  a  Court  held  this  day  of  188  ,  the  said  adjudicated 

bankrupt  on  the  day  of  [or^  as  the  case  may  hel  applied  for  an  order  of  discharge. 

Upon  hearing  (6) 

(a)  High  Court  of  Justice  in  Bankruptcy,  or.  County  Court  of  holden  at 

(>)  Set  out  names  of  parties  appearing  and  for  whom  they  appear,  and  the  evidence  given. 
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Bankruptcy  {DiMckarge  and  Cloture)  Rulet, 

It  is  ordered  that  such  discharge  be  and  the  same  is  hereby  granted :  or,  It  is  ordered 

that  such  discharge  be  sus^nded  for  [ituert  period]  and  that  he  be  discharged  as  from  the 

day  of  bemg  [inaert  period]  from  the  date  of  this  order :  or,  It  is  ordered 

that  such  discharge  be  and  it  is  hereby  refused :  or.  It  is  ordered  that  such  discharge  be  and 

the  same  is  hereby  granted,  subject  to  the  following  conditions  [here  state  conditione]. 

Given  under  the  seal  of  the  Court  this  day  of  188  • 

By  the  Court,  Registrar. 


No.  6. 


Notice  in  Gazette  of  Order  made  on  AppUcaidon  for  Di$cha/rge. 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

Order  made  on  Apflication  for  Discharge. 


Debtor's  Name 


Address 


Dasorlption 


Court 


Date  of 

Adjudloatton 

or  Reto- 

lation  for 

Liquidation 


Date 
of  Order 


Nature 

of  Order 

made 


Registrar. 

No.  7. 

Notice  to  the  Board  of  Trade  on  Application  to  the  Court  to  postpone  the 
close  of  a  Bankruptcy, 

The  Bankruptcy  Act,  1809,  and  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

In  the  (a) 

In  the  matter  of  a  bankrupt. 

I,  of  the  trustee  of  the  property  of  the  above-named  bankrupt,  hereby 

give  notice  that  my  application  to  the  Court  under  the  provisions  of  section  8  of  the  Bank* 
ruptcy  (Discharge  and  Closure)  Act,  1887,  to  postpone  the  dose  of  this  bankruptcy  to  the 
day  of  18    ,  is  made  on  the  following  grounds,  viz. :— (6) 

Dated  this  day  of  18    .  Trustee. 

Minute  by  Board  of  Trade. 

(a)  High  Court  of  Justice  in  Bankruptcy,  or^  County  Court  of  holden  at 

(Jbi)  Here  state  the  special  circumstances  rendering  it  expedient  to  postpone  the  close  of  the 
bankruptcy. 

No.  8. 

Affidamt  by  Trustee  in  support  of  Application  to  postpone  the  close  of  a  Bankruptcy. 

The  Bankruptcy  Act,  1860,  and  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

In  the  (a) 

In  the  matter  of 
I,  of 

oath  and  say : — 

1.  That  (6) 

2.  That  in  the  circumstances  set  out  in  the  preceding  paragraph  of  this  my  affidavit  it  is 
expedient  to  postpone  the  close  of  the  bankruptcy  to  the  day  of  18    . 

Sworn,  &c. 

(a)  High  Court  of  Justice  in  Bankruptcy,  or^  County  Court  of  holden  at 

(Jb)  Here  state  the  special  circumstances  rendering  it  expedient  to  postpone  the  close  of  the 
bankruptcy. 


a  bankrupt, 
the  trustee  of  the  property  of  the  above-named  bankrupt,  make 
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No.  9. 
Notice  to  the  Board  of  Trade  of  hearing  of  Application  to  postpone  close  of  Bankruptcy, 
The  Bankraptoy  Act,  1869,  and  the  Bankmptcy  (Discharge  and  Closure)  Act,  1887. 
Jxi  the  Ut) 

In  uie  matter  of  a  bankrupt. 

Take  notice  that  I  of  the  trustee  of  the  property  of  the  above-named 

bankrupt,  have  applied  to  the  Court  pursuant  to  section  8  of  the  Bankruptcy  (Discharge  and 
Closure)  Act,  1887,  to  postoone  the  close  of  the  bankruptcy  until  the  day  of 

18    ,  and  that  the  Court  has  fixed  the  day  of  18    ,  at        o'clock,  for  hearing 

the  application.  (Signed) 

(a)  High  Court  of  Justice  in  Bankruptcy,  or,  County  Court  of  holden  at 


No.  10. 

Order  on  Application  to  postpone  the  close  of  a  Bankruptcy, 

The  Bankruptcy  Act,  1869,  and  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887. 

In  the  (a) 

In  the  matter  of  a  bankrupt. 

On  the  application  of  of  ,  the  trustee  of  the  property  of  the  above- 

named  banlanpt,  for  an  order  to  postpone  the  close  of  the  bankruptcy  to  the  day  of 

18    ,  and  upon  reading  the  affidavit  of  the  said  trustee  in  support  of  such  appUca- 
tion,  and  upon  hearing  .    It  is  ordered  that  the  close  of  the  bankruptcy  be  post- 

poned till  the  day  of  18    ,{b) 

Dated  this  day  of  18    . 

By  the  Court.  Registrar. 

(a)  High  Court  of  Justice  in  Bankruptcy,  or^  County  Court  of  holden  at 

(^)  M-,  as  the  case  may  be. 
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LAW   JOURNAL   EEPORTS,    1888. 


SUPREME     COURT    OF    JUDICATURE. 


THE    ORDEB    IN    COUNCIL    AS    TO 
INTEENATIONAL   COPYRIGHT. 


At  the  Court  at  Windsor,  the  28th  day  of  November,  1887.  Present,  the  Qaeen*8  Most 
Excellent  Majesty,  Lord  President,  Lord  Stanley  oi  Preston,  and  Secretary  Sir  Henry 
Holland,  Bart.,  the  following  Order  in  Council  was  passed : — 

Whereas  the  Convention  of  which  an  English  translation  is  set"  out  in  the  First  Schedule 
to  this  Order  has  been  concluded  between  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  L'eland  and  the  foreign  countries  named  in  this  Order,  with  respect  to  the 
protection  to  be  given  by  way  of  copyright  to  the  authors  of  literary  and  artistic  works : 

And  whereas  the  ratifications  of  the  said  Conventions  were  exchanged  on  the  fifth  day  of 
September,  one  thousand  eight  hundred  and  eighty-seven,  between  Her  Majesty  the  Queen 
and  the  Governments  of  the  foreign  countries  foUowing,  that  is  to  say  • 

Belgium :  France  ;  Germany ;  Hayti ;  Italy ;  Spain ;  Switzerland ;  Tunis. 

And  whereas  Her  Majesty  in  Coimcil  is  satisfied  that  the  foreign  countries  named  in  this 
Order  have  made  such  provisions  as  it  appears  to  Her  Majesty  expedient  to  require  for  the 
protection  of  authors  of  works  first  produced  in  Her  Majesty's  dominions : 

Now,  therefore,  Her  Majesty,  by  and  with  the  advice  of  Her  Privy  Council,  and  by  virtue 
of  the  authority  committed  to  her  by  the  International  Copyright  Acts,  1844  to  1886,  doth 
order,  and  it  is  hereby  ordered,  as  follows : 

1.  The  Convention  as  set  forth  in  the  First  Schedule  to  this  Order  shall,  as  from  the 
commencement  of  this  Order,  have  fiill  effect  throughout  Her  Majesty's  dominions,  and  all 
persons  are  emoined  to  observe  the  same. 

2.  This  order  shall  extend  to  the  foreign  countries  following,  that  is  to  say : 
Belgium ;  France  ;  Germany ;  Hayti ;  Italy ;  Spain ;  Switzerland ;  Turns. 

and  the  above  countries  are  in  this  Order  referred  to  as  the  foreign  countries  of  the  Copyright 
Union,  and  those  foreign  countries,  together  with  Her  Majesty's  dominions,  are  in  this  Order 
referred  to  as  the  countries  of  the  Copyright  Union. 

8.  The  author  of  a  literary  or  artistic  work,  which,  on  or  after  the  commencement  of  this 
Order,  is  first  produced  in  one  of  the  foreign  countries  of  the  Copyright  Union,  shall,  subject 
as  in  this  Order  and  in  the  International  Copyright  Acts,  1844  to  1886,  mentioned,  have  as 
respects  that  work  throughout  Her  Majesty's  dominions,  the  same  right  of  copyright, 
including  any  right  capable  of  being  conferred  by  an  Order  in  Council  under  section  two  or 
section  five  of  the  International  Copyright  Act,  1844,  or  under  any  other  enactment,  as  if  the 
work  had  been  first  produced  in  the  United  Kingdom,  and  shall  have  such  right  during  the 
same  period ; 

Provided  that  the  author  of  a  lilorary  or  artistic  work  shall  not  have  any  greater  right  or 
longer  term  of  copyright  therein,  than  that  which  he  enjoys  in  the  country  in  which  the 
work  is  first  produced. 

The  author  of  any  literary  or  artistic  work  first  produced  before  the  commencement  of 
this  Order  shall  have  the  rights  and  remedies  to  which  he  is  entitled  under  section  six  of  the 
International  Copyright  Act,  1886. 
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IntemaHonal  Copyright. 

4.  The  rights  conferred  by  the  International  Copyright  Acts,  1844  to  1886,  shall,  in  the  case 
of  a  literary  or  artistic  work  first  produced  in  one  of  the  foreign  countries  of  the  Copyright 
Union  by  an  author  who  is  not  a  subject  br  citizen  of  any  of  the  said  foreign  countries,  be 
limited  as  follows,  that  is  to  say,  the  author  shall  not  be  entitled  to  take  legal  proceedings  in 
Her  Majesty's  dominions  for  protecting  any  copyright  in  such  work,  but  the  publisher  of  such 
work  shall,  for  the  purpose  of  any  legal  proceedings  in  Her  Majesty's  dominions  for  protecting 
any  copyright  in  such  work,  be  deemed  to  be  entitled  to  such  copyright  as  if  he  were  the 
author,  but  without  prejudice  to  the  rights  of  such  author  and  pubUsher  as  between 
themselves. 

5.  A  literary  or  artistic  work  first  produced  simultaneously  in  two  or  more  countries  of  the 
Copyright  Union  shall  be  deemed  for  the  purpose  of  copyright  to  have  been  first  produced 
in  that  one  of  those  countries  in  which  the  term  of  copyright  in  the  work  is  shortest. 

6.  Section  six  of  the  International  Copyright  Act,  1852,  shall  not  apply  to  any  dramatic 
piece  to  which  protection  is  extended  by  virtue  of  this  Order. 

7.  The  Orders  mentioned  in  the  Second  Schedule  to  this  Order  are  hereby  revoked : 
Provided  that  neither  such  revocation,  nor  anything  else  in  this  Order,  shall  prejudicially 

affect  any  right  acquired  or  accrued  beifore  the  commencement  of  this  Order,  by  virtue  of 
any  Order  hereby  revoked,  and  any  person  entiUed  to  such  right  shall  continue  entitled 
thereto,  and  to  the  remedies  for  the  same,  in  like  manner  as  if  this  Order  had  not  been  made. 

8.  This  Order  shall  be  construed  as  if  it  formed  part  of  the  International  Copyright 
Act,  1886. 

9.  This  Order  shall  come  into  operation  on  the  sixth  day  of  December,  one  thousand 
eight  hundred  and  eighty  •seven,  which  day  is  in  this  Order  referred  to  as  the  commencement 
of  this  Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to  give  the  necessary  orders 
herein  accordingly.  C7.  L,  Peel, 

FIRST    SCHEDULE. 
Copyright  Convention* 

Convention  for  protecting  effectively,  and  in  as  uniform  a  manner  as  possible,  the  rights  ot 
authors  over  their  Uterary  and  artistic  works.  Made  on  the  fifth  day  of  September,  one 
thousand  eight  hundred  and  eighty-seven,  between  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Empress  of  India ;  His  Majesty  the  German 
Emperor,  King  of  Prussia ;  His  Majesty  the  Emg  of  the  Belgians ;  Her  Maiesty  the  Queen 
Begent  of  Spain,  in  the  name  of  His  Catholic  Majesty  the  Em^  of  Spain ;  the  President  of 
the  French  Republic ;  the  President  of  the  BepubUc  of  Huti ;  His  Majesty  the  King  of 
Italy;  the  Federal  Council  of  the  Swiss  Confederation ;  His  Highness  the  Bey  of  Tunis. 

[The  following  is  an  EngUsh  Translation  of  the  Convention,  with  the  omission  of  the 
formal  beginning  and  end.] 

Article  I. 

The  Contracting  States  are  constituted  into  an  Union  for  the  protection  of  the  rights  ot 
authors  over  their  Uterary  and  artistic  works. 

Article  II. 

Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in 
the  other  countries  for  their  works,  whether  published  in  one  of  those  countries  or  unpubhshed, 
the  rights  which  the  respective  laws  do  now  or  mav  hereafter  grant  to  natives. 

The  enjoyment  of  these  rights  is  subject  to  the  accomphshment  of  the  conditions  and 
formalities  prescribed  by  law  in  tiie  country  of  origin  of  the  work,  and  cannot  exceed  in  the 
other  countries  the  term  of  protection  granted  in  the  said  country  of  origin. 

The  country  of  origin  of  the  work  is  that  in  which  the  work  is  first  published,  or  if  such 
pnbUcation  takes  place  simultaneously  in  several  countries  of  the  Union,  that  one  of  them  in 
which  the  shortest  term  of  protection  is  granted  by  law. 

For  unpublished  works  the  coimtry  to  which  the  author  belongs  is  considered  the  country 
of  origin  of  the  work. 

Article  III. 

The  stipulations  of  the  present  Convention  apply  equally  to  the  publishers  ox  Uterary  and 
artistic  works  published  in  one  of  the  countries  of  the  Union,  but  of  which  the  authors 
belong  to  a  country  which  is  not  a  party  to  the  Union. 
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Article  IV. 

The  expression  "literary  and  artistic  works  "  comprehends  books,  pamphlets, and  all  other 
writings;  dramatic  or  dramatioo-musioal  works,  musical  compositions  with  or  without  words ; 
works  of  design,  painting,  sculpture,  and  engraving ;  lithographs,  illustrations,  geographical 
charts,  plans,  sketches,  and  plastic  works  relative  to  geography,  topography,  architecture,  or 
science  in  general ;  in  fact,  every  production  whatsoever  in  the  literary,  scientific,  or  artistic 
domain  which  can  be  published  by  any  mode  of  impression  or  reproduction. 

Article  V. 

Authors  of  any  of  the  countries  of  Uie  Union,  or  their  lawful  representatives,  shall  enjoy 
in  the  other  countries  the  exclusive  right  of  making  or  authorising  the  translation  of  their 
works  until  the  expiration  of  ten  years  from  the  publication  of  the  original  work  in  one  of  the 
countries  of  the  Union. 

For  works  pubhshed  in  incomplete  parts  ("  livraisons  ")  the  period  of  ten  years  commences 
from  the  date  of  publication  of  the  last  part  of  the  original  work. 

For  works  composed  of  several  volumes  published  at  intervals  as  well  as  for  bulletins  or 
collections  (''cahiers  ")  published  by  literary  or  scientific  societies,  or  by  private  persons,  each 
volume,  bulletin,  or  collection  is,  with  regard  to  the  period  of  ten  years,  considered  as  a 
separate  work. 

In  the  cases  provided  for  by  the  present  Article,  and  for  the  calculation  of  the  period  of 
protection,  the  thirty-first  December  of  the  year  in  which  the  work  was  published  is  admitted 
as  the  date  of  publication. 

Article  Vt. 

Authorised  translations  are  protected  as  original  works.  They  consequently  enjoy  the 
protection  stipulated  in  Articles  II.  and  III.  as  regards  their  unauthorised  reproduction  in  the 
countries  of  ue  Union. 

It  is  understood  that,  in  the  case  of  a  work  for  which  the  translating  right  has  fallen  into 
the  public  domain,  the  translator  cannot  oppose  the  translation  of  the  same  work  by  other 
writers. 

Article  VII. 

Articles  from  newspapers  or  periodicals  published  in  any  of  the  countries  of  the  Union  may 
be  reproduced  in  original  or  in  translation  in  the  other  countries  of  the  Union,  unless  the 
authors  or  pul>lishers  have  expressly  forbidden  it.  For  periodicals  it  is  sufiicient  if  the 
prohibition  is  made  in  a  general  manner  at  the  beginning  of  each  number  of  the  periodical 

This  prohibition  cannot  in  any  case  apply  to  articles  of  political  discussion,  or  to  the 
reproduction  of  news  of  the  day  or  current  topics. 

Article  VIII. 
As  regards  the  liberty  of  extracting  portions  from  literary  or  artistic  works  for  use  in 
publications  destined  for  educational  or  scientific  purposes,  or  for  ehrestomathies,  the  matter 
is  to  be  decided  by  the  legislation  of  the  different  countries  of  the  Union,  or  by  special 
arrangements  existing  or  to  be  concluded  between  them. 

Article  IX. 

The  stipulations  of  Article  II.  apply  to  the  public  representation  of  dramatic  or  dramatico- 
musical  works,  whether  such  works  be  published  or  not. 

Authors  of  dramatic  or  dramatico-musical  works,  or  their  lawful  representatives,  are, 
during  the  existence  of  their  exclusive  right  of  translation,  equally  protected  against  the 
unauthorised  public  representation  of  translations  of  their  works. 

The  stipulations  of  Article  II.  apply  equally  to  the  pubHc  performance  of  unpublished 
musical  works,  or  of  published  works  m  which  the  author  has  expressly  declared  on  the  title 
page  or  commencement  of  the  work  that  he  forbids  the  public  performance. 

Article  X. 

Unauthorised  indirect  appropriations  of  a  literary  or  artistic  work,  of  various  kinds,  such 
as  adaptations^  arrangements  of  mtisiCf  &c.,  are  specially  included  amongst  the  illicit  repro- 
ductions to  which  the  present  Convention  applies,  when  they  are  only  the  reproduction  of 
a  particular  work,  in  the  same  form,  or  in  another  form,  with  non-essential  alterations, 
additions,  or  abridgements,  so  as  not  to  confer  the  character  of  a  new  original  work. 

It  is  agreed  that,  in  the  application  of  the  present  Article,  the  tribunals  of  the  various 
countries  of  the  Union  will,  if  there  is  occasion,  conform  themselves  to  the  provisions  of  their 
respective  laws. 
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Article  XI. 

In  order  thai  the  authors  of  works  protected  by  the  present  Convention  shall,  in  the 
absence  of  proof  to  the  contrary,  be  considered  as  such,  and  be  consequently  admitted  to 
institute  proceedings  against  pirates  before  the  Courts  of  the  various  countries  of  Uie  Union, 
il  will  be  sufficient  that  their  name  be  indicated  on  the  work  in  the  accustomed  manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose  name  is  indicated  on  the 
work  is  entitled  to  protect  the  rights  belonging  to  the  author.  He  is,  without  other  proof, 
reputed  the  lawful  representative  of  the  anonymous  or  pseudonymous  author. 

It  is,  nevertheless,  agreed  that  the  tribunals  may,  if  necessary,  require  the  production  of 
a  certificate  from  the  competent  authority  to  the  effect  that  the  forms^ties  prescribed  by  law 
in  the  country  of  origin  have  been  accomplished,  as  contemplated  in  Article  IL 

Article  XII. 

Pirated  works  may  be  seized  on  importation  into  those  countries  of  the  Union  where  the 
origmal  work  enjoys  legal  protection. 

The  seizure  shall  take  place  conformably  to  the  domestic  law  of  each  State. 

Article  XIII. 

It  is  understood  that  the  provisions  of  the  present  Convention  cannot  in  any  way  derogate 
from  the  right  belonging  to  the  Government  of  each  country  of  the  Union  to  permit,  to  con&ol, 
or  to  prohiMt,  by  measures  of  domestic  legislation  or  police,  the  circulation,  representation, 
or  exhibition  of  any  works  or  productions  in  regard  to  which  the  competent  authority  may 
find  it  necessary  to  exercise  that  right. 

Article  XIV. 

Under  the  reserves  and  conditions  to  be  determined  by  common  agreement,^  the  present 
Convention  applies  to  all  works  which  at  the  moment  of  its  coming  into  force  have  not  yet 
fallen  into  the  public  domain  in  the  country  of  origin. 

Article  XV. 

It  is  understood  that  the  Governments  of  the  countries  of  the  Union  reserve  to  themselves 
respectively  the  right  to  enter  into  separate  and  particular  arrangements  between  each  other, 
provided  always  that  such  arrangements  confer  upon  authors  or  their  lawful  representatives 
more  extended  rights  than  those  granted  by  the  Union,  or  embody  other  stipulations  not 
contrary  to  the  present  Convention. 

Article  XVI. 

An  international  office  is  established,  xmder  the  name  of  the  "  Office  of  the  International 
Union  for  the  Protection  of  Literary  and  Artistic  Works." 

This  office,  of  which  the  expenses  wiU  be  borne  by  the  Administrations  of  all  the  countries 
of  the  Union,  is  placed  under  the  high  authority  of  the  Superior  Administration  of  the  Swiss 
Confederation,  and  works  under  its  direction.  The  functions  of  this  office  are  determined  by 
common  accord  between  the  countries  of  ^e  Union. 

Article  XVIL 

The  present  Convention  may  be  submitted  to  revisions  in  order  to  introduce  therein 
amendments  calculated  to  perfect  the  system  of  the  Union. 

^  Qoestions  of  this  kind,  as  well  as  those  which  are  of  interest  to  the  Union  in  other  respects, 
WiU  be  considered  in  Conferences  to  be  held  successively  in  the  countries  of  the  Union  by 
delegates  of  the  said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention  shall  be  binding  on  the  Union 
except  by  the  unanimous  consent  of  the  countries  composing  it. 

Article  XVIII. 

Countries  which  have  not  become  parties  to  the  present  Convention,  and  which  grant  by 
their  domestic  law  the  protection  of  rights  secured  by  this  Convention,  shall  be  admitted  to 
accede  thereto  on  request  to  that  eflPect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of  the  Swiss  Confederation, 
who  will  conununicate  it  to  all  the  other  countries  of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and  admission  to  all  the 
advantages  provided  by  the  present  Convention. 

*  See  paragraph  4  of  Final  Protocol. 
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Abticle  XIX. 

Countries  acceding  to  the  present  Convention  shall  also  have  the  right  to  accede  thereto 
at  any  time  for  their  Colonies  or  foreign  possessions. 

Tney  may  do  this  either  by  a  geneitd  declaration  comprehending  all  their  Colonies  or 
possessions  within  the  accession,  or  by  specially  naming  those  comprised  iherein,  or  by  simply 
indicating  those  which  are  excluded. 

Article  XX. 

The  present  Convention  shall  be  put  in  force  three  months  after  the  exchange  of  the 
ratifications,  and  shall  remain  in  effect  for  an  indefinite  period  until  the  termination  of  a  year 
from  the  day  on  which  it  may  have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Government  authorised  to  receive  accessions,  and 
shall  only  be  effective  as  regards  the  country  making  it,  the  Convention  remaining  in  full 
force  and  effect  for  the  other  countries  of  the  Union. 

Article  XXI. 
The  present  Convention  shall  be  ratified,  and  the  ratifications  exchanged  at  Berne,  within 
the  space  of  one  year  at  the  latest. 

Additional  Article, 
The  Convention  concluded  this  day  in  no  wise  affects  the  maintenance  of  existing  Con- 
ventions between  the  Contracting  States,  provided  always  that  such  Conventions  confer  on 
authors,  or  their  lawful  representatives,  rights  more  extended  tiian  those  secured  by  the  Union, 
or  contain  other  stipulations  which  are  not  contrary  to  the  said  Convention. 

Final  Protocol, 

1.  As  regards  Article  lY.  it  is  agreed  that  those  countries  of  the  Union  where  the  character 
of  artistic  works  is  not  refused  to  photographs,  engage  to  admit  them  to  the  benefits  of  the 
Convention  concluded  to-day,  from  the  date  of  its  coming  into  effect.  They  are,  however,  not 
bound  to  protect  the  authors  of  such  works  further  than  is  permitted  by  their  own  legislation 
except  in  the  case  of  international  engagements  already  existing,  or  which  may  hereafter  be 
entered  into  by  them. 

It  is  understood  that  an  authorised  photograph  of  a  protected  work  of  art  shall  enjoy  legal 
protection  in  all  the  coimtries  of  the  Union,  as  contemplated  by  the  said  Convention  for  the 
same  period  as  the  principal  right  of  reproduction  of  tne  work  itself  subsists,  and  within  the 
limits  of  private  arrangements  between  those  who  have  legal  rights. 

2.  As  regards  Article  IX.  it  is  agreed  that  those  countries  of  the  Union  whose  legislation 
implicitly  includes  choregraphic  works  amongst  dramatico-musical  works  expressly  admit  the 
former  works  to  the  benefits  of  the  Convention  concluded  this  day« 

It  is,  however,  imderstood  that  questions  which  may  arise  on  the  application  of  this  clause 
shall  rest  within  the  competence  of  the  respective  tribunals  to  decide. 

3.  It  is  understood  that  the  manufacture  and  sale  of  instruments  for  the  mechanical  re- 
production of  musical  airs  which  are  copyright,  shall  not  be  considered  as  constituting  an 
mfiringement  of  musical  copyright. 

4.  The  common  agreement  alluded  to  in  Article  XIV.  of  the  Convention  is  established  as 
follows: — 

The  application  of  the  Convention  to  works  which  have  not  fallen  into  the  public  domain 
at  the  time  when  it  comes  into  force  shall  operate  according  to  the  stipulations  on  this  head 
which  may  be  contained  in  special  Conventions  either  existing  or  to  be  concluded. 

In  the  absence  of  such  stipidations  between  any  countries  of  the  Union,  the  respective 
countries  shall  regulate,  each  for  itself,  by  its  domestic  legislation,  the  manner  in  which  the 
principle  contained  in  Article  XIV.  is  to  be  applied. 

5.  The  organisation  of  the  International  Office  established  in  virtue  of  Article  XVI.  of  the 
Convention  shall  be  fixed  by  a  regulation  which  shall  be  drawn  up  by  the  Government  of 
the  Swiss  Confederation. 

The  official  language  of  the  International  Office  will  be  French- 

The  International  Office  will  collect  all  kinds  of  information  relative  to  the  protection  of 
the  rights  of  authors  over  their  literary  and  artistic  works.  It  will  arrange  and  publish  such 
information.  It  will  study  questions  of  general  utility  likely  to  be  of  interest  to  the  Union, 
and,  by  the  aid  of  docunients  placed  at  its  disposal  b^  the  different  Administrations,  will  edit 
a  periodical  publication  in  the  French  language  treating  questions  which  concern  the  Union. 
The  Governments  of  the  countries  of  the  Union  resen^e  to  themselves  the  fiuulty  of  autho- 
rising, by  common  accord,  the  publication  by  the  office  of  an  addition  in  one  or  more  other 
languages  if  experience  should  shew  this  to  be  requisite. 
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The  International  Office  will  always  hold  itself  at  the  disposal  of  members  of  the  Union, 
with  the  view  to  furnish  them  with  any  special  information  they  may  require  relative  to  the 
protection  of  literary  and  artistic  works. 

The  administration  of  the  country  where  a  Conference  is  about  to  be  held  will  prepare 
the  progreomne  of  the  Conference  with  the  assistance  of  the  International  Office. 

The  Director  of  the  International  Office  will  attend  the  sittings  of  the  Conferences,  and 
will  take  part  in  the  discussions,  without  a  deliberative  voice.  He  will  make  an  annual 
report  on  his  administration,  which  shall  be  communicated  to  all  the  members  of  the  Union. 

The  eiroenses  of  the  office  of  the  International  Union  shall  be  shared  by  the  contracting 
States.  Unless  a  firesh  arrangement  be  made  they  cannot  exceed  a  sum  of  sixty  thousand 
francs  a  year.  This  sum  may  be  increased  by  the  decision  of  one  of  the  Conferences,  provided 
for  in  Article  XVII. 

The  share  of  the  total  expense  to  be  paid  by  each  country  shall  be  determined  b^  the 
division  of  the  contracting  and  acceding  States  into  six  classes,  each  of  which  shall  contribute 
in  the  proportion  of  a  certain  number  of  units : — 


First  class 
Second  class 
Third  class   . 


25  units. 
20     „ 
15     „ 


Fourth  class . 
Fifth  class  . 
Sixth  class    . 


10  units. 

5     „ 

8     „ 


These  co-efficients  will  be  multiplied  by  the  number  of  states  of  each  class,  and  the  total 
prodnot  thus  obtained  will  give  the  number  of  units  by  which  the  total  expense  is  to  be 
divided.  The  quotient  will  give  the  amount  of  the  unity  of  expense.  Each  State  will 
declare,  at  the  time  of  its  accession,  in  which  of  the  said  classes  it  desires  to  be  placed. 

The  Swiss  Administration  will  prepare  the  Budget  of  the  office,  superintend  its  expendi- 
ture, make  the  necessary  advances,  and  draw  up  ihe  annual  account,  which  shall  be  com- 
municated to  all  the  other  Administrations. 

6.  The  next  Conference  shall  be  held  at  Paris  between  four  and  six  years  from  the  date  of 
the  coming  into  force  of  the  Convention. 

The  French  Government  will  fix  the  date  within  these  limits  after  having  consulted  the 
International  Office. 

7.  It  is  agpreed  that,  as  regards  the  exchange  of  ratifications  contemplated  in  Article  XXI., 
each  contracting  party  shall  give  a  single  instrument,  which  shall  be  deposited  with  those  of 
the  other  States,  in  the  Government  Archives  of  the  Swiss  Confederation.  Each  party  shall 
receive  in  exchange  a  copy  of  the  proems- verbal  of  the  exchange  of  ratifications,  signed  by  the 
Plem>otentiarieB  present. 

The  present  final  Protocol,  which  shall  be  ratified  with  the  Convention  concluded  this 
day,  shall  be  considered  as  forming  an  integral  part  of  the  said  Convention,  and  shall  have 
the  same  force,  effect,  and  duration. 


SECOND  SCHEDULE. 
Orders  in  Council  revoked. 
Orders  in  Council  of  the  dates  named  below  for  securing  the  privileges  of  copyright  in  Her 
Majesty's  dominions  to  authors  of  works  of  literature  and  the  fine  arts,  and  dramatic  pieces, 
and  musical  compositions,  first  produced  in  the  following  foreign  countries,  namely : — 


Forelfpn  Oomxtrj 


Proflsia 


Bmnswiok    . 

The  States  of  the  Thar- 

ingian  Union 
Hanover 
Oldenbarg    . 
France 
Anhalt,    Dessau,    and 

Analt  Bemboarg 
Hamburg     . 


Date  of  Order 


27th  August,  1846. 
26th  September,  1846. 
24th  Aiuil,  1847. 
10th  August,  1847. 

30th  October.  1847. 
1 1th  February.  1848. 
10th  January,  1852. 
nth  March,  1853. 

26th  November,   1863, 
and  8th  July,  1856. 


Foreign  Country 


Date  of  Order 


Belgium      .  .  I  8th  February,  1865. 

Prussia,   Saxony,  Saxe;     19th  October,  1855. 

Weimar  i 

Spain.  .1  24th  September,  1867, 

and  20th  November, 
1880. 
The  States  of  Sardinia  i  4th  February,  1861. 
Uesse  Darmstadt  5th  February,  1862. 

Italy  .  .        .9th  September,  1866. 


German  Empire . 


24th  September,  1886. 


The  Order  in  Coimcil  of  6th  August,  1875,  revoking  the  application  of  section  six 
and  16  Victoria,  chapter  12,  to  dramatic  pieces  referred  to  in  the  Order  in  Council  c 
January,  1852,  with  respect  to  works  first  published  in  France. 
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THE   MEBCHANDIZE   MAEKS  ACT,   1887. 


BEGtTLATiONs  made  by  the  Commissioners  of  Customs  mider  section  16  of  the  Merchan- 
dize Marks  Act,  1887. 

Whereas  by  the  Merchandize  Marks  Act,  1887  (hereinafter  called  "  the  Act ") : 

After  various  provisions  against  the  sale,  or  exposure  for  sale,  or  possession  for  sale,  trade, 
or  manufacture,  of  goods  with  forged  trade  marks  or  faJse  trade  descriptions,  or  trade  marks 
fjEdsely  applied  to  them : 

And  after  defining  (amongst  other  things)  the  expression  "  trade  mark  "  in  manner  therein 
set  forth;  with  reference  to  "  The  Patents,  Designs,  and  Trade  Marks  Act,  1883,"  and  the  law 
of  indicated  British  Possessions  and  Foreign  States  : 

And  after  defining  the  expression  '*  trade  description ''  as  any  description,  statement,  or 
other  indication,  direct  or  indirect,  as  to  niunber,  quantity,  measure,  gauge,  or  weight,  of 
goods,  as  tcr  place  or  country  in  which  any  goods  were  made  or  produced,  as  to  the  mode  of 
manufacturing  or  producing  any^goods,  or  as  to  the  material  of  which  any  goods  are  com- 
posed, or  as  to  any  goods  being  the  subject  of  any  existing  patent,  privilege,  or  copyright : 

And  after  defining  the  expressions  "false  trade  description,*'  and  "goods/*  '* apply,"  and 
"  falsely  apply  "  : 

It  is  provided  by  section  16  that  (i.)  all  such  goods  as  above-mentioned,  and  (ii.)  all  goods 
of  foreign  manufacture,  bearing  any  name  or  trade  mark,  being  or  purporting  to  be  the  name 
or  trade  mark  of  any  manufa.ctiu'er,  dealer,  or  trader,  in  the  United  Kingdom,  imless  such 
name  or  mark  be  accompanied  by  definite  indication  of  the  country  in  which  such  goods 
were  made  or  produced,  shall  be  prohibited  to  be  imported,  and,  subject  to  the  provisions  of 
the  said  section,  shall  be  included  among  goods  prohibited  to  be  imported,  as  if  they  were 
specified  in  section  42  of  "  The  Customs  Consolidation  Act,  1876." 

And  whereas  by  section  18  of  the  Act,  after  authorising  the  continued  use  of  trade  descrip- 
tions lawfully  and  generally  applied  to  goods  of  the  particular  class,  or  manufactured  by  a 
particular  method  to  indicate  such  class  or  method,  it  is  provided  that,  where  such  trade 
description  includes  the  name  of  a  place  or  country  calculated  to  mislead  as  to  where  the 
goods  were  actuall;^  made  or  produced,  such  goods  not  having  been  actually  made  or  pro- 
duced there,  the  said  reciting  section  should  not  apply  (and,  consequently,  goods  so  marked 
would  be  prohibited),  unless  there  be  added  to  the  trade  description,  immediately  before  or 
after  the  name  of  the  place  or  country,  in  an  equally  conspicuous  manner  with  that  name, 
Uie  name  of  the  place  or  country  in  which  the  goods  were  actually  made  or  produced,  with  a 
statement  that  they  were  made  or  produced  there  : 

And  whereas  it  is  also  provided  by  the  said  section  16  that  the  Commissioners  of  Customs 
(hereinafter  called  "  the  Commissioners  *')  ma^,  from  time  to  time,  make,  revoke,  and  vary 
regulations,  either  general  or  special,  respectmg  the  detention  and  forfeiture  of  goods  the 
importation  of  which  is  prohibited  as  hereinbefore  mentioned,  and  the  conditions,  if  any*  to 
be  fulfilled  before  such  detention  and  forfeiture,  and  may  by  such  regulations  determine  the 
information,  notices,  and  securitv  to  be  given,  and  the  evidence  requisite  for  any  of  the 
purposes  of  the  said  section,  and  the  mode  of  verification  of  such  evidence. 

And  it  is  further  provided  by  the  said  last-mentioned  section : — 

That  before  detaining  goods  or  taking  proceedings  with  a  view  to  the  forfeiture  thereof  under 
the  law  relating  to  the  Customs,  the  Commissioners  may  require  that  such  regulations  as  afore- 
said shall  be  complied  with,  and  satisfy  themselves  as  to  the  Hability  of  the  goods  to  forfeiture. 

That  such  Regulations  may  apply  to  all  goods  the  importation  of  which  is  prohibited  by 
the  said  section,  or  different  Begulations  maybe  made  respecting  different  classes  of  such  goods. 

And  also  that  the  Begulations  may  provide  for  the  informant  reimbursing  the  Commis- 
sioners all  expenses  and  damages  incurred  in  respect  of  any  detention  made  on  his  infor- 
mation, and  of  any  proceedings  consequent  on  such  detention. 

And  it  is  also  provided  by  the  said  section  that  section  2  of  the  Bevenue  Act,  1888,  shall 
be  repealed  from  a  day  to  be  fixed  by  regulations  under  the  said  reciting  section,  such  day 
not  being  later  than  the  1st  day  of  January,  1888,  without  prejudice  to  anything  done  or 
suffered  thereunder. 

And  whereas  section  2  of  the  Bevenue  Act,  1888,  is  the  law  imder  and  by  virtue  of  which 
goods  of  foreign  manufiftcture  infringing  proprietaj^  rights  of  British  subjects  in  names 
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addresses,  and  trade  marks,  or  bearing  or  having  upon  them,  under  certain  conditions,  the 
name  of  a  place  in  or  a  part  of  the  United  Kingdom,  are,  at  the  present  time,  detected  and 
stopped  by  officers  of  Customs  acting  on  their  own  observation  and  responsibility,  xmder 
directions  laid  down  by  the  Commissioners,  and  without  the  requirement  of  previous  infor- 
mation, security,  or  other  conditions. 

Now,  therefore,  the  Commissioners,  xmder  and  by  virtue  of  the  hereinbefore  recited  power 
in  that  behalf,  hereby  make  and  require  to  be  complied  with  the  following  regulations,  viz., 

1.  GKkkU  prohibited  to  be  imported  as  hereinbefore  recited,  having  applied  to  them  forged 
trade  marks,  &lse  trade  descriptions,  or  marks,  names,  or  descriptions,  otherwise  illegal,  wluch 
upon  examination  are  detected  by  the  officers  of  Customs,  are  to  be  detained  by  them  without 
the  requirement  of  previous  information. 

2.  In  giving  information  with  a  view  to  detention  an  informant  must  falfil  the  following 
conditions,  namely : — 

(L)  He  must  give  to  the  Collector  or  Superintendent,  or  the  Chief  Officer  of  Customs  of 
the  Port  (or  Sub-port)  of  expected  importation,  notice  in  writing,  stating 
the  number  of  packages  expected,  as  far  as  he  is  able  to  state  the  same, 
the  description  of  the  goods  by  marks  or  other  particulars  sufficient  for  their 

identification, 
the  name  or  other  sufficient  indiccbtion  of  the  importing  ship. 
the  manner  in  which  the  goods  infringe  the  Act. 
the  expected  day  of  the  arrival  of  the  ship. 
(ii.)  He  must  deposit  with  the  Collector  or  other  officer  as  aforesaid  a  sum  sufficient,  in 
the  opinion  of  that  officer,  to  cover  any  additional  expense  which  may  be  incurred  in 
the  examination  required  by  reason  of  his  notice. 
8.  If,  upon  arrival  and  examination  of  the  goods,  the  officer  of  Customs  is  satisfied  that 
there  is  no  ground  for  their  detention  they  will  be  delivered.    If  he  is  not  so  satisfied,  he  will 
decide  either  to  detain  the  goods,  as  in  a  case  of  detention  upon  ordinary  examination,  or  to 
require  security  from  the  informant,  for  reimbursing  the  Commissioners  or  their  officers  idl 
expenses  and  damages  incurred  in  respect  of  the  detention  made  on  his  information  and  of 
any  proceedings  consequent  thereon. 

4.  The  security  thus  required  must  be  an  inmiediate  ad  valorem  deposit  of  ten  pounds 
per  cent,  on  the  value  of  the  goods,  as  fixed  by  the  officer  from  the  quantities  or  value  shewn 
by  the  entry ;  and,  also,  subsequently  a  bond  to  be  completed  within  four  days  in  double  the 
value  of  the  goods,  with  two  approved  sureties.  The  cu2  valorem  deposit  will  be  returned 
upon  completion  of  the  bond,  and  will  not  be  required  if,  as  an  alternative  where  time 
permits,  the  informant  prefers  to  give  a  like  bond  before  examination,  upon  estimated  value 
of  the  goods  declared  to  by  him  under  statutory  declaration.  If  the  security  is  not  duly 
given  as  above  required  there  will  be  no  further  detention  of  the  goods. 

5.  In  the  above  regulations  the  words  "  officer  of  Customs  "  mean  an  officer  acting  under 
general  or  special  direction  of  the  Commissioners,  and  the  words  "  value  of  the  goods  **  mean 
value  irrespective  of  duty. 

6.  The  "  Notice  '*  and  "  Bond  *'  required  as  above  shall  be  in  the  forms  contained  in  the 
schedule  to  these  Regulations,  or  in  such  other  forms  as  the  Commissioners  may  from  time 
to  time  order  and  direct. 

7.  The  security  taken  under  these  Regulations  will  be  given  up  at  the  times  following, 
that  is  to  sajr : 

Where  given  before  examination,  and  if  no  detention,  forthwith. 

Where  given  on  detention : 

If  the  forfeiture  is  completed,  either  by  lapse  of  time  or  ultimate  condemnation  by  a 
Court  of  Justice,  then  on  such  completion  of  forfeiture. 

If  the  forfeiture  is  not  completed,  then 

If  the  goods  are  released  by  the  Commissioners,  and  no  action  or  suit  has  been  com- 
menced against  them,  or  any  of  their  officers,  in  respect  of  the  detention,  then  at  the 
expiration  of  three  months  from  the  time  of  detention ;  or,  if  the  goods  are  released  for 
fiulure  of  proceedings  taken  for  the  forfeiture  and  condemnation  thereof  upon  informa- 
tion under  section  207  of  "The  Customs  Consolidation  Act,  1876,'*  and  no  action  or 
suit  has  been  commenced  against  the  Commissioners,  or  any  of  their  officers,  in  respect 
of  the  detention,  then  at  the  expiration  of  three  months  from  the  trial  of  such  infor- 
mation. 

If  within  such  periods  as  aforesaid  any  such  action  or  suit  as  aforesaid  has  been  com- 
menced, then  upon  the  ultimate  conclusion  of  such  action  or  suit,  and  the  fulfilment  of 
the  purpose  for  which  the  security  was  given. 
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8.  These  Regulations  apply  to  transhipment  and  transit  goods  as  well  as  to  goods  landed 
to  be  warehoused,  or  for  home  consumption. 

9.  The  Ist  day  of  January,  1888,  is,  by  these  "  Regulations,"  fixed  as  the  day  from  which 
section  2  of  the  Revenue  Act,  1888,  shall  be  repealed,  subject  to  the  terms  of  the  recited  Act ; 
and  these  Regulations  will  take  effect  from  the  date  of  such  repeal. 

Charles  Du  Cane, 
H.  Murray, 
Horace  Seymour. 
Commissioners  of  Her  Majesty *s  Customs. 
Custom  House,  London,  1st  December,  1887. 


SCHEDULE. 
Notice. 
The  Merchandize  Marks  Act,  1887. 
To  the  Collector,  Superintendent,  or  Chief  Officer  of  Customs  at  the  Port*  of 
I  hereby  give  you  notice  that  the  under-mentioned  goods,  that  is  to  say,  f 
are  about  to  be  imported  into  your  port  on  or  about  the  day  of  next,  in  the  ( 

from 
That  such  goods  are  liable  to  detention  and  forfeiture  being  § 

That  Mr.  of  and  Mr.  of  are  prepared  to  become 

my  sureties  in  such  bond  as  may  be  required  upon  detention  of  the  goods. 

And  I  request  that  the  said  goods  may  be  detained  and  dealt  with  accordingly. 
Dated  this  day  of  188  .  AJ3.  (or  Agents  for). 

Note. — Mr.  refers  to  his  Bankers  (or)  Solicitors,  and  Mr. 

to  his  Bankers  (or)  Solicitors  as  to  his  sufficiency  for  the  penalty  of  the  Bond. 

♦  Or  Sub  Port. 

t  Describe  the  goods,  number  of  packages,  marks  used,  and  any  other  particulars  necessary 
for  their  identification. 

1  Describe  the  ship,  and  give  name  or  indication. 

§  State  bow  the  goods  infringe  the  Act,  and  if  the  infringement  is  one  as  to  a  forged  trade 
mark  protected  in  a  British  Possession  or  Foreign  State,  state  the  Possession  or  State,  or  if  the 
infringement  is  one  as  to  place  or  country  of  origin,  state  the  name  of  the  place  or  countiy  falsely 
used.  

Bond. 

The  Merchandize  Marks  Act,  1887. 

Enow  all  men  by  these  presents,  that  we  A.B,  and  are  held 

and  firmly  boimd  unto  Our  Sovereign  Lady  Victoria  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  in  the  sum  of 
pounds  to  be  paid  to  our  said  Lady  the  Queen,  Her  heirs  or  successors.    For  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  jointly  and  severally,  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents.    Sealed  with  our  seals.    Dated  this  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 

Whereas  the  above-named  A.B.  having  by  a  notice  dated  the 

day  of  informed  the  Collector  of  Customs  at  that  the  under-mentioned 

goods,  that  is  to  say,  were  about  to  be  imported  into  the  port  of  contrary 

to  section  16  of  the  Merchandize  Marks  Act,  1887,  and  requested  that  the  said  goods  should 
be  detained  and  dealt  with  accordingly :  And  whereas  the  said  goods  duly  arrived  in  the  said 
port  on  the  day  of  last,  and  are  now  detained  pursuant  to  the  said  notice : 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  A,B,  bis 

executors  or  administrators,  shall  well  and  effectually  indemnify,  save  harmless,  and  keep 
indemnified  Her  Majesty,  Her  heirs  and  successors,  and  all  Her  and  their  officers  of  Customs, 
and  their  executors  or  administrators,  from  and  against  all  loss  or  damage,  payment  or  pay- 
ments, and  all  costs  and  expenses  which  Her  said  Majesty,  Her  heirs  or  successors,  and  Her 
and  their  officers  of  Customs,  their  executors  or  administrators,  shall  or  may  sustain  or  incur 
by  reason  or  on  accoimt  of  any  detention  of  the  said  goods  following  upon  the  information 
contained  in  such  notice  and  any  proceedings  consequent  upon  such  detention,  then  this 
obligation  shall  be  void,  or  otherwise  shall  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered. 
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Whereas  by  the  Merchandize  MarkB  Act,  1887  (50  k  51  Vict.  c.  28),  it  is,  amongst  other 
things,  provided  that — 

(1.)  Every  person  who  after  the  date  fixed  by  Order  in  Coxincil  sends  or  brings  a  watch 
case,  whether  imported  or  not,  to  any  assay  office  in  the  United  Kingdom  for  the  purpose 
of  being  assayed,  stamped,  or  marked,  shall  make  a  declaration  declaring  in  what  Country 
or  place  the  case  was  made.    If  it  appears  by  such  declaration  that  the  watch  case  was 
made  in  some  country  or  place  out  of  the  United  Kingdom,  the  assay  office  shall  place 
on  the  case  such  a  mark  (differing  from  the  mark  placed  by  the  office  on  a  watch  case 
made  in  the  United  Kingdom),  and  in  such  a  mode  as  may  be  from  time  to  time  directed 
by  Order  in  Coiincil. 
(2.)  The  declaration  may  be  made  before  an  officer  of  an  assay  office  appointed  in  that 
behalf  by  the  office  (which  officer  is  hereby  authorised  to  adnunister  such  a  declaration), 
or  before  a  Justice  of  the  Peace,  or  a  Commissioner  having  power  to  administer  oaths 
in  the  Supreme  Court  of  Judicature  in  England  or  Ireland,  or  in  the  Court  of  Session  in 
Scotland,  and  shall  be  in  such  form  as  may  be  from  time  to  time  directed  by  Order  in 
Council. 
(8.)  Every  person  who  makes  a  fieJse  declaration  for  the  purposes  of  this  section  shall  be 
liable,  on  conviction  on  indictment,  to  the  penalties  of  perjury,  and,  on  summary  con- 
viction, to  a  fine  not  exceeding  twenty  pounds  for  each  offence. 
Now,  therefore.  Her  Majesty,  by  and  wi&  the  advice  of  Her  Privy  Council,  and  in  exercise 
of  the  powers  vested  in  Her  by  the  above  recited  provisions  of  the  said  Act,  is  pleased  to  order 
and  declare,  and  doth  hereby  order  and  declare,  that  where  it  appears  by  Such  declaration 
that  such  watch  cases  have  been  made  in  some  country  or  place  out  of  the  United  Kingdom, 
then  the  following  authorities,  that  is  to  say : — 

The  Wardens  and  Commonalty  of  the  Mystery  of  Goldsmiths  of  the  City  of  London ; 
The  Guardians  of  the  Standard  of  Wrought  Plate,  Birmingham ; 
The  Company  of  Goldsmiths  of  the  City  of  Chester ; 
The  Guardians  of  the  Standard  of  Wrought  Plate,  Sheffield ; 
The  Incorporation  of  Goldsmiths  of  the  City  of  Edinburgh ; 
The  Goldsmiths  Company  of  the  City  of  Glasgow ; 
The  Fraternity  or  Company  of  Goldfimiths  of  the  City  of  Dublin ; 
shall  respectively  cause  to  be  placed  on  such  watch  case  the  marks  more  particularly  described 
and  delineated  in  Schedule  II.*  hereunto  annexed,  and  no  other  mark  or  marks,  and  such 
marks  are  hereby  authorised  accordingly. 

And  it  is  hereby  further  ordered  and  declared  that  the  declaration  to  be  made  shall  be  in 
the  form  set  forth  in  Schedule  I.  hereunto  annexed. 

This  Order  shall  come  into  operation  on  the  first  day  of  January,  one  liiousand  eight 
hundred  and  eighty-eight.  C.  L.  Peel. 

1  For  Schedule  IL  see  Qazette. 


SCHEDULE  L 

FoBM  OF  Deolasation. 

I*  do  hereby  declare  that  the  [watch  case]  or  [watch  cases]  [brought! 

w  [sent]  by  me  this  day  to  the  Assay  Office  at  in  number  and  in  a  parcel 

marked  [was]  [were]  made  in  f 

Declared  at  this  day  of  ,18    . 

Before  me  % 

Officer  of  the  afDresaid  Assay  Office  appointed  in  that  behalf 
OTy  Justice  of  the  Peace  for 

or,  Commissioner  having  power  to  administer  oaths  in  the  Supreme  Court  of  Judicature 
in  England 

[Supreme  Court  of  Judicature  in  Ireland] 
Court  of  Session  in  Scotland]. 

*  Here  insert  name  and  addiesB  of  declarant.  f  Signature  of  declarant. 

X  Signature  and  title  of  person  before  whom  the  declaration  is  made. 

Vol.  67,— Oedebs  a»x>  Rules,  C 
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GUAEDIANSHIP   OF   INFANTS  ACT,   1886. 


1.  These  Rules  hiav  be  cited  as  **  The  Rules  of  the  Supreme  Court,  Guardianship  of 
InfEuats,"  and  shall  apphr  to  proceedings  in  the  High  Court  of  Justice,  including  appeals,  under 
the  Guardianship  of  Iniuits  Act,  1886,  hereinafter  called  the  Act. 

2.  Any  anpHcation  under  the  Act  may  be  made  as  follows : — 

(a.)  Where  there  is  pending  any  action  or  other  proceeding  by  reason  whereof  the 
infisuit  is  a  ward  of  court,  then  by  a  summons  in  such  action  or  proceeding,  and 
in  the  matter  of  the  infiEuit. 
(b.)  Where  there  is  not  pending  any  such  action  or  other  proceeding  as  aforesaid  then 
by  an  originating  summons  in  the  matter  of  the  in&nt. 
8.  A  summons  under  section  2  of  the  Act  may  be  taken  out  by  any  next  friend  of  the 
infiEmt,  and  shall  be  served  upon  the  mother  of  the  infant. 

4.  (a.)  A  summons  under  section  8,  sub-section  (2),  of  the  Act  may  be  taken  out  by  any 
next  fnend  of  the  infjEtnt,  and  shall  be  served  upon  the  father  of  the  infant. 

(6.)  A  summons  under  section  8,  sub-section  (8),  of  the  Act  may  be  taken  out  by  any 
guardian  of  the  infant,  and  shall  be  serv^ed  upon  the  other  guardian  or  guardians. 

6.  (a,)  A  summons  xmder  section  6  of  the  Act  taken  out  by  the  mother  of  any  infant  shall 
be  served  upon  the  fother  of  the  infant,  or,  if  he  be  dead,  upon  the  guardian  or  guardians  of 
the  infant,  if  any  such  there  be,  other  than  the  mother. 

(6.)  A  summons  under  section  5  of  the  Act  taken  out  by  the  father  of  any  infant  shall  be 
served  upon  the  mother  of  the  infant,  or,  if  she  be  dead,  upon  the  guardian  or  guardians  of 
the  infEuit,  if  any  such  there  be,  other  than  the  father. 

(c.)  A  summons  under  section  5  of  the  Act  taken  out  by  any  guardian  of  an  infant,  other 
than  a  parent,  shall  be  served  upon  the  other  guardian  or  guardians  of  the  infant,  if  any  such 
there  be,  other  than  a  surviving  parent,  and  also  upon  the  surviving  parent,  if  any. 

6.  A  summons  under  section  6  of  the  Act  may  be  taken  out  by  any  next  friend  of  the 
infant,  and  shall  be  served  upon  his  guardian  or  guardians. 

7.  All  matters  relating  to  removaJa  and  appeals  from  County  Courts  in  respect  of  which 
jurisdiction,  is  given  to  the  High  Courts  by  the  Act  shall  be  transacted  and  disposed  of  in  Court 
or  in  Chambers  by  or  under  the  directions  of  any  Judge  of  the  Chancery  Division  (hereinafter 
called  the  Judge)  named  for  that  purpose  by  the  Lord  Chancellor. 

8.  The  appUcation  of  any  party  under  section  10  of  the  Act  for  an  order  of  removal  from  a 
county  court  to  the  High  Court  shall  be  by  an  originating  summons  in  the  Chancery  Division 
in  the  matter  of  the  infant,  and  shall  be  marked  with  the  name  of  the  Judge.  It  shall  not  be 
necessary  to  serve  the  summons  upon  any  person.  When  the  Judge  upon  hearing  the 
summons  shall  (on  such  terms  as  to  costs  as  he  may  think  proper)  have  ordered  the  applica- 
tion to  be  removed  to  the  High  Court,  the  application  shall  be  proceeded  with  before  such 
Judge ;  and  the  applicant  shall  serve  a  copy  of  the  order  upon  the  registrar  of  the  County 
Court,  who  shall  forthwith  transmit  all  documents  (if  any)  in  the  matter  filed  or  lodged  in  the 
County  Court  to  such  officer  as  the  Judge  may  direct. 

9.  In  any  proceeding  under  the  Act  the  Judge  may  direct  such  persons,  other  than  those 
in  these  Rules  respectively  mentioned,  to  be  served  with  the  summons  as  he  may  think  fit. 

10.  Upon  any  appUcation  under  the  Act  for  the  appointment  of  a  guardian  of  an  infant 
the  evidence  shall  show — 

(a.)  The  age  of  the  infiant ; 

(6.)  The  nature  and  amount  of  the  infant*s  fortune  and  income ; 

(c.)  What  relations  the  infant  has. 

11.  Order  LIX.,  rules  10, 11,  12, 18, 16,  and  17  shall  apply  to  appeals  to  the  Chancery 
Division  of  the  High  Court  from  County  Courts  under  the  Act.  The  appeal  shall  not  operate 
as  a  stay  of  proceedings  under  the  decision  appealed  from  unless  the  County  Court  shall  so 
order. 

12.  The  Judge  may  after  an  appeal  has  been  entered  make  such  orders,  either  ex  parte  or 


Digitized  by 


Google 


Vol.  57.]  ohdebs  ANt)  KtJLES.  19 

BuardiamMp  of  IttfanU  Acty  1886. 

otherwise,  with  regard  to  the  cnstody  of  the  infant  pending  the  appeal  and  otherwise  as  he 
iDAy  think  proper. 

13.  Snbject  to  these  Bules,  the  Rules  for  the  time  being  in  force  with  respect  to  appeals  to 
the  Queen*s  Bench  Di\i8ion  from  inferior  Courts,  and  also  the  rules  for  the  time  being  in 
force  with  respect  to  appeals  from  the  High  Court  to  the  Court  of  Appeal,  shall,  so  far  as 
practicable,  apply  to  appeals  from  County  Courts  to  the  High  Court  under  the  Act. 
The  17th  day  of  December,  1887. 

(Signed)        HALSBURY.  C. 

COLERIDGE,  L.C  J. 
ESHER,  M.R. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J. 


RULES  OP  THE  SUPREME  COURT,  DECEMBER  1887. 


Notwithstanding  anything  in  Order  LXI.,  Rule  1,  of  the  Rules  of  the  Supreme  Court  1688 
contained,  frx>m  and  after  the  1st  day  of  January,  1888, 

(1.)  So  much  of  the  Summons  and  Order  Department  of  the  Central  Office  as  has  hitherto 
fiozxned  tiie  Court  Order  Department  shall  be  amalgamated  with  the  Associates*  Department 
of  the  Central  Office ; 

(2.)  The  Queen's  Remembrancer's  Department  of  the  Central  Office  shall  be  amalgamated 
with  tiie  Judgments  and  Married  Women's  Acknowledgments  Department  of  that  Office,  so 
as  to  form  one  department,  which  shall  be  called  the  Queen's  Remembrancer's,  Judgments, 
and  Acknowledgments  Department,  of  the  Central  Office ;  and  the  business  shall  be  distributed, 
and  shall  be  performed  b^  the  several  officers  and  clerks,  accordingly. 

This  Rule  may  be  cited  with  reference  to  the  Rules  of  the  Supreme  Court  1888  as 
Order  LXI.  Rule  la. 

The  17th  day  of  December,  1887.  (Signed)       HALSBURY,  0. 

COLERIDGE,  L.C.J. 
ESHER,  M.R. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J. 
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RULES  UNDER  THE  DEEDS  OP  ARRANGEMENT  ACT, 

1887. 


1.  These  Btdes  niAy  be  cited  as  "The  Deeds  of  Arrangement  Act  Boles,  1888.*'  They 
shall  come  into  operation  on  the  first  day  of  January  one  thousand  eight  hundred  and 
eighty-eight. 

21  In  these  Bules,  unless  the  context  or  subject-matter  otherwise  requires, — 
(1.)  **  The  Act "  means  the  Deeds  of  Arrangement  Act,  1687. 

**  County  Court  Begistrar  "  means  any  Begistrar  of  a  County  Court  to  whom  a  copy 

of  a  registered  deed  is  transmitted,  pursuant  to  the  thirteenth  section  of  the  Act. 
**  Debtor  "  means  anv  person  by,  for,  or  in  respect  of  whose  affairs  a  deed  of  arrange- 
ment, as  defined  by  the  Act,  shall  be  made  or  entered  into,  and  includes  a  firm  of 
persons  in  copartnership. 
**  Deed  *'  means  any  deed  of  arrangement  as  defined  by  the  Act. 
*'  Begistrar  "  means  the  Begistrar  for  the  purposes  of  the  Act. 
(2.)  Words  importing  the  singular  number  include  the  plural  number,  and  words  importing 
the  plural  number  include  the  singular  number,  and  words  importing  the  masculine 
gender  include  the  feminine. 
(8.)  Any  terms  and  expressions  defined  by  the  Act  shall  in  these  Bules  have  the  meanings 
assigned  to  them  by  the  Act. 

Begiairation  of  Deeds, 
8.  The  affidavits  to  be  filed  pursuant  to  the  sixth  section  of  the  Act  shall  be  respectively 
in  the  Forms  Nos.  1,  2,  and  8  m  the  Appendix,  with  such  variations  as  circumstances  may 
require. 

4.  The  abstract  of  the  contents  of  any  deed  to  be  entered  on  the  Begister  shall  be  in  the 
Form  No.  4  in  the  Appendix. 

5.  Upon  every  copy  of  a  deed  which  is  presented  for  filing  there  shall  be  indorsed,  by  the 
person  who  presents  it,  the  name  of  the  debtor,  the  date  of  the  deed  and  of  the  filing  thereof, 
the  total  amount  of  duty  with  which  the  deed  is  stamped,  and  a  certificate  signed  by  the 
solicitor  of  the  debtor  or  the  person  who  presents  the  copy  for  filing  certifying  that  the  copy 
is  a  correct  copy  of  the  deed,  and  stating  the  number  of  folios  (of  72  words  each)  which  the 
deed  contains. 

6.  When  a  deed  is  registered  under  the  Act  there  shall  be  written  on  the  original  deed 
a  certificate  stating  that  the  deed  has  been  duly  registered  as  prescribed  by  the  Act,  and  the 
date  of  registration.    Such  certificate  shall  be  sealed  witii  the  seal  of  the  Central  Office. 

TranHnisaion  of  Copies  to  Covmiy  Courts, 

7.  Upon  every  copy  of  a  deed  which  pursuant  to  the  Act  is  transmitted  to  a  County  Court 
Begistrar  there  shall  be  written  copies  of  every  indorsement  or  certificate  written  on  the 
original  deed  or  on  the  filed  copy  thereof.  Such  copies  shall  be  signed  by  the  proper  officer 
of  the  Central  Office. 

8.  The  copy  of  a  deed  which  pursuant  to  the  Act  is  required  to  be  transmitted  to  a  County 
Court  Begistrar  may  be  transmitted  to  him  by  post. 

9.  The  County  Court  Begistrar  shall  number  the  copies  of  deeds  received  by  him  in  the 
order  in  which  they  shall  respectively  be  received,  and  shall  file  and  keep  them  in  his  office. 

10.  The  County  Court  Begistrar  shall  keep  an  index,  alphabetically  arranged,  in  which  he 
shall  enter,  under  the  first  letter  of  the  surname  of  the  debtor,  such  surname,  with  his  christian 
name,  address,  and  description,  and  the  number  which  has  been  affixed  to  the  copy. 

Searches  and  Extracts, 

11.  Extracts  firom  the  filed  copy  of  a  deed  shall  be  limited  to  the  date  of  execution  and 
registration,  the  names,  addresses,  and  descriptions  of  the  debtor  and  the  parties  to  the  deed, 
and  a  short  statement  of  the  nature  and  effect  of  the  deed. 
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12.  The  County  Court  Begistror  Bhall  allow  any  person  to  search  the  indez  kept  by  him 
at  any  time  during  which  he  is  required  by  the  County  Court  Rules  for  the  time  bemgtokeep 
his  office  open,  and  to  make  the  same  extracts  as  are  permitted  by  the  last  preceding  Rule 
upon  payn^ent  by  such  person  of  the  same  fee  as  is  payable  in  the  Central  Office.  The  County 
Court  Registrar  shall  also,  if  required,  cause  an  office  copy  to  be  made  of  any  copy  of  a  deed 
filed  in  his  office,  and  shall  be  entitled  for  making,  markmg,  and  seaUngthe  same  to  the  same 
fee  as  is  payable  for  an  office  copy  of  a  deed  in  the  Central  Office. 
The  17th  day  of  December,  1887. 

(Signed)        HALSBURY,  C. 

COLERIDGE,  L.C.J. 
ESHER,  M.R. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J. 


APPENDIX. 


No,  1. — Affidavit  of  Execution  hy  Debtor. 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 
I,  ,  of  ,  make  oath  and  say  as  follows : — 

1.  The  document  hereto  annexed  marked  "  A  *'  is  a  true  copy  of  a  deed  of  (a)  , 
and  of  every  schedule  or  inventory  thereto  annexed  or  therein  referred  to,  and  of  every  attes- 
tation of  the  execution  thereof. 

2.  The  deed  was  executed  on  the  day  of  ,  18  ,  by  ,  the 
debtor,  at  of  the  clock  in  the  fore[afber]noon.  I  was  present  when  the  debtor 
executed  the  said  deed,  and  saw  him  execute  the  same. 

8.  The  said  (6)  resides  at  ,  and  is  a 

4.  The  place  or  places  where  the  business  of  the  said  is  carried  on  is  \pr 

are]  as  follows : —  (c) 

Sworn  at 
this  day  < 

18 
Before  me, 

A  commissioner  to  administer  oaths  in  the  Supreme  Court  of  Judicature. 

(a)  State  whether  deed  of  assignment  of  property ;  deed  of  or  agreement  for  a  composition  ;  a 
deed  of  inspectorship ;  a  letter  of  licence  or  an  agreement  to  carry  on  or  wind  up  debtor's  business. 
(()  Insert  name,  residence,  and  oooapation  of  the  debtor. 
{e)  State  also  in  what  other  names  (if  any)  debtor  carries  on  business. 


'Of  I 


No.  2. — Affidavit  of  Execution  where  Deed  is  first  executed  hy  a  Creditor, 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 
I)  ,  of  ,  make  oath  and  say  as  follows : — 

1.  The  document  hereto  annexed  marked  "  A  '*  is  a  true  copy  of  a  deed  of  (a) 
and  of  every  schedule  or  inventory  thereto  annexed  or  therein  referred  to. 

2.  The  deed  was  first  executed  by  (6)  ,  a  creditor  (who  resides  at  ), 
and  is  ,  on  the  day  of  18  ,  at  of  the  clock 
in  the  fore[afk;er]noon.  I  was  present  when  the  said  executed  the  said  deed, 
and  saw  hun  execute  the  same. 

8.  The  debtor  (c)  ,  resides  at  ,  and  is 

4.  The  place  or  places  where  business  of  the  said  debtor  is  carried  on  is  \or  are]  as 
follows : —  (d) 
Sworn,  &c. 

(tf)  State  whether  deed  of  assignment  of  property ;  deed  of  agreement  for  a  composition ;  a 
deed  of  inspectorship ;  a  letter  of  licence,  or  an  agreement  to  oarry  on  or  wind  up  debtor's  business. 
(*)  Insert  name,  residence,  and  occnpation  of  creditor. 
(<t)  Insert  name,  residence,  and  occupation  of  debtor, 
(i)  State  also  in  what  other  names  (if  any)  debtor  carries  on  business. 
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No.  S,— Debtor's  Affidamt. 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 
I,  ,  of  ,  make  oath  and  say  as  follows  : — 

1.  That  on  the  day  of  ,18    ,1  executed  a  deed  of  (a) 

2.  The  total  estimated  amount  of  my  property  included  under  the  deed  is  £  ,  and 
the  net  amount  of  my  property  included  under  the  deed,  after  deducting  £  ,  heing  die 
value  (5)  of  securities  held  hy  creditors,  and  required  to  cover  dehts  due  to  them,  is  £ 

8.  The  totiJ  estimated  amount  of  my  liabihties  included  under  the  deed  is  £  ,  and 

the  net  amount  of  my  liabiHties  included  under  the  deed,  after  deducting  £  ,  being  the 

(c)  amount  covered  by  securities  held  by  creditors,  is  £  . 

4.  (d)  The  total  amount  of  the  composition  payable  thereunder  is 

5.  The  names  of  my  creditors  and  their  addresses  are  contained  in  the  schedule  (signed 
by  me)  to  this  my  affidavit. 

Sworn  at 
this  day  ( 

Before  me, 


day  of  S 
18    J 


A  commissioner  to  adnunister  oaths  in  the  Supreme  Court  of  Judicature. 

"     (a)  State  whether  deed  of  assignment  of  property ;  deed  of  or  agreement  for  a  composition ; 
deed  of  inspectorship ;  a  letter  of  licence  or  an  agreement  to  carry  on  or  wind  up  debtor's  business. 

(b)  The  estimated  surplns  (if  any)  from  securities  held  by  creditors  should  not  be  deducted  from 
the  gross  amount  of  property. 

(c)  This  amount  must  correspond  with  the  amount  of  securities  deducted  above.    No  deduction 
should  be  made  in  respect  of  the  unsecured  balances  of  partially  secured  debts. 

(d)  If  there  is  no  composition  payable,  strike  this  clause  out. 


SCECEDULE. 


Names  of  Creditors 


Addresses 


No.  4.— Form  of  Register. 
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Obdeb  as  to  Fees. 

The  Bight  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  consent  of  the  tmdersigned  Jndges  of  the  Supreme 
Court  of  Judicature,  and  with  the  concurrence  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  doth  hereby,  in  pursuance  and  execution  of  the  powers  given  by  the  Deeds  of 
Ammgement  Act,  1887,  and  aU  other  powers  and  authorities  enabling  him  in  this  behalf, 
order  and  direct  in  manner  following : — 

I. — ^The  fees  contained  in  the  Schedule  hereto  are  fixed  and  appointed  to  be,  and  shall  be 
taken  in  the  office  for  the  registration  of  deeds  of  arrangement  pursuant  to  the  Deeds  of 
Airangement  Act,  1887.  The  said  fees  shall,  until  otherwise  determined  by  the  Treasury,  be 
taken  by  stamps. 

n. — ^All  fees  payable  under  this  Order,  except  fees  in  respect  of  searches,  inspections,  and 
office  copies,  shall  be  paid  at  the  time  of  registration. 

m. — This  Order  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
eight  hundred  and  eighty-eight,  and  may  be  cited  as  **  The  Order  as  to  Fees  for  Registration 
of  Deeds  of  Arrangement " ;  and  expressions  therein  shall  have  the  same  meaning  as  in  the 
Deeds  of  Arrangement  Act  Rules,  1888. 

SCHEDULE. 

Scale  of  Fees. 

Filiruf, 

1.  Where  the  total  estimated  amount  of  property  included  under  or  the  total  amount  of 

eomposition  payable  tmder  a  deed  shall  appear  frota  the  affidavit  of  the  debtor  not  to  exceed 

the  following  aznounts,  the  fee  on  filing  such  deed  shall  be  as  under : — 

£   a.    d. 

Where  the  property  does  not  exceed  1,000Z 10    0 

Exceeds  IflOOL  but  „  2,00OZ.  2    0    0 

„         2,O00Z.    „  „  8,000? 8    0    0 

8,0002.   „  „  4,000? 4    0    0 

4,O00Z. 600 

In  every  case  to  which  the  above  fees  do  not  apply 2    0    0 

2.  On  every  certificate,  indorsed  on  an  original  deed,  of  the  registration  thereof         2    6 
8.  On  every  copy  of  a  deed  transmitted  to  a  county  court  registrar,  for  every 

folio  or  part  of  a  foho  contained  in  such  copy 1^ 

But  if  the  total  amount  shall  involve  a  fraction  of  a  penny,  then  such  fraction 
shall  be  cluurged  as  Id. 

Sea/rchea. 

4.  On  searching  the  register  (for  every  name  inspected)  and  on  inspecting  the 

filed  copy,  including  the  limited  extract  to  be  tckken  pursuant  to  the  Act  and  Rules         2    0 

Copies. 

5.  On  office  copies  and  extracts  of  or  from  the  filed  copy  of  a  deed,  for  every 

iblio  (72  words)  or  fractional  part  of  a  folio 6 

6.  On  examining  a  copy  brought  in  to  be  marked  as  an  office  copy,  for  every 

folio  or  fractiohal  part  of  a  folio 2 

Mi8oella/neou8. 
7'  On  all  other  documents  and  proceedings  (including;  filing  affidavits)  the  same  fees  as 
vo  payable  in  respect  of  the  like  documents  and  proceedmgs  under  the  Order  as  to  Supreme 
Court  Fees,  1884. 

The  17th  day  of  December,  1887.  (Signed)        HALSBUBY,  C. 

COLERIDGE,  Ii.C.J. 
ESHEB,  M.B. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J. 
We  ooneur, 

HEBBBBT  EUSTACE  MAXWELL, 
SIDNEY  HEBBEBT, 

Lords  Conmussioners  of  Her  Majesty's  Treasury. 


Digitized  by 


Google 


24  SUPREME  COURT  OF  JUDICATURE.  [LAW  J. 


EULES  UNDER  THE  NATIONAL  DEBT  (CONVEESION) 

ACT,  1888. 


The  Lords  CommissionerB  of  Her  Majesty's  Treasury  hereby  give  notice  of  the  following 
Bules  made  in  pursuance  of  the  provisions  of  the  National  Debt  (Conversion)  Act,  1888, 
with  respect  to  the  conversion  of  New  31.  per  cent.  Annuities,  and  the  exchange  of  Consoli- 
dated 82.  per  cent.  Annuities  and  Reduced  SI,  per  cent.  Annuities : — 

New  BL  peb  gent.  Annuities. 

1.  Holders  of  New  dl.  per  cent.  Annuities  who  do  not  signify  their  dissent  in  writing  to 
the  Bank  of  England  or  £ank  of  Ireland,  as  the  case  may  be,  on  or  before  the  29th  of 
March,  1888  (subject  to  the  special  cases  hereinafter  provided  for),  will  have  their  stock 
converted  into  a  new  stock,  which  will  bear  dividends  payable  quarterly  as  follows — namely, 

For  the  year  ending  5tii  of  April,  1889,  at  8  per  cent. ;  for  the  next  following  fourteen 
years  to  5th  of  April,  1908,  at  2}  per  cent. ;  and  for  the  then  next  following  twenty 
years  to  6th  April,  1928  (and  thence  forward  until  redeemed)  at  2^  per  cent. 

2.  Holders  absent  from  the  United  Kingdom,  but  not  out  of  Europe,  during  the  whole 
period  from  the  12th  of  March  to  the  29th  of  March,  1888,  both  days  inclusive,  must  dissent 
on  or  before  the  first  which  may  happen  of  the  two  following  days — ^namely,  the  tent^  day 
after  their  return  to  the  United  Kingdom  (in  the  event  of  such  return)  or  the  1st  of  May, 
1888.  Holders  absent  from  Europe  during  the  whole  period  from  the  12th  of  March  to  the 
1st  of  May,  1888,  both  days  inclusive,  must  dissent  on  or  before  the  first  which  may  happen 
of  the  two  following  days — namely,  the  tenth  day  after  their  return  to  the  United  Kingdom 
(in  the  event  of  such  return)  or  the  1st  of  September,  1888. 

8.  Trustees  and  other  persons  (executors,  g^uardians,  &c.)  holding  New  SI,  per  cent, 
annuities  in  a  fiduciary  capacity  must  dissent  (if  in  the  United  Kingdom)  on  or  before  the 
12th  of  April,  1888.  If  absent  from  the  United  Kingdom,  or  if  either  of  any  two,  or  if  the 
majority  of  such  trustees  or  other  persons  be  so  absent,  dissent  may  be  signified  not  later 
tha^  is  specified  in  the  last  preceding  rule. 

4.  In  the  case  of  any  New  SI.  per  cent,  annuities  standing  in  the  name  or  in  the  books  of 
Her  Majesty's  Paymaster-General  on  behalf  of  the  Supreme  Court  of  Judicature  in  England, 
or  of  the  Accountant  to  the  Court  of  Session  in  Scotland,  or  of  the  Accountant-General  of 
the  Supreme  Court  of  Judicature  in  Ireland,  dissent  from  the  conversion  thereof  may,  on  the 
request  and  on  behalf  of  any  suitors  or  other  persons  interested  therein,  be  signified  by  those 
officers  respectively,  and  may  be  so  signified  not  later  than  the  12th  of  April,  1888. 

5.  In  the  case  of  any  New  SI.  per  cent,  annuities  standing  in  the  names  of  the  Official 
Trustees  of  Charitable  Funds,  dissent  from  the  conversion  thereof  must  be  signified  by  those 
trustees  on  the  request  of  the  trustees  of  persons  acting  in  the  administration  of  the  charity 
to  which  that  stock  belongs,  and  may  be  so  signified  not  later  than  the  12th  of  A^ril,  1888. 

6.  Dbsentients  will  be  paid  off  at  par.    Due  notice  of  such  payment  will  be  given. 

Consols  and  Reduced  82.  per  cent.  Annttities. 

7.  Holders  of  Consolidated  SI,  per  cent,  annuities  and  holders  of  Reduced  SI.  per  cent, 
annuities  who  desire  to  have  their  stock  exchanged  for  a  like  amount  of  new  stock  bearing 
dividends,  payable  ^[uarterly,  at  the  rates  and  for  the  terms  stated  in  Bule  1  above,  must 
(subject  to  the  special  cases  hereinafter  provided  for)  signify  their  assent  thereto  in  writing 
to  the  Bank  of  England  or  Bank  of  Ireland,  as  the  case  may  be,  on  or  before  the  12th  of 
April,  1888. 

8.  Assenting  holders  of  either  of  the  said  annuities  will  be  paid  5«.  per  cent,  on  the  stock 
surrendered.  The  sums  so  paid,  though  properly  capital  and  therefore  exempt  from  income 
tax,  may  be  treated  by  trustees  and  others  as  income.  Assenting  holders  of  Consols  will  be 
paid  ^ee  months*  interest  to  5th  of  April,  1888,  on  the  stock  surrendered,  in  addition  to 
uie  said  5«.  per  cent. 
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9.  Paymentof  the  smns  mentioned  in  the  next  preceding  role  will  be  made  so  soon  after 
the  expiration  of  three  clear  days  from  the  date  of  the  receipt  of  the  assents  as  the  Bank 
can  airangey  bnt  not  before  the  5th  of  April,  1888 ;  and  warrants  for  the  same  will  be  sent 
by  post  to  the  stockholder  in  a  sole  account  or  to  the  stockholder  whose  name  stands  first  in 
the  Dooks  of  the  Bank  in  a  joint  account,  or  to  one  of  the  executors  or  the  administrator  of 
a  deoeased  stockholder,  to  the  same  address  to  which  the  certificate  of  inscription  of  the  new 
stock  is  forwarded. 

10.  Holders  of  Consols  or  Reduced  8L  per  cents.,  absent  from  the  United  Kingdom,  but 
not  out  of  Europe,  during  the  whole  period  from  the  12th  of  March  to  the  12th  of  April,  1688, 
both  days  inclusive,  must  assent  on  or  before  the  first  which  may  happen  of  the  two  following 
days — namely,  the  tenth  day  after  their  return  to  the  United  Kingdom  (in  the  event  of  such 
return)  or  to  the  Ist  of  June,  1888.  Holders  absent  from  Europe  during  the  whole  period 
from  ^e  12th  of  March  to  the  1st  of  June,  1888,  both  days  mclusive,  must  assent  on  or 
before  the  first  which  may  happen  of  the  two  following  days— namely,  the  tenth  day  after 
their  return  to  the  United  Kingdom  (in  the  event  of  such  return)  or  the  Ist  of  September, 
1888. 

11.  Trustees  and  other  persons  (executors,  guardians,  &c.^  holding  Consols  or  Beduoed  8/« 
per  cents,  in  a  fiduciary  capacitv  must  assent  (if  in  the  Umted  ELingdom)  on  or  before  the 
12ih  of  May,  1888.  If  absent  from  the  United  Kingdom,  or  if  either  of  any  two,  or  if  the 
majority  of  such  trustees  or  other  persons  be  so  absent,  assent  may  be  signified  not  later 
thim  is  specified  in  the  last  preceding  rule. 

12.  In  the  case  of  any  Consols  or  Beduced  8Z.  per  cent,  annuities  standing  in  the  names 
or  in  the  books  of  Her  Majesty's  Paymaster-General  on  behalf  of  the  Supreme  Court  of 
Judicature  in  England,  or  of  the  Accouivtant  to  the  Court  of  Session  in  Scotland,  or  of  the 
Aecountant-General  of  the  Court  of  Judicature  in  Ireland,  or  in  the  names  of  the  Official 
Trustees  of  Charitable  Funds,  assent  may  be  signified  not  later  than  the  12th  of  May,  1888. 

18.  Stockbrokers,  bankers,  solicitors,  and  other  recognised  agents  lodging  assents  on 
behalf  of  clients  wUl  be  paid  a  commission  of  I9.  6i.  per  cent. ;  forms  of  claims  for  which 
must  be  obtained  of  the  Chief  Accountant  of  the  Bank  of  England  or  Bank  of  Ireland,  as 
the  case  may  be. 

14.  On  the  receipt  of  an  assent  the  new  stock  created  and  inscribed  in  exchange  for  the 
stock  to  which  the  assent  relates  will  be  transferable  in  the  books  of  the  Bank  so  soon  after 
the  expiration  of  three  clear  days  from  the  date  of  the  receipt  of  the  assent  as  the  Bank  can 
axiange. 

Genbeal  Bxtlbb. 

15.  A  dissent  (in  the  case  of  New  8Z.  per  cent,  annuities)  and  an  assent  (in  the  ease  of 
either  Consolidated  U,  per  cent,  or  Beduoed  8L  per  cent,  annuities)  must  specify  the  full 
name,  description,  and  address  of  the  stockholder,  as  roistered  in  the  books  of  the  Bank, 
and  the  amount  (and  in  t^e  case  of  an  assent  the  description)  of  the  stock  of  which  he  is  the 
hdder,  and  in  respect  of  which  he  dissents  or  assents,  and  must  be  addressed  to  the  Chief 
Accountant  of  the  Bank  of  England  or  Bank  of  Ireland  (as  the  case  may  be),  of  whom  forms 
for  the  purpose  may  be  obtained. 

16.  In  tiie  case  of  sole  accounts  the  dissent  or  assent  must  be  signed  by  the  stockholder, 
01  by  a  majority  of  the  executors  of  the  stockholder,  or  by  the  administrator  to  his  estate,  as 
the  ease  may  be.  When  stock  stands  in  the  joint  names  of  two  persons,  or  is  at  the  disposal 
of  two  joint  executors  or  administrators,  both  persons  must  si^  the  dissent  or  assent. 
"When  stock  stands  in  the  joint  names  of  more  than  two  persons,  or  is  at  the  disposal  of  more 
than  two  joint  executors  or  administrators,  the  signatures  of  a  majority  of  such  persons  or  of 
the  survivors  of  such  persons  is  sufficient. 

17.  In  the  case  of  corporate  accounts  the  dissent  or  assent  must  be  sealed  with  the 
eommon  seal  of  the  corporate  body,  or  signed  by  an  officer  of  the  corporate  body  recognised 
in  that  behalf  by  the  Bank. 

18.  When  a  dissent  or  an  assent  refers  to  an  amount  of  stock  upon  which  a  "  distringas  " 
or  other  legal  restraint  has  been  placed,  such  dissent  or  assent  will  not  be  recorded  without 
the  concurrence  of  the  person  by  whom  the  restraint  was  lodged. 

19.  The  Bank  may  accept  a  dissent  or  an  assent  signed  by  an  attorney  who  has  power  to 
signify  his  dissent  or  assent  or  has  power  to  sell  the  stock  in  question. 

20.  If  the  Bank  have  any  doubt  as  to  the  title  of  a  person  claiming  to  dissent  or  assent, 
they  may  require  such  evidence  as  they  are  authorised  to  demand  under  the  National  Debt 
Act,  1870,  section  24. 
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21.  Where  a  stookholder  in  a  sole  account  is  of  tinsotind  mind  the  committee  of  his  estat* 
may  dissent  or  assent. 

22.  Where  an  infisuit  is  a  sole  stockholder,  or  is  the  owner  of  stock  which  stands  in 
his  name  as  survivor  or  last  survivor,  his  guardian  may  dissent  or  assent.  The  evidence 
of  guardianship  and  ownership  diall  be  the  declaration  of  two  or  more  competent  persona 
under  the  Statutory  Declarations  Act,  1885,  or  of  such  other  nature  as  the  Bank  may 
require. 

28.  Where  a  stockholder  in  a  joint  account  is  of  unsound  mind,  or  is  an  in&nt,  or  is  under 
other  disability,  or  is  out  of  the  United  Kingdom,  or  where,  by  reason  of  his  absence  from 
the  United  Kingdom,  there  is  difficulty  in  obtaining  his  dissent  or  assent,  the  other  stookholder 
or  stockholders,  as  the  case  may  be,  may  dissent  or  assent.  The  evidence  of  unsoundness  of 
mind,  or  of  infancy,  or  of  disability,  or  of  such  difficulty  as  aforesaid,  shall  be  the  declaration 
of  two  or  more  competent  persons  imder  the  Statutory  Declarations  Act,  1885,  or  of  such 
other  nature  as  the  Bank  may  require. 

24.  Dissent  or  assent  may  be  signified  with  respect  either  to  the  whole  or  to  any  specified 
amount  of  the  stock  standing  in  the  name  or  names  of  any  stockholder  or  stockholders,  but 
when  dissent  has  been  signified  with  respect  to  any  amount  of  New  8L  per  cent,  annuities, 
no  firactional  part  of  that  amount  shall  be  subsequently  transferable  m  the  books  of  the 
Bank. 

25.  The  evidence  of  being  out  of  the  United  Kingdom,  or  of  being  out  of  Europe,  or  of 
holding  stock  as  an  executor,  administrator,  guardian,  trustee,  or  conmiittee  shfldl  be  a 
declaration  under  the  Statutory  Declarations  Act,  1885,  or  of  such  other  nature  as  the  Bank 
may  require. 

26.  Where  any  stock  belonging  to  any  joint  stock  company,  whether  registered  under  the 
Companies  Act,  1862,  or  not,  or  to  any  body  of  persons  corporate  or  incorporate,  not  being 
trustees  of  a  charity,  stands  in  the  names  of  trustees  instead  of  in  the  names  of  that  joint 
stock  company  or  body,  that  company  or  body  shall  not  be  deemed  trustees  within  the 
meaning  of  these  rules. 

Stock  Certificates  to  Bsabeb  (with  Coupons  attached). 

27.  All  holders  of  New  82.  per  cent,  stock  certificates  to  bearer  who  dissent  from  conver- 
sion must  lodge  their  certificates,  with  all  coupons  attached,  subsequent  to  that  due  on  ^e 
5th  of  April,  1888,  at  the  Chief  Cashier's  office  of  the  Bank  of  England  or  Bank  of  Ireland, 
as  the  case  may  be,  on  or  before  the  29th  of  March,  1888,  for  the  purpose  of  being  paid  off. 
Those  who  assent  to  conversion  must  lodge  their  certificates  on  or  before  the  1st  of  June, 
1888,  when  they  will  receive  in  lieu  thereof  scrip  certificates  with  coupons  attached,  exchange- 
able after  the  5th  of  April,  1889,  for  2|Z.  per  cent.  Consolidated  stocK  certificates. 

28.  Holders  of  Consolidated  8Z.  per  cent,  or  Reduced  8Z.  per  cent,  stock  certificates  to 
bearer  who  accept  the  terms  of  exchange  offered,  must  lodge  their  certificates,  with  all  undue 
coupons  attached,  at  the  Chief  Cashier's  office  of  the  Bank  of  England  or  Bank  of  Ireland, 
as  the  case  may  be,  on  or  before  the  12th  of  April,  1888 ;  and  scrip  certificates  will  be  issued 
in  lieu  thereof  with  coupons  attached,  exchangeable  after  the  5th  of  April,  1889,  for  2}^.  per 
ceht.  Consolidated  stock  certificates. 

29.  No  fees  will  be  payable  in  respect  of  such  exchange  of  certificates. 

80.  The  new  certificates  of  2}Z.  per  cent.  Consolidated  stock  will  be  issued  in  amounts  of 
lOO;.,  2007.,  500Z.,  and  1,0002. 

Treasury  Chambers,  27th  of  March,  1888. 
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OEDEES  UNDER  THE  NATIONAL  DEBT  (CX3NVERSI0N) 

ACT,  1888. 


I,  the  Bight  Honourable  Hardinge  Stanley  Baron  Halsbury,  Lord  High  Chancellor  of 
Great  Britain,  with  the  conourrenoe  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury, 
do  hereby  in  porsuance  of  the  provisions  contained  in  the  National  Debt  ^Conversion)  Act, 
1888,  ana  of  every  other  authority  enabliz^  me  in  that  behalf,  order  that  the  following  rules 
and  regfolations  as  to  conversion  of  stocks  standing  in  the  name  of  Her  Majesty's  Paymaster- 
General  for  and  on  behalf  of  the  Supreme  Court  of  Judicature  under  the  above-named 
Act,  and  to  other  matters  relating  to  such  stocks  or  the  dividends  thereon  be  observed. 

Bnle  !• — ^In  the  rules  of  this  order,  and  in  all  orders  of  the  Court  and  certificates  deal- 
ing with  or  referring  to  new  stock  created  under  the  said  Act,  such  new  stock  shall  be 
sufficiently  described  by  the  term  "  New  Consols."  And  in  these  rules  the  term  "  Original 
Stock  **  shall  mean  any  sum  of  New  Three  per  Cent.  Stock,  ConsoUdated  Three  per  Cent. 
Stock,  and  Beduoed  Three  per  Cent.  Stock,  which  shall  be  exchanged  for  New  Consols. 

CONVEBSION  OF  NeW  ThBEE  PEE  CeNT.  StOCK. 

Bnle  n. — ^The  persons,  or  the  majority  of  the  persons,  interested  in  any  New  Three  per 
Cent.  Stock  standing  in  the  books  of  the  Paymaster,  desirous  of  dissenting  from  the  conver- 
sion of  such  stock  under  the  provisions  of  the  Act,  shall  be  at  Hberty  to  apply  bv  summons 
for  a  direction  to  the  Paymaster  to  signify  his  dissent,  and  the  order  made  on  such  summons 
or  a  direction  to  the  Paymaster  signed  by  a  Master  in  Lunacy  or  a  Chief  Clerk  in  the  Chancery 
Division  at  the  foot  of  such  sunmions  shall  be  sufficient  authority  for  him  to  signify  such 
dissent.  In  arriving  at  a  majority  for  the  purposes  of  this  rule,  all  persons  joiatly  entitled  to 
any  one  share,  whether  in  capital  or  dividends,  shall  be  reckoned  as  one  person,  and  any 
person  entitled  shaU,  together  with  his  incumbrancers,  be  reckoned  as  one  person. 

Bnle  III. — Such  summons  shall  be  as  near  as  may  be  in  the  Form  A  set  forth  in  the 
schedule  hereto,  and  shall  be  supported  in  the  first  instance  by  the  production  of  a  certificate 
of  the  Paymaster,  shewing  that  such  stock  is  standing  in  his  hooks,  and  of  the  order  (if  any) 
under  which  the  dividends  on  such  stock  are  for  the  time  being  dealt  with,  but  the  Judge  or 
Master  in  Lunacy  may  require  such  further  evidence  as  he  shall  think  necessary. 

Bole  IV. — Every  such  summons  shall  be  served  upon  the  trustees  (if  any)  of  the  will  or 
settlement  under  the  trusts  of  which  such  stock  is  being  dealt  with  by  the  Court,  and  if  there 
be  no  such  trustees,  upon  the  persons  other  than  the  apphcants  who  are  interested  in  such 
stock  (if  such  persons  are  ascertained),  unless  the  Judge  shall  think  fit  to  dispense  with  such 
service. 

Bule  V. — Upon  any  application  requesting  dissent  to  be  signified,  the  Judge  may  make 
Buoh  order  as  he  may  thii^  fit  as  to  the  costs  of  any  order  for  the  reinvestment  of  the  funds 
which  maybe  rendered  necessary  by  the  dissent  and  by  the  reinvestment. 

Bule  Yl. — ^Where  the  application  relates  to  any  funds  in  lunacy,  it  may  be  made  by  the 
committee  of  the  lunatic  interested ;  and  where  the  person  so  interested  is  an  infeuit  or  person 
of  unsoimd  mind  not  so  found  by  inquisition,  such  application  may  be  made  by  the  next 
firiend  or  guardian  of  such  person ;  but  the  Judge  or  Master  in  Lunacy  shall  not  be  required 
to  make  such  order  unless  he  shall  be  of  opinion  that  it  is  for  the  benefit  of  the  person  so 
interested  that  such  dissent  should  be  signified. 

Bule  Vn. — ^Where  by  any  order  or  upon  an^  authority  to  be  acted  upon  by  the  Paymaster 
an  investment  in  New  Three  per  Cent.  Annuities  is  directed,  such  investment  shall  hereafter 
be  made  in  New  Consols,  unless  an  order  to  the  contrary  is  lodged  with  the  Paymaster. 

Bule  Vin. — ^Where  New  Three  per  Cent.  Annuities  are  by  any  order  directed  to  be  trans- 
ferred to  any  person,  but  the  transfer  shaU.  not  have  been  made  before  the  11th  of  April,  1888, 
the  Paymaster  shall,  unless  the  person  shall  before  the  11th  of  April,  1888,  have  signified 
dissent}  transfer  to  him  an  equal  amount  of  New  Consols.    The  dissent  may  be  notified  in 
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the  Form  B  in  the  schedule  hereto,  and  shall  be  acted  upon  by  the  Paymaster  if  authenti- 
cated in  such  manner  as  he  shall  think  sufficient. 

Rule  IX. — ^Where  under  any  order  or  upon  any  authority  to  be  acted  upon  by  the  Fay- 
master  dated  prior  to  the  29th  of  March,  1888,  New  Three  per  Gent.  Annuities  are  to  be 
lodged  in  Court,  the  Paymaster  shall  be  at  liberty  to  receive  in  lieu  thereof  an  equal  amount 
of  New  Consols. 

CONYBBSION  OF  CONSOLS  OB  BeDUOED  ANNUITIES. 

Rule  X. — The  Paymaster  shall,  on  the  receipt  by  him  of  the  consent  of  the  person  or 
persons  to  whom  under  any  order  or  upon  any  authority  to  be  acted  upon  by  him  the  divi- 
dends on  any  Consolidated  Three  per  Cent.  Annuities  (hereinafter  called  Consols)  or  any 
Beduced  Three  per  Cent.  Annuities  (hereinafter  called  Beduced  Annuities),  standing  in  the 
name  of  the  Paymaster  shall  be  payable,  notify  from  time  to  time  his  assent  to  the  exchange 
of  such  Consols  or  Beduced  Annuities  for  New  Consols.  The  consent  of  such  person  or 
persons  shall  be  given  in  the  Form  C  in  the  schedule  hereto,  and  shall  be  acted  upon  by  the 
Paymaster  if  aumenticated  in  such  manner  as  he  shall  think  sufficient. 

Bnle  XI. — ^If  the  consent  of  all  the  persons  to  whom  the  dividends  on  anv  Consols  or 
Beduced  Annuities  are  payable  has  not  been  obtained,  any  of  such  persons  shall  be  at  liberty 
to  apply  by  summons  in  Chambers  for  an  order  for  the  exchange  of  such  Consols  or  Beduced 
Annmties,  such  summons  shall  be  served  on  all  other  of  such  persons,  and  may,  if  the  Judge 
thinks  fit,  be  dealt  with  as  if  it  were  an  application  for  a  change  of  investment. 

Bule  XII. — ^Where  the  dividends  on  any  Consols  or  Beduced  Annuities  standing  in  the 
name  of  the  Paymaster,  or  on  the  residue  of  any  Consols  or  Beduced  Annuities,  after  any 
prior  dealing  therewith,  are  by  an  order  or  upon  any  authority  to  be  acted  upon  by  him, 
directed  to  be  accumulated,  the  Paymaster  shall,  subject  to  the  consent  of  the  Judge,  to 
whom  the  cause  or  matter  is  attached,  without  further  order  si^iify  his  assent  to  the  exchange 
thereof  for  New  Consols,  unless  on  or  before  the  11th  day  of  May,  1888,  an  order  has  been 
lodged  with  him  directing  him  not  to  signify  such  assent. 

Bule  Xin. — These  Bules  shall  apply  to  cases  where  an  order  or  other  authority  dealing 
with  Original  Stock  directs  the  transfer  of  or  the  payment  of  the  dividends  on  the  residue  of 
such  stodc  after  a  previous  dealing  therewith. 

Bule  XrV. — In  the  following  classes  of  cases  the  exchange  of  Original  Stock  for  New 
Consols  is  hereby  authorised  on  behalf  of  the  persons  interested,  unless  dissent  from  the 
exchange  is  signified  by  the  Paymaster  on  or  before  the  11th  day  of  May,  1888 : — 

(a)  Where  no  order  or  other  authority  as  aforesaid  for  payment  of  the  dividends  on  any 
Consols  or  Beduced  Annuities  has  been  lodged  by  the  Paymaster. 

(6)  Where  an  order  or  other  authority  as  aforesaid  directs  payment  of  a  portion  only  of 
such  dividends,  but  does  not  deal  with  the  rest  of  such  dividends  or  only  directs  the  accumu- 
lation thereofi 

(c)  Where  any  Consols  or  Beduced  Annuities  have  not  been  dealt  with  otherwise  than  by 
the  continuous  investment  or  placing  on  deposit  of  dividends  during  the  fifteen  years  imme- 
diately preceding  the  11th  of  May,  1888. 

Any  person  desirous  of  dissenting  from  such  exchange  shall  be  at  liberty  to  applv  by 
munmons  for  a  direction  to  the  Paymaster  to  signify  such  dissent,  and  such  direction  shall  be 
given  or  order  made  thereon  as  the  Judge  shall  think  fit 

General  Directions. 

Bule  XV.— The  New  Consols  received  in  exchange  for  Original  Stock  shall  be  placed  bv 
the  Paymaster  to  the  sanie  credit  as  that  to  which  such  Original  Stock  was  standing,  and  sucn 
New  Oonsols  and  the  dividends  thereon,  including  as  part  of  such  dividends  the  consideration 
money  of  b$,  for  every  hundred  pounds  of  stock  mentioned  in  Section  10  of  the  said  Act,  shall, 
unless  otherwise  ordered,  be  dealt  with  in  the  same  manner  as  such  Original  Stock  and  the 
dividends  thereon  were  directed  to  be  deeJt  with,  except  that  any  investment  or  accumula- 
tion shall  be  made  in  New  Consols.  All  stop  orders,  charging  orders,  powers  of  attorney,  and 
other  documents  relating  to  the  Original  Stock  or  the  dividends  thereon,  shall  apply  to  such 
New  Consols  or  the  dividends  thereon. 

Bide  XVI. — ^Where  the  dividends  on  New  Consols  shall  be  insufficient  to  make  the  pay- 
ments by  any  order  or  upon  any  authority  directed  to  be  made  out  of  the  dividends  on  the 
Original  Stock,  the  whole  of  such  dividends  shcdl  be  applied,  so  feu:  as  the  same  vdll  extend, 
towards  making  such  payments,  but  without  prejudice  to  any  application  which  may  be 
ttade  und«r  Section  20  of  tide  Act,  to  make  up  the  deficiency  out  of  capitaL 
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Bole  XVn. — ^Where  saeh  OriginAl  Stock  w  i$  referred  to  in  the  last  preceding  rale  has 
been  appropriated  to  provide  an.  annuity  of  an  amount  eqnal  to  the  dividends  thereon,  the 
Paymaster  shall,  wiuiont  any  order  for  that  purpose,  upon  a  memorandmn  signed  by  a 
registrar,  master  in  Innaoy,  or  chief  clerk,  in  the  form  D,  m  the  Schedule  hereto,  with  snch 
alterations  as  the  circtunstances  may  require,  sell  from  time  to  time  so  much  of  any  New 
Consols  exchanged  therefor,  or  any  other  securities  in  which  the  Original  Stock  may  have 
been  re-invested,  as,  with  the  dividends  thereon,  will  raise  the  amount  required  for  any 
periodieal  payment  for  such  annuity  after  deducting  the  income  tax  on  such  dividends. 

Bole  18  of  the  said  rules  is  cancelled,  and  the  following  rule  is  made  in  substitution 
therefor :  ^*  When  an  assent  to  the  exchange  of  Consolidated  dl.  per  cent,  stock,  or  Reduced 
82.  per  cent,  stock,  for  new  stock  created  under  the  Act,  refers  to  an  amount  of  stock  upon 
which  a  '  distringas '  or  other  legal  restraint  has  been  placed,  such  assent  will  not  require  the 
concurrence  of  the  person  by  whom  the  restraint  was  lodged." 

Bule  XIX. — No  Court  fee  shaU  be  charged  upon  any  summons,  order,  certificate,  affidavit, 
or  other  document  or  proceeding  required  for  the  purpose  of  giving  effect  to  these  rules. 

Bule  XX. — ^All  provisions  in  the  Supreme  Court  Funds  Bules,  1886,  as  to  the  exchange  of 
Government  securities  and  transactions  with  the  National  Debt  Commissioners  shall  apply 
to  New  Consols. 

Bule  XXI. — Notwithstanding  these  rules  the  Court  or  a  Judge  may,  if  circumstances  shall 
require,  make  a  special  order  relating  to  conversion  of  any  Original  Stock  in  any  cause  or 
matter. 

Bole  XXn«~*In  these  rules  **  the  Act "  means  the  National  Debt  (Conversion)  Act,  1888 ; 
and  "  Paymaster  *'  means  Her  Majesty*s  Paymaster-General  on  behalf  of  the  Supreme  Court 
of  Judicaiure.    Expressions  in  these  rules  have  the  same  meanings  as  in  the  Act. 

Bule  XXIII. — ^These  rules  may  be  cited  as  the  Conversion  Act  (Funds)  Bules,  1888. 

HALSBUBY,  C. 

March  29, 1888. 

We  certify  that  these  rules  and  regulations  are  made  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury. 

SlDNET  HeBBEBT. 

W.  H.  Walbond. 

SCHEDULE. 

Form  A. 

Application  on  the  part  of  [il.^.],  a  person  [or  the  persons^  [or  a  majority  of  the  peraona], 
interested  in  the  J^2,000Z.]  New  Three  pounds  per  Cent  Stock,  standing  to  we  credit  of  [Utte 
ofaceount']  for  directions  to  the  Paymaster-General  to  signify  his  dissent  from  the  conversion 
thereof  into  New  Stock  to  be  created  under  the  National  Debt  (Conversion)  Act,  1888,  the 
said  [A^,]  undertaking  to  abide  by  any  order  which  the  Judge  may  make  as  to  the  cost  of 
any  order  for  the  reinvestment  of  the  funds  which  may  be  rendered  necessary  by  such  dissent 
and  of  such  reinvestment. 

Dated  this  day  of  1888. 

(Signed) 
To  [0J>.  and  EJF,,  the  trustees  of  the  will,  &c.] 

Her  M^esty's  Paymaster-General  is  directed  to  signify  his  dissent  from  the  conversion  of 
the  above-mentioned,  [2,000Z.]  New  Three  pounds  per  Cent.  Stock,  standing  to  the  credit  of 
[verhckUm  title  of  account]. 

Dated  this  day  of  1888. 

(Signed) 

Fobu  B. 
Short  Title  of  Cause  or  Matter  as  in  the  Order* 
Ledger  Credit  (aa  in  Pa/ymaater'a  books). 
£  New  Three  pounds  per  Cent.  Annuities. 

Ii  the  person  [or  toe^  the  persons^  to  whom  under  the  order  dated  the  abovC' 

mentioned  anntdties  are  to  be  transferred,  dissent  from  the  exchange  thereof  for  New  Stock 
to  be  created  under  the  National  Debt  (Conversion)  Act,  1888. 
Dated  this  day  of  1888. 

(Signed) 
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FOBM  0. 

Sli^i  TUU  of  Came  or  Matter  a$  in  the  Orders 

Ledger  Credit  (at  in  Pa^ftnaster'a  hooJce). 

Insert  amount  of  old  stock  in  the  Paymaster's  books. 

I,  the  person  [or  we^  the  persona]  to  whom  under  the  order  dated  the  diyidends 

on  the  above-mentioned  Consols  [or  Beduced  Annuities]  are  payable,  do  hereby  consent  to 
the  exchange  of  such  Consols  or  Ileduced  Annuities  for  an  equal  nominal  amount  of  the  New 
Stock  to  be  created  in  pursuance  of  the  National  Debt  (Conyersion)  Act|  1888« 
To  the  Paymaster-GeneraL 

Dated  this  day  of  1888. 

(Signed) 

Form  D. 

Short  TiUe  of  Ccmee  or  Matter  ae  in  the  Order. 

Ledger  Credit  {aa  in  Pcuymaeter^a  hooha). 

£  New  Consols. 

The  {describe  the  old  stock)  which  have  been  exchanged  for  the  above-mentioned  New 
Consols,  having  been  by  the  order  dated  the  day  of  appropriated  to  provide 

an  annuity  of  40Z.  a  year  for  A^.  in  the  said  order  named,  by  half-yearly  payments  of  20L 
as  in  the  said  order  mentioned,  the  Paymaster  is  directed  at  the  time  fixed  for  each  periodical 
payment  of  such  annuity,  to  sell  so  much  of  the  New  Consols  as,  with  the  dividends  then 
applicable  for  such  payment,  will  raise  such  sum  of  20L  sAet  deducting  from  such  sum  the 
income-tax  which  has  been  deducted  on  such  dividends,  and  to  pay  &e  amount  raised  by 
such  sale  to  the  said  A.B, 

Dated  this  day  of  1888. 

(Signed) 
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OEDER  m  COUNCIL  UNDER  THE  COUNTY 
ELECTOES  ACT,  1888. 


The  IbUowing  is  a  copy  of  an  Order  in  Cotmcil  issued  to  clerks  of  the  peace,  town  clerks,  and 
ntaming  officers,  on  August  9,  by  the  Local  Goyernment  Board,  with  an  intimation  that 
ihe  altmd  forms  are  identical  with  those  contained  in  the  forms  of  supplemental  precept  to 
ibe  OTerseers  which  accompanied  the  Board's  circular  letter  of  May  25  last : — 

At  the  Court  at  ^^ndsor,  June  29, 1888.  Present,  the  Queen's  Most  Excellent  Majesty 
inCouneO, 

WheroBfl  it  is  provided  by  section  18  of  the  County  Electors  Act,  1888,  that  all  precepts, 
QOtioes,  and  fonns  required  for  the  purposes  of  the  Registration  of  Electors  Acts  (as  defined 
in  the  said  Act)  shall  be  altered  in  such  manner  as  may  be  declared  by  Her  Mi^esty  in 
Conncil  to  be  necessary  for  carrying  into  effect  the  said  County  Electors  Act,  1888 : 

And  whereas  it  is  necessary  for  that  purpose  that  certain  of  the  forms  contained  in  the 
leoond  and  third  schedules  of  me  Registration  Act,  1885  (being  one  of  the  said  Registration 
of  Electors  Acts),  should  be  altered  in  the  manner  hereinafter  declared : 

Now,  therefore,  Her  Majesty,  by  and  with  the  advice  of  her  Privy  Council,  and  by  virtue 
of  tke  anthcurity  committed  to  her  by  the  said  County  Electors  Act,  1888,  doth  decliyre  it,  and 
it  IB  hereby  declared,  to  be  necessary  for  carrj/ing  into  effect  the  County  Electors  Act,  1868, 
that  the  forms  in  the  schedules  to  the  Registration  Act,  1885,  should,  as  respects  parishes 
not  within  a  municipal  borough  in  which  the  lists  of  voters  were  before  the  passing  of  the 
County  Electors  Act,  1888,  made  out  under  the  Parliamentary  and  Municipal  Registration 
Ael,  1878,  be  altered  as  follows : 

(1)  Part  2  of  the  eeneral  forms  contained  in  the  second  schedule  to  the  Registration  Act, 

1885,  shall  be  altered  by  the  omission  therefirom  of  the  forms  C.  No.  1,  E.,  H., 
I.,  K.,  L.,  and  M.,  and  the  insertion  therein  of  the  forms  contained  in  the  first 
schedule  to  this  order. 

(2)  The  general  forms  contained  in  the  third  schedule  to  the  Registration  Act,  1885,  shaU 

be  fdtered  by  the  omission  therefirom  of  the  forms  B.  No.  2,  C.  No.  1,  D.,  G.,  H., 
I.,  E.,  L.,  and  M.,  and  the  insertion  therein  of  the  forms  contained  in  the  second 
sidiedule  to  this  order. 
And  it  is  hereby  ordered  that  all  such  forms  shall  be  altered  accordingly.     0.  L.  Peel. 


First  Schedule. 
AlteraUon  of  Forma  in  Second  SohethUe  to  Begistr€Uion  Aety  1885. 

Non.— Where  a  parish  is  in  a  municipal  borough  in  which  the  lists  of  Parliamentary 
voters  have  not  heretofore  been  made  out  under  the  Parliamentai^  and  Municipal  Registra- 
tioQ  Act,  1878,  ihe  following  forms  shsll  be  used,  with  the  substitution  wherever  necessary 
of  ••  buigess  ••  for  •*  county  elector,"  of  "  municipal  borough  "  for  "  county,"  of  "  enrolled  " 
fcr  **  registered,"  and  of  "  burgess  roll "  for  "  county  register." 

[Here  fdlow  the  forms  given  at  the  end  of  Supplemental  Precept  I.  for  Counties  of  the 
moepta  inued  by  the  Local  Government  Board  on  May  25  last,  and  to  be  found  in  the 
Sopplament  for  1888  of  "  Lely  and  Foulkes's  Election  Acts,"  pp.  29-87.] 


Seoond  Sgheduls. 

AUeritHan  ofPormB  in  Third  Sehedule  to  Beffistnxtion  Aei,  1880. 

[Hero  follow  the  forms  given  at  the  end  of  Supplemental  Precept  11.  for  Borou^. 
**  Fonn  B.  Parishes  within  a  Parliamentary  borough,  but  not  within  a  municipal  borough,"  d 
the  precepts  issued  by  the  Local  Government  Boajrd  on  May  25  last,  and  to  be  found  in  the 
Bq^bnaent  for  1888  of  "  Lely  and  Foulkea'e  Eleotioa  Actd,"  pp.  87-40.] 
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THE  SHERIFPS  ACT,  1887. 


Obdeb  as  to  Fees. 
I,  Harding  Stanley,  Baron  Habbnry,  Lord  High  Chaneellor  of  Great  Britain,  by  and 
with  the  advioe  and  consent  of  the  undersigned  Judges  of  the  Court  of  Appeal. and  Hig^ 
Court  of  Justice,  and  with  the  concurrence  of  the  Lords  Commisnoners  of  Mer  Majesty's 
Treasury,  do  hereby,  in  pursuance  and  execution  of  the  powers  given  in  the  Bherim  Act, 
1887,  fix  the  fees  set  forth  in  tiie  schedule  hereto  annexed  as  the  fees  to  be  demanded,  taken, 
and  received  by  any  sheriff  or  officer  of  a  sheriff  concerned  in  the  execution  of  process  directed 
to  the  sheriff  in  the  several  proceedings  mentioned  in  the  said  schedule  as  from  the  date  of 
this  order. 

(Signed)  Halsbubt,  C.       CouBBmaB,  C  J. 

EsEBB,  M.B.         C.  E.  Pollock,  B. 

We  concur.  Hebbebt  Eustace  Maxwell, 

Sidney  Hebbebt, 

Lords  Commissioners  of  Her  Majesty's  Treasury. 
Dated  August  81, 1888. 

Table  of  Fees. 

Execution  of  Writs  of  Fieri  Facias, 

£    B.    d. 

1.  For  expenses  incurred  by  the  sheriff^s  officer  in  making  inquiries  as  to  the 

goods  of  an  execution  debtor,  and  as  to  claims  for  rent  and  other  claims 

on  the  goods,  the  actual  expenses  not  exceeding  under  any  circumstances  .110 

2.  For  seizure  b^^  the  sheriffs  officer.    For  each  building  or  place  separately 

rated  at  wmch  a  seizure  is  made •        «110 

8.  For  Mileage :  to  include  the  mileage  of  the  bailiff  or  the  man  in  possession,  per 

mile  from  the  sheriffs  officer's  residence     .        .        •        •        •       «        .010 
The  foregoing  fees  numbered  1, 2,  and  8  shall  be  paid  by  the  execution  creditor,  and  shall 
not  be  recoverable  by  him,  although  the  execution  proves  abortive. 

£    8,    tL 
4.  For  man  in  jjossession,  per  dav        .«.••.«•        .050 

To  provide  his  own  board  in  every  case. 
6.  For  removal  of  goods  or  animal b  to  a  place  of  safe  keeping,  when  necessary, 
the  actual  cost. 

6.  When  goods  or  aniiaals  are  removed,  for  warehousing  and  taking  charge  of 

the  same  (including  feeding  of  animals),  2^  per  cent,  on  the  viedue  of 
the  goods  or  animals  removed,  or  the  sum  endorsed  on  the  writ  of  execu- 
tion, whichever  is  the  less.  No  fees  for  keeping  possession  of  the  goods  or 
animals  to  be  charged  after  the  goods  or  animals  have  been  removed. 

7.  For  the  inventory  and  valuation,  cataloguing,  letting,  and  preparing  for  sale, 

when  no  sale  takes  place  by  reason  of  the  execution  oeing  withdrawn, 
satisfied,  or  stopped,  2|  per  cent,  on  the  value  of  the  goods. 

8.  For  advertising  and  giving  pubHcity  to  the  sale  by  auction,  the  sum  actually 

and  necessity  paid. 

9.  For  commission  to  the  auctioneer  on  a  sale  by  auction,  7^  per  cent,  on  the 

sum  realised,  not  exceeding  1002.,  5  per  cent,  on  the  next  200Z.,  4  per  cent, 
on  the  next  200Z. ;  and  on  any  sum  exceeding  in  all  6002.  8  per  cent,  up  to 
1,0002.,  and  2^  per  cent  on  any  sum  exceeding  1,0002. 

10.  For  any  9ale  by  private  o6xitraot,  half  the  percentage' allowed  on  a  dale  by 

auction. 

11.  SherifTs  poundage  shall  be  the  same  as  before  the  making  of  this  Order,  and 

the  fee  for  the  delivery  of  the  writ  to  the  under-sheriff. 
The^foregoing  fees,  numbered  2, 8|  4. 6, 6, 8,  9, 10, 11,  shall  be  levied  in  OTeiy  case  in 
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which  an  exeoniion  is  completed  by  eale,  as  fees  payable  to  Bherifis  were  levied  before  the 
maldng  of  this  Order.  In  every  case  where  an  execution  is  withdrawn,  satisfied,  or  stopped, 
the  fees  under  this  Order  shall  be  paid  by  the  person  issuing  the  execution,  or  the  person  at 
whose  instance  the  sale  is  stopped,  as  tiie  case  may  be ;  and  the  amount  of  any  costs  and 
ehugee  payable  under  this  scale  shall  be  taxed  by  a  master  of  the  Supreme  Court  or  district 
registrar  of  the  High  Court  (as  the  case  may  be),  in  case  the  sheriff  and  the  party  liable  to 
pay  each  costs  and  charges  differ  as  to  the  amount  thereof^ 


EULES  OP  THE  SUPEEME  CX)UET. 
August  1888. 


ORDER  XXn.  RULE  17. 


1.  Order  XXII.  Rule  17,  of  the  Rules  of  the  Supreme  Court,  1888,  is  hereby  annulled, 
and  the  following  Rule  shall  stand  in  lieu  thereof: — 

Cash  under  the  control  of  or  subject  to  the  order  of  the  Court  may  be  invested  in  the  follow- 
ing securities ;  namely — 

Two  and  Three-quarters  per  Cent.  Consolidated  Stock  (to  be  called  after  the  5th  of  April, 
1908,  Two-and-a-Half  per  Cent.  Consolidated  Stock). 
Consolidated  Three  Pounds  per  Cent.  Annuities. 
Reduced  Three  Pounds  per  Cent.  Annuities. 
Two  Pounds  Fifteen  Shillings  per  Cent.  Annuities. 
Two  Pounds  Ten  Shillings  per  Cent.  Annuities. 
Exchequer  Bills. 
Bank  Stock. 

India  Three-and-a-Half  per  Cent.  Stock. 
India  Three  per  Cent.  Stock. 
Indian  guaranteed  railway  securities. 

Stocks  of  Colonial  Governments  guaranteed  by  the  Imperial  Government. 
Mortgage  of  freehold  and  copyhold  estates  respectively  in  England  and  Wales ; 
and  also,  under  an  order  of  a  Judge  inperson,  in  the  following  secuiities ;  namely — 
Metropolitan  Consolidated  Stock,  Three  Pounds  Ten  Shillings  per  Cent. 
Three  per  Cent.  Metropolitan  Consolidated  Stock. 

Debenture,  preference,  guaranteed,  or  rentcharge  stocks  of  railways  in  Great  Britain  or 
Ireland  having  for  ten  years  next  before  the  date  of  investment  paid  a  dividend  on  ordinary 
stock  or  shares. 

Registered  stocks  or  registered  bonds  issued  under  the  Local  Loans  Act,  1875,  provided 
in  each  case  that  such  stocks  or  bonds  shall  not  be  liable  to  be  redeemed  within  a  period  of 
fifteen  years  from  the  date  of  investment. 

LoceJ  Loans  Stock  under  the  National  Debt  and  Local  Loans  Act,  1887. 
The  inscribed  stock  of  any  British  colonjr,  provided  that  such  inscribed  stock  shall  not  at 
the  time  of  investment  be  quoted  in  the  official  list  of  the  London  Stock  Exchange  at  a  price 
M)w  one  hundred  and  five  pounds  sterling  for  every  one  hundred  pounds  of  inscribed  stock 
Rearing  interest  at  the  rate  of  four  per  cent,  per  annum,  or  in  the  case  of  inscribed  stock 
waring  interest  at  a  lower  rate  than  four  per  cent,  per  annum  below  the  price  proportionate 
to  one  hundred  and  five  pounds  sterling  for  one  hundred  pounds  of  inscribed  stock  at  four 
ptt  cent  per  annum. 

Vol.  67.~Osdsba  akd  Buleb.  S 
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Sy^ems  Oowrt  Sutes^  Augwt  1888. 

ORDER  XLV.  RULE  10. 

2.  *'Any  other  person'*  in  Order  XLV.  Rule  1,  shall  inolade  a  firm,  any  member 
which  is  resident  within  the  jurisdiction,  and  a  garnishee  order  may  be  made  against  ai 
such  firm  in  the  name  of  the  firm ;  and  any  appearance  by  any  member  then  within  t\ 
jurisdiction  pursuant  to  any  order  niade  under  tins  Rule  shall  be  a  sufficient  appearance  I: 
the  firm. 


ORDER  XLVI.  RULE  8a. 

8.  Order  XLVI.  Rule  8,  shall  be  construed  and  have  effect  as  if  the  words  "  dividem 
thereon "  were  substituted  for  the  word  "money." 

4.  These  Rules  shall  come  into  operation  on  the  24th  of  October,  1888,  and  may  be  cite 
as  the  Rules  of  the  Supreme  Court,  August,  1888,  or  each  Rule  may  be  cited  according  to  tb 
heading  thereof,  with  reference  to  the  Rules  of  the  Supreme  Court,  1888. 

(Signed)        Halsbuey,  C.  Nath.  Lindlky,  L J". 

.OoLEBiDaE,.O.J.  Edw.  Fry,  L.J. 

EsHER,  M.R.  C.  E.  Pollock,  B. 

August,  1888.  James  Hannen,  Fres.  F.D.  &  A.  H.  Manisty,  J. 


Digitized  by 


Qoo^^ 


Vol.  57.]  OBBEEB  AND  RULES.  35 


EULES  MADE  PURSUANT  TO   SECTION  EIGHT  OF  THE 
LAW  OF   DISTRESS  AMENDMENT  ACT,  1888. 


1.  These  Bules  may  be  cited  as  the  Distress  for  Rent  Kules,  1888. 

2.  Certificates  granted  nnder  the  Law  of  Distress  Amendment  Act,  1888,  hereinafter 
called  the  Act,  may  be  either  General  or  Special.  A  Special  Certificate  shall  specify  the 
particular  Dis^ess  or  Distresses  to  which  it  applies.  Certificates  shall  be  in  the  Forms  Nos. 
1  and  2  in  Appendix  I.  to  these  Bides,  with  such  variations  as  circumstances  may  require. 

8.  A  Special  Certificate  may  be  granted  by  the  Judge  or  Registrar,  but  a  General 
Gerlifioate  shall  only  be  granted  by  the  Jtidge  in  person. 

4.  A  General  Certificate  shall  authorise  the  Bailifif  named  in  it  to  leyy  at  any  place  in 
Eng^d  or  Wales. 

5.  Any  person  (not  being  an  Officer  of  a  County  Court)  holding  a  Certificate  under  the 
Agricultml  Holdings  Act»  1888,  shaJl  on  application  be  entitled  to  obtain,  without  Fee,  a 
General  Certificate. 

6.  No  Certificate  shall  be  granted  to  any  Officer  of  a  County  Court. 

7.  Any  practising  Solicitor  of  the  Supreme  Court  shall,  on  application,  and  on  payment  of 
the  prescribed  Fee,  be  entiUed  to  a  General  or  Special  Certificate. 

8.  A  General  or  Special  Certificate  may,  on  payment  of  the  prescribed  Fee,  be  granted  to 
any  applicant  who  satisfies  the  Authority  granting  the  same  that  he  is  a  fit  and  proper  person 
to  hold  the  Certificate. 

9.  Where  the  Applicant  for  a  Certificate  is  not  a  Ratepayer,  rated  on  a  rateable  value  of 
not  less  than  25Z.  per  annum,  he  may,  if  the  Authority  applied  to  thinks  fit,  be  required  to 
give  Security  for  the  due  performance  of  his  duties. 

10.  The  Security  shall  be  security  to  the  satisfaction  of  the  Registrar.  In  the  case  of  a 
General  Certificate  the  amount  shall  be  20Z.,  and  in  the  case  of  a  Special  Certificate  the 
amount  shall  be  51, 

11.  The  Security  shall  be  given  to  the  Registrar.  It  may  be  given  by  Deposit,  or  by 
Bond,  or  by  Guarantee,  as  the  Registrar  may  think  fit. 

12.  On  any  Application  to  cancel  a  Certificate  the  Judge  may,  whether  he  cancels  the 
Certificate  or  not,  order  that  the  Security  shall  be  forfeited,  either  wholly  or  in  part,  and  that 
the  amount  directed  to  be  forfeited  shall  be  paid  to  the  party  aggrieved. 

18.  Where  the  Judge  orders  that  the  Security  shall  be  forfeited,  either  wholly  or  in  part, 
bnt  does  not  cancel  the  Certificate,  he  may  direct  that  the  Bailifif  shall  give  fi^esh  Security  as 
a  condition  of  retaining  his  Certificate. 

14.  Subject  to  Rule  12,  where  a  Certificate  is  canceUed  by  the  Judge  the  Security  shall 
also  be  cancelled,  and  the  deposit  (if  any)  returned. 

15.  No  person  shall  be  entitled  to  any  Fees,  Charges,  or  Expenses  for  levying  a  Distress, 
or  for  doing  any  act  or  thing  in  relation  thereto,  other  than  those  specified  in,  and  authorised 
by,  the  Table  in  Appendix  II.  to  these  Rules. 

16.  Where  the  Bent  due  exceeds  201,  the  Fees,  Charges,  and  Expenses  specified  in  Scale 
I.  shall  be  allowed,  and  where  the  Rent  due  does  not  exceed  20Z.  the  Fees,  Charges,  and  Ex- 
penses specified  in  Scale  II.  shall  be  allowed. 

17.  In  case  of  any  difiference  as  to  Fees,  Charges,  and  Expenses  between  the  parties,  or 
any  of  them,  the  Fees,  Charges,  and  Expenses  shall  be  taxed  by  the  Registrar  of  the  District 
in  which  the  Distress  is  levied.  The  Registrar  may  make  such  Order  as  he  thinks  fit  as  to 
tlie  Costs  of  such  Taxation. 

18.  A  Copy  of  the  Table  of  Fees,  Charges  and  Expenses  authorised  by  these  Rules  shall 
be  posted  up  by  the  Registrar  in  a  conspicuous  place  in  his  Ofi&ce,  and  every  Bailifif  levying 
a  Distress  shall,  on  the  request  of  the  Tenant,  produce  to  him  his  Certificate  and  a  copy  of 
the  Table. 
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JHHreu  for  Rent  Eulst,  1888. 

19.  '*  Jadge  **  means  a  Jndge  of  Oounty  Oonrts. 

*'  Certificate  **  means  a  Certifioate  to  act  as  a  Bailiff  onder  Section  7  of  the  Act. 
*'  Registrar  **  means  Registrar  of  a  Comity  Court,  and  each  Registrar  where  there  is  more 
than  one,  and  includes  a  Deputy  Registrar. 

August  81, 1888.  (Signed)        Halsbuby,  0. 


Appendix  I. 

Form  1.    General  Certificate. 

[Date.] 
In  the  County  Court  of  ,  holden  at 

Pursuant  to  Section  7  of  the  Law  of  Distress  Amendment  Act,  1888, 1  hereby  authorise 
A^.,  of  ,  to  act  as  a  Bailiff  to  levy  Distresses  for  Rent  in  England  and  Wsdes. 

L.S.  (Signed)  Judge. 

Form  2.    Special  Certificate. 

[Date.] 
In  the  County  Court  of  ,  holden  at 

Pursuant  to  Section  7  of  the  Law  of  Distress  Amendment  Act,  1888,  I  hereby  authorise 
A^,,  of  ,  to  act  as  a  Bailiff  to  levy  a  Distress  on  the  premises  of  OJ),  of 

,  for  Rent  alleged  to  be  due  to  E^.  of 

(Signed)  Judge. 

L.S.  or  Registrar. 

Appendix  II.    Table  of  Fees,  CHABaEs,  and  Expenses. 

Scale  I. 

JDiatreasea  for  Bent  where  the  Sum  demanded  <md  due  shall  exceed  201. 

For  levying  Distress.  Three  per  cent,  on  any  sum  exceeding  20Z.  and  not  exceeding  502. 
Two-and-a-half  per  cent,  on  any  sum  exceeding  501,  and  not  exceeding  2O01, ;  and  one  per 
cent,  on  any  additional  sum. 

For  Man  in  Possession,  5«.  per  day ;  to  provide  his  own  board  in  every  case. 

For  Advertisements,  the  sum  actually  and  necessarily  paid. 

For  Conmiisision  to  the  Auctioneer.  On  Sale  by  Auction  seven-and-a-half  per  cent,  on 
the  sum  realised  not  exceeding  100{.,  five  per  cent,  on  the  next  2002.,  four  per  cent,  on  the 
next  200Z. ;  and  on  any  sum  exceeding  5002.  three  per  cent,  up  to  1,0002.,  and  two-and-a-half 
per  cent,  on  any  sum  exceeding  1,0002.    A  firaction  of  12.  to  be  in  aU  cases  reckoned  12. 

Reasonable  Fees,  Charges,  and  Expenses  (subject  to  Rule  17)  where  Distress  is  withdrawn 
or  where  no  Sale  taJces  phuse,  and  for  negotiations  between  Landlord  and  Tenant  respecting 
the  Distress. 

For  Appraisement,  on  Tenant's  written  request,  whether  by  one  Broker  or  more,  6(f.  in 
the  pound  on  the  value  as  appraised,  in  addition  to  the  amount  for  the  Stamp. 

Scale  II. 
Disiressee  for  Rent  where  the  Sum  demanded  and  due  ihaU  not  exceed  202. 

For  levying  Distress,  8«. 

For  Man  in  Possession,  4«.  6d,  per  day ;  to  provide  his  own  board  in  every  case. 

For  Appraisement,  on  the  Tenant's  written  request,  whether  by  one  Broker  or  more,  6d, 
in  the  pound  on  the  value  as  appraised,  in  addition  to  the  amount  for  the  Stamp. 

For  all  expenses  of  Advertisements,  if  any,  10«. 

Catfidogues,  Sale  and  Commission,  and  Delivery,  Is.  in  the  pound  on  the  net  produce  of 
the  Sale. 

For  Removal  at  Tenant's  request,  the  reasonable  expenses  (subject  to  Rule  17)  attendiog 
such  Removal. 
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COUET  PEES. 

TREASURY  ORDER   REGULATING  FEES  (LAW  OF  DISTRESS 
AMENDMENT  ACT,   1888). 

In  parsoanoe  of  the  powers  given  by  the  County  Courts  Acts,  and  of  all  other  powers 
otntKlirig  US  in  this  behalf,  we,  the  undersigned,  two  of  the  Conimissioners  of  Her  Majesty's 
Treasury,  whose  names  are  hereunto  subscribed,  do  hereby,  with  the  consent  of  the  Lord 
Chancellor,  order  that  the  several  fees,  or  sums  in  the  name  of  fees,  specified  in  the  Schedule 
hereunder  written,  E^all  be  taken  on  the  proceedings  therein  mentioned,  and  that  the  fees  so 
aathorised  to  be  taken  shall  be  received  by  the  registrars  for  the  use  of  themselves. 

(Signed)        Herbert  Eustace  Maxwell. 
15th  September,  1888.  Sidney  Herbert. 

I  approve  of  the  annexed  Schedule  of  Fees. 
I  (Signed)        Halsburt,  C. 


SCHEDULE. 
Thb  Law  of  Distbbsb  Amendment  Act,  1888,  and  the  Bulks  made  thereunder. 

Fees  to  be  taken  in  the  following  matters : —  £  e.  d. 

For  every  application  for  a  general  certificate 0    5  0 

For  every  aj^cation  for  a  special  certificate 0    2  6 

For  approving  of  security  by  bond 0  10  6 

For  receiving  deposit  in  lieu  of  bond 0    4  0 

For  taxation,  where  required,  if  the  rent  exceeds  20Z.                 .        .  0  10  0 
For  taxation,  where  required,  if  the  rent  does  not  exceed  20Z.     .        .050 
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PROBATE  REGISTRIES. 

AMENDED  RULES,  ORDERS,  AND  INSTRUCTIONS. 

By  virtue  and  in  pursuance  of  the  provisions  of  the  statutes  20  &  21  Vict.  c.  77  and  38  & 
89  Vict.  c.  77, 1,  the  Right  Honourable  Sir  James  Hannen,  Knight,  President  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice,  with  the  concurrence  of  the 
Right  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  ChanceUor  of  Great 
Britain,  and  of  the  Right  Honoiu*able  John  Duke,  Baron  Coleridge,  Lord  Chief  Justice  of 
England,  do  make  and  issue  the  following  amended  rules  and  orders  for  the  registrars  of  the 
Principal  Probate  Registry  and  for  the  district  probate  registrars,  in  respect  of  non-contentious 
business,  to  take  effect  on  and  after  the  19th  day  of  April,  1887. 

(Signed)        James  Hamnbn. 
Dated  the  29th  day  of  March,  1887. 

Approved. 

(Signed)        Halsbury,  C. 

COLEBIDOE,  C.J. 


AMENDED  RULES,  ORDERS,  AND  INSTRUCTIONS  FOR  THE  REGIS- 
TRARS OF  THE  PRINCIPAL  PROBATE  REGISTRY  AND  FOR 
THE  DISTRICT  PROBATE  REGISTRARS  IN  NON.CONTENTIOTJS 
BUSINESS. 

Rule  15  of  the  Rules,  Orders,  and  Instructions  for  the  registrars  of  the  Principal  Probate 
Registry  in  non-contentious  business,  dated  the  30th  of  July,  1862,  and  rule  18  of  the  Rules, 
Orders,  and  Instructions  for  the  district  probate  registrars  in  such  business,  dated  the  27th  of 
January,  1863,  are  respectively  repealed,  save  so  far  as  concerns  anything  done  or  proceeding 
taken  in  accordance  with  them,  and  in  place  of  the  said  rules  it  is  ordered  that  the  following 
rules  shall  take  effect : — 

Rules  15  and  18.  In  a  grant  of  probate  of  the  will  of  a  married  woman,  or  of  the  will  of 
a  widow  made  during  coverture,  or  letters  of  administration  with  such  wills  annexed,  it  shall 
not  be  necessary  to  recite  in  the  grant  or  in  the  oath  to  lead  the  same  the  separate  personal 
estate  of  the  testatrix  or  the  power  or  authority  under  which  the  will  has  been  or  purports  to 
have  been  made.  The  probate  or  letters  of  administration  with  will  annexed  in  such  oases 
shall  take  the  form  of  ordinary  grants  of  probate  or  letters  of  administration  with  will  annexed 
without  any  exception  or  limitation,  and  issue  to  an  executor  or  other  person  authorised  in 
usual  course  of  representation  to  take  the  same;  a  surviving  husband,  however,  being 
entitled  to  the  same  in  preference  to  the  next-of-kin  of  the  testatrix  in  case  of  a  partial 
intestacy.  The  forms  of  instruments  annexed  to  the  before -mentioned  Rules,  Orders,  and 
Instructions  for  the  registrars  of  the  Principal  Probate  Registry,  numbered  12,  13,  and  14, 
and  in  the  Rules,  Orders,  and  Instructions  for  the  district  probate  registrars,  numbered  13, 
14,  and  15,  and  thereby  directed  to  be  adopted  as  nearly  as  the  circumstances  of  the  case  will 
allow  in  respect  of  the  wills  of  married  women,  shall  cease  to  be  adopted  in  respect  of  such 
wills,  except  so  far  as  the  same  may  be  appHcable  to  oaths  sworn  before  these  rules  and  orders 
take  efifect,  and  also  except  so  far  as  the  same  may  be  applicable  to  any  second  or  subsequent 
grants  required  to  complete  the  representation  in  cases  where  limited  or  special  grants  have 
already  issued* 
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CASES  ARGUED  AND   DETERMINED 

IN 
OP 

THE    HIGH    COURT    OF    JUSTICE 

AND   ON  APPEAL  THEREFROM 

IN  THB 

COURT    OF   APPEAL    AND    HOUSE    OF    LOBDS. 

MICHAELMAS  1887  to  MICHAELMAS  1888. 
51  Victoria. 


[IN  THE  COURT  OF  APPEAL.] 
1887.  1  -  ^ 

Nov.  7.  f  ^^  ^^  JOHNSON.* 

ScHfiUor  —  Attachment  —  Contempt  of 
Court— IrUer/erence  with  the  Administra- 
tion of  Justice. 

^fier  an  application  had  been  disposed 
of  by  the  Judge  in  chambers ,  the  appellant , 
0  toUcitor,  when  he  had  left  the  Judge's 
(^mbersy  used  insulting  langrmge  towards 
the  idieitor  on  the  oUher  su^s,  and  almost 
«/  not  actually/  assaulted  him : — Held,  that 
t^  appellant  had  been  guiUy  of  a  contempt 
of  the  Court  J  inasmuch  as  tJie  insults  were 
0  gross  interference  with  the  administration 
of  justice,  and  that  the  Judge  sitting  in 
Court  had  power  to  commit  him  to  prison 
for  such  contempt. 

Appeal  from  an  order  of  Kekewich,  J., 
sitting  as  vacation  Judge,  for  the  com- 
mittal of  the  appellant  for  contempt  of 
Court 

It  appeared  from  the  affidavits  that 
*  solicitor  of  the  name  of  Robinson  was 
acting  as  solicitor  for  the  plaintiff  in  an 
action  of /o7ie«  v.  Long  and  others  in  the 
Umbeth  County  Court,  whilst  the  appel- 
ant was  acting  as  solicitor  for  Harris,  one 
<«  the  defendants  in  the  action. 

*  Coram  Jjotd  Esher,  M,B.,  Bowen,  L.J.,  and 
"J.  LJ. 

Vol.  67.-Q.B. 


An  application  was  made  to  the  Judge 
in  chambers  on  the  16th  of  August  to  stay 
proceedings,  under  an  order  made  by  the 
County  Court  Judge  in  the  action,  pending 
an  appeal  to  the  High  Court.  The  appel- 
lant and  Robinson  appeared  before  the 
Judge  in  chambers,  and  after  the  two 
solicitors  had  left  the  Judge's  room,  and 
were  in  the  hall  outside  the  Judge's 
chambers,  the  appellant  began  to  abuse 
Robinson,  and  continued  to  do  so  until 
they  arrived  at  the  Temple  Bar  entrance 
of  the  building,  when  he  called  Robinson 
a  b liar  and  a  d perjured  scoun- 
drel, and  shook  his  £st  in  his  face,  but 
without  actually  striking  him.  It  also 
appeared  that  whilst  in  the  Judge's 
chambers  the  appellant,  snatching  the 
order  from  Robinson,  refused  to  let  him 
see  it,  and  for  this  conduct  he  was  rebuked 
by  the  Judge. 

On  the  17th  of  August  the  Judge  gave 
Robinson  leave  to  serve  notice  of  motion  on 
the  appellant  to  commit  him  for  contempt. 
This  notice  was  not  served  personally  on 
the  appellant,  and  on  the  motion  coming 
on  for  hearing  before  the  Judge  in  Court 
on  the  24th  of  August,  as  the  appellant  did 
not  appear,  it  was  ordered  to  stand  over 
until  the  31st  of  August,  and  copies  of  the 
notice  to  be  served  by  registered  letter. 
This  having  been  done,  and  copies  of  the 
affidavits  having  also  been  sent  by  regis- 
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if*  re  Joh/uoh,  A^p. 
tered  letter,  the  adjourned  motion  came  on 
for  hearing;   but  the  appellant  did  not 
appear. 

Kekewich,  J.,  thereupon  made  an  order 
committing  the  appellant  to  prison  upon 
the  grounds  that  it  appeared  by  the  evi- 
dence that  the  appellant  did,  within  the 
precincts  of  the  Court,  tl^jreaten,  assault, 
and  intimidate  Robinson,  and  that  the 
Court  was  of  opinion,  upon  the  facts  dis- 
closed by  the  evidence,  that  the  appellant 
had  been  guilty  of  contempt  of  the  Court. 

The  appellant  appealed,  and  filed  an 
affidavit  in  which  he  denied  using  the 
alleged  language,  and  said  that  at  the  time 
he  was  suffering  from  personal  trouble, 
and  he  expressed  regret  for  his  language 
and  acts. 

Oswald  and  F,  Watt,  for  the  appellant. 
— There  has  been  no  contempt  of  Court. 
A  Judge  in  chambers,  although  discharging 
judicial  functions,  is  not,  and  cannot  assume 
the  powers  of,  a  Court  of  record,  and 
cannot,  therefore,  punish  a  man  for  con* 
tempt  by  fine  or  imprisonment — The  King 
V.  Faulkner  (1).  There  are  several  in- 
stances of  committal  for  contempt  within 
the  precincts  of  the  Court ;  but  none  where 
a  person  has  been  guilty  of  contempt  in 
chambers.  The  powers  of  a  Judge  in 
chambers  have  not  been  enlarged  by  the 
Judicature  Acts,  1873,  s.  39— Baker  v. 
Oakes  (2). 

[Lord  Esheb,  M.R.,  referred  to  The 
King  v.  Almon  (3).] 

Acts  and  conduct  taking  place  at 
chambers  do  not  constitute  contempt  of 
Court.  What  occurred  amounted  to  mere 
personal  abuse ;  it  was  not  an  insult  to  the 
Judge,  and  did  not  interfere  with  the  ad- 
ministration of  justice.  The  Court  will 
not  interfere  in  a  dispute  between  two 
solicitors— ^a;  parte  Wilton  (4)  and  The 
RepuMic  of  Costa  Rica  v.  Erlanger  (5). 
The  contempt,  if  any,  was  not  committed 
within  the  precincts  of  the  Court. 

2  Hawk.  PL  (8th  ed.  p.  221)  was  also 
referred  to. 

(1)  2  Cr.  M.  &  R.  525,  at  p.  633. 

(2)  46  Law  J.  Hep.  Q.B.  246 ;  Law  Rep. 
2  Q.B.  D.  171. 

(3)  Opinions  and  judgmenta  of  Wilmot,  C.J., 
at  p.  265. 

(4)  1  Dowl.  P.O.  N.S.  805. 

(6)  46  Law  J.  Rep.  Chanc.  376. 


Johnston  Watson,  for  the  respondent, 
was  not  called  upon. 

Lord  Esher,  M.R. — I  will  take  no 
notice  of  what  occurred  before  the  Judge 
in  chambers;  but  directly  the  solicitors 
left  the  room  the  appellant  began  his  in- 
famous and  disgraceful  conduct  (it  is  im- 
material whether  close  to  the  Judge's  door 
or  within  a  particular  building)  and  con- 
tinued it  down  the  stairs  to  the  door  of  the 
building.  Thedisgraoeful  conduct  consisted 
in  the  use  of  the  vilest  language  to  the 
other  solicitor  in  connection  with  the  pro- 
ceedings before  the  Judge,  who  had  given 
a  decision  against  h im .  ,  Undoubtedly  that 
language  was  intended  to  be  an  insult  to 
the  administration  of  justice  and  to  bring 
it  into  contempt.  There  can  be  no  doubt 
it  was  an  insult  to  the  administration  of 
justice.  The  matter  was  then  brought 
before  the  learned  Judge,  who  ultimately 
made  an  order  for  his  committal ;  but  the 
appellant,  instead  of  apologising  to  the 
Judge,  has  appealed  against  the  order.  It 
was  argued  on  his  behalf  that  no  contempt 
has  been  committed  in  the  Court.  But  it 
does  not  follow  that  because  there  was  no 
contempt  in  the  Court  there  was  none  of 
the  Coui't.  It  was  also  said  that  a  Judge 
sitting  in  chambers  is  not  sitting  in  Court, 
and  that  what  took  place  would  not  be 
a  contempt  of  Court.  But  all  that  is 
necessary  is  that  it  should  be  a  con- 
temptuous interference  with  judicial  pro- 
ceedings, the  Judge  acting  in  his  judicial 
capacity  as  a  Judge  of  the  High  Court. 
That  has  been  laid  down  in  terms  in  a 
valuable  judgment  which  was  prepared 
but  not  delivered  by  Chief  Justice  Wilmot 
in  The  King  v.  Almon  (3),  whei'e  it  is 
said  that  '^  The  question  resolves  itself  at 
last  into  this  single  point,  whether  a  Judge 
making  an  order  at  his  house  or  chambers 
is  not  acting  in  his  judicial  capacity  as 
a  Judge  of  this  Court,  and  both  his  person 
and  character  under  the  same  protection 
as  if  he  was  sitting  by  himself  in  Court. 
It  is  conceded  that  an  act  of  violence  upon 
his  person  when  he  was  making  such  an 
order  would  be  a  contempt  punishable  by 
attachment.  Upon  what  principle  ?  for 
striking  a  Judge  in  walking  along  the 
streets  would  not  be  a  contempt  of  the 
Court.    The  reason,  therefore,  must  be 
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In  re  Johnson  ^  App, 
that  he  is  in  the  exercise  of  his  office  and 
duchargiDg  the  function  of  a  Judge  of  this 
Court ;  aud  if  his  person  is  under  this  pro- 
tection,  why  should  not  his  character  be 
under  the  same  protection  ?  It  is  not  for 
the  sake  of  the  individual,  but  for  the  sake 
of  the  public,  that  his  person  is  under  such 
pi-otection.  .  ."  There  it  is  said  to  be 
necessary  only  to  speak  of  the  person  and 
character  of  a  Judge,  provided  there  were 
proceedings  before  a  Judge,  and  whether 
he  be  sitting  in  chambers  or  making  an 
order  in  his  own  house,  if  he  is  acting 
judicially  in  his  office  as  a  Judge  of  the 
High  Court.  Any  one  who  interferes  in 
judicial  proceedings  by  bringing  them  into 
contempt,  or  interferes  with  the  Judge,  is 
guilty  of  a  contempt,  not  of  the  Judge, 
but  of  the  Coiu-t  of  which  that  Judge  is 
a  member.  The  doctrine  laid  down  in 
The  King  v.  Almon  (3)  has  been  approved 
by  Lord  Ljndhurst  in  Ex  parte  Van 
Sandau  (6).  It  applies  to  what  has  been 
done  by  a  Judge,  whether  sitting  in 
chambers  or  elsewhere,  if  he  is  acting  in 
his  judicial  capacity  as  a  Judge.  More- 
over, it  is  not  confined  to  a  Judge,  but  is 
also  applicable  to  a  Master  of  the  Court ; 
and  a  person  would  be  guilty  of  a  contempt, 
not  of  the  Master,  but  of  the  Court  of 
which  he  is  an  officer.  This  has  been 
recognised  by  Mr.  Justice  Coleridge  in 
£x  parte  WiUon  (4).  The  jurisdiction  was 
there  recognised ;  but  if  I  had  been  sitting 
there  I  should  not  have  been  so  lenient, 
but  should  have  ordered  the  person  to  have 
been  attached.  It  may  also  be  that  there 
is  no  limit  of  space  or  time,  but  it  is  not 
necessary  to  decide  that  question  in  this 
case.  We  pass  by  the  question  as  to  the 
particular  part  of  the  building  in  which 
the  insult  took  place ;  but  it  was  the  im- 
mediate consequence  of  proceedings  before 
the  Judge,  and  was  intended  to  throw  con- 
tumely and  insult  upon  what  the  Judge 
had  done,  and  to  interfere  with  the  ad- 
ministration of  justice.  I  give  no  decision 
as  to  whether  a  Judge  sitting  in  chambers 
is  or  is  not  a  Court :  it  does  not  signify ; 
for  here  the  Judge  was  acting  in  his 
judicial  character  for  the  Court,  and  in  the 
administration  of  justice.  The  insult  was 
a  contempt  of  the  Court  of  which  the 

(6)  I  Philli.  446. 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


Jadge  was  a  representative.  That  being 
so,  the  appellant  was  liable  to  be  summoned 
to  appear,  not  before  the  Judge  in  cham- 
bers, but  in  Court.  The  appellant  had  due 
notice  of  the  application,  but  failed  to 
appear;  the  Judge  then  had  ample  juris- 
diction and  power  to  make  the  order  of 
committal,  and  exercised  his  judicial  dis- 
cretion rightly.  The  appeal  must  be 
dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
The  principle  to  be  applied  is  that  the  law 
has  armed  Courts  of  record  with  the  power 
of  preventing,  and  has  imposed  upon  them 
the  duty  of  punishing  brevi  manu,  attempts 
to  interfere  with  the  administration  of  jus- 
tice. It  is  on  that  ground  that  insults  to 
Judges  and  witnesses  and  jurors  are  not 
allowed ;  and  that  those  persons  who  have 
duties  to  discharge  in  judicial  proceedings 
in  Courts  of  justice  are  protected  by  the 
law  and  sheltered  from  all  danger  both  in 
coming  to  and  returning  from  Courts  of 
justice  whilst  discharging  those  duties. 
Has  that  principle  been  broken  by  the 
appellant  in  this  easel  At  the  entrance  to 
the  building  he  insulted  and  threatened, 
if  he  did  not  actually  assault,  the  other 
solicitor.  Is  not  that  a  gross  interference 
with  the  administration  of  justice?  The 
question  has  been  discussed  whether  the 
offence  was  committed  in  the  face  of  the 
Court  or  not ;  but  that  is  immaterial  pro- 
vided that  it  was  an  interference  with 
the  administration  of  justice.  It  is  not 
necessary  to  consider  whether  a  Judge  in 
chambers  has  power  to  commit  for  con- 
tempt, because  this  offender  was  committed 
by  the  Judge,  not  in  chambers,  but  in 
Court,  in  respect  of  contempt  which 
occurred  in  connection  with  proceedings 
at  chambers.  The  true  basis  of  our  inter- 
ference is  that  which  has  been  pointed  out 
by  the  Master  of  the  Bolls,  and  was  dis- 
cussed by  Chief  Justice  Wilmot  more  than 
a  hundred  years  ago,  and  which  has  re- 
ceived additional  authority  by  the  decision 
in  Ex  parte  Van  Sandau  (6).  It  is  im- 
portant to  remember  that  the  protection 
thus  afforded  to  persons  attending  the 
Judge  in  chambers  equally  applies  to  per- 
sons attending  the  other  officers  of  the 
Court ;  for  Ex  parte  WUton  (4)  shews  that 
the  Court  will  equally  protect  witnesses 
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who,  in  the  discharj^e  of  their  duties,  attend 
before  the  other  officers  of  the  Coart,  such 
as  the  Masters.  The  punishment  inflicted 
by  the  learned  Judge  was  quite  right,  and 
the  appeal  most  be  dismissed. 

Fry,  L.  J. — I  am  entirely  of  the  same 
opinion. 

AppecU  dismissed. 

Solicitors— John  Grove,  for  appellant ;  Charles 
BobinsoD  &  Co.,  for  respondent. 


1887.     "I  DEUTSCHE    SPRINGSTEFF   GESELL- 
NOV.   3.  J  8CHAPT  V,   BRISCOE. 

Practice  —  Arbitration  —  Agreement  to 
refer  Future  Differences  to  named  Arbi- 
trators — Revocation  of  Submission  of  Par- 
ticular Difference — Issue  of  Writ — Stai/  of 
Proceedings  —  Common  Law  Procedure 
Act,  1854,  *.  11. 

Bj/  an  agreement  between  the  plaintiffs 
and  the  defendant  it  toas  provided  that  all 
future  matters  in  difference  should  be  rc- 
ferred  to  two  nam>ed  arbitrators,  pursuant 
to  the  provisions  of  the  Common  Law  Pro- 
cedure Acty  1854.  There  was  no  provision 
that  the  agreement  should  be  made  a  rule 
of  Court,  A  difference  arose  within  the 
meaning  of  the  agreement,  whereupon  the 
plaintiffs  revoked  their  submission  and 
issued  a  writ  in  an  action.  The  defen- 
dant applied  to  stay  proceedings  : — Held, 
that  the  defendant  was  not  entitled  to  a 
stay,  inasmuch  as  when  the  action  was 
brought  there  was  no  agreement  to  refer 
capahU  of  being  performed  within  the 
meaning  of  section  II  of  the  Common  Law 
Procedure  Act,  1854. 

Randell  v,  Thompson  (45  Law  J.  Rep. 
Q.B.  713;  Law  Kep.  1  Q.B.  D.  748) 
follou^. 

Appeal  by  the  defendant  from  the  deci- 
cision  of  Pollock,  B.,  setting  aside  an  order 
of  the  Master  staying  the  proceedings  in 
the  action  on  the  ground  that  the  parties 
had  agreed  to  refer  all  matters  in  dispute 
to  arbitration. 

By  an  agreement  between  the  plaintiffs 
and  the  defendant  it  was  provided  {inter 


aZia)  that  if  any  dispute  shouldarise  between 
the  parties  thereto  touching  the  agreement, 
the  matter  in  difference  should  be  referred 
to  two  named  arbitratoi-s,  parsuant  to  the 
provisions  in  that  behalf  of  the  Common 
Law  Procedure  Act,  1854.  There  was  no 
provision  that  the '  agreement  should  be 
made  a  rule  of  Court. 

A  dispute  arose  within  the  meaning  of 
the  provision  for  reference,  whereupon  the 
plaintiffs  revoked  their  submission  to  arbi- 
tration, and  issued  a  writ  in  an  action, 
whereupon  the  orders  in  question  were 
made. 

Ashton,  for  the  defendant. — The  plain- 
tiffs are  not  entitled  to  bring  this  action. 
Their  revocation  is  good  as  to  the  submis- 
sion of  the  particular  dispute  in  question, 
but  that  cannot  get  rid  of  the  general 
agreement  to  refer,  for  a  general  agree- 
ment to  refer  future  differences  cannot  be 
revoked  by  one  of  the  parties — Piercey  v. 
Young  (1).     The  effect  of  such  a  general 
agreement,    where    the    arbitrators    are 
named,  is  that  there  is  a  general  agree- 
ment to  refer  all  future  differences,  and  as 
soon  as  a  difference  arises  that  agreement 
becomes  a  submission  of  the  particular 
difference  to  the  persons  named,  and  no  fur- 
ther submission  is  necessary — see  Parkes 
V.  Smith  (2),  per  Lord  Campbell,  C.J.    The 
case  of  Fraser  v.  Ehrensperger  (3)  is  relied 
on  for  the  plaintiffs;  but  there   it  was 
decided  that  there  was  a  revocation  of  the 
submission  of  the  particular  dispute,  but 
not  that  the  general  agreement  to  refer 
was  revoked.      This  is  not    the   less  a 
general   agreement  to  refer  because  the 
arbitrators    are    named — see    Randell  v. 
Tliompson   (4)  per  Blackburn,  J.      The 
case  of  MUU  v.  Bayley  (5)  is  distinguish- 
able, for  the  plaintiff  sued  on  an  award 
by  an  arbitrator  whose  authority  had  been 
revoked. 

Bremner,  for  the  plaintiff. — It  was  open 
to  the  parties  to  have  inserted  in  the  agree- 

(1)  Law  Rep.  14  Ch.  D.  400. 

(2)  15  Q.B.  Rep.  at  p.  309;  19  Law  J.  Rep. 
Q.B.  405. 

(3)  53   Law    J.    Rep.   Q.B.  73;    Law  Rep. 
12  Q.B.  D.  310. 

(4)  45   Law  J.   Rep.   Q.B.   713;    Law  Rep. 
1  Q.B.  U.  at  p.  753. 

(5)  2  Hurl.  &  C.  36 ;  32  Law  J.  Rep.  Exoh. 
179. 
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Devtuhd  SpHiiQtieff  GcselUchaft  v.  Briscoe, 
mentaterm  that  the  agreement  should  be 
made  a  rul^  of  Conrt,  in  which  case  there 
could  have  been  no  revocation.  But  there 
is  DO  such  term.  No  doubt  a  general 
agreement  to  refer  cannot  be  revoked,  for 
the  reason  that  there  is  no  one  whose 
authority  can  be  revoked ;  but  an  agree- 
ment is  not  general  when  the  arbitrators 
are  named.  Where  arbitrators  are  named 
either  party  can  revoke  their  authority 
before  award — In  re  Rouse  and  Meier  (6), 
p^  WiUes,  J.  In  Piercey  v.  Young  (1) 
and  Fnuer  v.  Ehrensperger  (3)  there  were 
no  names.  The  case  of  Eanddl  v.  Thomp- 
son (4)  applies,  for  there  it  was  held  that 
in  order  to  bring  a  case  within  section  1 1 
of  the  Common  Law  Procedure  Act,  1854, 
there  must  be  an  existing  reference  capable 
of  being  carried  into  effect,  and  that  when 
the  submission  has  been  revoked  there  is 
DO  such  existing  reference.  Here  the 
plaintiff  have  revoked,  and  therefore  the 
section  does  not  apply. 

Ashtout  ui  reply. — The  general  agree- 
ment to  refer  remains  a  subsisting  agree- 
ment to  refer  the  dispute. 

Stephen,  J. — The  point  in  this  case  is 
really  not  veiy   difficult.      The  case  of 
Randell  v.   Thompson  (4)    furnishes  the 
principle  upon  which  we  ought  to  decide. 
Several  Judges   in  the  Court  of  Appeal 
decided  that  in  order  that  section  11  of 
the  Common  Law  Procedure  Act,  1854, 
may  apply,  there  must  be  a  subsisting 
agreement  to  refer  capable  of  being  per- 
formed.   Now  in  the  present  case  there 
certainly  is  an  agreement  to  refer,  which, 
in  one  respect — namely,  as  regards  the 
matter  to  be    referred — is    general,  bub 
vhich  as  regards  the  particular   persons 
^ho  are  to  act  as  arbitrators  is  particular. 
^  dispute  arose  within  the  agreement, 
^hereupon,  without  more,   there  was  a 
submission  of  the  particular  matter  in  dis- 
pute to  these  two  persons,  and  behind  it  a 
subsisting  agreement  to  refer  to  them  all 
disputes  of  which   any,  one  whenever  it 
^liight  arise  would  become,  as  in  this  case, 
*  particular  submission  of  a  particular 
dispute  to  these  particular  gentlemen.     It 
^  admitted  that  such  a  submission  can  be 
revoked,  and  that  that  has  been  done  here. 

(•J)  40  Law  J.   Rep.    C.P.   146;    Law  Rep. 
^  C.P.  212. 


But  it  is  contended  that  the  defendant 
may  fall  back  upon  the  general  agreement 
which  is  still  subsisting,  and  may  stay  the 
action,  although  the  plaintiffs  may  revoke 
the  submission.  It  seems  to  me  that  what 
has  happened  is  this.  There  is  a  general 
subsisting  agreement  according  to  which 
all  matters  in  difference  are  to  be  referred 
to  c?rtain  gentlemen,  and  by  which  every 
particular  matter  in  difference  as  soon  as  it 
arises  becomes  a  submission,  but  a  revocable 
submission.  Therefore  this  is  a  case  in  which 
with  respect  to  this  dispute  there  is  no 
subsisting  agreement  to  refer  capable  of 
being  performed.  It  may  be  that  there 
will  be  other  disputes  to  be  referred,  but 
as  regards  this  particular  dispute  there  is 
no  agreement  to  refer  which  is  capable  of 
being  performed.  Therefore  the  inference 
is  that  this  case  does  not  come  within  sec- 
tion 11  of  the  Common  Law  Procedure 
Act,  1854.  For  these  reasons  I  am  of 
opinion  that  the  appeal  must  be  dis- 
missed. 

Charles,  J. — I  am  of  the  same  opinion. 
In  one  sense — namely,  in  respect  of  the 
subject-matter — ^this  b  a  general  agreement 
to  refer.  But  in  another  sense  it  is  not 
a  general  agreement  to  refer,  because  the 
reference  is  to  be  to  two  particular  persons. 
A  matter  in  dispute  arose,  whereupon,  if 
nothing  else  happened,  these  two  persons 
became  the  arbitrators  to  adjudicate  upon 
that  dispute.  But  something  else  did 
happen — namely,  that  the  submission  was 
revoked.  That  being  so,  it  seems  to  me 
that  at  the  time  when  the  action  was 
brought  with  respect  to  the  particular  dis- 
pute there  was  no  agreement  to  refer 
capable  of  being  performed.  In  such  cir- 
cumstances I  understand  the  Master  of 
the  Bolls  in  Randell  v.  Thompson  (4)  to 
say  that  section  11  of  the  Common  Law 
Procedure  Act,  1854,  does  not  apply,  and 
therefore  the  defendant  is  not  entitled  to 
a  stay  of  the  action.  I  am  therefore  of 
opinion  that  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors— Ashurst,  Morris,  Crispo  &  Co.,  for 
plaintiffs ;  F.  Venn  &  Co.,  for  defendant. 
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JOHNSTONE  V.   MARKS.* 


Infant — Action  for  goods  sold  and  de- 
livered— Necessaries — Evidence. 

In  an  action  against  an  infant  for  the 
price  of  goods  supplied  to  him  on  credit^ 
evidence  that  at  the  time  when  the  goods 
were  supplied  lie  was  already  sufficiently 
sup2)lied  toith  goods  of  tJie  kind  in  question 
is  relevant  to  the  issue  whether  the  goods 
when  supjylied  were  in  fact  necessaries, 

Barnes  v.  Toye  (53  Law  J.  Rep.  Q.B. 
567;  Law  Rep.  13  Q.B.  D.  410)  >/- 
lowed. 

Appeal  of  the  defendant  from  a  decision 
of  the  Judge  of  the  County  Court  of  West- 
minster. 

The  plaintiff,  a  tailor,  sued  the  defen- 
dant for  the  price  of  clothes  supplied. 
The  defendant  pleaded  infancy,  whereupon 
the  plaintiff  replied  that  the  clothes  were 
necessaries.  The  defendant  then  offered 
evidence  that  he  was  sufficiently  supplied 
with  clothes  at  the  time  when  he  was 
supplied  by  the  plaintiff  with  the  clothes 
in  question.  The  Judge  held  that  on  the 
authority  of  Ryder  v.  Womhwell  (1)  the 
evidence  was  inadmissible,  and  gave  judg- 
ment for  the  plaintiff  for  the  price  of  such 
of  the  clothes  as  he  held  to  have  been 
necessaries. 

IleatJier,  for  the  defendant. — The  de- 
fendant is  entitled  to  a  new  trial  on  the 
ground  that  the  evidence  rejected  was  ad- 
missible. In  an  action  for  the  price  of 
goods  sold  and  delivered  to  an  infant,  the 
issue  is  whether  at  the  time  when  the 
goods  were  supplied  they  were  necessaries, 
and  on  that  issue  evidence  that  the  infant 
was  sufficiently  supplied  at  that  time  is 
relevant.  The  authorities  support  that — 
see  Foster  v.  Redgrave  (2),  where  such  evi- 
dence was  held  admissible — a  case  which 
was  not  cited  in  Ryder  v.  Womb  well  (1). 
The  decision  in  the  former  case  was 
adopted  in   Barnes  v.    Toye   (3).      That 

♦  Qyram  Lord  Esher,  M.R.,  Lindley,  L.  J.,  and 
Lopea,  L.J.,  sitting  as  a  divisional  Court  of  the 
Queen\s  Bench  Division. 

(1)  38  Law  J.  Rep.  Exch.  8;  Law  Rep. 
4  Exch.  33. 

(2)  Law  Rep.  5  Exch.  35  n. 

(3)  63  Law  J.  Rep.  Q.B.  667;  Law  Rep. 
13  Q.B.  D.  410. 


ruling  is  also  supported  by  the  earlier 
decisions  in  Bainbridge  v.  Pickering  (4) 
and  Brayshaw  v.  Eaton  (5). 

Rawlinson,  for  the  plaintiff — The  Judge 
was  right  in  rejecting  the  evidence.  There 
was  no  suggestion  that  at  the  time  of  the 
purchase  the  plaintiff  did  or  could  know 
that  the  defendant  was  sufficiently  sup- 
plied with  clothes  of  the  kind  in  question. 
In  Burghart  v.  Hall  (6)  it  was  held  that 
the  Judge  had  misdirected  the  jury  in 
telling  them  that  if  the  infant  had  a  suffi- 
cient income  to  supply  him  with  necessaries 
suitable  to  his  condition  for  ready  money, 
he  could  not  contract  for  necessaries.  The 
evidence  offered  here  is  equally  irrele- 
vant. Ryder  v.  Womhwell  (1)  is  of  equal 
authority  with  Foster  v.  Redgrave  (2)  and 
Barnes  v.  Toye  (3). 

Lord  Esher,  M.R. — In  this  case  I  am 
of  opinion  that  the  evidence  was  im- 
properly rejected.  It  was  for  the  plain- 
tiff to  prove,  not  that  the  goods  supplied 
belonged  to  the  class  of  necessaries  as  dis- 
tinguished from  luxuries,  but  that  the 
goods  when  supplied  were  necessaries  to 
the  infant.  It  is  obvious  that  the  fact 
that  the  infant  was  sufficiently  supplied  at 
the  time  of  the  additional  supply  was 
material  to  that  issue.  In  Ryder  v. 
Womhwell  (1)  the  Court  of  Exchequer 
Chamber  held  that  the  goods  supplied 
could  not  possibly  be  necessaries,  and  there- 
fore there  was  no  occasion  to  decide 
whether  this  evidence  was  relevant.  I 
entirely  agree  with  the  case  of  Barnes  v. 
Toye  (3),  where  it  was  held  that  the  evi- 
dence was  relevant. 

Ltndley,  L.J. — I  am  of  the  same 
opinion.  The  decision  in  Ryder  v.  Womh- 
well (1)  is  contrary  to  the  current  of 
authority.  If  an  infant  can  be  made 
liable  for  goods  which  may  be  necessaries, 
without  proof  that  they  are  neoessarieSj 
there  is  an  end  to  the  protection  which  the 
law  gives  him.  I  am  of  opinion  that  the 
law  is  correctly  stated  in  Barnes  v.  Toyi 
(3). 

LoPES,  L.J. — I  was  one  of  the  Judgef 

(4)  2  W.  Black.  1325. 

(5)  5Bing.  N.C.  231. 
(6}  4  Mce.  &  W.  727. 
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Jehdene  y.  MurJks, 

who  gave  the  decision  in  Barnes  v.  Toye 
(l)y  and  I  am  of  the  same  opinion  now. 

[The  Court  added  that  should  the  ques- 
tion be  raised  before  them  when  sitting  in 
the  Court  of  Appeal  they  would  give  the 
same  decision.] 

Appeal  allowed, 

Solicitors-Watkins,  Baker,   Baylis  &   Baker, 
for  plaintiff ;  Steadmaa  &  Van  Praagh,  for 

defendaat. 


11.  J 


1887. 

Julj26.      ^        YARMOUTH  V.   PRANCE.* 

August 

Master  and  Servant — Negligence — Defect 
in  Condition  of  "  Plant  "— "  Volenti  non 
lit  injuria  '*— Employers'  Liability  A  ct, 
1880  (43  iH:  44  Vict.  c.  42),  w.  1  and  2. 

A  wharfinger's  carman  Iiad,  some  time 
subsequently  to  his  entering  tJie  employ- 
m^t  a  particular  horse  assigned  to  him 
to  drive  in  a  trolly.  The  horse  was  vicious^ 
and  ilie  carman  made  constant  complaints 
to  the  stable  foreman  of  tJie  risk  run  in 
driving  it.  T/ie  stable  foreman  told  him 
^  go  on  driving  tlie  horse,  and  that  Uie 
master  would  hold  him  harmless.  TJiere 
ttw  no  evidence  that  the  master  ever  knew 
that  the  horse  was  vicious.  Ultimately 
tchilst  the  carman  was  driving  the  horse  in 
the  troUy  it  kicked  and  broke  his  Ug.  In 
an  action  which  the  carman  brought  against 
his  master  under  the  Employers'  Liability 
Act,  the  Judge  of  the  City  of  London 
Court  found  (inter  alia)  that  he  could  not 
recover,  siiice,  knowing  the  risk  and  yet 
voluntarily  continuing  to  incur  it,  the 
maxim  "  Volenti  non  fit  injuria  '*  applied 
find  was  a  defence: — Held  (Lord  Esher, 
M.R.,  and  Lindley,  L.J.,  dissentiente 
Lopes,  L.J.,  sitting  as  a  Divisional  Court 
^f  the  Queen's  Bench  Division),  that  whe- 
^^^r  the  case  came  within  the  maooim  or 
^t  was  a  question  of  fact ;  that  a  new 
^rial  should  be  had,  to  ascertain  whether 
^  plaintiff  appreciated  the  risk  and 
*f n^cr,  and  whether,  knowing  and  ajypre- 
^uiting  both  the  risk .  and  the  danger,  he 

*  Coram  Lord  Esher,  M.R.,  Lindley,  L.  J.,  and 
JfPes,  L J.,  Bitting  as  a  divisional  Court  of  the 
wen  8  Bench  Division. 


voluntarily  encountered  them ;  wliether  he  ' 
was  willing  to  run  the  risk,  or,  being  un- 
willing, was  persuaded  to  do  so  from  the 
fear  of  losing  his  employment. 

Thomas  v.  Quartermaine  (56  Law  J. 
Rep.  Q.B.  349;  Law  Rep.  18  Q.B.  D. 
685)  distinguished. 

This  was  an  appeal  from  a  decision  of 
the  J  udge  of  the  City  of  London  Court. 
The  notice  of  motion  set  out  that  the 
grounds  of  appeal  were,  that  his  Honour 
the  Judge  was  wrong  in  holding  that  the 
plaintiff  was  not  a  workman  within  the 
meaning  of  the  Employers'  Liability  Act, 
1880,  and  also  in  holding  that  the  plaintiff 
could  not  recover  because  he  was  aware, 
previous  to  the  accident,  of  the  defect  and 
negligence  alleged,  although  he  had  pointed 
out  such  defect  and  such  negligence  to  the 
employer,  who  had  failed  to  remedy  the 
same. 

The  facts  were  shortly  as  follows  ;  The 
defendant  was  a  wharfinger  in  the  City, 
and  possessed  for  the  purposes  of  his  busi- 
ness many  horses  and  carts.  The  plaintiff* 
was  employed  by  him  as  carman.  The 
plaintiff's  duties  were  to  load  and  unload 
a  trolly,  to  drive  it  from  place  to  place, 
and  deliver  or  take  up  goods.  A  par- 
ticular horse  was  assigned  to  him  to  drive 
in  the  trolly. 

Some  time  after  the  plaintiff  entered 
the  defendant's  service,  a  new  horse  was 
bought,  and  he  was  told  to  drive  it  in 
future.  The  horse  turned  out  to  be  ex- 
tremely vicious,  and  the  plaintiff  made 
constant  complaints  to  the  stable  foreman 
to  the  effect  that  it  was  not  a  safe  one  to 
drive.  In  i*eply  to  these  complaints  the 
stable  foreman  told  him  to  continue  driv- 
ing the  horse,  and  that  the  master  would 
take  the  responsibility  of  any  accident 
which  might  happen.  One  day  when  the 
plaintiff  was  driving  this  horse  and  sitting 
on  the  front  part  of  the  trolly,  which  was 
at  the  time  unloaded,  with  his  legs  hang- 
ing down,  it  kicked  and  broke  one  of  his 
legs. 

Plaintiff  then  brought  his  action  against 
the  defendant  under  the  Employers'  Lia- 
bility Act,  1880,  which  resulted  in  the 
judgment  for  the  defendant,  the  subject  of 
the  present  appeal,  upon  the  grounds  set 
out  in  the  notice  of  motion. 
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W.E.  Hunie  Williams,  for  the  plaintiff.— 
A  carman  whose  duties  are,  as  the  plain- 
tifiTs  were  in  this  case,  to  put  a  horse  to,  to 
drive  him  in  a  cart  or  trolly  from  place  to 
place,  and  to  load  up  or  unload  the  cart  or 
trolly  at  its  destination,  it  is  submitted  is 
clearly  a  workman  within  the  contempla- 
tion of  the  Act.  Again,  ticking  the  de- 
fendant's business  into  consideration,  this 
horse  was  a  portion  of  the  plant  connected 
with  or  used  in  the  business  of  the .  em- 
ployer, within  the  1st  sub-section  of  sec- 
tion 1.  This  being  so,  the  plaintiff  comes 
under  the  3rd  sub-section  of  section  1  read 
in  conjunction  with  the  3rd  sub-section  of 
section  2  of  the  Act.  Here  the  negligence 
was  on  the  part  of  Tomlin,  the  stable  fore- 
man, in  voluntarily  exposing  the  plaintiff 
to  risk  after  having  received  from  him  due 
notice  of  the  defect  or  negligence  which 
exposed  the  plaintiff  to  the  risk  and  caused 
the  injury. 

If  the  doctrine  that,  since  the  plaintiff 
knew  of  the  risk  and  yet  continued  in  the 
service,  the  maxim  Volenti  nonjit  injuria 
is  necessarily  applicable,  notice  by  a  work- 
man to  his  employer  or  some  person 
superior  to  himself  in  the  service  of  the 
employer  under  the  3rd  sub-section  of 
section  2  would  be  abortive. 

The  case  of  Thomas  v.  Quarter maine  (1) 
is  distinguishable ;  the  facts  upon  which 
that  decision  was  arrived  at  are  not  upon 
all  foui-s  with  those  presented  in  the  pre- 
sent case. 

Upon  the  question  of  the  defendant's 
common  law  liability,  apart  from  the 
Employers'  Liability  Act,  1880,  the  case 
of  Clarke  v.  Holmes  (2)  is  in  point. 

G,  Wood  Hilly  for  the  defendant. — It  is 
-submitted  that  the  plaintiff  is  not  a  person 
entitled  to  the  benefit  of  the  Employers' 
Liability  Act,  1880,  upon  the  authority  of 
Cook  V.  The  North  Metropolitan  Tramways 
Company  (3).  The  learned  Judge  of  the 
City  of  London  Court  was  clearly  bound  to 
decide  as  he  did  by  Thomas  v.  Quarter- 
maine  (1).  As  to  the  Employers'  Lia- 
bility   Act,    1880,    the    utmost    it  was 

(1)  66  Law  J.  Rep.  Q.B.  349;  Law  Rep. 
18  Q.B.  D.  686. 

(2)  7  Hurl.  &  N.  037 ;  31  Law  J.  Rep. 
Exch.  356. 

(3)  66  Law  J.  Rep.  Q.B.  309;  Law  Rep. 
18  Q.B.  D.  683. 


intended  to  enact  was  that  a  workman 
should  be  placed  upon  a  footing  with  the 
public  at  large,  to  whom  the  maxim 
Volenti  non  Jit  injuria  is,  and  has  always 
been,  applicable. 

The  plaintiff  here  is  in  precisely  the 
same  position  as  the  plaintiff  was  in 
Woodley  v.  T/ie  Metropolitan  Bail  way 
Company  (4).  There  he  continued  the 
work  with  full  knowledge  of  its  dangerous 
nature,  and  it  was  held  that  the  plaintiff 
could  not  recover  against  the  company. 

W.  E,  Flume  WiUiams,  in  reply. 

Cur,  aJv,  vult. 

Lord  Esher,  M.R.  (on  Aug.  11),  de- 
livered the  following  judgment. — In  this 
case  the  plaintiff  was  a  workman  in  the 
employ  of  the  defendant,  a  wharfinger. 
For  the  purposes  of  his  business  the  defen- 
dant was  the  owner  of  carts,  trollies,  and 
horses.  Among  th3  horses  one  was 
vicious  and  unfit  to  be  driven,  and  this 
was  the  horse  assigned  to  the  plaintiff  to 
drive.  The  plaintiff  pointed  this  circum- 
stance out  to  the  defendant's  foreman,  who 
in  reply  told  him  that  he  must  drive  the 
horse,  adding  that  if  any  harm  befell  him, 
the  master,  the  defendant,  would  hold  him 
harmless.  The  plaintiff  accordingly  did 
drive  the  horse,  sitting  on  the  front  part 
of  the  trolly  in  the  usual  place,  when  it; 
kicked  and  broke  his  leg.  He  then 
brought  his  action  in  the  City  of  London 
Court,  and  the  Judge,  the  moment  it  was 
proved  that  the  plsiiutiff  knew  that  the 
horso  was  a  vicious  one,  held,  as  usual 
since  that  decision  has  been  given,  that  he 
was  bound  by  Thomas  v.  Quartermaine 
(1).  So  soon  as  it  was  proved  before 
him  that  the  man  knew  the  horse  was 
vicious,  and  remained  in  the  employment, 
he  said  that  that  alone  disabled  him  from 
recovering ;  that  there  was  no  necessity  to 
enquire  further  into  the  case,  since  as  a 
matter  of  law  the  plaintiff  was  prevented 
from  recovering,  upon  an  application  of 
what  is  called  the  maxim  Volenti  non  fit 
injuria. 

It  is  now  to  be  seen  if  such  is  the  effect 
of  that  decision.     At  the  time  it  was  given 

1  personally  dissented    from    the    view 

(4)  46  Law  J.  Rep.   Exch.  511 ;  Law  Rep. 

2  Ex.  D.  384. 
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Buuntained  by  the  majority  of  the  Court, 
and  I  still  thmk  it  was  absolutely  wrong. 
Bat  if  I  thought  that  the  decision  of  the 
majority  of  the  Judges  in  that  case  did 
meuL  what  the  majority  of  County  Court 
Jad^  have  supposed  it  to  mean,  I  should 
of  coarse  bow  to  it  at  once  and  act  upon 
it  invariably.    The  question  now  presented 
to  usy  therefore,  is  whether  that  was  the 
real  meaning.of  the  majority  of  the  Judges 
in  ThxmiM  v.  QxwrUrmaiifit  (1),  whether 
that  jadgment  was  not  to   a   less  rigid 
effect  than  that,  and  whether  it  does  not 
leave  certain  questions  open  which  must 
he  tried.   But  the  first  question  is  whether 
or  not  the  case  before  us  is  brought  within 
the  Employers'  Liability  Act,  1880,  at  all. 
If  it  is  not,  then  according  to  the  old  law 
the  plaintiff  could  not  have  recovered.    He 
would  then  have  been  a  servant  in  the 
employment  of  the  master,  part  of  whose 
machineiy  for  carrying  on   his  business 
was  deficient.     At  all  events  it  was  a 
thing  that  was  open  so  that  a  person  could 
know  and  see  it.     This  horse  was  not 
accidentally    but   constantly    vicious,   so 
that  every  one  who  had  anything  to  do 
with  it  for  a  couple  of  hours  would  know 
it.    Under  the  old  law  it  would  have  been 
Mid,  **You  have  entered  into  this  employ- 
ment, or  have  continued  in  this  employ- 
ment, where    this    thing    is    open    and 
palpahle;  it  is  an  implied  part  of  your 
contract  of  service  that  you  run  the  risk, 
and  you    cannot    recover    against    your 
master."    As  between  master  and  servant 
that  was  the  way  in  which  the  want  of 
liability  was  always  stated.     This  maxim 
of  VolerUi  nan  fit  injuria  is  not  a  maxim 
which  was  wanted  as  between  master  and 
KTTant.    It  was  wanted  when  there  was 
IK)  such  relation  as  that  between  master 
and  servant,  if  wanted  at  all. 

Then  comes  the  question  as  to  what  is 
to  be  the  efiect  of  the  Employers*  Liability 
Act  First,  was  the  plaintiff  a  workman 
within  the  definition  1  I  have  no  doubt 
that  he  was.  Secondly,  can  a  horse  be 
considered  "plant"  within  the  meaning 
of  the  section  f  It  is  suggested  that  nothing 
CMi  be  "  plant "  that  possesses  animation. 
But  different  trades  must  be  carried  on  by 
Merent  implements,  and  it  cannot  be 
<loubted  that  horses  form  a  portion  of  the 
plant  of  the  trade  of  a  wharfinger,  whose 
Vol.  57.— Q.B. 


business  it  is  to  take  up  things  hero  and 
deliver  them  there. 

The  horse  in  question  had  a  constant 
habit  of  kicking  everything  that  came  near 
him  :  consequently  the  plant  was  defective. 

There  is  no  evidence  that  the  master 
absolutely  knew  of  his  defective  plant. 
Tomlin,  the  foreman,  did,  and  thoroughly 
realised  it,  since  he  practically  said,  no 
matter  whether  the  horse  were  vicious  or 
not,  the  plaintiff  must  drive  it,  and  the 
master  would  hold  him  harmless.  He 
could  not  bind  his  msister  by  telling  the 
plaintiff  this ;  but  it  is  conclusive  to  shew 
that  the  foreman  realised  that  the  plant 
was  defective.  If  he  had  any  duty  at  all, 
allowing  this  to  be  an  imperfect  plant, 
surely  it  was  a  breach  of  that  duty  to 
neglect  at  once  to  inform  his  master.  But 
it  is  said  that  he  may  have  had  a  duty  as 
to  that,  and  neglected  the  duty  to  every 
other  workman  but  this  one,  and  that 
this  particular  workman  came  within  the 
maxim  Volenti  non  fit  injuria,  and  that 
the  moment  he  got  him  within  the  maxim 
there  was  no  duty,  and  therefore  no  neglect 
of  duty. 

To  say  that  a  master  has  no  duty  to- 
wards a  servant  who  is  aware  of  a  defect 
in  machinery  or  plant  is  to  my  mind 
monstrous.  I  cannot  help  thinking  that 
to  allow  any  one  to  run  the  risk  the 
plaintiff  did  here  is  negligence.  But  it  is 
quite  true  that  under  certain  circum- 
stances it  may  not  be  actionable  negligence. 
Before  the  Employers'  Liability  Act  there  , 
was  as  between  an  employer  and  his 
workman  this  implied  contract,  that  if 
the  thing  was  open  and  palpable,  the 
workman,  whether  in  fact  he  actually 
knew  the  thing  himself,  had  entered  into 
the  implied  contract  to  run  the  risk. 
There  will  be  a  question  presently  whether 
that  implied  contract  is  affected  by  the 
Employers'  Liability  Act.  Before  that 
Act  the  doctrine  embodied  in  the  maxim 
was  the  law  whether  a  man  was  a  servant 
or  not.  Personally,  I  detest  any  attempt 
to  bring  the  law  into  maxims.  Maxims 
are  invariably  wrong,  that  is,  they  are  so 
general  and  large  that  they  always  include 
something  which  is  not  intended  to  be  in- 
cluded. Part  of  it,  however,  may  be  true  : 
no  one  doubts  that  if  a  master  not  re- 
quiring a  servant  to  do  a  dangerous  thing 
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unless  he  likes,  yet  offers  him  more 
wages  if  he  does  it,  and  the  man  meets 
-with  an  accident,  in  such  a  case  he  could 
not  recover.  Supposing  the  same  thing 
was  said  to  a  person  not  a  workman,  and 
not  paid  to  do  it,  but  who  was  content  to 
run  the  risk,  clearly  he  could  not  recover. 
But  does  the  maxim  Volenti  nonjit  injuria 
go  this  length,  that  the  mera  fact  of  a  man 
knowing  there  is  danger,  and  doing  the 
thing,  is  conclusive  that  he  comes  within 
it  and  has  decided  to  run  the  risk  ?  That 
depends  whether  Thomas  v.  Quariermaine 
(1)  has  so  held.  I  have  no  doubt  that 
there  is  truth  in  the  maxim,  but  if  it  is 
construed  in  all  its  generality  it  will  in- 
clude cases  which  ought  never  to  be  in- 
cluded. Allowing  all  I  have  said  about 
that  doctrine,  the  question  whether  a  man 
has  voluntarily  agreed  to  run  the  risk  I 
cannot  help  thinking  is  one  of  fact.  That, 
in  my  opinion,  would  make  the  decision  in 
Thomas  v.  Quariermaine  (1)  wrong,  for 
the  learned  Judges  took  upon  themselves 
to  decide  the  matter.  They  had  no  right 
to  decide  it.  The  utmost  they  could  have 
douQ  would  have  been  to  send  it  back  to 
the  County  Court.  They  held  that  in 
that  case  the  facts  were  conclusive  to  shew 
that  the  man  did  voluntarily — in  the 
sense  in  which  they  understood  "  volun- 
tarily"— run  the  risk.  They  undertook 
to  decide,  and  said  it  was  conclusive. 

But  now  comes  the  other  matter,  has 
the  Employers'  Liability  Act  done  away 
with  that  old  doctrine  that  a  servant  im- 
pliedly contracts  to  run  a  rbk  which  is 
open  and  palpable  ;  or  does  it  only  apply 
to  the  risk  of  common  employment  %  For 
a  time  I  was  under  the  impression  that 
the  judgment  in  Thomas  v.  Quai'termaine 
(1)  was  that  it  only  took  away  the  want 
of  liability  for  the  act  of  a  fellow-servant. 
But  in  reading  it  more  carefully,  I  do  not 
think  the  learned  Judges  meant  to  say 
that. 

Going  back  to  the  statute,  the  1st  sec- 
tion is,  "  Where,  after  the  commencement 
of  this  Act,  personal  injury  is  caused  to  a 
workman — first,  by  reason  of  any  defect 
in  the  condition  of  the  ways,  works,  ma- 
chinery, or  plant " — the  case  here — "  the 
workman  shall  have  the  same  right  of 
compensation  and  remedies  against  his 
employer  as  if  the  workman  had  not  been 


a  workman  of,  nor  in  the  service  of,  the 
employer,  nor  engaged  in  his  work."  To 
this  must  be  added  under  sub- section  1 
of  section  2  :  "  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been 
discovered  or  remedied  owing  to,  the  negli- 
gence of  the  employer,  or  of  some  person 
in  the  service  of  the  employer."  There- 
fore it  must  be  taken  that  the  defect  in 
the  condition  of  the  plant  was  one  which 
existed  either  through  the  negligence  of 
the  employer  or  his  foreman,  or  one  which 
had  not  been  remedied  by  one  or  the  other 
of  them.  If  there  is  a  defect,  and  either 
the  employer  or  the  person  he  has  put  in 
his  place  knows  of  it,  and  does  not  remedy 
it,  it  is  absolutely  clear  to  my  mind  that 
it  is  a  negligent  act  of  his  with  regard  to 
the  safety  of  his  workmen. 

But  there  may  be  that  which  prevents 
the  workman  being  able  to  recover.  The 
implied  contract  in  the  old  cases  did  pre- 
vent it,  and  it  used  to  be  said  that  as  the 
employer  had  no  duty  to  the  servant,  so 
he  could  not  be  guilty  of  negligence.  I 
never  liked  that  form  of  expressing  the 
matter.  Is  the  knowledge  of  the  servant 
of  that  defect  to  be  conclusive  against  himi 
When  the  3rd  sub-section  of  section  2  is  read 
it  is  found  that,  '^  In  any  case  where  the 
workman  knew  of  the  defect  or  negligence 
which  caused  his  injury,  and  failed  within 
a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer 
or  some  person  superior  to  himself,"  he 
cannot  i-ecover,  if  he  was  aware  the  em- 
ployer already  knew.  I  cannot  understand 
that  section  myself.  I  cannot  give  it  any 
meaning  unless  it  is  implied  in  it  that  if 
he  does  give  that  notice  he  can  recover. 
When  is  he  to  give  the  notice  ?  Is  it  to 
be  after  the  accident  ?  That  would  be 
futile.  Is  he  to  give  the  notice,  and  at 
the  same  moment  make  up  his  mind  to 
this :  '^  If  I  do  not  like  it  I  must  leave 
the  service  "  f  Is  that  the  meaning  of  it  ? 
Then  it  seems  to  me  absolutely  futile,  and 
I  cannot  help  thinking  it  is  clearly  im- 
plied that  if  he  does  give  the  information, 
and  the  matter  is  not  remedied,  unless 
he  can  be  brought  within  this  doctrine 
Volenti  nonjit  injuria,  he  can  recover.  If 
this  Act  was  meant  to  say  the  implied 
contract  was  to  be  done  away  with,  the 
case  is  within  it,  unless  it  can  be  brought 
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within  this  doctrine.  Now  does  the  judg- 
ment of  Lord  Justice  Bo  wen — for  this  is 
the  judgment  that  Lord  Justice  Fry 
adopted — mean  to  say  that  the  mere 
knowledge  of  the  servant  and  his  continu- 
ance in  the  employment  is  fatal  to  him  ? 
If  I  thought  that  it  did  I  should  bow  to 
it  at  once.  I  have  been  trying  to  construe 
I/)id  Justice  Bo  wen's  judgment  fairly. 
He  put  it  first  thus  :  "  Can  it  be  properly 
aaid  that  there  has  been  upon  his  part 
any  breach  of  duty  towards  a  person  who, 
Imowing  and  appreciating  the  danger  and 
risk,  elects  voluntarily  to  encounter  them  1  '* 
I  do  not  like  that  way  of  putting  it — that 
there  is  no  duty.  I  think  there  is  a  duty ; 
hot  I  should  say  that  even  according  to 
this  judgment  it  is,  at  all  events,  not  an 
actionable  bi^each  of  duty,  if  the  person 
injured  by  it,  knowing  and  appreciating 
the  danger,  elected  voluntarily  to  en- 
ooonter  iL 

Now  as  to  the  learned  Judge's  explana- 
tion of  this.  He  says :  *'  It  is  no  doubt 
true  that  the  knowledge  on  the  part  of  the 
injured  person  which  will  prevent  him 
from  alleging  negligence  against  the  em- 
ployer must  be  a  knowledge  under  such 
circnmstances  as  leads  necessarily  to  the 
eondosion  that  the  whole  risk  was  volun- 
tarily incurred.  The  maxim,  be  it  ob- 
«rved,  is  not  acienti  non  fie  injuria,  but 
voUrUL"  He  takes  the  distinction  between 
knowledge  and  the  will,  and  then  adds: 
"It  is  plain  that  mere  knowledge  may  not 
be  a  conclusive  defence." 

Haying  taken  the  distinction  between 
the  «cie7i^»  and  the  volenti  he  says :  "  It  is 
plain  that  mere  knowledge  may  not  be  a 
oonclosive  defence."  Then  he  gives  in- 
stances: **  There  may  be  a  perception  of 
the  existence  of  the  danger  without  com- 
prehension of  the  risk ;  as  where  the  work- 
DMm  is  of  imperfect  intelligence."  That 
seems  to  me  to  be  going  almost  as  far  as 
to  Bay  that  a  stupid  workman  may  recover 
for  the  same  default  that  a  clever  workman 
Jnay  not.  The  one  does  not  appreciate 
the  effect  of  the  knowledge,  whilst  the 
other  does.  The  learned  Judge's  whole 
piopoation,  however,  is  as  follows :  "  But 
^here  the  danger  is  one  incident  to  a  per- 
wly  hiwful  use  of  his  own  premises, 
neither  contrary  to  statute  nor  common 
^^}  wheire  the  danger  is  visible  and  the 
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risk  appreciated,  and  where  the  injured 
person,  knowing  and  appreciating  both 
risk  and  danger,  voluntarily  encounters 
them,  there  is,  in  the  absence  of  further 
acts  of  omission  or  commission,  no  evidence 
of  negligence  on  the  part  of  the  occupier 
at  all.  Knowledge  is  not  a  conclusive  de- 
fence at  all.  Knowledge  is  not  a  conclusive 
defence  in  itself.  But  where  it  is  a  know, 
ledge  under  circumstances  that  leave  no 
inference  open  but  one — namely,  that  the 
risk  has  been  voluntarily  encountered — 
the  defence  seems  to  me  complete."  I  need 
not  read  the  rest  of  the  judgment,  but  the 
whole  of  it  seems  to  shew  that  mere  know- 
ledge will  not  do,  and  that  there  must  be 
a  voluntary  act.  It  seems  to  me  also  to 
leave  open  this  point :  that  there  must  be 
an  enquiry,  not  whether  the  man  knew  of 
the  danger,  but  whether  besides  knowing 
it  he  voluntarily  incurred  it.  If  so,  that 
is  a  question  of  fact. 

Now,  here,  the  Judge  of  the  City  of 
London  Cotirt  seems,  not  unnaturally,  to 
have  thought  it  part  of  his  duty,  the 
moment  he  got  out  that  the  man  knew 
the  danger  and  stayed,  to  infer  that  the 
case  was  brought  within  the  maxim.  He 
has  not,  therefore,  brought  his  mind  to 
consider  the  motive  upon  which  the  man 
acted  :  whether  he  did  not  act  under  the 
pressure  of  having  to  give  up  his  livelihood 
and  go  to  ruin  rather  than  do  what  he 
did,  not  whether  he  did  it  in  consequence 
of  what  the  foreman  originally  told  him 
about  his  master's  willingness  to  hold  him 
harmless.  But  he  has  taken  it  that  mere 
knowledge  was,  as  it  was  before  the  Act, 
conclusive  by  reason  of  the  maxim  or  of 
the  implied  contract.  Looking  at  his 
judgment,  I  do  not  think  Lord  Justice 
Bowen  meant  to  say  that.  I  think  that 
the  question  of  implied  contract  is  gone 
by  the  statute;  that  whether  the  case 
comes  within  the  maxim  is  a  question  of 
fact ;  that  the  Judge  below  must  bring  his 
mind  to  enquire  whether  it  comes  within 
the  true  meaning  of  the  maxim,  and  there- 
fore that  this  case  ought  to  go  back  to  be 
tried  whether  this  man  appreciated  the 
risk  and  danger,  and  whether,  knowing 
and  appreciating  both  the  risk  and  the 
danger,  he  voluntarily  encountered  them  ; 
whether  he  was  willing  to  run  the  risk,  or, 
being  unwilling,  was  persuaded  to  do  so 
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from  the  fear  of  losing  his  employment,  or 
whether  he  ran  it  in  consequence  of  the 
supposed  promise  he  got  from  the  fore- 
man, which  might  have  acted  upon  hLi 
mind. 

I  think  in  all  these  cases,  where  the  fact 
of  the  knowledge  of  the  workman  is 
brought  home,  and  where  he  has  brought 
himself  within  the  Act  by  informing  his 
employer,  the  further  question  arises — 
Did  he,  continuing  in  the  employment, 
voluntarily  and  willingly  undertake  the 
risk) 

I  take  it  that  this  is  the  real  meaning 
of  the  statute,  and  that  this  meaning  is  at 
the  same  time  in  accordance  with  Thomas 
V.  Quartermahie  (1).  The  case  must  ac- 
cordingly go  down  to  be  tried  again. 

LiNDLEY,  L.J.,  read  the  following  judg- 
ment : — The  first  question  is,  whether  the 
plaintiff  is  a  **  workman  "  within  the  mean- 
ing of  the  Employers*  Liability  Act.  In 
my  opinion  he  is.  His  duty  was  not  only 
to  drive,  but  also  to  load  and  unload  the 
goods  to  be  transported  on  the  trolly 
which  it  was  his  business  to  drive.  This 
loading  and  unloading  requires  bodily  la- 
bour and  exeition,  and  brings  the  plaintiff 
within  the  statutory  definition  of  a  work- 
man (38  &  39  Vict.  c.  90). 

The  next  question  is,  whether  the  horse 
which  injured  the  plaintiff  is  "plant" 
within  the  meaning  of  section  1,  sub-sec- 
tion 1,  of  the  Act.  There  is  no  definition 
of  plant  in  the  Act,  but  in  its  ordinary 
sense  it  includes  whatever  apparatus  is 
used  by  a  business  man  for  carrying  on 
his  business — not  his  stock-in-trade  which 
he  buys  or  makes  for  sale,  but  all  goods 
and  chattels,  fixed  or  movable,  live  or 
dead,  which  he  keeps  for  permanent  em- 
ployment in  his  business — see  Blake  v. 
Shaw  (5).  The  word  "defect"  and  the 
words  "  way  and  machinery,"  which  occur 
in  the  section,  throw  some  doubt  on 
whether  plant  can  include  horses;  but  I 
do  not  think  the  doubt  sufficient  to  require 
the  Court  to  hold  that  plant  cannot  in- 
elude  horses,  or  to  hold  that  plant  must 
be  confined  to  inanimate  chattels.  The 
defendant  in  this  case  has  a  number  of 
horses  for  use  in  his  business ;  they  were 
part  of  his  plant,  not  only  in  the  ordinary 

(6)  Johns.  732. 


sense  of  the  word,  but  also,  in  my  opinion, 
in  the  sense  in  which  the  word  "  plant "  is 
used  in  section  1,  sub-section  1,  of  the 
Employers*  Liability  Act. 

The  next  question  is,  whether  vice  in  a 
horse  can  be  a  defect  in  the  condition  of 
the  plant.  Here,  again,  I  think  it  can. 
I  take  "  defect "  to  include  anything  which 
renders  the  plant,  kc,  unfit  for  the  use 
for  which  it  is  intended  when  used  in  a 
reasonable  way  and  with  reasonable  care ; 
and  if  a  horse  intended  for  drawing  trol- 
lies is  fi-om  any  cause  unfit  for  such 
work,  and  a  person  is  driving  him  with 
reasonable  care,  and  is  injured  by  i*eason 
of  the  unfitness  of  the  horse  for  his  work, 
such  person  may  properly  be  said  to  be 
injured  by  reason  of  a  defect  in  plant. 

Having  cleared  the  ground  thus  far,  it 
is  necessary  to  consider  whether  the  defect 
"  arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the 
defendant  or  of  some  person  in  his  service 
and  entrusted  by  him  with  the  duty  of 
seeing  that  the  plant  was  in  proper  con- 
dition " — see  section  2,  sub-section  L    The 
defect — that  is,  the  unfitness  of  the  horse 
— did  not  arise  from  the  negligence  of  the 
defendant,  nor,  in  truth,  of  any  one ;  nor 
is  there  any  evidence  that  the  defendant 
himself  knew  of  such   defect.      But  his 
stable-foreman   did  know   of  it,    and  he 
nevertheless  took  no  step  to  prevent  the 
horse  from  being  used  for  a  purpose  for 
which  he  knew  it  was  unfit ;  for  he  told 
the  plaintiff  to  go  on  driving  it,  and  said 
if  anything  happened  "  we  " — ^that  is,  his 
master — "  must    take   the    consequence." 
This,  I  think,  is  evidence  of  negligence  on 
the  part  of  the  stable-foreman,  for  wMch 
the  defendant  can   properly  be  held  ac- 
countable, unless  his  liability  is  excluded 
upon  the  ground  that  the  plaintiff  not 
only  knew  of  the  defect  but  also  took  the 
risk  upon  himself.     This  is  the  point  which 
presents  the  greatest  difficulty  in  the  caf>e, 
and  which  requires  careful  consideration. 

It  must  be  taken  as  settled  by  Thoma» 
V.  QtMLrtermaine  (1)  that  (i.)  the  word'* 
at  the  end  of  section  1  do  no  more  than 
remove  such  fetters  on  a  workman's 
right  to  sue  as  had  been  previously  held 
to  arise  out  of  the  relation  of  master  and 
workman  ;  (ii.)  that  section  2,  sub-section 
3,  does  not  extend  the  master's  liability 
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beyond  that  imported  by  section  1  and  sec- 
tion 2,  sub-section  1 ;  (iii.)  that  in  each  of 
the  cases  specified  in  section  1,  the  maxim 
Voknii  nonfit  injuria  is  inapplicable,  and 
that  if  a  workman,  knowing  and  appre- 
ciatiDg  the  risks,  elects  voluntarily  to 
encounter  them,  he  can  no  more  maintain 
an  action  founded  upon  the  statute  than 
he  can  in  cases  to  which  the  statute  has 
no  application.  These  principles  are  in 
mj  opinion  perfectly  sound,  but  the  pro- 
per application  of  them  is  by  no  means 
always  easy.  The  question  whether  in 
any  particular  case  a  plaintiff  was  volens 
or  nolens  is  a  question  of  fact  and  not  of 
law.  Lord  Justice  Bowen  was  careful  to 
point  out  that  the  mere  fact  that  the 
plaintiff  knew  of  the  danger  and  yet  in- 
cntied  it  is  not  conclusive.  He  says, 
"The  maxim,  be  it  observed,  is  not  ScierUi 
nonJU  injuria,  but  Volenti  nonfit  injuria.^* 
He  farther  points  out  that  there  may  be 
eues  in  which  a  non- workman  who  knew 
of  a  danger  and  incurred  it  might  never- 
theless maintain  an  action  against  the 
person  exposing  him  to  it.  The  question 
in  each  case  must  be,  not  simply  whether 
the  plaintiff  knew  of  the  risk,  but  whether 
the  circumstances  are  such  as  necessarily 
to  lead  to  the  conclusion  that  the  whole 
risk  was  voluntarily  incurred  by  the 
plaintiff. 

The  learned  Judge  who  tried  the  present 
ease  thought  he  was  bound  by  Thomas  v. 
Qmaiermaine  (1)  to  decide  it  in  favour  of 
the  defendant.  In  this  respect  I  differ 
from  him.  The  principles  laid  down  in 
that  case  are  no  doubt  to  be  accepted  and 
followed ;  and,  if  I  may  say  so,  I  entirely 
ooncnr  in  them,  but  it  is  not  in  my 
opinion  correct  to  r^;ard  that  case  as  con- 
dosive  on  this  one.  The  fistcts  there  and 
the  facts  here  are  materially  different.  In 
TJwmas  v.  Quartermain^  (1)  the  facts 
vere  all  one  way ;  there  was  evidence  that 
the  phuntiff  was  volens,  and  not  merely 
9^iM\  he  was  not  even  directed  to  do 
^hatled  to  his  injury;  he  did  it  volun- 
Wly,  of  his  own  accord ;  there  was  no 
eridenoe  that  the  plaintiff  was  nolens ;  the 
plant  was  not  defective  or  dangerous  to 
pBwons  engaged  in  the  ordinary  course  of 
their  employment ;  the  plaintiff  had  never 
complamed  of  it;  the  injury  was  the 
tttolt  of  a  pare  accident,  and  the  case 


13 


might  well  have  been  decided  on  that 
ground  alone.  In  the  present  case  the 
horse  was  vicious ;  the  plaintiff  was  con- 
stantly complaining  of  it  to  the  defendant's 
foreman ;  the  foreman  told  the  plaintiff 
to  go  on  driving  it,  and  the  plaintiff  did 
so  rather  than  run  the  risk  of  dismissal. 
Kor  is  it  possible  to  regard  this  case  as 
one  of  accident.  Under  these  circum- 
stances the  question  is,  whether  the  plain- 
tiff, with  knowledge  and  appreciation  of 
both  the  risk  and  the  danger,  voluntarily 
took  the  risk  upon  himself.  The  plaintiff 
was  not  engaged  to  drive  vicious  horses  ; 
and  the  conversation  with  the  foreman, 
though  not  evidence  against  the  defendant 
of  any  promise  by  him  to  take  the  risk,  is 
in  my  opinion  admissible  to  explain  the 
condwst  of  the  plaintiff,  and  to  rebut  the 
inference  that  he  voluntarily  took  the  risk 
upon  himself. 

To  hold  that  this  case  is  concluded  by 
Thomas  v.  Quartermaine  (!)  is,  I  think, 
to  carry  that  case  further  than  is  war- 
ranted by  the  principle  on  which  it  was 
decided :  it  is  to  do  the  very  thing  Lord 
Justice  Bowen  so  carefully  pointed  out 
the  danger  of  doing — namely,  to  treat 
sciens  as  equivalent  to  volens.  The  Act 
cannot,  I  think,  be  properly  construed  in 
such  a  way  as  to  protect  masters  who 
knowingly  provide  defective  plant  for  their 
workmen,  and  who  seek  to  throw  the  risk 
of  using  it  on  them  by  putting  them  in 
the  unpleasant  position  of  having  to  leave 
their  situations  or  submit  to  use  what  is 
known  to  be  unfit  for  use.  Thomas  v. 
Quartermaine  (1)  is  no  authority  for  any 
such  construction  of  the  statute. 

If  in  any  case  it  can  be  shewn  as  a  fact 
that  a  workman  agreed  to  incur  a  particu- 
lar danger,  or  voluntarily  exposed  himself 
to  it,  and  was  thei*eby  injured,  he  cannot 
hold  his  master  liable.  But  in  the  cases 
mentioned  in  the  Act,  a  workman  who 
never  in  fact  engaged  to  incur  a  particular 
danger,  but  who  finds  himself  exposed  to 
it  and  complains  of  it,  cannot,  in  my 
opinion,  be  held  as  a  matter  of  law  to  have 
impliedly  agreed  to  incur  the  danger,  or  to 
have  voluntarily  incurred  it,  because  he 
does  not  refuse  to  face  it;  nor  can  it,  in 
my  opinion,  be  held  that  there  is  no  case 
to  submit  to  a  jury  on  the  question 
whether  he  has  agreed  to  incur  it  or  has 
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voluntarily  incurred  it  or  not,  simply 
because,  though  he  protested,  he  went  on 
as  before.  The  facts  of  each  particular 
case  must  be  ascertained  and  considered. 
If  nothing  more  is  proved  than  that  the 
workman  saw  danger,  reported  it,  but,  on 
being  told  to  go  on,  went  on  as  before  in 
order  to  avoid  dismissal,  a  jury  may,  in 
my  opinion,  properly  find  that  he  had  not 
agreed  to  take  the  risk,  and  had  not  acted 
voluntarily  in  the  sense  of  having  taken 
the  risk  upon  himself.  Fear  of  dismissal, 
rather  than  voluntary  action,  might  pro- 
perly be  inferred.  A  fortiori  might  the 
jury  properly  come  to  such  a  conclusion  if 
it  was  proved  that  the  workman  was  told 
by  his  superintendent  not  to  mind,  and 
that  if  any  accident  happened  the  em- 
ployer must  make  it  good.  Such  an  addi- 
tional circumstance  would  go  far  to  nega- 
tive the  inference  that  the  complaining 
workman  took  the  risk  upon  himself. 

I  cannot  construe  the  Act  as  shutting 
out  such  considerations  as  these ;  and,  as 
the  learned  Judge  did  not  think  himself 
at  liberty  to  entertain  them,  and  decided 
in  favour  of  the  defendant  upon  what  I 
consider  a  misconception  of  Thomas  v. 
Quarlermainti  (1),  I  think  there  ought  to 
be  a  new  tiial. 

Lopes,  L.J,,  read  the  following  judg- 
ment :— This  is  an  important  and  difficult 
case,  and  I  regret  that  I  am  unable  to 
agree  with  the  decision  of  the  rest  of  the 
Court. 

The  action  was  brought  under  the 
Employers'  Liability  Act,  1880;  but  the 
Judge  in  the  Court  below  has  not  decided 
the  case  on  any  question  arising  under  that 
Act,  apart  from  the  law  as  it  existed  before 
the  passing  of  that  Act,  but  has  given  judg- 
ment for  the  defendant  on  the  ground  that 
the  plaintiff  knew  all  the  facts,  was  well 
acquainted  with  the  character  of  the  horse, 
and  voluntarily  encountered  the  risk,  and 
that  therefore  there  was  no  evidence  of 
negligence  arising  from  any  breach  of  duty 
which  the  defendant  owed  the  plaintiff, 
entitling  the  plaintiff  to  recover  either 
under  the  Employers'  Liability  Act,  or  the 
law  as  it  existed  before  that  Act.  Under 
the  Employers'  Liability  Act  the  defendant 
had  a  case  behind.  If  the  Judge's  ruling 
cannot  be  supported  there  must  be  a  new 


trial.  In  my  opinion  it  will  be  unnecessary 
to  express  any  opinion  with  regard  to  the 
questions  arising  under  that  Act :  for  the 
purposes  of  this  case  I  assume  the  plaintiff 
can  bring  himself  within  the  Act,  and  I 
propose  to  deal  with  the  case  upon  that 
assumption. 

It  is  to  be  observed  that  section  1,  sub- 
section 1,  and  section  2,  sub-section  1,  of 
the  Act — which  must  be  read  together- 
effect  no  change  in  the  law  as  regards  the 
liability  of  the  employer,  except  in  certain 
specified  cases  by  identifying  a  "  person  in 
the  service  of  the  employer  and  entrusted 
by  him  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  are  in 
proper  condition,"  with  the  employer,  and 
taking  him  out  of  the  category  of  fellow- 
servants,  and  rendering  the  employer  re- 
sponsible for  his  negligence. 

There  is  nothing  here  to  affect  the  doc- 
trine of  Volenti  nonfit  injuria,  if  it  applies ; 
nor  is  that  doctrine  touched  by  anything 
in  section  1,  sub-section  3 ;  but  of  that 
presently.  The  doctrine  of  Volenti  nan  fit 
injuria  is  exhaustively  dealt  with  in  the 
cases  of  Woodley  v.  The  Metropolitan  Rail- 
way Company  (4)  and  Thomas  v.  Qtmrter- 
maine  (1).  Both  these  cases  were  in  the 
Court  of  Appeal;  and  the  judgments  of 
the  majority  of  the  Court  are  not  only 
binding  on  us  sitting  as  a  Divisional  Court, 
but  are  binding  on  the  Court  of  Appeal 
itself.  The  question,  therefore,  is,  whether 
the  present  case  is  governed  by  these  cases 
or  either  of  them. 

To  determine  this  it  is  essential  to  state 
shortly  the  facts  of  the  present  case.  The 
plaintiff  was  the  driver  of  a  trolly,  and  at 
the  time  of  the  accident  had  been  about 
four  years  in  the  employ  of  the  defendant, 
who  was  a  wharfinger.  The  accident 
happened  in  November,  1886.  In  the 
previous  August  a  horse  had  been  pur- 
chased by  the  defendant,  which  was,  by 
Tomlin,  the  defendant's  stable-foreman, 
assigned  to  the  plaintiff  to  drive  in  his 
trolly.  The  plaintiff's  duty  was  to  clean, 
take  care  of,  and  drive  the  horse  in  his 
trolly,  and  to  go  with  his  trolly  where 
ordered  by  Tomlin,  who  had  superinten- 
dence of  the  horses,  and  to  load  and  unload 
as  instructed.  From  the  first  the  horse 
was  vicious  and  troublesome :  so  vicious 
and  troublesome  that  it  was  said  to  have 


Digitized  by 


Google 


70I.S7.] 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


15 


YammUh  v.  France, 
Iroken  down  a  brick  wall,  and  generally 
to  be  a  kicker  and  a  jibber.  The  plaintiff 
bad  constantly  complained  of  this  horse  to 
Tomlin,  and  had  been  told  by  him  to  go  on 
driving  the  horse,  and  that  his  employer 
would  be  responsible  for  anything  the 
horse  did.  The  plaintiff— though  daily, 
as  he  said,  complaining — continued  in  the 
defendant's  service,  driving  the  horse.  On 
the  12th  of  November  the  plaintiff  was 
driving  the  horse,  sitting  on  the  trolly 
with  his  legs  hanging  down  behind  the 
horse.  There  was  no  other  place  on  the 
trolly  pTOvided  for  him  where  he  could 
sit  to  drive.  The  horse  kicked  violently, 
broke  the  plaintiff's  leg,  and  injured  him 
severely.  In  these  circumstances  he  brings 
hia  action  against  the  defendant.  The  case 
ame  ou  to  be  tried  in  the  City  of  London 
Court  without  a  jury ;  and  the  Judge,  con- 
sidering it  undistinguishable  from  Thomas 
V.  Qwirtermaine  (1 ),  and  that  the  doctrine 
of  Volenti  non  fit  injuria  applied,  stopped 
the  case  and  gave  judgment  for  the  defen- 
dant 

h  this  a  case  where  the  employer  is 
absolved  from  liability  because  the  plaintiff 
Yolantarily  exposed  himself  to  the  risk, 
within  the  principle  contained  in  the  cases 
to  which  I  have  referred  I 

la  Woodley  v.  The  Metropolitan  Rail- 
vsay  Company  (4)  the  plaintiff  was  a 
workman  not  in  the  employ  of  the  defen- 
dants, but  in  that  of  a  contractor  employed 
by  them.  He  had  to  work  in  .a  dark 
tunnel,  rendered  dangerous  by  trains  con- 
stantly passing.  After  he  had  been  work- 
ing for  a  fortnight  he  was  injured  by  a 
passing  train.  The  jury  found  that  the 
defendants  were  negligent,  and  gave  a  ver- 
dict for  the  plaintiff  for  300^.  j  a  rule  to 
set  aside  this  verdict  was  discharged ;  and, 
on  appeal,  it  was  held  by  the  majority  of 
the  Court  of  Appeal  that  the  plaintiff, 
having  continued  in  his  employment  with 
full  knowiedge,  could  not  make  the  defen- 
dants liable  for  an  injury  to  which  he  had 
volnntarily  exposed  himself. 

The  only  distinctions  that  I  can  find 
between  that  case  and  the  present  are 
the  following :  Woodley  was  hired  to  do 
^gerous  work,  and  knew  its  dangerous 
c^Miracter  and  attendant  risks.  Yarmouth 
^^  hired  to  do  work  not  dangerous — 
^'Mttely,  amongst  other  work,  to  drive 
horses,  which  moat  frequently  were  manage- 


able. The  horse  which  did  the  mischief 
was  entrusted  to  his  care  after  he  entered 
in  the  employment,  and  it  was  then  first 
he  learned  its  propensities ;  but  long  after 
he  had  been  made  aware  of  its  vicious 
nature  he  continued  to  drive  it. 

There  was  no  evidence  that  Woodley 
ever  made  any  complaint  to  his  employer. 
Yarmouth,  on  the  contraiy,  complained, 
but  continued  in  the  employment.  Having 
regard  to  the  judgments  of  the  majority  of 
the  Court  (Lord  Ju.stice  Mellish  dissented), 
I  do  not  think  that  what  I  have  suggested 
furnishes  any  substantial  ground  for  dis- 
tinction.    Chief  Justice  Cockbum  says  : 
"  With  a  full  knowledge  of  the  danger,  he 
(Woodley)  continued  in  the  employment, 
and  had  been  working  in  the  tunnel  for 
a  fortnight  when  the  accident  happened. 
If  he  becomes  aware  of  the  danger,  which 
has  been  concealed  from  him,  and  which 
he  had  not  the   means  of  becoming  ac- 
quainted with  before  he  entered  on  the 
employment,  or  of  the  want  of  necessary 
means  to   prevent    mischief,  his    proper 
course  is  to  quit  the  employment.     If  he 
continues  in  it,  he  is  in  the  same  position 
as  though  he  had  accepted  it  with  a  full 
knowledge  of  its  danger  in  the  first  in- 
stance, and  must  be  taken  to  waive  his 
right  to  call  upon  the  employer  to  do  what 
is  necessary  for  his  protection,  or,  in  the 
alternative,   to  quit   the  service.     If  he 
continues  to  take  the  benefit  of  the  em- 
ployment, he  must  take  it  subject  to  its 
disadvantages.     If  a  man  chooses  to  accept 
the  employment  or  to  continue  in  it  with 
a  knowledge  of  the  danger,  he  must  abide 
the  consequences,  so  far  as  any  claim  to 
compensation  against  the  employer  is  con- 
cerned.    Morally  speaking,  those  who  em- 
ploy men   on   dangerous  work,   without 
doing  all  in  their  power  to  obviate  the 
danger,  are  highly  reprehensible,  as  I  cer- 
tainly think  the   company  were  in  the 
present  instance.     The  workman  who  de- 
pends on  his  employment  for  the  bread  of 
himself  and  his  family  is  thus   tempted 
to  incur  risks  to  which,  as  a  matter  of 
humanity,  he  ought  not  to  be  exposed. 
But,  looking  at  the  matter  in  a  legal  point 
of  view,  if  a  man,  for  the  sake  of  the  em- 
ployment, takes  it  or  continues  in  it  with 
a  knowledge  of  its  risks,  he  must  trust  to 
himself  to  keep  clear  of  injury." 

This  judgment,  in  whidi  the  majority 
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of  the  Court  concurred,  covers  the  present 
case,  and,  subject  to  the  provisions  of  the 
Employers'  Liability  Act,  disposes  of  the 
only  distinction  which  I  am  able  to  suggest. 
The  point  that  Yarmouth  waa  not  engaged 
to  drive  a  dangerous  horse  is  met  by  the 
fact  that  he  continued  in  the  service  after 
he  knew  the  horse  was  dangerous;  and 
his  constant  complaints  may  be  regarded 
as  evidence  of  his  thorough  appreciation 
of  the  risk  he  was  incurring,  and  of  his 
willingness  to  run  that  risk  rather  than 
relinquish  his  employment.  After  com* 
plaining  he  remains  in  the  service  for 
a  long  time,  knowing  the  risk,  and  know- 
ing that  no  steps  had  been  taken  to  prevent 
its  continuance.  This  is  more  consistent 
with  his  acquiescence  in  a  disregard  of  his 
complaints,  and  with  a  willingness  to  incur 
the  risk,  than  with  the  contrary  view. 

In  Griffiths  v.  The  London  and  St, 
Katharine  Docks  Company  (6)  it  was  held 
that  in  an  action  brought  by  a  servant 
against  his  master  for  personal  injury  re- 
sulting from  the  unsafe  state  of  the  premises 
upon  which  the  servant  was  employed,  the 
statement  of  claim  must  allege,  not  only 
that  the  master  knew,  but  that  the  servant 
was  ignorant  of  the  danger. 

The  present  Master  of  the  Bolls  said, 
"  If  the  danger  is  one  which  was  known 
to  the  master  and  not  to  the  servant,  the 
knowledge  of  the  master  and  that  want 
of  knowledge  of  the  servant  make  together 
a  cause  of  action,  and  as  it  is  necessary 
that  these  two  things  should  be  shewn  to 
exist  in  order  to  form  a  prima  /[icie  cause 
of  action,  it  is  necessary  that  they  should 
be  shewn  to  exist  in  the  statement  of 
claim."  And  Lord  Justice  Bowen  in  the 
same  case  says,  ''Both  these  all^ations 
are  mateiial,  because  without  them  there 
is  no  cause  of  action."  It  is  therefore 
abundantly  clear  that,  as  the  danger  was 
known  to  the  servant,  the  plaintiff,  he 
could  not  recover  before  the  Employers' 
Liability  Act. 

It  is  said,  however,  that  Woodley  v.  The 
Metropolitan  District  Railway  Company 
(4),  Griffiths  v.  The  London  and  St. 
KaUiarine  Docks  Company  (6),  and  other 
cases,  do  nob  govern  the  case  before  the 
Court.     It  is  said  that  the  law  has  been 

(6)  53  Law  J.  Bep.  Q.B.  604 ;  Law  Rep. 
13  Q.B.  D.  269. 


altered  in  cases  to  which  the  Employers' 
Liability  Act  applies ;  and  I  assume  for 
the  purposes  of  this  case  that  the  Em- 
ployers' Liability  Act  applies  to  the  case 
of  this  plaintiff.  It  is  suggested  that  theie 
is  something  in  the  Employers'  Liability 
Act  which  qualifies  the  defence  of  VoUvUi 
non  fit  injuria — a  defence  which  would 
have  been  available  for  the  master  before 
the  Act.  It  is  said  that  a  workman  who 
can  bring  himself  within  one  of  the  five 
clauses  of  section  1  of  the  Act  is  not  to  be 
treated  as  volens,  although  he  thoroughly 
appreciated  the  risk  he  was  incurring, 
complained  of  it,  and  for  a  long  time  con- 
tinued in  the  service,  preferring  the  risk 
to  quitting  the  service ;  and  this  although 
he  would  have  been  treated  as  volens  before 
the  Act. 

I  cannot  accede  to  this   view.     It  is 
opposed  to  the  case  of  Thomas  v.  Qiiarter- 
maine  (1).    The  3rd  sub-section  of  section 
2  is  rolled  upon.     Lord  Justice  Bowen  in 
Thomas  v.  Quartermaine  (1)  deals  with 
that  clause.   He  says,  "  The  object  of  that 
clause  is  to  limit  the  employer's  liability, 
not  to  enlarge  it,"    I  read  it  thus:  Al- 
though under  section  1  the  workman,  with 
certain  exceptions,  is  to  be  placed  in  a 
position  as  advantageous  as,  but  not  better 
than,  the  rest  of  the  world  who  use  the 
master's  premises    in    his    business,   the 
workman  is  not  to  have  this  advantage  if, 
knowing  of  any  defect  or  negligence,  he 
does  not  inform  the  employer,  as  provided 
in  that  section.     The  object  of  this  is  to 
give  the  employer  the  opportunity  of  re- 
medying the  mischief.     In  fact,  the  work- 
man is  not  to  have  the  advantages  of  the 
Act,  unless    he  performs    the   condition 
pi*ecedent  of  making  the  master  awaiB  of 
his  cause  of  complaint. 

This  leaves  the  employer's  defence  of 
Volenti  non  fii^  injuria  untouched  by  the 
Act,  if  he  can  prove  it.  It  is  said  that 
such  a  construction  would  make  the  Act 
merely  a  dead-letter.  But  this  is  not  the 
case.  In  all  cases,  where  the  workman  is 
ignorant  of  the  defect  or  negligence,  and  is 
injured  by  a  fellow- workman's  negligence, 
'^ common  employment"  is  no  longer  a 
defence  for  the  master  in  the  cases  speci- 
fied in  section  1,  as  it  would  have  been 
before  the  passing  of  the  Act.  It  is  said 
that  the  object  of  the  Act  was  to  ezdade 
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in  the  specified  cases  the  two  legal  in- 
ferences which  were  before  the  Act  to  be 
drawn  against  a  workman  from  the  mere 
fact  of  his  employment — namely,  first,  the 
inference  that  he  accepted  the  risk  of  his 
fellow-servaut's  negligence,  and  secondly, 
the  inference  that  he  accepted  the  risks 
which  were  involved  in  the  execution  of 
his  employer's  orders,  if  he  in  fact  ran  them, 
rather  than  refuse  to  do  so  and  thereby 
incur  the  risk  of  dismissal.  I  agree  that 
it  was  the  object  of  the  Act  to  exclude  the 
first  inference,  and  in  the  specified  cases  to 
destroy  the  defence  of  ''  common  employ- 
ments." But  what  authority  there  is  for 
the  contention  that  it  was  intended  to 
extinguish  the  second  inference,  I  am  un- 
able to  discover. 

The  true  construction  of  the  3rd  sub- 
section of  section  2  in  my  opinion  is,  that 
whereas  before  the  Act  knowledge  would 
have  disentitled  the  workman  to  recover, 
now  knowledge  in  the  specified  cases  is  no 
longer  to  create  a  disability,  provided  the 
workman  gives  information  ;  but  if,  after 
giving  information,  he  continues  in  the 
employment,  knowing  the  danger  he  is 
incurring,  the  same  inference  arises  as 
heretofore — namely,  the  inference  that  he 
voluntarily  runs  the  risk — and  any  evidence 
of  negligence  arising  from  any  breach  of 
duty  on  the  part  of  the  employer  is  by  the 
workman's  conduct  displaced. 

I  agree  with  the  decision  of  the  majority 
of  the  Court  in  Thomas  v.  Quartermaine 
(1),  and  with  the  construction  they  place 
on  the   Employers'  Liability  Act.     That 
Act  only  removes  such  obstacles  to    a 
workman's  right  to  sue  as  had  been  held 
to  arise  from  the  relation  of  master  and 
servant.    It  leaves  the  doctrine  of  Volenti 
iumJU  injuria  untouched.  Now,  as  before 
the  Act,  to  use  the  words  of  Lord  Justice 
BoweUy  <<  one  man  cannot  sue  another  in 
respect  of  a  danger  or  risk  not  unlawful  in 
itself  that  was  visible,  apparent,  and  volun- 
tarily encountered  by  the  injured  person." 
The  present  case  seems  a  stronger  case  of 
voluntary  exposure  to  danger  than  that  of 
Thomoi  V.  Quartermaine  (1).  In  the  latter 
case  there  is  little,  if  any,  evidence  that 
Thomas   knew    of    or    appreciated    the 
^ger ;  but  in  the  present  case  the  evi- 
dence is  strong  to  shew  that  Yarmouth 
thoroughly  understood  the  danger  to  which 
Vol.  57.— Q.B. 
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he  was  exposing  himself.  With  a  know- 
ledge of  the  danger,  though  complaining, 
he  continues  in  the  service,  indicating 
thereby  a  willingness  to  incur  the  risk 
rather  than  give  up  his  employment. 

In  my  opinion  the  case  of  Tliomaa  v. 
Quartermaine  (1)  decides  that  every  de- 
fence (except  in  specified  cases  the  defence 
of  "  common  employment ")  is  still  open 
to  the  employer,  thus  leaving  the  law, 
except  in  the  case  of  "common  employ- 
ment "  in  the  specified  instances,  as  it  was 
laid  down  in  Woodley  v.  The  Metropolitan 
District  Railway  Company  (4). 

It  was  for  the  plaintiff  here  to  make 
out  that  the  defendant  was  negligent  to- 
wards the  plaintiff  in  conducting  himself 
as  admittedly  he  did.  I  can  see  no  evi- 
dence of  any  negligence  arising  from  any 
breach  of  duty  which  the  defendant  owed 
the  plaintiff.  The  plaintiff  deposed  that, 
when  he  complained,  Tomlin  told  him  to 
go  on  driving  the  horse,  and  that  his  em- 
ployer would  be  responsible.  There  is 
no  evidence  that  Tomlin  was  authorised 
by  the  defendant  to  make  this  statement. 
The  Judge  below  disregarded  this  evidence, 
and  I  thmk  rightly  j  it  was  not  admissible 
as  evidence  against  the  master  (the  defen- 
dant). I  am  unable  to  see  any  substantial 
difference  between  the  present  case  and  the 
cases  to  which  I  have  referred,  and  I  think 
the  Judge  was  right  in  directing  a  verdict 
for  the  defendant.  I  am  of  opinion  that 
the  plaintiff  was  a  person  to  whom  the 
Employers  and  Workmen  Act,  1875,  ap- 
plied, and  therefore  in  that  respect  en- 
titled to  sue  under  the  Employers'  Liability 
Act,  1880. 

Holding  as  I  do,  it  is  unnecessary  to 
decide  whether  a  horse  is  "  plant "  within 
section  1,  sub-section  1 ;  for  assuming  it  in 
the  plaintiff's  favour,  in  my  opinion  he 
cannot  recover.  I  do  not  wish  to  be  un- 
derstood as  expressing  any  opinion  on  this. 

Appeal  allowed. 

Solicitors— H.  R.  Newson,  for  plaintiff ;  Dawes 
k  Sons,  for  defendant. 
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July  11,  18,  19.   >     BENTLEY  V,   VILMOXT. 

Aug.  5.        J 

SaU  of  Goods — Goods  obtained  by  False 
Pretences — Prosecution  by  Oumer  —  Con- 
viction— Revesting  of  Property — Larceny 
Act,  1861  (24  c6  2.5  Vict,  c.  96),  s.  100— 
Sale  in  Market  Overt. 

The  conviction  of  a  ]>erson  indicted  for 
obtaining  goods  by  false  pretences  07i  the 
prosecution  of  the  oivner  from  tchoni  they 
toere  obtaiiud  revests,  under  section  100  of 
the  Larce7iy  Act,  1861,  the  jyroperty  in  the 
goods  in  tJie  prosecutor,  notwit/istanding 
that  ths  convict  by  means  of  his  false  jrre- 
tences  acquired  a  title  to  tlieni  under  a 
contract  voidable  but  not  void,  and  before 
avoidance  sold  them  in  market  overt  to  an 
innocent  purchcuer, 

Moyce  v.  Newington  (48  Law  J.  Rep. 
Q.B.  125)  overruled. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  56  I^aw  J. 
Rep.  Q.B.  128 ;  Law  Rep.  18  Q.B.  D.  322) 
which  reversed  one  of  Denman,  J. 

Between  January  and  March,  1885,  one 
Hodder  bought  from  Messrs.  Galpin  & 
Crochard,  of  Amiens,  merino  and  cashmere 
goods.  The  contract  of  sale  was  induced 
by  false  pretences  made  by  Hodder.  Be- 
tween March  and  May,  the  goods,  which 
had  been  delivered  to  Hodder,  were 
pledged  by  him  with  one  Dobree,  and  by 
Dobree  placed  in  a  shop  or  warehouse  of 
a  person  named  Starbuck,  in  the  city  of 
London.  The  goods  were  offered  for  sale 
in  Starbuck's  shop,  and  sold  in  the  ordi- 
nary course  of  business  to  the  appellant 
on  the  30th  of  May,  1885. 

In  September  of  the  same  year  Hodder 
was  indicted,  on  the  prosecution  of  Galpin 
&  Crochard,  and  convicted  of  obtaining 
the  goods  by  false  pretences.  An  order 
for  restitution  was  applied  for  by  Galpin 
&  Crochard  at  the  trial,  but  refused. 
They  claimed  the  goods  from  Starbuck, 
who  had  retained  possession.  He  inter- 
pleaded, and  an  issue  was  directed  to  try 
the  right  to  the  goods,  the  respondent,  as 
trustee  in  liquidation  of  Galpin  &  Crochard, 
being  plaintiff  in  the  issue. 

Denman,  J.,  considering  himself  bound 


by  the  authority  of  Moyce  v.  NevoingUm 
(ly,  decided  in  favour  of  the  appellant. 
The  Court  of  Appeal  held  that  the  pro- 
perty in  the  goods  revested  upon  the  con- 
viction in  Galpin  <k  Crochard,  and  that 
the  appellant  was  entitled  to  judgment. 

The  Attorney-General  {Sir  R.  E.  Web- 
ster, Q.C'.),and  Jelf  Q.C.  {W.  A.  Atten- 
borough  with  them),  for  the  appellant.— 
The  sale  to  Hodder  was  not  void,  it  was 
voidable  only;   until  avoidance  the  pro- 
perty in  the  goods  passed  to  him.    Two 
questions  then  arise.     First,  does  section 
100  of  the  Larceny  Act,  1861  (24  &  25 
Vict.  c.  96),  apply  at  all  where  the  owner 
has  been  induced  to  part  with  the  property 
under  a  contract  voidable,  but  not  voidt 
Secondly,  does  it  apply  where  there  has 
been  a  sale  in  market  overt  to  an  innocent 
purchaser  1     It  is  contended  for  the  appel- 
lant that  it  does  not  apply  in  either  case. 
The  section  is  headed  "  As  to  restitution 
and  recovery  of  stolen  property."     It  was 
not  intended  to  affect  the  rights  of  third 
parties— see  observations  of  Williams,  J., 
with  reference  to  the  statute  of  Henry  8, 
in  Chichester  v.  HUl  (2).     The  object  was 
not  to  alter  rights,  but  to  provide  a  sum- 
mary rem  edy  for  the  owner,   "  The  owner  ** 
means  the  owner  who  continues  such.   By 
the  interpretation  clause  (section  1),  which 
must  be  read  into  section  100,  "  Property" 
is  defined  to  include  "  not  only  such  pro- 
perty as  shall  have  been  originally  in  the 
possession   or  under  the  control  of  any 
party,  but  also  any  property  into  or  for 
which  the  same  may  have  been  converted 
or  exchanged,  and  anything  acquired  by 
such  conversion  or  exchange  whether  im- 
mediately or  otherwise."    The  Legislature 
cannot  have  intended  that  the  prosecutor 
should  have  both   properties.     The   pro- 
visoes in  section   100  as    to    negotiable 
securities,  and  as  to  trustees,  &c.,  furnish 
strong  arguments  in  favour  of  the  appel- 
lant's contention.     At  common  law  it  is 
clear  that  the  respondent  has   no   title. 
The  contract  by  which  Hodder  obtained 
the  goods  was  voidable  at  the  election  of 
the  respondent  up  to  the  time  of  the  bona 

(1)  48  Law  J.  Kep.  Q.B.   126;    Law   Rep. 
4  Q.B.  D.  32. 

(2)  52  Law  J.  Rep.  Q.B.  160,  162. 
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fde  sale  to  a  purchaser  without  notice,  hut 
could  not  aflerwards  he  avoided — White  v, 
ikrdM  (3).  The  statute  was  not  intended 
to  affect  the  case  of  a  voidable  contract — 
Hoyce  V.  ^^ewingtan  (1),  ohservations  of 
Lord  Cairns  in  Lindsay  v.  Cundy  (4). 
Scaitergood  v.  Sylvester  (5)  was  not  a 
case  of  a  voidahle  contract.  Where  one 
of  two  innocent  parties  must  sufler  from  a 
fmud,  the  loss  should  fall  on  one  who 
enabled  the  fraud  to  he  committed,  i-ather 
than  on  one  who  was  not  in  any  way  con- 
cerned in  the  fraudulent  transaction — 
Babcock  V.  LatMOH  (6),p6r  Cockbum,  C.  J., 
approving  MoycsY,  Newington  (1). 

HortDood  V.  Smith  (7),  2%e  Queen  v. 
Standiffe  (8),  and  The  Queen  v.  Kenrick 
(9)  were  also  referred  to. 

Charles,  Q.C.  (C.  W.  Mat/iews  with 
him),  for  the  respondent. — At  common 
law,  before  the  passing  of  21  Hen.  8.  c.  11, 
the  owner  whose  goods  were  stolen  could 
recover  them  even  from  an  innocent  pur- 
chaser in  market  overt,  who  was  not 
oititled  to  he  repaid  the  price — Glanville^ 
lib.  10,  cap.  17  (Beames's  translation,  p. 
272),  BracUm.iol'  151  (ed.  Twiss,  p.  513- 
dU),  BritUm,  cap.  15,fol.51  (ed.  Nichols, 
p.  59),  FUUiy  lib.  1.  cap.  38,  Staunclfarde 
Py^  of  the  Crovmy  "  Fresh  Suit,"  pp. 
165-167.  But  the  owner  could  only  re- 
coTer  when  he  proceeded  by  appeal,  not 
when  the  felon  was  convicted  on  indict- 
ment. By  the  statute  21  Hen.  8.  c.  11, 
the  right  to  restitution  was  given  when 
a  conviction  on  indictment  was  obtained 
through  the  evidence  of  the  owner.  Com- 
i&entug  on  this  statute  Lord  Coke  says  : 
"  So  as  in  this  case  also  the  party  robbed 
or  owner  shall  have  restitution,  notwith- 
standing any  sale  in  market  overt " — 
2  Im,  7U.    And  see  1  Ilah  P.O.  540  ct 

(3)  10  Com.  B.  Rep.  919 ;  20  Law  J.  Rep. 
CP.  166. 

(4)  47  Law  J.  Eep.  Q.B.  481,  483 ;  Law  Rep. 
5  App.  Cas.  459, 46i ;  reported  below  45  Law  J. 
%.  Q.B.  381 ;  46  ibid.  233  ;  Law  Rep.  1  Q.B.  D. 
W8;2Q.B.  D.96. 

W  16  Q.  B.  Bep.  506;  19  Law  J.  Rep.  Q.B. 

^  (?)  48  Jaw  J.  Rep.  Q.B.  624,  527 ;  Law  Rep. 
4Q.B.D.394,400. 

(p  2  Term  Rep.  750. 

(8)  11  Cox  C.  C.  818. 
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seq,y  Hawkins*  P.O.  bk.  2,  ch.  23,  s.  64 ; 
4  Black.  Com,  363.  In  GolighUy  v.  Rey- 
nolds (10)  it  was  held  that  the  effect 
of  the  statute  was  to  transfer  the  right, 
not  merely  to  give  a  remedy,  and  that  the 
original  owner  could  maintain  trover.  In 
Horwood  V.  Smith  (7)  the  plaintiff's 
action  failed  because  the  defendant,  a  pur- 
chaser in  market  overt,  had  sold  again 
before  action  brought.  Lord  Kenyon,  C.  J., 
said  :  "  If  in  this  case  the  goods  had  re- 
mained in  the  defendant's  possession  at  the 
time  of  the  attainder,  that  would  have 
altered  the  case."  By  7  &  8  Geo.  4.  c.  29. 
ss.  53  and  57,  the  right  to  restitution  was 
granted  in  the  case  of  goods  obtained  by 
false  pretences  as  well  as  in  that  of  goods 
stolen.  On  this  statute  it  was  held  that 
trover  was  maintainable,  where  there  had 
been  no  order  for  restitution — Soattergood 
v.  Sylvester  (5).  Then  came  24  &  25  Vict. 
c.  96.  s.  100.  No  distinction  is  made  be- 
tween goods  obtained  by  false  pretences 
and  stolen  goods :  if  the  latter  are  restored, 
though  sold  in  market  overt,  there  is  no 
reason  why  the  former  should  not  be. 
Certain  cases  ai-e  provided  for  by  the  sec- 
tion where  there  is  to  be  no  restitution,  but 
the  present  is  not  one  of  them.  An  order 
for  restitution  at  the  trial  may  be  refused, 
as  was  done  in  The  Queen  v.  Ford  (11), 
because  the  person  in  possession  was  not 
before  the  Court,  but  it  will  be  made  in 
spite  of  a  sale  in  market  overt — The  Queen 
V.  Horan  (12). 

To  bring  the  case  within  the  section  it 
is  sufficient  to  shew  a  conviction  under  24 
&  25  Yict.  c.  96.  s.  88 ;  it  makes  no  dif- 
ference whether  a  voidable  contract  was 
or  was  not  induced  by  the  false  pretences. 
The  only  authority  against  the  respondent 
is  Moyce  v.  Newington  (1),  which  proceeded 
on  a  misunderstanding  of  Horwood  v. 
SmiJ^h  (7)  And  Lindsay  v.  Cundy  (4).  The 
reasoning  of  Blackburn,  J.,  and  Lush,  J., 
in  the  last-cited  case  shews  that,  had  the 
facts  been  what  they  are  here,  their  deci- 
sion would  have  been  in  favour  of  the 
plaintiff;  and  that  reasoning  was  not 
affected  by  the  judgments  in  the  Court  of 
Appeal  and  House  of  Lords. 

(10)  Lofft.  88,  90. 

(11)  llCoxOC.  820. 

(12)  Ir.  B^p.  6  d.L.  293. 
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The  Allomey-General,  in  reply. 

Cur.  adv,  vuU. 

Lord  Watson  (on  August  5). — In  this 
case  I  have  come,  with  very  great  reluct- 
ance, to  the  conclusion  that  the  judgment 
of  the  Court  of  Appeal  ought  not  to  be 
disturbed. 

The  respondent  parted  with  his  goods 
under  a  voluntary  contract  of  sale,  which 
bad  the  effect  of  vesting  the  property  of 
the  goods  in  the  purchasers,  Klein  &  Co. 
It  now  appears  that  the  sale  was  induced 
by  fraud,  a  circumstance  which  gives  the 
seller  the  option  either  of  adhering  to  bis 
bargain  or  of  rescinding  it,  in  a  question 
with  the  fraudulent  purchaser.  The  indi- 
vidual partners  trading,  or  professing  to 
trade,  under  the  firm  of  Klein  «fe  Co.  have 
been  convicted,  at  the  instance  of  the 
original  owners,  of  the  statutory  mis- 
demeanour of  obtaining  the  goods  sold  to 
them  by  fraudulent  pretences.  Before  the 
prosecution  was  instituted,  and  before  he 
had  any  notice  that  the  goods  had  been 
fraudulently  obtained,  the  appellant  pur- 
chased them  in  good  faith  for  an  adequate 
price,  paid  the  purchase-money,  and  ob- 
tained delivery.  In  these  circumstances 
the  respondent  sues  the  appellant,  under 
section  100  of  the  Act  24  &  25  Vict.  c.  96, 
for  restitution  of  the  goods,  which  still 
remained  in  the  possession  of  the  appellant 
at  the  time  when  this  action  was  raised. 

I  do  not  think  that,  apart  from  statute 
law,  a  bona  fide  purchaser  from  one  who 
has  acquired  the  property  of  the  goods  by 
a  contract  of  sale  tainted  with  fraud, 
stands  in  precisely  the  same  relation  to  the 
original  owner  as  a  purchaser  of  stolen 
goods,  without  notice  of  the  theft,  in 
market  overt.  In  the  latter  case  the 
original  owner  and  the  purchaser  in  open 
market  are  to  this  extent  in  pari  casH, 
that  neither  has  done  aught  to  mislead  the 
other;  whilst  in  the  former  case  the 
original  owner  has  intentionally  given  his 
fraudulent  vendee  an  ex  facie  absolute  and 
valid  title  to  the  goods,  upon  which  pur- 
chasers without  notice  of  the  fraud  are 
entitled  to  rely.  1  have  great  difficulty  in 
supposing  that  the  Legislature,  as  an  in- 
centive to  the  prosecution  of  crime,  deli- 


berately intended,  in  the  case  where  the 
property  has  been  passed  by  the  act  of  the 
original  owner,  to  deprive  the  honest  pur- 
chaser both  of  his  goods  and  of  his  money ; 
but  I  have  been  unable  to  put  a  reason- 
able construction  upon  the  language  of 
section  100  which  will  avoid  that  inequit- 
able result. 

Section  100  enacts  that  if  any  person 
guilty  of  any  felony  or  misdemeanour  in 
*'  stealing  "  or  in  "  obtaining  "  a  chattel  or 
other  property,  shall  be  indicted  of  such 
offence  by  or  on  behalf  of  the  "  owner  of 
the  property  "  and  convicted  thereof,  **  in 
such  case  the  property  shall  be  restored  to 
the  owner  or  his  representative."  That 
enactment  enables  an  owner  who  has 
brought  himself  within  the  provisions  of 
the  clause  to  sue  for  recovery  of  his  pro- 
perty. It  has  been  settled  by  a  long  series 
of  authorities,  under  successive  statutory 
enactments,  of  which  24  k  25  Vict.  c.  96. 
s.  100  is  the  last,  that  the  former  owner  of 
goods  which  were  stolen  from  him,  upon 
his  prosecuting  the  thief  to  oonviction, 
becomes  entitl^  to  recover  the  goods  from 
a  bona  fide  purchaser  who  has  paid  a  full 
price  in  open  market.  To  my  mind  these 
authorities  are  not  reconcilable  with  any 
construction  of  the  clause  which  does  not 
attach  to  the  expression  ''  owner  of  the 
property  "  the  same  meaning  as  if  it  had 
been  "the  original  owner  of  the  property," 
or  which  does  not  attach  the  same  mean- 
ing to  the  words  '^  the  property  shall  be 
restored  to  the  owner,"  as  if  they  had  run 
thus :  *^  the  property  shall  revest  in  and 
shall  be  restored  to  the  original  owner." 
These  expressions  must,  in  my  opinion, 
have  the  same  force  and  must  be  similarly 
construed  in  the  case  of  conviction  for 
fraudulently  obtaining  goods  as  in  the 
case  of  conviction  for  theft.  The  language 
of  the  clause  leaves  no  room  for  making 
any  distinction  between  goods  obtained  by 
fraudulent  pretences  without  the  property 
passing,  and  goods  obtained  by  the  same 
means  under  a  voidable  contract  of  sale  ; 
and  it  is  for  these  reasons  that  I  am  con- 
btrained  to  hold  that  the  respondent  must 
prevail. 

Upon  two  recent  authorities  cited  at  the 
bar  I  have  these  observations  to  make. 
In  Lindsay  v.  Cundy  (4),  one  ^Blenkam 
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bad  been  convicted  of  obtaining  goods 
from  the  prosecutor  by  false  pretences,  bat 
the  defendants  had  purchased  the  goods 
from  Blenkam,  and  had  resold  them 
before  his  conyiction.  The  Judges  of  the 
Qaeen's  Bench  were  of  opinion  (4)  that 
there  was  a  roidable  contract  of  sale  which 
pasBed  the  property  of  the  goods  to  Blen- 
kam;  and  they  gave  judgment  for  the 
defendant  on  the  authority  of  Horwood  v. 
Smih  (7)  in  respect  that  the  statute  did 
not  revest  the  property  in  the  prosecutor 
uitU  conviction,  and  that  his  statutory 
title  did  not  relate  back  to  the  date  of  the 
original  fraud.  Lord  Blackburn  treated 
the  case  of  purchase  of  stolen  property 
from  a  thief  in  market  overt  as  on  all 
fours  with  that  of  purchase  from  a  seller 
who  has  a  title  of  property  under  a  con- 
tract voidable  on  the  ground  of  his  own 
fraud.  His  Lordship  said,  **  When  did 
the  plaintiff's  property  begin — that  is  to 
say,  begin  after  the  time  the  defendants 
bad  got  the  goods  in  this  case  1  Not  till 
after  the  conviction  of  the  party  guilty  of 
the  fraud/  because  before  that  time  the 
property  had  been  altered  by  a  bona  fide 
porchase  from  a  person  who  held  it  under 
a  voidable  but  not  void  contract.  Alter- 
ing these  few  words,  everything  in  the 
judgment  of  Mr.  Justice  Buller  (that  is, 
in  Horwood  v.  Smith  (7))  is  applicable  to 
the  present  case."  A  different  view  was 
taken  of  the  true  character  of  the  original 
toinsaction  both  in  the  Court  of  Appeal  and 
in  this  House  (4).  It  was  held  that  there 
was  no  contract,  and  that  the  property  did 
not  pass;  and  upon  that  footing,  the  sale 
to  them  not  having  been  in  market  overt, 
the  defendants  were  made  liable  for  the 
convention  of  the  goods  before  conviction. 
No  obeervations  were  made,  either  by  the 
Ixttds  Justices  or  by  the  noble  and  learned 
I«A  who  decided  the  case  here,  upon  the 
effect  of  the  Act  of  1861,  and  their  judg- 
ments do  not  impair  the  authority  of  the 
views  expressed  upon  that  point  in  the 
Court  of  Queen's  Bench. 

The  later  case  of  Moyce  v.  Netoingion 
(1)  would,  if  well  decided,  be  conclubive  in 
fiivour  of  the  appelant.  1  think  the  de- 
fendant in  that  case  did  commit  a  legal 
^wng  in  taking  the  sheep  hrevi  manu  out 
oCtbe  possession  of  the  plaintiff  before  he 
™d  obtamed  the  conviction  of  his  fraudu- 
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lent  vendee.  The  point  decided  was  that 
section  100  does  not  give  the  original 
owner,  who  parted  with  his  property 
under  a  contract  of  sale  induced  by  fraud, 
the  right  to  demand  restitution  from  a 
bona  fide  purchaser  who  is  in  possession 
at  the  time  of  the  conviction.  I  regret 
having  to  dissent  from  that  decision ;  but 
I  cannot  say  that  I  have  any  hesitation  in  - 
dissenting  from  the  reasons  assigned  for  it 
by  the  late  Lord  Chief  Justice,  which  ap- 
pear to  me  to  be  derived  from  an  entire 
misapprehension  of  what  was  decided  by 
the  Court  of  Exchequer  in  Horwood  v. 
Smith  (7),  and  by  the  Court  of  Queen's 
Bench  in  Lindsay  v.  Cundy  (4). 

I  am  therefore  of  opinion  that  the  order 
appealed  from  ought  to  be  affirmed,  and 
the  appeal  dismissed  with  costs;  and  I 
move  accordingly. 

Lord  Bramwell. — I  agree  in  the  rea- 
soning and  conclusion  of  my  noble  and 
learned  friend  (Lord  Watson).  I  agree 
also  in  his  regret  that  our  decision  must 
be  as  it  is,  and  in  his  remark  that  be  does 
not  think  the  Legislature  could  have  so 
intended. 

It  is  manifest  from  the  old  authorities, 
Glanville,  Fleta,  and  others  cited  by  Mr. 
Charles,  that  in  the  case  of  stolen  goods 
the  plaintiff  in  a  proceeding  by  appeal, 
in  which  he  established  the  theft,  was 
entitled  to  a  restitution  of  stolen  goods, 
tliough  they  had  been  sold  in  market 
overt.  That  indeed  changed  the  property ; 
but  that  property  was  restored  on  the 
success  of  the  proceeding.  It  cannot  be 
doubted  that  the  statute  of  Henry  VIII. 
was  intended  to  have  the  same  effect  and 
consequences.  This  is  shewn  by  the  reason 
of  the  thing  and  the  authorities,  and  indeed 
was  admitted  by  the  Attorney-General. 
If  this  then  were  a  case  of  stolen  goods, 
the  plaintiff's  right  could  not  be  contested. 
But  it  is  a  case  not  of  stolen  goods,  but  of 
goods  obtained  under  a  contract  itself  ob- 
tained by  fraud  and  voidable.  The  ques- 
tion could  not  arise  under  the  statute  of 
Henry  VIII.,  but  it  can  now.  To  hold 
that  the  cases  differ  would  be  to  hold  that 
the  same  words  in  the  same  place  are  to 
have  different  meanings  as  to  different 
things.     That  cannot  be. 

The  authorities  are  all  one  way  and 
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against  the  defendant,  except  Moyce  y. 
NevDington  (1).  That  case  was  wrongly 
decided  on  a  mistake  aa  to  the  effect  of 
Lindsay  v.  Cwndy  (4).  The  law  is,  that 
on  conviction  the  property  revests.  Until 
then  it  is  not  in  the  original  owner  if  it 
has  been  sold  in  market  overt  or  sold  by 
a  fraudulent  purchaser  to  a  bona  fide  pur- 
chaser from  him. 

Lord  FitzGerald. — It  seems  to  me  un- 
fortunate that  we  have  i^ot  the  facts  before 
ns  as  to  the  allied  contract  between  the 
claimants  (Galpin  &  Crochard)  and  Hodder 
or  Hodder  &  Klein,  and  as  to  what  was 
the  character  of  the  false  pretence  by 
which  the  alleged  bargain  was  rendered 
voidable.  The  only  statement  we  have 
of  the  facts  is  to  be  collected  from  the 
judgment  of  Mr.  Justice  Denman  :  "  Be- 
tween January  and  March,  1885,  Hodder 
obtained  some  goods  from  Galpin  &  Cro- 
chard, which  we  must  take  to  have  been 
obtained  by  false  pi-etences,  so  that  there 
was  an  obtaining  of  them,  as  far  as  appears, 
by  some  bargain  or  other,  which  was  a 
bargain  which  might  liave  been  avoided  ; 
but  there  was  an  obtaining  of  them.  Be- 
tw'een  March  and  May  the  goods  had  been 
pawned  by  this  man  Hodder,  who  had  so 
obtained  them,  with  a  person  of  the  name 
of  Dobree,  a  pawnbroker;  and  Dobree, 
not,  I  suppose,  having  premises  of  his  own 
to  store  them  in,  stored  them  at  the  pre- 
mises of  a  man  named  Starbuck." 

The  goods  may  have  been  obtained  by 
falsehood  on  the  part  of  the  supposed 
vendee,  which  would  lead  to  the  conclusion 
that  there  never  had  been  any  contract  of 
Fale.  The  additional  matters  of  fact  are 
succinctly  stated  in  the  report  (13);  but 
I  need  not  farther  advert  to  the  particulars, 
for  it  seemed  agi*eed  by  the  parties  on  the 
argument  that  your  Lordships  should  dis- 
pose of  the  appeal  on  the  basis  that  there 
had  been  a  contract  under  which  the  pro- 
perty in  the  goods  in  question  passed  to 
the  vendee  (Hodder),  but  under  such  cir- 
cumstances that  the  bargain  was  so  vitiated 
by  the  false  pretences  of  the  vendee  as 
to  render  it  voidable  at  the  option  of  the 
vendor. 

(IS)  56  I^w  J.  Rep'.  Q.B.  128 ;  Law  Bep. 
18  Q.B.  0.522.  *^  ^ 


We  must,  however,  go  further,  and 
assume  that  the  false  pretence  of  Hodder 
was  of  some  existing  material  fact  false  to 
his  knowledge,  by  which  he  obtained  not 
only  the  bargain  but  the  possession  of  the 
goods.  Hodder  having  got  possession  of 
the  goods  (merinoes  and  cashmeres)  pawned 
them  with  Dobree — but  when  exactly,  or 
under  what  circumstances,  does  not  appear 
— and  Dobree  sent  them  to  be  finished  and 
exposed  for  sale  at  the  shop  of  Starbuck 
in  the  city  of  London,  where  Bentley,  the 
defendant  in  the  issue,  bought  them  on 
the  30th  of  May,  1885,  under  circum- 
stances not  now  impeached,  and  which 
amounted  to  a  sale  in  market  overt.  The 
appellant  does  not  rest  his  claim  on  any 
other  title  than  the  purchase  in  market 
overt.  Galpin  &  Crochard  elected  to  avoid 
the  contract.  We  must  take  it  that  they 
did  so,  but  when  or  how  does  not  appear, 
save  that  on  their  prosecution  Hodder  & 
Klein  were  committed  for  trial  on  the 
same  30th  of  May,  and  since  tried  and 
convicted  in  September,  1885,  of  obtaining 
the  goods  in  question  by  false  pretences. 

We  have  had  a  very  able  and  interesting 
argument,  but  I  need  not  follow  it  through 
all  its  details,  for  it  was  admitted  by  coun- 
sel for  Bentley.  looking  to  the  long  current 
of  authorities,  that  if  the  goods  had  been 
stolen  from  Galpin  <k  Crochard,  though 
purchased  by  Bentley  in  market  overt, 
he  could  not  deny  that  on  conviction  of 
the  thief  the  original  owners,  Crslpin  ^ 
Crochard,  would  have  been  entitled  to  the 
restoration  of  the  goods.  It  seems  to  ine 
that  it  was  right  to  make  this  admission, 
for  when  we  find  a  long  train  of  decisionB 
all  pointing  the  same  way  we  ought  not 
to  disturb  them,  even  though  we  should 
think  that  it  would  have  been  more  ex- 
podient,  if  practicable,  to  give  full  eflTect  to 
a  sale  in  market  overt.  The  practice  and 
current  of  authority  has  been  the  same  in 
Ireland  as  in  England,  but  especially  since 
the  decision  in  The  Queen  v.  Uoran  (12), 
in  which,  on  a  question  reserved,  ten 
Judges  took  part  and  were  unanimous. 

The  case  before  your  Lordships  is  thus 
reduced  to  the  question  whether  Moyce  v. 
Newington  (1)  was  well  decided.  If  it 
was  well  decided,  the  appellant  (Bentley) 
has  established  his  right  to  succeed  on  the 
ii^uB,  fi)r  that  ctt&'e  is  exktotly  in  jAnnt.    I 
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BmUUy  y.  Vilinent,  H.L, 
ooneor  with  my  noble  and  learned  friends 
mopmion  that  Moyce  v.  Newington  (1) 
cumot  be  supported,  as  it  seems  to  me 
to  rest  not  on  what  the  Legislature  has 
expressed,  but  on  what  it  ought  to  have 
fiwL  I  am  unable  to  adopt  the  conclu- 
sion of  the  Chief  Justice  that  the  language 
of  the  Legislature  applies,  and  is  obviously 
intended  to  apply,  to  cases,  and  to  those 
only,  in  which  possession  has  been  ob- 
tained without  the  property  passing.  The 
Legislature  has  not  said  so,  and,  in  my 
opinion,  did  not  intend  to  say  so.  The 
Legisiatnre  seems  rather,  from  the  time  at 
which  it  first  made  obtaining  goods  by 
false  pretences  a  misdemeanour,  to  have 
put  the  misdemeanour  and  the  cognate 
and  closely  allied  offence  of  larceny  on  the 
same  ground  as  to  the  right  of  restoration 
on  conviction.  I  refer,  inter  alia,  to 
7  <k  8  Geo.  4.  c.  29,  ihe  title  of  which  is, 
"An  Act  for  consolidating  and  amending 
the  laws  in  England  relative  to  larceny 
and  other  offences  connected  therewith." 
Section  53  enacts,  **  And  whereas  a  failure 
of  JQstice  frequently  arises  from  the  subtle 
distinction  between  larceny  and  fraud, 
for  remedy  thereof  be  it  enacted.  That  if 
any  person  shall  by  any  false  pretence 
obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent 
to  cheat  or  defraud  any  person  of  the 
same,  every  such  offender  shall  be  guilty 
of  a  misdemeanour.  Provided  always 
that  if  upon  the  trial  of  any  such  person 
it  shall  be  proved  that  he  obtained  the 
property  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted."  And 
section  57  enacts,  "  And  to  encourage  the 
prosecntion  of  off^iders,  be  it  enacted, 
That  if  any  person  guilty  of  any  such 
felony  or  misdemeanour  in  stealing,  taking, 
obtaining,  or  converting,  &c.,  any  chattel, 
ic,  shaU  be  indicted  for  any  such  offence 
by  or  on  behalf  of  the  owner  of  the  pro- 
perty, or  his  executor  or  administrator, 
and  convicted  thereof,  in  such  case  the 
property  shall  be  restored  to  the  owner  or 
^18  representative."  And  again,  by  18  & 
19  Vict.  c.  126  (the  Criminal  Justice  Act), 
▼here  a  summary  jurisdiction  is  given  in 
certain  cases  of  larceny  and  false  pre- 
tences, section  8  provides,  "It  shall  be 
Wul  for  the  Justices  by  whom  any  per- 
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son  is  convicted  under  this  Act  to  order 
restitution  of  the  property  stolen,  taken, 
or  obtained  by  fieJse  pretences  in  those 
cases  in  which  the  Court  before  whom  the 
person  convicted  would  have  been  tried 
but  for  this  Act  may  be  by  law  authorised 
to  order  restitution." 

The  Legislature  seems  to  me  in  these 
general  statutes,  including  24  &  25  Vict, 
c.  96.  s.  100,  to  have  dealt  with  and  ex- 
pressed the  right  to  restoration  of  the 
goods  on  the  conviction  of  the  offender  in 
the  same  language  and  depending  on  the 
same  event,  whether  the  offence  was  the 
felony  of  larceny  or  the  misdemeanour  of 
false  pretences.  If  we  were  to  adopt  the 
view  of  the  Lord  Chief  Justice  (though  it 
might  be  desirable  to  be  able  to  do  so), 
the  consequences  would  probably  be  more 
extensive  than  at  first  sight  appears — 6.y., 
it  would  seem  then  difficult  in  such  case 
to  sustain  a  conviction  for  obtaining  goods 
by  false  pretences  where  the  contract  was 
such  that  as  between  the  vendor  and 
vendee  it  was  not  absolutely  void,  but 
voidable  only  at  the  election  of  the  vendor. 

I  have  only  to  add  that  by  this  decision 
we  do  not  intend  to  interfere  with  the 
principle  established  in  White  v.  Garden  (3). 

Lord  Macnaghten. — I  agree  in  the 
opinions  which  have  been  delivered  by  my 
noble  and  learned  friends,  and  I  share  the 
regret  which  has  been  expressed  in  being 
compelled  to  arrive  at  this  decision. 

Order  appealed  from  affirmed ;   and 
appeal  dismissed,  toith  costs. 


Solicitors — S.  J.  Attenborongh,  for  appellant ; 
Blunt  &  Lawford,  for  respondent. 
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[IN  THE  HOUSE  OF  LORDS.] 
1 887.  "I  HAMILTON,  FRA8ER  AND  COM- 

May,  12,  13.  >  pany  v.  pandobf  and  com- 

July  14.       J     PANY. 

Ship — Charter- Party — BiU  of  Lading 
— Excepted  Perils — **  Dangers  and  Acci- 
dents of  the  Seas  " — Pipe  gnawed  through 
hy  Rats — Damage  to  Cargo  by  Sea-  Water, 

A  cargo  of  rice  was  shipped  on  board 
tlie  defendants^  vessel,  under  a  charter- 
party  and  bills  of  lading.  Both  in  the 
charter-party  and  in  the  biUs  of  lading 
**  dangers  and  accidents  of  the  seas  "  were 
excepted  perils.  During  the  voyage  rats 
gnawed  a  hole  through  a  pipe  connected 
with  a  bath-room,  and  sea-water  pacing 
through  the  hole  damaged  the  cargo.  All 
reasonable  precautions  had  been  taken  by 
the  defendants,  both  during  the  shipment 
of  the  cargo  and  during  the  voyage,  to  keep 
down  the  rate  .---Held,  that  the  proximate 
cause  of  the  loss  was  the  incursion  of  the 
sea,  that  such  incursion  was  a  danger  or 
accident  of  the  seas  within  the  exceptions  in 
the  charter-party  and  bills  of  lading,  and 
that  inasmu4ih  as  it  was  7iot  due  to  any 
negligence  of  tJis  defendants  the  plaintiffs 
could  not  recover, 

Tbis  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  55  Law  J. 
Rep.  Q.B.  546;  Law  Rep.  17  Q.B.  D. 
670),  which  reversed  one  of  Lopes,  L.J. 
(reported  Law  Rep.  16  Q.B.  D.  629). 

The  action  was  brought  by  the  respon- 
dents, shippers,  against  the  appellants  for 
damages  for  injury  to  rice  shipped  on 
board  a  vessel  of  the  appellants.  The 
statement  of  defence  alleged  that  the  in- 
jury complained  of  was  caused  by  perils 
excepted  in  the  charter-party  and  bills  of 
lading. 

The  excepted  perils  in  the  charter- 
party  were,  "  the  act  of  God  and  all  and 
every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  steam  navigation,  of 
whatever  nature  and  kind  soever,  and 
errors  of  navigation  during  the  voyage." 

The  excepted  perils  in  the  bills  of  lading 
were,  "  all  and  every  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  what- 
ever nature  and  kind  soever." 

At  the  trial  it  was  agreed  that  the 
damage  was  caused  during  the  voyage  by 


sea-water  passing  through  a  hole  in  a  pipe 
connected  with  the  bath-room  in  the 
vessel,  the  hole  having  been  produced  by 
the  gnawing  of  rats;  and  it  was  also 
agreed  that  all  reasonable  precautioxis 
were  taken  during  the  voyage  to  keep 
down  the  rats. 

The  following  questions  were  left  to  the 
jury  :— 

1.  Were  the  rats  that  caused  the 
damage  brought  on  board  by  the  shippers 
in  the  course  of  shipping  the  rice  1 

2.  Did  those  on  board  take  reasonable 
precautions  to  prevent  the  rats  coming  on 
board  during  the  shipping  of  the  cargo  % 

The  jury  answered  the  first  question  in 
the  negative,  and  the  second  in  the  affir- 
mative. 

Upon  further  consideration,  Lopes, 
L.J.,  held  that  the  damage  was  within  the 
exceptions,  and  that  the  defendants  "were 
not  liable,  but  his  decision  was  reversed 
by  the  Court  of  Appeal. 

The  defendants  appealed. 

Bigham,  Q.C.,  and  J,  G,  Barnes,  for  the 
appellants. — Any  incursion  of  sea- water 
from  natural  causes  which  cannot  be 
guarded  against  by  ordinary  care  is  an 
accident  of  the  sea.  The  case  is  not 
covered  by  authority.  There  are  decisions 
that  damage  to  a  ship  by  vermin  while  at 
sea  is  not  within  the  exception.  But  no 
sea  peril  was  thereby  caused ;  the  actual 
loss  was  occasioned  by  rats'  teeth.  Here, 
if  the  rats  had  eaten  the  rice,  the  loss 
would  not  be  within  the  exception.  Z)cUe 
V.  Hall  (1)  was  an  action  against  a 
common  carrier,  not  a  special  carrier,  and 
has  no  bearing  on  the  present  case. 
Pickering  v.  Barkley  (2)  helps  the  appel- 
lants. There  pirates  were  held  a  peril  of 
the  sea  because  on  the  sea.  In  Rohl  v. 
Parr  (3)  injury  tp  a  ship's  bottom  by- 
worms  was  held  not  a  peril  of  the  seas 
within  a  policy,  it  being  probably  con- 
sidered that,  whether  they  came  from  sea 
or  air,  their  action  was  to  be  regarded  as 
natural  rotting,  ordinary  wear  and  tear. 
In  Hunter  v.  Potts  (4)^  an  action  on  a 
policy,  rata  gnawed  the  bottom  while  the 

(1)  ]  Wils.  281. 

(2)  2  Roll.  Abr.  248  ;  Style,  132. 

(3)  1  Esp.  444. 

(4)  4  Campb.  203. 
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UamdioH,  Frcaer  <{•  Co.  v.  Pandorf  Si^  Co.,  B.L 
ship  was  in  port,  and  there  was  no  incur- 
don  of  the  sea — Hazards  Administrator 
T.  The  New  England  Marine  Insurance 
Company  (5)  and  The  JReeside  (6).  In  Lave- 
rm  V.  Drury  (7),.  an  action  on  a  policy 
m  fdl  fonrs  with  Hunter  v.  Potts  (4),  the 
Court  said  that'  if  sea- water  had  come 
through  a  hole  made  by  the  rats,  the 
plaintiff  might  have  succeeded.  Kay  v. 
Wheekr  (8)  was  a  decision  of  the  Court  of 
Appeal  to  the  same  effect  as  Laveroni  v. 
Drury  (7). 

Bat  it  is  said  that  there  is  a  difference 
between  the  construction  of  policies  and 
that  of  bills  of  lading  and  charter- 
parties.  It  is  submitted  that  the  true  dis- 
tinction is,  that  while  you  cannot  go  behind 
the  proximate  cause  of  peril  at  all  in  an 
action  on  a  policy,  you  can  do  eo  in  deal- 
ing with  a  bill  of  lading  or  charter-party, 
only  for  the  purpose  of  shewing  that  the 
penl  was  caused  by  the  acts  or  negligence 
of  a  party  to  the  contract,  who  is  not  to  be 
allowed  the  benefit  of  an  exception  in  such 
a  case.  There  is  no  instance  where  the 
Court  has  gone  behind  the  proximate 
cause  for  any  other  purpose.  If  you  do  go 
behind  for  any  other  purpose,  where  are  you 
to  stop  in  the  chain  of  causes  1  Why  stop 
»t  the  rats  1  In  The  Chartered  Mercantile 
Bank  of  India  and  China  v.  T/ie  Nether- 
lands India  Steam  Navigation  Company 
(9),  it  was  said  by  Brett,  L.J.,  that  a 
collision  not  due  to  negligence  would  be 
ftn  accident  of  the  seas ;  but  if  a  hole  made 
by  oolhsion  is  an  accident,  why  not  a  hole 
made  by  ratsi  In  Woodley  v.  Michell 
(10),  a  decision  now  under  the  considera- 
tion of  the  House  in  Thomas  Wilson  Sons 
*  Co.  V.  The  Oumers  of  the  Cargo  of  the 
XmUho  (11),  a  collision  due  to  negligence 
in  the  otier  ship  only  was  held  no  peril  of 
the  flea.  Right  or  wrong,  that  case  is  dis- 
tinguishable from  the  present,  because  the 

(5)  8  Peters,  567. 

(6)  2  Sumner,  567. 

,(7)8  Exch.     Eep.   166;    22  Law    J.    Rep. 
Exch.2. 
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^  (8)  36  Law  J.   Rep.  Exch.  180 ;    Law  Rep. 
2C.P.202. 

,  (9)  62  Law  J.  Kep.  Q.B.  220,  225  ;  law  Rep. 
IOQ.B.D.621,530. 

,  (10)  62  Law  J.  Rep.  Q.B.  325  ;  Law  Rep. 
liaB.D.47. 

_^(n)  66  Law  J.  Rep.  P.,D.  k  A.  116;  Law 
%12App.Ca8.503. 
Vol.  67.— Q.B. 


loss  might  have  been  prevented  by  human 
care.  But  here,  as  Lopes,  L.  J.,  said  in  his 
judgment,  *'  It  is  sea  damage  occurring  at 
sea,  and  nobody's  fault." 

In  the  Court  of  Appeal  Lord  Esher, 
M.R.,  never  throughout  his  judgment 
takes  into  account  the  incursion  of  the 
sea.  He  treats  the  case  as  governed  by 
Laveroni  v.  Drury  (7).  Bowen,  L.J.,  and 
Fry,  L.  J.,  in  their  joint  judgment,  proceed 
on  a  misconception  of  the  facts.  It  was 
an  undisputed  fact  that  the  presence  of  the 
rats  was  not  due  to  negligence,  and  it  had 
never  been  suggested  that  it  was  due  to  a 
defect  of  the  ship.  They  say,  "  It  is  isot 
strictly  necessary  to  decide  "  what  was  in 
fact  the  only  question  raised  in  the  case. 

The  following  cases  were  referred  to  : 
Dixon  v.  Sadler  (12),  Busk  v.  The  Royal 
Marine  Insurance  Company  (13),  Laurie 
v.  Douglas  (14),  OriU  v.  The  General  Iron 
Screw  Collier  Company  (15),  Garrigues 
V.  Coxe  (16),  Carver  on  Carriage  by  Sea, 
p.  92,  1  Parsons  on  Shipping  (ed.  1869), 
p.  258,  and  1  Parsons  on  Insurance,  p. 
545. 

Sir  Charles  Russell,  Q.C.,  and  Joseph 
Walton,  for  the  respondents. — The  prin- 
ciple of  construction  is  the  same  in  policies 
of  insurance  and  in  charter-parties  and 
bills  of  lading.  In  the  former  the  under- 
writers will  not  be  allowed  to  escape 
liability  by  any  enquiry  into  remoter 
causes.  The  contract  is  construed  in  the 
simplest  and  widest  way ;  the  only  ques- 
tion is.  Has  there  been  a  peril  of  the  sea  1 
So  the  agreement  to  carry  is  construed  in 
the  widest  sense.  The  shipowner  cannot 
escape  liability  unless  he  was  prevented 
by  peril  of  the  seas.  But  he  was  not 
prevented  if  the  accident  occurred  by  his 
own  fault. 

[The  Lord  Chancellor  referred  to  Steel 
V.  The  State  Line  Steamship  Company 
(17).] 

Again,  if  the  accident  occurred  from 
other  causes  than  his  negligence,  but  not 
by  the  action  of  the  sea  and  elements,  <!:c., 

(12)  5  Mee.  &  W.  405 ;  9  Law  J.  Rep.  Exch. 
48. 

(13)  2  B.  &  Aid.  73. 

(14)  15  Mee.  &  W.  746. 

(15)  36  Law  J.  Rep.  C.P.  321,  329;  37  ibid 
205 ;  Law  Rep.  1  C.P.  600,  611;  ibid.  3  C.P.  476. 

(16)  1  Binney,  692. 

(17)  Law  Rep.  3  App.  Cas.  72,  87. 
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Hamilton,  Fraser  4'  Co.  v.  Pandorf  ^  Co.,  H,L, 
the  shipowner  has  not  been  prevented  by 
peril  of  the  seas,  although  the  actual 
damage  be  by  sea- water — Fletdier  v.  Inglis 
(18).  The  presence  of  the  sea  in  its 
ordinary  state  is  a  necessary  incident  of 
navigation,  and  is  not  a  peril  of  the  seas. 
There  mnst  be  something  in  the  sea  which 
is  not  part  of  its  necessary  condition — 
something  fortuitous — to  constitute  a  peril 
or  accident.  Here  the  accident,  the  rats, 
was  not  caused  by  the  sea,  which  acted 
only  on  the  ordinary  laws  of  gravitation 
— that  is,  according  to  its  necessary  course 
in  its  ordinary  state.  How  does  the  case 
of  rats  biting  through  the  pipe  difier  from 
that  of  a  passenger  accidentally  leaving 
the  cock  turned  on  ? — TJie  Golden  Fleece 
(19)  and  Dudgeon  v.  Pembroke  (20).  The 
argument  on  the  other  side  confuses  cause 
and  effect.  The  incursion  of  sea- water  is 
not  within  the  exception  unless  caused  by 
a  peril  of  the  sea,  e.g.  where  it  is  caused 
by  ban-atry — TJie  Chasca  (21) ;  or  by  the 
act  of  a  sailor  beyond  the  scope  of  his 
employment — Woodley  v.  Michell  (10);  or 
by  a  stowaway.  The  donkey-engine  case 
— Hamilton,  Fraser  d;  Co,  v.  The  T/iaTnea 
and  Mersey  Marine  Insurance  Company 
(22)— is  now  on  appeal  to  the  House,  but 
is  in  any  case  distinguishable  on  the  special 
words  of  the  contract.  Where  a  ship 
stranding  on  a  mud-bank  in  ordinary  course 
of  navigation  sustains  injury  by  straining, 
that  is  not  peril  of  the  seas,  but  ordinary 
wear  and  tear — Magnus  v.  Bvitemer  (23), 
AmovJd  on  Marine  Insurance  (6th  ed.),  p. 
755,  Cidlen  v.  Butler  (24),  Taylor  v.  Curtis 
(25),  and  Phillips  on  Insurance,  vol.  1,  p. 
678  (5th  ed.),  sect  1132. 

Bigham,  Q.C>,  in  reply. — ^The  cause  of 
damage  was  the  accidental  incursion  of 
sea- water.  It  was  an  accident  of  the  seas 
because  it  produced  damage  which  would 

(18)  2B.  &  Aid.  315. 

(19)  Asp.  Mar.  Cas.  N.S.  431. 

(20)  43  Law  J.  Kep.  Q.B.  220;  Law  llcp. 
9  Q.B.  581. 

(21)  44  Law  J.  Eep.  Adm.  17;  Law  Rep. 
4  Ad.  ic  K.  446. 

(22)  65  Law  J.  Rep.  Q.B.  390;  Law  Rep. 
1 7  Q.B.  D.  195 ;  reversed  by  the  House  of  I»ords, 
56  Law  J.  Rep.  Q.B.  626 ;  Law  Rep.  12  App. 
Cas.  484. 

(23)  11  Com.  B.  Rep.  876;  21  Law  J.  Rep. 
C.P.  119. 

(24)  6  M.  Sc  S.  461. 

(25)  6  Talmti.  608. 


not  be  produced  if  the  sea  were  not  there. 
The  incursion  of  the  sea  in  consequence  of 
an  accident  is  an  accident  of  the  sea.  It 
was  nobody's  fault,  and  therefore  an  acci- 
dent. All  the  cases  cited  by  the  other 
side  are  acts  or  negligence  of  human  beings 
— Amould  on  Marine  Insurance  (6th  ed.), 
p.  748. 

Cur.  adv.  vult. 

The  Lord  Chancellor  (Lord  Hals- 
buey)  (on  July  1 4). — In  this  case  the  admis- 
sions made  at  the  trial  reduce  the  question 
to  this :  Whether  in  a  seaworthy  ship  the 
gnawing  by  rats  of  some  part  of  the  ship  so 
as  to  cause  sea- water  to  come  in  and  cause 
damage  is  a  danger  and  accident  of  the 
sea.  That  this  happened  without  any 
negligence  of  the  shipowner  is  material  in 
determining  the  rights  of  tho  parties  in 
this  particular  case,  but,  in  my  judgment, 
has  no  relevancy  to  the  question  whether 
the  facts,  as  I  have  stated  them,  constituted 
a  danger  or  accident  of  the  seas. 

With  all  respect  to  Lords  Justices  Bowen 
and  Fry,  they  have  not  accepted  the  hy- 
pothesis of  fact  which  the  admissions  at 
the  trial  render  essential.  It  is  admitted 
that  the  ship  was  seaworthy,  and  that 
there  was  no  negligence,  and  these  admis- 
sions are  absolutely  inconsistent  with  Iht 
reasoning  of  the  Lords  Justices,  which 
suggests  important  difficulties  in  deciding 
those  questions  of  fact  to  which  I  have 
referred,  but  seems  beside  the  question  if 
these  facts  are  proved  or  admitted,  as  I 
think  it  is  clear  they  were. 

The  other  question  with  which  the 
Master  of  the  EoUs  dealt  is  one  which 
must  be  determined  upon  the  ordinary 
rules  of  construction,  whatever  the  docu- 
ment is  the  meaning  of  which  is  under 
debate;  and  it  must  be  admitted  that 
words  may  receive  a  limited  meaning  by 
reason  of  the  other  words  with  which  they 
are  associated,  or  by  i-eason  of  the  subject- 
matter  with  which  they  deal,  or  by  reason 
of  the  mode  in  which  they  are  commonly 
used. 

It  is  clear  that  the  parties  do  not  mean 
by  such  an  instrument  as  we  are  constru- 
ing, to  except  all  accidents  of  any  kind  or 
description  whatsoever  which  may  happen 
during  the  particular  voyage  which  lArth 
pkrlira  ai^  looking  forward  to. 
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Some  effect  must  be  given  to  the  words 
"  perils  of  the  sea."  A  rat  eating  a  cheese 
in  the  hold  of  a  vessel  is  not  a  peril  of  the 
sen ;  the  sea,  or  the  vessel  being  on  the 
sea,  has  nothing  to  do  with  the  destruction 
of  the  cheese. 

This  was  the  decision  of  the  Court  of 
Exchequer  in  Laveroni  v.  Drury  (7).  In 
the  Zaw/ouma^  Report  of  that  case  Chief 
Baron  Pollock  and  Baron  Alderson  dis- 
tinctly pointed  out,  after  the  judgment  of 
the  Court  had  been  given,  that  the  decision 
at  which  the  Court  had  arrived  did  not 
touch  the  question  of  whether  the  sea 
being  let  in  by  a  hole  made  by  a  rat  was 
an  accident  or  danger  of  the  sea.  One  of 
the  dangers  which  both  parties  to  the  con- 
tract would  have  in  their  mind  would,  I 
think,  be  the  i)0S8ibility  of  the  water  from 
the  sea  getting  into  tho  vessel  upon  which 
the  cargo  was  to  be  carried  in  accomplishing 
her  voyage — it  would  not  necessarily  be 
by  a  storm,  the  parties  have  not  so  limited 
the  language  of  their  contract;  it  might  be 
striking  on  a  rock,  or  by  excessive  heat, 
80  as  to  open  some  of  the  upper  timbers ; 
these  and  many  more  contingencies  that 
might  be  suggested  would  let  the  sea  in ; 
but  what  the  parties,  I  think,  contemplated 
▼as  that  any  accident  (not  wear  and  tear, 
or  natural  decay)  which  should  do  damage 
by  letting  the  sea  into  the  vessel  should 
be  one  of  the  things  contemplated  by  the 
contract. 

A  subtle  analysis  of  all  the  events 
^hich  lead  up  to,  and  in  that  sense  cause, 
a  thing,  may  doubtless  remove  the  first 
Hnk  in  the  chain  so  far  that  neither  the 
law  nor  the  ordinary  business  of  mankind 
can  permit  it  to  be  treated  as  a  cause 
affecting  the  legal  rights  of  the  parties  to  a 
*^it,  la  this  case,  the  existence  of  the 
njts  on  board,  their  thirst,  the  hardness  of 
weir  teeth,  the  law  of  gravitation,  which 
<^«8ed  the  water  to  descend  upon  the  rice, 
the  ship  being  afloat,  the  pipe  being  lead, 
and  its  capacity  of  being  gnawed — each  of 
these  may  be  represent^  as  the  cause  of 
the  water  entering ;  but  I  do  not  assent  to 
^P  view  that  this  contract  can  have  a 
uinerent  meaning  attached  to  it  according 
^  you  regard  each  step  in  the  chain  of 
«^ent6  as  the  origin  out  of  which  the 
^naage  ultimately  arises. 

lii  the  class  of  contract  where  the  ship- 


owner's negligence  or  misconduct  prevents 
perils  of  the  sea  being  relied  upon,  it  is 
not  that  perils  of  the  sea  are  different,  or 
that  the  words  ought  to  have  a  different 
meaning  attached  to  them,  but  because  in 
those  cases  an  additional  term  exists  in  the 
contract,  which  makes  the  negligence  of 
the  shipowner,  or  of  those  for  whom  he  is 
responsible,  a  material  element ;  but  it  is 
also  necessary  to  give  effect  to  the  words 
"  dangers  and  accidents  of  the  seas." 

Now  cases  have  been  brought  to  your 
Lordships'  attention  in  which  the  decision 
has  turned,  not,  I  think,  upon  the  ques- 
tion of  whether  it  was  a  sea  peril  or  acci- 
dent, but  whether  it  was  an  accident  at 
all.  I  think  the  idea  of  something  for- 
tuitous and  unexpected  is  involved  in 
both  words,  **  peril "  or  "  accident " ;  you 
could  not  speak  of  the  danger  of  a  ship's 
decay — you  would  know  that  it  must 
decay;  and  the  destruction  of  the  ship's 
bottom  by  vermin  is  assumed  to  be  one  of 
the  natural  and  certain  effects  ofannn- 
protected  wooden  vessel  sailing  through 
certain  seas. 

One  ought,  if  it  is  possible,  to  give 
effect  to  all  the  words  that  the  parties 
have  used  to  express  what  this  bargain  is, 
and  I  think  in  this  case  it  was  a  danger, 
accident,  or  peril,  in  the  contemplation  of 
both  parties,  that  the  sea  might  get  in  and 
spoil  the  rice.  I  cannot  think  it  was  less 
such  a  peril  or  accident  because  the  hole 
through  which  the  sea  came  was  made  by 
vermin  from  within  the  vessel,  and  not 
by  a  swordfish  from  without— the  sea- 
water  did  get  in.  I  am,  therefore,  of 
opinion  that  'the  judgment  should  be  re- 
versed, and  I  move  your  Lordships  ac- 
cordingly. 

Lord  Watson. — The  respondents  sue 
for  damages  in  respect  of  injury  sustained, 
during  transit,  by  a  cargo  of  rice,  which 
was  carried  in  the  appellants'  steamship 
Inchrhona,  from  Akyab  to  Bremen.  The 
appellants  plead,  in  defence,  that  the  in- 
jury was  occasioned  by  a  danger  or  acci- 
dent of  the  sea,  within  the  meaning  of  the 
exception  in  the  charter-party  and  bills  of 
lading,  which  are  in  the  usual  terms.  In 
point  of  fact  the  rice  was  damaged  by  sea- 
water,  which  found  its  way  into  the  hold  of 
the  Inchrhona  through  a  hole,  gnawed  by 
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a  rat,  in  a  leaden  pipe  connected  with  the 
bathroom  of  the  vessel. 

If  the  respondents  were  preferring  a 
claim  under  a  contract  of  maiine  insurance, 
expressed  in  ordinary  terms,  I  should  be 
clearly  of  opinion  that  they  were  entitled 
to  recover,  on  the  ground  that  their  loss 
was  occasioned  by  a  peril  of  the  sea  within 
the  meaning  of  the  contract.  When  a 
cargo  of  rice  is  directly  injured  by  rats,  or 
by  the  crew  of  the  vessel,  the  sea  has  no 
share  in  producing  the  damage,  which,  in 
that  case,  is  wholly  due  tx>  a  risk  not 
peculiar  to  the  sea,  but  incidental  to  the 
keeping  of  that  class  of  goods,  whether  on 
shore  or  on  board  of  a  voyaging  ship.  But 
in  the  case  where  rats  make  a  hole,  or 
where  one  of  the  crew  leaves  a  port-hole 
open,  through  which  the  sea  enters  and 
injures  the  cargo,  the  sea  is  the  immediate 
cause  of  mischief,  and  it  would  afford 
no  answer  to  the  claim  of  the  insured  to 
say  that,  had  ordinary  precaution  been 
taken  to  keep  down  vermin,  or  had  careful 
hands  been  employed,  the  sea  would  not 
have  been  admitted,  and  there  would  have 
been  no  consequent  damage. 

Your  Lordships  have  now  disapproved 
of  the  novel  doctrine  that,  in  a  contract  of 
sea  carriage,  a  meaning  must  be  attached 
to  the  expression  "  dangers  and  accidents 
of  the  seas  "  different  from  that  which  it 
bears  in  a  contract  insuring  cargo  against 
sea  risks ;  that  in  the  case  of  a  charter- 
party  or  bill  of  lading  the  Court  ought  to 
look  to  what  has  been  termed  the  remote 
as  distinguished  from  the  proximate  cause 
of  damage,  whereas  in  the  case  of  a  policy 
the  proximate  cause  can  alone  be  regarded. 
The  expression  has  precisely  the  same 
significance  in  both  cases;  but  there  is 
this  difference  between  them,  that  when  a 
shipowner,  who  is  bound,  by  the  implied 
terms  of  his  contract,  to  carry  with  or- 
dinary care,  claims  the  benefit  of  the  ex- 
ception, the  Court  will,  if  necessary,  go 
behind  the  proximate  cause  of  damage,  for 
the  purpose  of  ascertaining  whether  that 
cause  was  brought  into  operation  by  the 
negligent  act  or  default  of  the  shipowner 
or  of  those  for  whom  he  is  responsible. 
As  Lord  Blackburn  said  in  Sted  v.  The 
State  Line  Steamahip  Company  (17) : 
"  Although  the  things  perished  by  a  peril 
of  the  sea,  still,  inasmuch  as  it  was  the 
negligence  of  the  shipowner  and  his  ser- 


vants that  led  to  it,  they  cannot  avail 
themselves  of  the  exception." 

I  am  of  opinion  that  the  appell&Dts 
must  prevail,  because  it  has  not  been 
shewn  that  the  peril  which  was  the  im- 
mediate and  efl^ient  cause  of  damage 
owed  its  existence  to  their  negligence.  In 
the  course  of  the  trial  before  Lord  Justice 
Lopes,  it  does  appear  to  have  been,  at  one 
time,  suggested  that  the  appellants'  ser- 
vants failed  to  exercise  due  diligence  in 
extirpating  the  rats,  and  also  that  the 
bath-room  pipe  ought  not  to  have  been  of 
lead,  but  of  some  other  material  which  a 
rat  could  not  or  would  not  gnaw.  Neither 
of  these  points  was  submitted  to  the 
iury,  who  negatived  the  only  charge  of 
negligence  which  was  ultimately  insisted 
on  by  the  respondents.  I  accordingly  con- 
cur in  the  judgment  which  has  been  moved. 

Lord  Bramwell. — I  am  of  opinion  that 
this  judgment  must  be  reversed.  This  is 
the  third  case  in  which  this  House  has 
had  to  consider  whether  a  peril  of  the  sea 
or  other  peril  within  the  general  words 
was  shewn.  The  arguments  and  discus- 
sions in  all  three  have  been  very  useful  in 
helping  to  a  conclusion.  As  I  have  said 
elsewhere,  I  think  the  definition  of  Lord 
Justice  Lopes  very  good  :  ''  It  is  a  sea 
damage  occurring  at  sea,  and  nobody's 
fault."  What  is  the  perill  It  is  that  the 
ship  or  goods  will  be  lost  or  damaged ;  but 
it  must  be  "  of  the  sea."  Fire  would  not 
be  a  peril  of  the  sea ;  so  loss  or  damage 
from  it  would  not  be  insured  against  by 
the  general  words.  So  of  lightning.  In 
the  present  case  the  sea  has  damaged  the 
goods.  That  it  might  do  so  was  a  peril 
that  the  ship  encountered.  It  is  true  that 
rats  made  the  hole  through  which  the 
water  got  in,  and  if  the  question  were 
whether  rats  making  a  hole  was  a  peril  of 
the  sea,  I  should  say  certainly  not.  If  we 
could  suppose  that  no  water  got  in,  but 
that  the  assured  sued  the  underwriter  for 
the  damage  done  to  the  pipe,  I  should  say 
clearly  that  he  could  not  recover.  But  I 
should  equally  say  that  the  underwriters 
on  goods  would  be  liable  for  the  damage 
shewn  in  this  case.  Then  I  am  of  opinion 
that  "  perils  of  the  seas  "  is  a  phrase  having 
the  same  meaning  in  bills  of  lading  and 
charter-parties  as  in  policies  of  insurance. 
I  repeat  my  illustration  :  if  underwriters 
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paid  this  logs  as  through  a  peril  of  the  sea, 
ho«r  woald  they,  in  the  name  of  the  as- 
smed,  claim  from  the  shipowner,  because 
H  was  not  a  peril  of  the  sea  1  I  do  not  go 
through  the  cases;  I  say  there  is  none 
opposed  to  this  opinion.  The  doubt  or 
hesitation  expressed  in  the  case  (Ctdlen  v. 
Butler  (24))  where  the  ship  was  sunk  by 
being  fired  into,  is  certainly  a  doubt  the 
other  way,  but  only  a  doubt. 

An  attempt  was  made  to  shew  that  a 
peril  of  the  sea  meant  a  peril  of  what  I 
feel  inclined  to  call  the  sea's  behaviour  or 
ill  condition.  But  that  is  met  by  the 
aigament  that,  if  so,  striking  on  a  sunken 
rode,  on  a  calm  day,  or  against  an  iceberg, 
and  consequent  foundering,  is  not  a  peril 
of  the  sea  or  its  consequence. 

No  question  of  negligence  exists  in  this 
case.  The  damage  was  caused  by  the  sea 
in  the  coarse  of  navigation,  with  no  default 
in  any  one.  I  am  therefore  of  opinion  that 
the  damage  was  caused  by  peril  of  the  sea 
within  the  meaning  of  the  bill  of  lading, 
that  Lord  Justice  Lopes  was  right,  and 
that  the  judgment  must  be  reversed. 

LoBB  FitzGerald. — The  damage  to  a 
portion  of  the  cargo  of  rice  carried  by  the 
defendants'  ship  was  not  occasioned  either 
remotely  or  immediately  by  any  negligence 
of  the  defendants  as  alleged  in  the  state- 
ment of  claim ;  but  they  may  nevertheless 
be  liable ;  and  the  real  question  is  whether 
the  defendants  have  established  that  it 
arose  from  a  peril  of  the  sea  coming  within 
the  ex(»ption  contained  in  the  charter- 
party  and  in  the  bill  of  lading.  I  agree 
with  my  noble  and  learned  friend  opposite 
(Lord  Watson)  that  the  exception  "  peril 
c^the  sea"  has  the  same  meaning  whether 
it  occurs  in  a  marine  policy  or  in  a  charter- 
party  or  bill  of  lading,  and  is  to  be  so  in- 
terpreted, but  that  when  the  action  is  on 
^  contract  of  carriage  you  may  look 
behind  the  proximate  or  immediate  cause 
for  tiie  purpose  of  ascertaining  whether 
the  remote  cause  may  not  have  been  the 
negligence  of  the  carrier — and,  indeed,  the 
<*rrier  is  usually  under  the  necessity  of 
^blishing  that  no  negligence  of  his  had 
jcd  to  the  calamity.  Thus,  for  instance, 
if  a  ship  is  cast  on  the  rocks  by  force  of 
the  winds  or  sea,  that  is  a  loss  by  a  peril 
of  ^e  sea  within  the  exception ;  but  in  an 
wjtion  against  the  carrier,  it  would  be  open 
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to  consider  whether  the  ship  being  placed 
in  that  position  did  not  originate  in  negli- 
gent navigation. 

At  the  close  of  the  argument  I  was 
slightly  inclined  to  the  opinion  that  the 
loss  in  question  might  be  more  accurately 
described  as  arising  from  a  peril  of  the 
ship  than  caused  by  a  peril  of  the  sea  ;  but 
on  consideration  of  the  very  careful  and 
elaborate  judgments  in  the  Court  of  Ap- 
peal and  the  authorities  referred  to,  and 
looking  at  the  reason  of  the  thing,  I  have 
come  to  a  conclusion  in  accord  with  that 
announced  by  my  noble  and  learned  friends, 
adopting  the  reasons  and  the  decision  of 
Lonl  Justice  Lopes. 

The  accident  was  fortuitous,  unforeseen, 
and  actually  unknown  until  the  ship 
reached  her  destination  and  commenced 
unloading.  I  do  not  however  mean  to 
suggest  that  to  constitute  a  peril  of  the 
sea  the  accident  or  calamity  should  have 
been  of  an  unforeseen  character. 

The  remote  cause  was  in  a  certain  sense 
the  action  of  the  rats  on  the  lead  pipe,  but 
the  immediate  cause  of  the  damage  was 
the  irruptiofi  of  sea-water  from  time  to 
time  through  the  injured  pipe,  caused  by 
the  rolling  pf  the  ship  as  she  proceeded  on 
her  voyage^ 

There  h<^ving  been  no  negligence  on  the 
part  of  the  defendants,  I  am  of  opinion 
that  they  have  brought  the  case  within 
the  exceptiion  and  are  protected. 

Lord  Perscpell. — ^I  have  so  recently 
expressed,  in  the  case  of  Thomas  Wilson 
Sons  dCr  Oo.  v.  The  Owners  of  the  Cargo  of 
the  Xantko  (11),  my  views  upon  the  in- 
terpretation to  be  put  upon  the  words 
**  danger^  and  accidents  of  the  seas,"  oc- 
curring Jn  a  bill  of  lading,  that  I  need 
trouble  your  Xiordships  with  but  few  ob- 
servatiops  in  this  case. 

I  takp  the  facts  to  be  that  the  damage 
occurred  by  the  sea  entering  through  a 
leak  caused  by  rats,  without  any  neglect 
or  default  on  the  part  of  the  shipowner  or 
those  for  whom  he  was  responsible,  and 
that  this  was  not  an  ordinary  incident  of 
the  voyage  which  he  was  bound  to  antici- 
pate. In  saying  so  I  am  differing  from 
the  ground  upon  which  two  of  the  learned 
Judges  in  the  Court  of  Appeal,  Lords  Jus- 
tices Bowen  and  Fry,  based  their  judg- 
ment.    But  when  those  learned  Judges 
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say  that  '^  it  was  consistent  with  all  the 
findings  that  the  mischief  done  to  the  pipe 
and  the  incursion  of  sea- water  which  fol- 
lowed would  never  have  happened  but  for 
either  a  defect  in  the  condition  of  the  ship 
or  some  want  of  prudence  in  the  ship- 
owner or  his  servants,"  I  think  they  over- 
look the  course  which  the  case  took  at  the 
trial.  It  was  suggested  daring  the  trial 
by  the  learned  counsel  for  the  plaintifls 
that  due  care  had  not  been  taken  to  ex- 
clude or  exterminate  the  rats,  and  that  if 
the  pipe  had  been  made  of  some  other 
material  the  accident  would  not  have  hap- 
pened. But  I  think  these  points  were 
distinctly  and  unequivocally  abandoned  by 
him.  If  intended  to  be  insisted  upon, 
they  raised  questions  upon  which  the 
opinion  of  the  jury  ought  to  have  been 
taken,  and,  with  the  assent  of  the  plain- 
tiffs* counsel,  the  only  questions  put  were 
upon  a  totally  different  point.  The  Master 
of  the  Bolls  rested  his  judgment  altogether 
upon  another  ground.  He  considered  that 
the  rats  were  the  real  cause  of  the  damage, 
and  that  it  was  therefore  not  due  to  a 
danger  or  accident  of  the  seas. 

I  quite  concur  with  the  view  expressed 
in  Laveroni  v.  Drury  (7)  that  injury  done 
to  a  vessel  or  its  cargo  by  rats  is  not  dam- 
age by  perils  of  the  sea.  But  in  that  very 
case  Lord  Chief  Baron  Pollock  said  :  "  If 
indeed  the  rats  had  made  a  hole  in  the 
ship  through  which  water  came  and  dam- 
aged the  cargo,  that  might  very  likely  be 
a  case  of  sea  damage."  The  Master  of  the 
Rolls  says  that  the  distinction  is  a  very 
tine  one  between  damage  done  by  rats 
which,  it  may  be,  so  eat  into  the  timbera 
of  a  ship  as  to  render  it  unfit  to  proceed  to 
sea,  and  the  loss  of  the  vessel  owing  to 
the  incursion  of  water  when  its  sides  have 
been  completely  penetrated  by  the  same 
cause.  I  own  I  think  the  distinction  a 
substantial  one,  and  it  seems  to  me  obvious 
that  Lord  Chief  Baron  Pollock  shared  this 
view. 

It  has  been  held  in  the  United  States, 
in  the  case  of  Garrigues  v.  Cox^  (16),  that 
a  leak  occasioned  by  the  eating  of  rats, 
without  negligence  on  the  part  of  the  ship- 
owner, was  a  risk  covered  in  a  marine 
policy  by  the  words  "  perils  of  the  seas." 
Taking  the  facts  of  this  case  to  be  as  I 
have  stated  them,  I  entertain  no  doubt 


that  the  loss  was  one  which  would  in  this 
country  be  recoverable  under  a  marine 
policy,  as  due  to  a  peril  of  the  sea.  It 
arose  directly  from  the  action  of  the  sea. 
It  was  not  due  to  wear  and  tear,  nor  to 
the  operation  of  any  cause  ordinarily  inci- 
dental to  the  voyage,  and  therefore  to  be 
anticipated.  And  inasmuch  as  it  was  not 
the  result  of  any  act  or  default  on  the  part 
of  the  shipowner  or  his  crew,  I  think,  for 
the  reasons  I  have  given  in  my  opinion  in 
the  case  already  alluded  to,  that  it  is 
within  the  exception  in  the  bill  of  lading. 
I  accordingly  concur  in  the  motion  which 
has  been  made. 

Lord  Macnaohten. — I  agree.  The 
goods,  which  were  carried  under  the  bill 
of  lading,  were  damaged  during  the  voyage 
by  the  incursion  of  sea- water.  The  water 
cnme  in  through  a  hole  gnawed  by  rats  in 
a  pipe  connecting  the  bath-room  with  the 
sea.  At  the  trial  various  chai^ges  and 
suggestions  were  made  of  negligence  on 
the  part  of  the  shipowner.  But  they  were 
all  either  withdrawn  or  negatived  by  the 
jury.  Under  these  circumstances  it  seems 
to  me  that  the  accident  which  caused  the 
damage  was  one  of  the  excepted  perils  or 
accidents,  and  there  was  no  reason  why 
the  shipowner  should  not  avail  himself  of 
the  exception.  It  was  an  accidental  and 
unforeseen  incursion  of  the  sea  that  coald 
not  have  been  guarded  against  by  the 
exercise  of  reasonable  care. 

I  agree,  therefore,  with  the  judgment  of 
Lord  Justice  Lopes.  I  do  not  think  the 
case  could  be  summed  up  better  than  it 
was  by  him  in  the  words  which  have 
already  been  quoted — "  sea  damage  occur- 
ring at  sea,  and  nobody's  fault."  I  concur 
in  the  motion  which  has  been  made. 

Order  appealed  from  reversed  ;  order  of 
LopeSf  L.J,,  restored  ;  the  respondents 
to  pay  to  the  appellants  the  costs  in 
both  Courts  below  and  of  tlie  appeal 
.  to  this  House;  cause  remitted  to  the 
Queen* s  Bench  Division. 

Solicitors— W.  A.  Crump  &  Son,  for  appellants; 
Hollams,  Son  &  CJoward,  for  respondents. 
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^THE  ROYAL  MAIL  STEAM- 
PACKET  COMPANY  V,  THE 
ENGLISH  BANK  OP  RIO 
DE   JANEIRO    (limited). 

Skip — General  Average — Landing  part 
of  Cargo — Subsequent  Jettison  of  part 
of  Cargo  on  Board — General  Average 
Ijm^LiabUitf/  of  part  landed  to  General 
Average  Contrihulion, 

Th  pUiintiffs^  steamship  took  t/ie  ground 
when  on  a  voyage  to  London  with  a 
gmerd  cargo  including  certain  specie  of 
the  defendants.  The  specie  was  landed  on 
an  idand  in  charge  of  the  pursei\  On  tlie 
fdUkwing  day  there  was  a  jettison  of  the 
cargo  in  circumstances  amounting  to  a 
general  average  loss.  The  ship  floated  ami 
widd  have  carried  the  specie,  but  by  an 
agreement  between  the  plaintiffs  and  de- 
fendants the  specie  was  escorted  in  enlarge 
of  the  Brazilian  Custotns  to  BaJiia,  whence 
U  VMS  carried  in  another  steamer  to  Lon- 
don.  The  plaintiffs  contended  Viat  the 
defendants^  as  owners  of  the  specie,  were 
Uakk  to  contribution  by  way  of  general 
average  .-—Held,  that  the  inference  of  fact 
rcas  ^t  the  specie  uhis  landed,  not  as  a 
T/ieaTw  of  securing  the  common  safety  of 
the  ship  and  cargo,  but  iii  order  to  save 
the  specie  itself,  and  therefore,  that  as  tlie 
specie  was  not  suhject  to  the  peril  tvhich 
occasioned  the  jettison,  it  was  not  liccble  to 
contribution  by  way  of  general  average. 

Special  CSase  stated  by  consent. 
The  facts  appear  in  the  following  pas- 
sage from  the  judgment  of  Wills,  J. : — 

"  In  this  case  tJbe  owners  of  the  Tagus 
claim  contribution  by  way  of  general  aver- 
age from  the  owners  of  specie  carried  by 
ber  on  a  voyage  from  Bio  to  Southampton 
under  the  following  circumstances :  The 
'^ogus  grounded  off  the  island  of  Itaparica, 
about  fifteen  miles  from   Bahia,  at  2.30 
A.M.  on  the  27th  of   June,  1886.     She 
grounded  on  a  coral  reef,  on  one  part  or 
aaoiher  of  which,  with  slight  variatioiis  of 
position,  she  remained  till  the  evening  of 
*bfi  2nd  of  July.     The  sea  was  running 
bi^i  and  very  shortly  after  she  struck 
8^  broke  over  which  continually  swept 
fte  decks  and  washed  away  the  cutter. 
8be  wag  exposed  to  the  unbroken  force 
^'  the  Atlantic    rt)llcrs,   and    I    cannot 


doubt  that  she  was  fi'Om  the  first,  and 
remained  to  the  last,  in  a  position  which 
threatened  the  destruction  alike  of  ship 
and  cargo,  and  which  made  it  necessary 
that  extraordinary  sacrifices  should  be 
made  and  extraordinary  expenses  incurred 
to  save  the  ship  and  cargo.  In  the  forenoon 
of  the  day  on  which  she  struck— the  27th 
of  June — the  master  began  to  land  his 
passengers  and  their  baggage,  and  com- 
pleted this  operation  on  the  28th.  About 
ten  o'clock  on  the  28th  he  landed  the 
specie,  of  which  25,000  sovereigns  belong- 
ing to  the  defendants  formed  a  part. 

"  The  vessel  lay  about  two  and  a  half 
miles  from  the  shore,  and  very  nearly 
opposite  to  a  fishing  village  called  Arituba, 
consisting  of  a  few  huts.  The  island  is 
from  twelve  to  fourteen  miles  long,  mostly 
uninhabited,  but  about  four  miles  off  is  a 
small  town  called  Catu,  on  the  western 
coast  of  the  island.  A  small  steamer  plies 
several  times  a  week  between  Catu  and 
Bahia,  distant  about  twenty  miles.  The 
specie  was  landed  at  Arituba,  and  placed 
there  in  a  hut  hired  for  the  purpose,  and 
remained  there  in  charge  of  the  purser 
and  doctor  from  the  28th  of  June  to  the 
2nd  of  July,  when  the  purser  handed  ii 
over  to  a  Brazilian  custom-house  officer 
under  the  charge  of  whom,  accompanied 
by  the  purser,  it  was  on  the  3rd  of  July 
taken  across  the  island  to  Catu,  and  there 
put  on  board  a  small  steamer  sent  from 
Bahia  by  the  plaintiffs'  agents.  A  file  of 
soldiers  had  been  sent  from  Bahia  by  the 
president  of  the  province  on  the  Ist  o^ 
July,  and  placed  at  the  disposal  of  the 
captain,  and  they  guarded  the  specie  from 
their  arrival  till  it  left  Catu,  and  escorted 
it  on  the  steamer  to  Bahia,  where  it  wa? 
handed  over  to  the  plaintiffs'  agent,  and 
by  him  forwarded  to  Southampton  by  th<^ 
Elbe,  under  an  agreement  between  the 
plaintiffs  and  defendants  by  which  they 
agreed  to  pay  general  average  as  if  it  had 
come  by  the  Tagus. 

'*  The  master  of  the  Tagu^,  finding  her 
immovable,  sent  away  the  second  officer 
with  the  mail-boat  about  8  A.M.  on  the 
27th  of  June.  Her  position  on  the  reef 
had  been  ascertained  at  3.30  a.m.,  when 
she  had  four  fiEtthoms  of  water  under  her 
bow  and  three  and  a  half  under  her  stern^ 
60  that  shs  must  have  been  resting  oil  Die 
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reef  somewhere  between  bow  and  stem, 
and  there  can  be  no  doubt  that  she  was 
in  a  position  of  great  peril.  The  plaintiffs' 
agent  at  once  proceeded  to  engage  lighters 
and  tugs  at  Bahia  to  proceed  to  the  assist- 
ance of  the  Tagus,  and  I  have  no  doubt 
from  this  fact  that  the  master  had  sent  him 
word  that  it  would  be  necessary  to  lighten 
the  vessel  in  order  to  get  her  off.  The 
mail-boat,  with  the  officer  in  charge,  re- 
turned to  the  ship  about  8  p.h.  of  the 
27th.  The  first  steamer  sent  by  the  agent 
arrived  near  the  Tagu8  in  the  forenoon  of 
the  28th,  but  the  weather  appears  to  have 
been  too  heavy  to  admit  of  her  rendering 
any  assistance  or  even  to  allow  communi- 
cation between  the  agent's  clerk,  who  was 
on  board  her,  and  the  stranded  vessel, 
and  about  mid-day  she  steamed  back  to 
Bahia.  In  the  night,  between  the  28th 
and  29  th,  very  heavy  rollers  set  in  from 
the  south,  and  about  5  a.m.  the  master 
came  to  the  conclusion  that  the  only 
means  of  saving  the  vessel  was  to  jettison 
the  cargo,  and  the  crew  worked  at  get- 
ting cargo  overboard  the  whole  of  that  day. 
A  tug  arrived  in  the  evening  of  the  29th, 
and  on  the  30th  of  June  and  the  1st  of 
July  several  other  tugs  followed.  The 
work  of  jettisoning  cargo  and  coal  went 
on  till  the  evening  of  the  2nd  of  July,  the 
tugs  hauling  on  to  the  ship  and  the  ship's 
engines  working  at  each  high  water.  The 
hawsers  parted  repeatedly,  and  it  was  not 
till  the  evening  of  the  2nd  of  July  that 
the  steamer  floated.  Lighters  had  been 
sent  out  to  the  ship  to  save,  if  possible, 
some  of  the  cargo  that  had  to  be  taken 
out,  but  the  weather  was  too  heavy  to 
permit  of  their  being  used,  except  one 
which  carried  some  of  the  passengers' 
effects  ashore.  The  steamer  proceeded  the 
next  morning — the  3rd  of  July — under 
her  own  steam  to  Bahia,  where  she  arrived 
a  few  hours  before  the  small  steamer  with 
the  specie.  A  portion  only  of  the  cargo 
had  been  jettisoned,  and  the  Tagua  was 
so  far  uninjured  that  she  proceeded  with- 
out repairs  to  Southampton  with  the  re- 
mainder of  her  cargo  on  board,  which  she 
delivered  in  good  order.  She  could  have 
carried  on  the  specie,  but  it  was  carried 
by  the  Elhe^  at  the  request  of  the  defen- 
dants, and  under  the  agreement  herein- 
before referred  to. 
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*'  The  plaintiffs  contend  that  the  spec 
is  liable  to  contribute  by  way  of  gener 
average  to  the  loss  by  jettison,  and  tl 
expense  of  getting  the  ship  afloat,  and  tl 
cost  of  landing,  guarding,  transportin 
warehousing,  and  reloading  the  sped 
No  attempt  has  been  made  on  either  si( 
to  draw  a  distinction  between  the  daii 
in  respect  of  jettison  and  that  in  respect ' 
the  co&t  of  tugs  and  the  like  ;  and  for  tl 
purpose  of  this  case  I  treat  these  t^ 
heads  of  claim  as  standing  on  the  san 
footing." 

The  Court  had  power  to  draw  any  ii 
ferenoes  of  fact  that  a  jury  could  draw.^ 

Sir  R,  E,  Webster  {Attorney-Genera 
(with  him  Sir  Charles  Russell,  Q.C.,  sr 
F.  W,  RaHces),  for  the  plaintiffs.— Tl 
specie  is  liable  to  contribute  to  genen 
average.  At  no  time  was  there  in  law 
complete  severance  of  the  common  ventur 
It  was  necessary  to  lighten  the  ship  i 
order  to  get  her  off ;  but  it  was  doubtfi 
whether  she  would  float  when  got  ol 
therefore  the  specie  was  landed  in  ord( 
that  the  freight  might  be  earned.  If  tl 
master  had  not  landed  it,  and  the  shi 
had  sunk,  he  would  have  been  guilt 
of  negligence  in  respect  of  the  ventnr 
If  the  specie  had  been  kept  in  the  ship 
boat  during  the  jettison,  it  could  not  hav 
been  contended  that  the  specie  was  n< 
liable  to  general  average  contributioi 
The  infei*ence  of  fact  is  that  the  landir 
was  for  the  common  interest.  It  cann< 
be  said  that  a  master  may  jettison  part  < 
the  cargo  and  land  part,  and  then  say  thi 
the  landing  was  for  the  benefit  of  the  pa 
ticular  part  landed.  If  the  specie  ha 
been  put  into  lighters  to  be  carried  1 
Bahia  and  had  been  lost  during  tl 
passage,  the  rest  of  the  cargo  would  hai 
had  to  contribute.  No  cases  on  insuram 
decide  that  where  unity  of  interest  ooi 
tinues,  the  mere  accident  of  separation  < 
part  of  the  cargo  puts  an  end  to  the  vei 
ture,  but  the  inference  is  that  the  commo 
interest  continues. 

The  case  of  Moran  v.  Jones  (1)  applw 
here.  That  case  has  been  said  to  be  ii 
consistent  with  Job  v.  Langton  (2) ;  bt 

(1)  7  E.  &  B.  523  ;  26  Law  J.  Rep.  Q.B.  1«7 

(2)  6  E.  &  B.  770  ;  26  Law  J.  Rep.  Q.B.  9T. 
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that  18  not  80.  The  distinction  between 
the  cases  is  merely  in  the  inferences  of 
&ct,  and  there  is  no  difference  in  principle. 

He  also  referred  to  WaUhew  v.  Mavro- 
jmi  (3),  Beavan  v.  The  Bank  of  United 
St&Us  (4),  and  I^elson  v.  Belmont  (5). 

Bigham,  Q,C.  (with  him  GoreU  Barnes) , 
for  tiie  defendants. — The  question  is  one 
of  fact.  The  test  is  whether  the  jettison 
was  made  with  the  object  of  saving 
(inter  alia)  the  specie.  No  one  could  sup- 
pose that  the  specie  and  nothing  else  was 
taken  off  in  order  to  lighten  the  ship.  In 
the  circamstances  existing  here  the  duty 
of  the  master  is  to  deal  with  such  portions 
of  the  cargo  as  can  be  easily  moved  in 
Older  that  they  shall  not  be  liable  to 
general  average.  If  he  does  not  do  this 
he  is  guilty  of  a  breach  of  duty  for  which 
an  action  will  lie ;  see  Notara  v.  Hender- 
wn,  (6)  and  Kenip  v.  HaUidarj  (7).  The 
fiictsshew  that  it  was  intended  to  place 
the  specie  out  of  danger,  that  it  should  be 
taken  to  Bahia  for  transport  to  England. 
Bat  assuming  that  the  landing  was  part 
of  one  operation  of  lightening  the  ship,  yet 
the  specie  is  not  liable  to  contribute  to  the 
expenses  of  a  jettison  which  was  made 
after  the  landing,  and  therefore  in  order 
to  avert  a  danger  which  did  not  affect  the 
specie.  It  is  not  necessary  that  Moran  v. 
J&n^  (1)  should  be  overruled,  but  if  it  is, 
see  WaUhew  v.  Mavrojani  (3),  per  Bovill, 
C.J.,  and  Svemden  v.  Wallace  (8).  Here 
there  was  no  common  peril  and  no 
common  benefit,  and  therefore  there  is 
no  liability  to  general  average  contribu- 
tion. 

Sir  ii.  Webster  (Attaj-^iiei/'General),  in 
reply. — Notara  v.  Henderson  (6)  does  not 
go  the  length  contended  for.  It  merely 
wfers  to  the  duty  between  shipowner  and 
cargo-owner  as  to  perishable  goods.  It 
cannot  be  said  that  in  the  circumstances  a 
pnident  captain  would  not  have  landed 

(3)  39  Law  J.  Rep.  Exch.  81 ;  Law  Rep. 
5Exch.ll6. 

(4)  4  Wharton.  300. 

(5)  6  Duer,  310. 

(6)  41  Law  J.  Rep.  Q.B.  158:  Law  Rep. 
'Q.B.atp.235. 

(7)  6  B.  &  S.  723  ;  34  Law  J.  Rep.  Q.B.  233. 

(8)  53  Uw  J.  Rep.   Q.B.  386 ;   Law   Rep. 
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the  specie,  having  regard  to  the  interests 
of  the  other  cargo-owners.  His  duty 
would  be  to  land  and  .then  to  reship  the 
specie,  so  as  to  increase  that  which  would 
become  liable  to  general  average  contribu- 
tion. The  master  is  to  regard  the  manner 
in  which  the  contribution  will  fall.  If 
this  specie  while  on  land  had  been  stolen, 
or  if  while  being  landed  it  had  been  lost 
by  the  boat  being  upset,  the  bank  could 
have  claimed  general  average.  The  de- 
fendants' contention  would  lead  to  a  master 
favouring  one  part  of  the  cargo  at  the  ex- 
pense of  the  rest. 

Cur,  adv.  vuU, 

The  following  judgments  were  delivered 
on  July  23  :— 

Wills,  J.  [after  stating  the  facts  as 
above  set  out,  continued  :] — ^The  case  is  in 
one  important  respect  peculiar.  There  is 
no  question  as  to  circumstances  having 
arisen  which  gave  rise  to  a  general  average 
loss.  It  is  not  suggested  that  the  cargo 
generally  is  exempt,  nor  is  it  denied  that 
the  goods  remaining  on  board  and  the 
goods  jettisoned  must  bear  their  share  of 
the  common  loss ;  but  it  is  said  that  so  far 
as  the  specie  is  concerned  it  was  in  a  place 
of  safety  before  any  of  the  loss  or  expense 
was  incurred,  and  that  the  expenses  of 
landing,  guarding,  transporting,  ware- 
housing, and  reloading  the  specie,  are  par- 
ticular average  chargeable  on  the  specie 
alone,  and  are  not  general  average  at  all. 
The  question  is  not,  therefore,  whether 
the  circumstances  are  or  are  not  such  as  to 
make  cargo,  as  distinct  from  the  ship  and 
freight,  liable  to  general  average,  nor 
whether,  granting  that  cargo  is  liable  to 
general  average,  the  liability  extends  to 
this  or  to  that  head  of  damage  or  expendi- 
tui*e,  but  whether  one  particular  parcel  of 
the  cargo  is  exempt  from  the  general 
burden.  It  is  true  the  question  is  raised 
whether  the  specie  is  liable,  by  way  of 
general  average  contribution,  to  bear  its 
share  of  the  expenses  incurred  for  landing 
and  guarding  it,  and  for  transporting  it  to 
Bahia;  but  ^lis  seems  to  me  to  come  pretty 
much  to  the  question  whether  the  specie  is 
or  is  not  liable  to  contribute  to  general 
average.  If  it  be  so  liable  these  expenses 
can  hardly  be  particular  average.  If  it 
P 


Digitized  by 


Google 


34 


QUEEN'S  BENCH  DIVISION. 


Hoyal  Mail  Stfiani^aoJtet  Co.  v.  EnglUh  Bank 
be  not,  they  certainly  cannot  be  general 
average.  The  cases,  therefore,  which  deal 
with  the  liability  of  the  cargo  as  a  whole 
differ  so  materially  in  their  circumstances 
from  the  present  case,  that  they  can  hardly 
be  said  to  govern  it,  and  it  is  to  the  princi- 
pies  they  lay  down  and  illustrate  rather 
than  to  actual  precedent,  of  which  there  is 
a  singular  dearth,  that  we  must  look  for 
the  solution  of  the  question. 

I  take  it  to  be  settled  now  that  the  cir- 
cumstances which  impose  a  liability  in  the 
nature  of  general  average  must  be  such  as 
to  imperil  the  safety  of  the  ship  and  cargo, 
and  not  merely  such  as  to  impede  thB  suc- 
cessful prosecution  of  the  particular  voyage 
— Svensden  v.  Wallace  (8)  and  Harrison 
V.  The  Ba/nk  of  Australasia  (9).  I  take  it 
also  to  be  settled,  that  if  the  cargo  as  a  whole 
be  landed  and  in  safety,  the  expenses  of 
getting  the  ship  afloat  incurred  thereafter 
are  not  general  average — Job  v.  Langton 
(2),  a  case  with  which  Moran  v.  Jones  (1) 
has  been  supposed  to  conflict,  but  which 
does  not  seem  to  me,  so  far  as  the  princi- 
ples are  concerned,  to  be  open  to  that 
observation.  It  is  the  decisions,  if  any. 
thing,  which  are  at  variance,  not  the 
principles  upon  which  they  are  based.  The 
Master  of  the  Rolls  has  stated  in  Svensden 
V.  Wallace  {S)  that  the  decision  in  Moran 
v.  Jon^  (1)  cannot  be  supported,  and  I 
refer  to  the  case,  therefore,  only  to  shew 
that  it  has  not  been  overlooked.  Where 
the  cargo,  as  a  whole,  is  safely  landed  the 
shipowner  has  his  ship  as  she  lies,  either 
supposed  to  be  worthless,  in  which  case 
she  will  be  left  where  she  is,  or  supposed 
to  be  worth  something  to  him,  in  which 
case  he  will  be  held  to  spend  the  money 
necessary  to  rescue  her  on  his  own  ac- 
count, and  for  his  own  purposes  only,  in 
which  case  the  expenditure  cannot  be  the 
subject  of  general  average.  These  princi- 
ples, though  they  deal  with  different  epochs, 
so  to  speak,  in  the  chain  of  events  which 
give  rise  to  general  average,  the  first  deal- 
ing with  the  state  of  things  at  the  com- 
mencement of  the  liability,  and  the  other 
with  a  state  of  things  at  which  the  liability 
has  terminated,  have  this  in  common  :  both 


(9)  41    Law  J.   Rep.  Exch.   36;    Law    Rep. 
7  Exch.  30. 
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point  to  the  necessity,  in  order  to  establish 
a  case  of  general  average,  for  the  existence 
of  common  danger  of  destruction  at  the 
moment  when  the  liability  is  incurred .  Th  is 
necessity  is  laid  down  as  the  cardinal  element 
necessary  to  establish  a  general  average 
contribution  in  Arnovld  on  Insurance  (p. 
917,  1st  ed.,  p.  934,  2nd  ed.),  where  the 
learned  author  says  :  ''  All  which  is  ulti- 
mately saved  out  of  the  whole  adventure 
— that  is,  ship,  freight,  and  cargo — con- 
tributes to  make  good  the  general  average 
loss,  provided  it  have  been  actually  at 
risk  at  the  time  such  loss  was  incurred,  but 
not  otherwise,  because  if  not  at  risk  at  the 
time  of  the  loss  it  was  not  saved  thereby." 
This,  however,  is  not  a  complete  statement 
of  what  things  are  liable  to  general  average, 
for  goods  jettisoned  themselves  contribute, 
and  after  they  are  thrown  overboard  they 
are  no  longer  at  risk,  and  yet  no  one  ever 
contended  that  as  each  parcel  or  bale  went 
over  the  side  and  was  swallowed  up  by  the 
waves  its  liability  to  be  carried  into  the 
account  of  future  general  average  ceased, 
leaving  the  burden  to  be  borne  in  a  oontin- 
ually  increasing  ratio  by  the  ship  and  its 
continually  decreasing  contents.  It  seems 
to  follow  that  the  loss  spoken  of  must  be 
regarded  as  a  whole  and  as  that  resulting 
from  a  continuity  of  operations.  Mr. 
Arnould*s  proposition,  to  make  it  complete, 
must  be  amplified.  Property,  I  think  it 
may  be  said,  whether  ultimately  saved  or 
jettisoned,  actually  at  risk  at  any  time 
during  which  the  operation  causing 
loss  has  been  going  on  (comprehending 
under  that  phrase  all  such  acta  as  may  be 
properly  considered  as  forming  together 
one  whole)  is  liable  to  contribution,  pro- 
vided that  in  consequence  of  that  opera- 
tion the  whole  adventure  be  preserved 
from  destruction,  because  if  it  was  not  at 
risk  during  any  part  of  that  time,  no 
adventure  of  which  it  formed  one  of  the 
constituents  was  saved  by  the  operatioii. 
It  is  dear  that  Mr.  Amould's  '^  loss ''  in- 
cludes both  jettison  and  expenditure  to 
save  ship  and  cargo  from  destruction. 

It  is  obvious  that  if  in  such  a  case 
portions  of  cargo  removed  from  the  ship 
instead  of  being  jettisoned  are  carried  on 
shore  in  lighters  and  put  in  a  place  of 
safety,  or  are  kept  in  the   lighters  and 
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altimately  replaced  in  the  ship,  questions 
mftj  arise  whether  such  treatment  is  to  he 
considered  ajs  the  equivalent  of  jettison, 
or  as  the  equivalent  of  remaining  on  hoard 
the  ship — ^in  either  of  which  cases,  as  it 
seems  to  me,  the  liability  to  general  average 
must  ensue— or  as  a  removal  of  a  totally 
different  character  not  subjecting  the  goods 
to  contribution. 

If  the  object  of  the  removal  has  been  the 
lightening  of  the  ship  for  the  common 
safety,  and  the    object  of  effecting  the 
removal  in  such  a  fashion  as  to  avoid 
jettison  has  been  to  do  to  that  which  must 
begot  overboard  something  less  wasteful 
than  actual  jettison,  there  seems  to  be  no 
reason  whatever  for  drawing  a  distinction 
between  such  a  case  an^  that  of  actual 
jettison   so    far    as   liability    to  general 
average  is  concerned.     But  if  the  lighten- 
ing of  the  ship  formed  no  part,  or  no 
appreciable  part,  of  the  purpose  for  which 
the  removal  was  effected — if  the  object  of 
the  removal  was  not  to  minimise  the  cost 
of  jettison,  but  to  get  out  of  harm's  way 
the  thing  removed  and  to  prevent  it  from 
being  or  remaining  at  risk  at  all,  it  seems 
to  me  that  a  different  result  may  very 
well  ensue,  and  that  a  portion  of  cargo 
landed  under  euch  circumstances  may  well 
be  regarded  as  separated  from  the  adven- 
ture and  no  longer  liable  to  contribution. 
There  is  authority  for  saying  that  the 
purpose  for  which  an  act  causing  loss  is 
done  may  determine  whether  it  constitutes 
general  average  or  not.      It  is  said  in 
AhboU  on  Shipping^  7th  ed.   p.   479,  to 
have  been  "  considei-ed  "  that  where  bullion 
was  thrown  overboard  to  escape  capture 
by  an  enemy,   the  loss  was  not  general 
average,  and  the  author  gives  as  the  reason, 
that  the  jettison,  in  case  of  pursuit  by  an 
«iemy,  in  order  to  constitute  a  case  of 
general  average,  must  be  for  the  purpose 
of  saving  ship  and  cargo  by  lightening  her 
and  increasing  her  speed.     A  reference  is 
given  to  Butler  v.    WUdman  (10).     The 
question  in  that  case  was  whetiier  such  a 
lo88  was  covered  by  a  policy  of  insurance. 
«  was  said  incidentally  by  Mr.  Justice 
Holroyd,  that  jettison  under  these  circum* 
stances  would  not  be  general  average — and 

(10)  3  B.  &  Aid.  398. 
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the  observation  is  but  an  obiter  dictum, 
but  it  is  adopted  by  Lord  Tenterden,  and 
shews  that  the  purpose  £pr  which  an  act 
causing  loss  is  done  must  be  regarded  in 
determining  whether  it  gives  rise  to 
general  average  contribution,  and  it  illus- 
trates the  principle  that  if  the  act  be  not 
done  to  avert  some  danger  common  to 
ship  and  cargo,  it  does  not  constitute  a 
case  of  general  average.  Mr.  Lowndes  has 
some  pertinent  observations  in  a  passage 
dealing  with  the  case  where  the  ship  and 
cargo  are  placed  in  a  situation  which  may 
probably,  but  not  certainly,  result  in  total 
wreck.  In  the  earlier  stages  he  points  out 
the  difficulty  of  saying  whether  what  is 
done  is  for  the  common  safety  or  for  the 
rescuing  of  the  property  piecemeal,  and 
expresses  the  opinion  that  the  purpose 
rather  than  the  result  shall  govern  the 
allowance,  adding  a  warning  against  the 
natural  tendency  "  to  accept  accomplished 
facts,"  and  to  settle  the  question  of  pur- 
pose by  reference  to  the  result  {Lowndes 
on  General  Average,  3rd  ed.  p.  147).  Cases 
no  doubt  may  occur  in  which  it  may  be 
difficult  to  say  whether  the  purpose  for 
which  goods  are  removed  is  that  of  lighten- 
ing the  ship  or  of  saving  the  goods,  and 
there  will  no  doubt  from  time  to  time  be 
instances  in  which  it  is  impossible  to 
separate  the  one  purpose  from  the  other. 
*'  The  mere  £Gict  that  the  cargo  is  unladen, 
although  it  is  done  in  part  for  the  purpose 
of  saving  the  goods,  yet  if  it  is  also  done 
for  the  purpose  of  lightening  the  vessel 
and  as  a  means  of  causing  her  to  float  and 
of  saving  her  from  the  common  peril,  will 
not  necessarily  divest  the  transaction  of 
its  character  as  an  act  performed  for  the 
joint  benefit  of  ship  and  cargo" — Mac- 
Andrews  v.  Thatcher  (11)  in  the  Supreme 
Court  of  the  United  States.  It  is  im- 
possible with  reference  to  such  a  matter  to 
lay  down  any  rigid  or  inflexible  rule.  The 
question  will  be  one  of  circumstance  and 
degree,  and  each  case  must  depend  upon 
its  own  facts.  In  the  present  instance, 
however,  there  seems  to  me  to  be  no  room 
for  reasonable  doubt  that  the  predominant, 
and  probably  the  only,  object  aimed  at 
in  sending  the  specie  ashore  was  to  put 

(U)  3  Wallace,  347,  370. 
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it  beyond  the  reach  of  the  peril  to 
which  the  ship  and  the  rest  of  the 
cargo  remained  exposed.  From  the  fact 
that  the  master  sent  the  mail-boat  to 
Bahia  as  early  as  possible,  and  that  the 
agent  there  immediately  set  to  work  to 
hire  tugs  and  lighters,  I  have  no  doabt 
that  it  was  present  to  the  mind  of  the 
master  very  soon  after  the  ship  grounded 
that  it  would  be  necessary  at  all  cost  to 
lighten  her,  and  that  the  jettison  was  de- 
layed only  because  he  hoped  to  be  &ble  to 
substitute  for  it  the  less  disastrous  ex- 
pedient of  getting  the  cargo  ashore  or  into 
lighters.  But  I  have  equally  little  doubt 
that  the  specie  was  sent  ashore,  not  to 
lighten  the  vessel,  but  to  put  such  valuable 
pi-operty  beyond  the  reach  of  possible 
danger  by  reason  of  the  ship's  breaking  up 
or  going  to  the  bottom  when  she  came  off. 
What  is  the  first  step  we  always  hear  of 
when  a  vessel  is  wrecked]  That  the 
passengers  and  specie  are  put  ashore. 
Specie  is  seldom  aboard  in  quantities  large 
enough  for  its  removal  to  make  any  ap- 
preciable difference  to  the  ship's  chances 
of  getting  off  when  aground.  The  whole 
of  the  specie  in  this  case  weighed,  we  are 
told,  about  a  ton  and  a  half.  The  Tagtu 
is  u  vessel  of  some  3,000  tons  burthen. 
The  ease  to  the  vessel  could  be  nothing  at 
nil.  The  combined  value  and  smallness 
of  total  weight  would  be  certain  in  any 
ca.se  to  save  the  specie  from  jettison.  Its 
value,  and  the  facility  with  which  it  could 
be  got  ashore,  would  be  certain  in  any 
case  where  it  was  possible  to  land  it  to 
save  it  from  being  left  on  board,  and  I 
cannot  doubt  that  its  removal  was  carried 
out,  not  in  any  sense  or  degree  as  a  means 
of  securing  the  common  safety  of  ship  and 
cargo,  but  simply  for  saving  the  specie 
itself.  I  think,  therefore,  that  when  the 
general  average  loss  was  incurred,  in  what- 
ever sense,  restricted  or  enlarged,  that 
phrase  can  be  properly  used,  it  hkd  ceased 
to  be  at  risk :  that  upon  no  reasonable  view 
of  the  facts  can  its  removal  be  considered 
as  a  part  of  the  means  taken  for  saving 
any  common  adventure.  I  am  conse- 
quently of  opinion  that  it  is  not  liable, 
using  the  words  of  the  Special  Case,  "  to 
contribute  to  the  jettison  or  to  any  of  the 
expenses  of  getting  the  ship  off  the  ground 
incurred  after  it  was  landed." 
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It  is  objected  that  the  master  has  no 
right  to  prefer  one  part  of  the  cargo  to 
another,  and  to  favour  it  at  the  expense 
of  the  rest.  I  make  two  answers.  First, 
it  is  not  a  question  of  what  the  master 
had  a  right  to  do,  but  of  what  was  done. 
He  may  have  acted  wrongly,  but  it  is 
none  the  less  the  &LCt  that  the  specie  was 
landed,  and  was  landed  with  the  object  of 
putting  it  out  of  the  way  of  danger,  and 
not  of  helping  the  general  adventure. 
Secondly,  I  do  not  see  any  reason  to  sup- 
pose that  it  was  favoured  at  the  expense 
or  to  the  detriment  of  the  chances  of  the 
rest  of  the  adventure.  The  objection, 
moreover,  is  founded,  I  think,  upon  an 
erroneous  view  of  the  master's  duty  in 
such  a  case.  It  was  laid  down,  in  the 
very  learned  and  elaborate  judgment  of 
the  Exchequer  Chamber  by  Mr.  Justice 
Willes  in  NoUvra  v.  Henderson  (6),  that 
a  shipowner  is  a  bailee  of  the  goods  en- 
trusted to  him  for  carriage  in  his  ship,  and 
that  although  exempt  under  the  bill  of 
lading  from  the  absolute  liability  of  a  com- 
mon carrier,  he  is  yet  bound  to  use  reason- 
able care  in  respect  of  the  goods  he  carries, 
and  it  follows  that  if  the  master,  when  it 
was  easy  to  land  the  specie,  neglected  so  to 
do,  and  it  was  lost  in  consequence  of  his 
neglect,  the  shipowner  would  be  liable. 
The  master  of  a  ship  is  under  the  same 
obligation  as  every  one  else  having  duties 
to  perform,  to  act  as  a  reasonable  man  in 
performing  them.  Specie,  owing  to  its 
small  bulk,  can  be  placed  in  safety  with 
exceptional  facility.  Its  great  value  makes 
it  exceptionally  desirable  to  save  it  if  pos- 
sible. Suppose  that  two  boxes  of  equal 
bulk  and  equal  weight  lay  side  by  side  in 
the  ship's  hold,  and  that  one  was  filled 
with  gold  and  the  other  with  iron,  and 
that  only  one  could  be  saved,  would  any 
one  contend  that  a  master  who  saved  the 
iron  in  preference  to  the  gold  would  be 
acting  reasonably  1  It  is  pointed  out  in 
the  judgment  of  the  Exchequer  Chamber 
in  Notara  v.  ffenderean  (6)  that  many  of 
the  Continental  codes  expressly  recognise 
and  enforce  the  duty  of  the  master  in 
such  a  case  to  place  the  more  valuable 
article  in  safety  before  the  other. 

This  observation  answers  another  ob- 
jection that  was  raised.  To  decide  that 
the    specie    was    not    liable    to    general 
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arerage  oontribution  would,  it  was  said, 
be  to  hold  oat  an  irresistible  temptation 
to  the  master  to  leave  the  specie  at  all 
events  on  board  so  as  to  insure  its  eon- 
bibation  to  general  average.  A  jury  or 
any  other  tribunal  having  to  determine 
whether  the  specie  had  been  lost  through 
the  negligence  of  the  master  would,  I 
should  thmk,  make  very  short  work  of  it 
if  it  were  shewn  that  when  it  was  easy  to 
save  the  specie  without  adding  to  the 
difficulties  of  either  ship  or  cargo  in 
genecal,  the  master  had  forborne  to  do  so 
in  order  to  make  certain  that  it  should 
not  escape  contribution  to  general  averaga 
Moreover,  there  are  two  sides  even  to 
that  question.  The  specie  might  in  the 
end  he  lost,  though  the  ship  and  the  cargo 
in  general,  or  a  substantial  portion  of  it, 
were  saved,  and  then  the  amount  of 
general  average  to  be  made  up  in  part  by 
the  ship  and  the  cargo  would  be  enor- 
monsly  increased.  I  cannot  but  think 
that  tiie  danger  suggested  is  chimerical; 
hot  whether  it  be  real  or  imaginary  it  is  no 
reason  for  departing  from  the  clear  and 
well-established  principles  which  appear 
to  me  to  govern  this  case.  I  am,  there- 
fore, of  opinion  that  our  judgment  should 
be  for  the  defendants. 

Granthau,  J, — I  also  am  of  opinion 
that  our  judgment  must  be  for  the  defen- 
dants. It  was  admitted  by  the  Attorney- 
General  that  unless  he  could  distinguish 
this  case  froib  the  cases  of  Job  v.  Langton 
(2)  and  WdUhew  v.  Mavrojam  (3),  our 
judgment  must  be  against  him ;  and  I  am 
of  opinion  that  although  the  facts  are 
not  identical,  yet  on  the  principles  of  law 
dedndble  from  those  cases  the  defendants, 
as  owners  of  the  specie  landed  from  the 
Tofftu  xmder  the  circumstances  set  forth 
in  the  Special  Case,  are  not  liable  for 
general  average  for  the  losses  and  expenses 
subsequently  incurred  in  getting  the  ship 
off  the  reef  on  which  she  had  struck.  The 
law  as  applied  in  the  English  Courts  seems 
to  di&r  materially  from  the  law  applied  in 
the  American  Courts,  and  although  there 
inay  be  on  grounds  of  general  policy  some 
^vantages  in  adopting  the  American 
view,  yet  there  can  be  no  doubt  that  our 
idiglifdi  Courts  have  followed  more  closely 
the  original  principles  of  the  doctrine  of 
general  average  oontribution. 
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According  to  the  decisions  of  our  English 
Courts,  if  the  cargo  sought  to  be  made 
liable  for  general  average  contribution  has 
been  at  the  time  of  the  loss  and  expendi- 
ture removed  to  a  place  of  safety,  and  is 
not  subject  to  the  particulsir  peril  which 
causes  the  special  loss  and  expenditure, 
then  such  cargo  is  not  liable  to  general 
average  contribution  in  respect  of  such 
charges.  The  only  difficulty  that  arose  in 
this  case  arose  from  the  apparently  con- 
flicting cases  of  Moran  v.  Jones  (1)  and 
Job  V.  Langton  (2),  because  the  Attomey- 
Qeneral  was  in  one  aspect  of  the  case  able 
to  bring  the  facts  of  the  case  nearly  within 
the  law  as  applied  in  the  former  case ;  but 
as  that  case  has  not  been  since  followed, 
even  if  it  has  not  been  overruled,  we  could 
not  act  upon  that  decision  unless  the  facts 
were  absolutely  identical. 

Looking  at  the  log-book  and  at  the  pro- 
test of  the  captain  and  crew  of  the  Tagus, 
I  have  come  to  the  conclusion  that  the 
landing  of  the  specie  was  not  done  in  pur- 
suance of  the  common  purpose  of  lighten- 
ing the  ship  to  get  her  off  the  reef  and  so 
enabling  her  to  continue  her  voyage,  but 
was  done  for  the  same  purpose  for  which  the 
passengers  and  their  baggage  were  landed 
— namely,  for  safety  to  the  persons  and 
things  landed,  they  being  respectively  the 
most  important  parts  of  the  cargo  on 
board.  The  captain,  having  thus  freed 
himself  from  his  responsibility  for  the  im- 
mediate safety  of  the  passengers  and  specie, 
waited  to  see  what  turn  events  would  take, 
and  his  subsequent  action  was  the  result 
of  a  subsequent  judgment  formed  by  him 
as  to  the  best  course  to  adopt,  and  was 
not  the  result  of  a  single  and  original  in- 
tention partly  carried  out  by  landing  the 
passengers  and  specie  as  mentioned  in  the 
case.  This  view  of  his  conduct  is,  I  think, 
completely  justified  by  the  language  of  the 
protest,  from  which  the  difference  in  the 
action  of  the  captain  on  the  28th  and  29th 
fully  appears :  "  The  forenoon,"  he  writes, 
^'  was  spent  in  landing  the  remainder  of 
the  passengers  and  specie,  the  afternoon 
was  occupied  in  discharging  passengers' 
effects.  At  7  p.m.  a  moderate  breeze 
blowing,  &c."  Apparently,  therefore, 
nothing  more  was  done  on  the  28th,  after 
the  passengers'  effects  were  landed,  and  no 
idea  was  then  formed  of  throwing  cargo 
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overboard.  But,  the  protest  tells  us,  "  at 
6  A.M.  on  the  29th  "  (the  day  after  the 
landing  of  the  specie)  "  the  master  of  the 
said  vessel  deemed  it  expedient,  as  the 
only  means  of  saving  the  vessel,  to  throw- 
overboard  the  cargo  and  ballast/'  "  The 
cargo  "  does  not  include  the  specie,  which 
was  already  landed.  What  other  interpre- 
tation can  be  put  upon  this  language  than 
that,  having  landed  the  passengers  and 
specie,  he  waited  to  see  what  the  next 
morning  would  bring  forth,  and,  finding 
when  it  came  that  the  ship  was  in  greater 
peril,  he  determined  to  incur  the  expense 
and  loss  which  is  the  subject  of  the  general 
average  claim  1  But  in  Moran  v.  Jones 
(1)  the  ship  had  become  a  wreck  before 
the  cargo  was  got  out,  and  there  can  be 
no  doubt  that  the  cargo  was  got  out  not 
only  for  the  safety  of  the  cargo,  but  for 
the  purpose  of  lightening  the  ship.  The 
Attorney-General  very  adroitly  confused 
the  term  safety  of  the  cargo  as  applied  to 
its  .safety  from  perils  of  the  sea,  with  the 
safety  of  the  cargo  as  applied  to  the  neces- 
sity of  protecting  it  from  pillage  on  shore, 
and  argued  that,  as  it  remained  on  shore 
under  the  charge  of  the  officers  of  the  ship, 
therefore  unity  of  control  was  the  same  as 
unity  of  danger ;  but  a  little  examination 
of  the  facts  soon  exposed  the  fallacy  of  this 
argument,  because  if  it  were  allowed  to 
hold  good,  then  in  case  no  further  loss  or 
expense  had  been  incurred  to  the  ship  or 
rest  of  the  cargo,  but  a  guard  of  soldiers 
had  been  paid  by  the  captain  to  look  after 
the  specie  and  save  it  from  pillage  by  the 
islanders,  the  ship  and  cargo  would  have 
been  liable  to  contribute  for  such  expenses 
under  the  head  of  general  average  loss. 
For  these  reasons  I  am  of  opinion  that  our 
judgment  must  be  for  the  defendants. 

Jvdgmentfor  deferidants. 


Solicitors — Wilson,  Bristow  &  Carpmael,  for 
plaintiffs ;  Waltons,  Bubb  &  Johnson,  for 
defendants. 


LEWIS  V.    LEWIS. 


of  Rio  de  Janeiro, 

1887.       \ 
Oct.  28,  29.  / 

Practice — County  Court — Jurisdiction 
— Action  commenced  in  High  Court — 
Set-off  and  Counter-claim — Power  to  remit 
to  County  Court — County  Courts  Act^ 
1856  (19  ^-  20  Vict.  c.  108),  s.  26. 

Tlie  plaintiff  brought  an  action  in  the 
High  Court  to  recover  the  sum  of  220L 
alleged  to  be  due  to  him  as  outgoing  tenant 
for  tillages.  The  defendant  denied  his  Ha- 
bility,  and  by  way  of  set-off  or  counter- 
claim  pleaded  that  the  plaintiff  ou^  him 
20SL  for  rent.  The  plaintiff,  in  his  reply ^ 
admitted  that  203L  was  due  from  him  to 
the  defendant,  and  applied  to  have  the 
action  remitted  for  trial  in  the  County 
Court: — Held,  tha>t  the  action  was  one 
which  a  Judge  ai  diamhers  had  power  to 
remit  under  section  26  of  the  County  Courts 
Act,  1856. 

This  was  an  appeal  on  the  part  of  the 
defendant  from  an  order  made  by  Pollock, 
B.,  sitting  at  chambers,  whereby  it  -was 
ordered  tluEtt  an  action  should  be  remitted 
for  trial  in  the  County  Court  under  the 
circumstances  hereinafter  stated. 

The  action  was  brought  to  recover  the 
sum  of  220^.  for  certain  outgoing  tenant's 
rights.  The  defendant  denied  his  lia- 
bility, and  pleaded  by  way  of  set-off  and 
counter-claim  that  the  sum  of  203^.  ^wqb 
due  from  the  plaintiff  to  him  for  rent. 
The  reply  admitted  that  the  sum  of  203/L 
was  due  for  rent,  and  (at  the  instance 
of  the  plaintiff)  upon  the  facts  as  above 
stated.  Pollock,  B.,  ordered  the  cause 
to  be  tried  in  the  County  Court,  under 
the  provisions  of  19  &  20  Vict.  c.  108, 
s.  26,  which  provides  that  "  where  in 
any  action  of  contract  brought  in  a 
superior  Court  the  claim  indorsed  on  the 
writ  does  not  exceed  fifty  pounds,  or 
where  such  claim,  though  it  originally- 
exceeded  fifty  pounds,  is  reduced  by  pay- 
ment into  Court — payment,  an  admitted 
set-off  or  otherwise — to  a  sum  not  exceeding 
fifty  pounds,  a  Judge  of  a  superior  Court, 
on  the  application  of  either  party,  after 
issue  joined,  may  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  order 
that  the  cause  be  tried  in  any  County 
Court  which  he  shall  name.'' 
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The  defendant  appealed. 

^.  F.  Manisty^  for  the  appellant.— The 
▼hole  claim  is  here  disputed,   and   the 
<«im  is  not  one  which  is  reduced  by  set- 
on.    This  is  really  the  case  of  a  counter- 
ca«m,and  not  a  set-off,  properly  so  termed, 
««J1,  for  the  statutes  of  set-off  (2  Geo.  2. 
^  22-  s.  13,  and  8  Geo.  2.  c.  24)  only 
W  to  "mutual   debts";    and   where 
y^^  are  unliquidated  and  there  is  not 
J^ttMity  there  cannot  be  a  set-off— 
^  V.  The  EoydL  Exchange  Assurance 
Company  (1).     The  plaintiTs  claim  is  a 
mere  estimate  of   the  value  of   certain 
tillages,  and  is  not  a  money  demand  which 
is  ascertainable   with    certainty    at    the 
time  of  pleading,  for  it  is  entirely  a  ques- 
tion for  the  jury  whether  the  compensation 
to  be  paid  should  be  220^. 

John  Rose,  for  the  respondent  (the 
phuntifi).— The  order  made  at  chambers  is 
quite  rights  for  the  effect  of  the  pleadings 
is  that  the  sum  of  111.  is  the  amount 
now  in  dispute.  The  words  in  19  <k  20 
Vict. c  108.  s.  26,  are  "claim,"  not  "ad- 
Bjitted  claim."  As  regards  the  plaintiffs 
clMm  not  being  a  debt  so  as  to  form  the 
subject  of  a  set-off,  it  is  really  as  much  a 
debt  as  a  W\  for  butcher's  meat  would 
be. 

Mankiy,  in  reply.  —  The  defendant 
aemesthat  anything  is  due  to  the  plaintiff 
in  respect  of  tillages;  the  whole  claim  is 
thWBfore  in  dispute,  and  the  Judge  had 
no  jurisdiction  to  remit  the  action. 

Manisty,  J.— The  plaintiff  in  this  case 
onngs  hia  action  for  220/. ;  the  defendant 
says,  "You  owe  me  203/."  Plaintiff 
»y8,  in  reply,  "  I  admit  that,  therefore 
1  chum  for  the  difference  only."  The 
question  is  whether  on  that  state  of  facts 
jhe  case  can  be  remitted  to  the  County 
Court.  Plaintiff  says  it  can  be  so  re- 
mitted; defendant  says  it  cannot.  The 
ord»  of  my  brother  Pollock  seems  to  me 
to  be  quite  right,  and  as  this  is  an  appli- 
cation by  the  plaintiff  I  think  there  is 
^y  no  difficulty  in  the  matter. 

Charles,  J. — I  am  of  the  same  opinion, 
ihe  order  of  Baron  Pollock  was  made  at 
«» instance  of  the  plaintiff,  and  I  think 

(1)  6  M.  &  S.  43P. 


that  the  fact  that  the  defendant  has  pleaded 
by  counter-claim  as  well  as  by  set-off  is 
provided  for  by  section  18  of  the  Judica- 
ture Act,  1884,  and  frees  us  from  all 
difficulty  in  dealing  with  this  application. 
It  seems  to  me  quite  clear  that  we  ought 
to  uphold  the  order  of  my  brother  Pollock. 

Appeal  dismissed. 

Solicitors— Cunliffes  &  Davenport,  agents  for  R. 
W.  Williams,  Cardiff,  for  appellant :  Schultz 
&  Son,  agents  for  G.  &  C.  James,  Merthyr 
Tydvil,  for  respondent. 
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YSTRADYFODWG         LOCAL 
BOARD. 


licUes — Bankruptcy — Priority  of  Debts 
— Bankruptcy  Act,  1883,  sAO,suhs.  1  (a) 
—Public  Health  Act,  1875,  s.  211. 

On  the  ilth  of  January,  1887,  T.  was 
adjudicated  bankrupt  on  his  oum  petition, 
and  the  official  receiver  was  appointed 
trustee.  At  the  date  of  the  petition  the 
bankrupt  was  in  occupation  of  a  shop 
which  he  held  under  a  lea^e  for  a  term  of 
years.  The  trustee  did  not  disclaim  the 
lease,  but  on  the  Ist  of  February  sold  the 
premises  to  a  brotlier  of  tlie  bankrupt, 
Tlie  bankrupt  remained  in  occupation  of 
the  premises  until  the  1st  of  February,  and 
continued  after  that  date  to  occupy  them 
under  an  arrangement  with  his  brother. 
At  the  date  of  the  petition  there  was  due  to 
the  local  board  the  am^ount  of  a  rate  made 
in  October,  1886, /or  the  six  months  ending 
the  25th  of  March,  1887.  The  trustee 
claimed  to  be  liable  only  for  the  proportion 
of  the  rate  due  to  the  date  of  the  sale  of 
the  jyremises : — Held,  that  the  estate  of  the 
bankrupt  vxis  liable  to  pay  the  rate  for  the 
whole  of  the  six  months  ending  the  25th  of 
March,  1887,  as  a  preferential  debt  under 
section  40,  s\(,b-section  1  (a)  of  the  Bank- 
ruptcy Act,  1883,  and  that  the  trustee  was 
not  relieved  by  section  211  of  tlie  Public 
Health  Act,  1876,  from  paym>ent  of  the 
proportion  of  the  rate  from  the  date  of  th't, 
sale. 
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Special  Case  stated  for  the  opinion  of 
the  Court  under  section  97,  sub-section  3, 
of  the  Bankruptcy  Act,  1883  (1). 

The  bankrupt  filed  his  petition  on  the 
12th  of  January,  1887,  in  the  County 
Court  of  Glamorganshire,  and  on  the  17th 
of  January  he  was  adjudicated  bankrupt ; 
the  same  day  an  order  was  made  under 
section  121  of  the  Bankruptcy  Act,  1883, 
for  the  summary  administration  of  the 
estate,  and  the  official  receiver  became 
trustee.  At  the  date  of  the  petition  the 
bankrupt  was  tenant  of  a  shop  at  Ystrad, 
Rhondda,  which  he  held  under  a  lease  for 
twenty-one  years  from  the  14th  of  April, 
1882,  granted  by  Richard  Evans.  The 
trustee  did  not  disclaim  the  lease,  and 
permitted  the  bankrupt  to  remain  in  occu- 
pation of  the  premises.  On  the  1st  of 
February  the  trustee  sold  the  premises  to 
a  brother  of  the  bankrupt,  and  the  bank- 
rupt continued  in  occupation  of  the  pre- 
mises under  an  arrangement  with  the 
purchaser. 

At  the  date  of  the  petition  there  was 
due  to  the  Ystradyfodwg  Local  Board  the 
sum  of  135.  \d.  in  respect  of  a  rate  made 
in  October,  1886,  for  the  six  months  end- 
ing the  25th  of  March,  1887.  This  rate  was 
due  and  payable  on  the  8th  of  October, 
1886.  The  local  board  claimed  the  pay- 
ment of  the  whole  of  the  rate  out  of  the 
bankrupt's  estate  as  a  preferential  debt 
under  section  40,  sub-section  1  (a),  of  the 
Bankruptcy  Act,  1883  (2). 

( 1 )  Bankruptcy  Act,  1883  (46  k  47  Vict.  c.  52), 
s.  97,  sub-s.  3  :  **  If  any  question  of  law  arists 
in  any  bankruptcy  proceeding  in  a  County  Court 
which  all  the  parties  to  the  proceeding  desire, 
or  which  one  of  them  and  the  Judge  of  the 
County  Court  may  desire,  to  have  determined 
in  the  first  instance  in  the  High  Court,  the 
Judge  shall  state  the  facts,  in  the  form  of  a 
Special  Case,  for  the  opinion  of  the  High  Court. 
Tlie  Special  Case  and  the  proceedings,  or  such 
of  them  as  may  be  required,  shall  be  trans- 
mitted to  the  Hiph  Court  for  the  purposes  of 
the  determination." 

(2)  Bankruptcy  Act,  1883,  s.  40,  sub-s.  1  :  "  In 
the  distribution  of  the  property  of  a  bankrupt 
there  shall  be  paid  in  priority  to  all  other 
debts — 

**(a)  All  parochial  or  other  local  rates  due 
from  the  bankrupt  at  the  date  of  the  receiving 
order,  and  having  become  due  and  payable  within 
twelve  months  next  before  such  time,  and  all 
assessed  taxes,  land  tax,  property  or  income  tax, 
assessed  to  him  up  to  the  fifth  day  of  April  next 


[N.S 

Boardy  Bankr. 

The  trustee  contended  that,  the  bank 
rupt  having  gone  out  of  occupation  befon 
paying  the  rate,  he  was  not  liable  tc 
pay  in  respect  of  the  bankrupt's  occupa 
tion  more  than  the  bankrupt  would  hav< 
been  liable  to  pay,  and  that  at  the  mosi 
the  bankrupt's  estate  was  liable  to  pay  th< 
apportioned  amount  to  the  1st  of  February 
1887,  the  date  of  the  sale,  by  virtue  o 
section  211  of  the  Public  Health  Act 
1876  (3).  The  trustee  offered  to  pay  th« 
proportion  of  the  rate  from  the  30th  o 
September,  1886,  to  the  Ist  of  Febi-uary 
1887;  but  the  local  board  refused  this,  anc 
contended  that  they  were  entitled  to  pay 
ment  of  the  whole  rate. 

R,  Vaughan  Williams,  for  the  local 
board. 

M.  J,  Muir- Mackenzie,  for  the  trustee. 

Cave,  J. — I  am  of  opinion  that  the 
estate  of  the  bankrupt  is  liable  for  th< 
payment  of  the  whole  rate.  At  the  dat« 
of  the  receiving  order  it  is  plain  that  the 
bankrupt  was  liable  to  the  local  rate  b} 
virtue  of  section  40  of  the  Bankruptcy 
Act,  1883,  and  consequently  his  estate  it 
liable  to  the  amount  claimed  bj  the  local 
board,  unless  there  is  any  law  or  statute  b} 
which  it  can  be  relieved  from  the  operatior 
of  that  section. 

The  only  provision  by  which  relief  car 
be  obtained  is  contained  in  section  211  ol 
the  Public  Health  Act,  1875,  by  which  i< 
is  provided  that  if  any  owner  or  occupiei 
assessed  or  liable  to  any  rate  ceases  to  be 
owner  or  occupier  of  the  premises  before 

before  the  date  of  the  receiving  order,  and  not 
exceeding  in  the  whole  one  year's  assessment." 
(3)  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  s.  211,  sub-s.  3  :  "If  any  owner  or  occu- 
pier assessed  or  liable  to  any  such  rate  ceases 
to  be  owner  or  occupier  of  the  premises  in 
respect  whei-eof  he  is  so  assessed  or  liable, 
before  the  end  of  the  period  for  which  the  rate 
was  made,  and  before  the  same  is  folly  paid  off, 
he  shall  be  liable  to  pa}'  only  such  igait  as  may 
be  in  proportion  to  the  time  during  which  he 
continues  to  be  such  owner  or  occupier.  And 
in  every  such  case,  if  any  person  afterwards 
become  owner  or  occupier  of  the  premises  during 
part  of  the  said  period,  lie  shall  pay  such  part 
of  the  rate  as  may  be  in  proportion  to  the  time 
during  which  he  continues  to  be  such  owner  or 
occupier,  and  the  same  shall  be  recovered  from 
him  in  the  same  manner  as  if  he  had  been 
originally  assessed  or  liable." 
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the  end  of  the  period  for  which  such  rate 
was  made  and  before  it  was  fully  paid  off, 
he  shall  be  liable  to  pay  only  such  part  of 
the  rate  as  may  be  in  proportion  to  the 
time  during  which  he  continued  to  be  sncb 
owner  or  occupier.  But  in  the  present 
case  the  bankrupt  did  not  cease  to  be 
occupier,  he  was  occupier  for  the  whole 
period  over  which  the  rate  extended,  and 
nothing  occurred  after  the  receiving  order 
to  take  the  bankrupt  or  his  representative, 
the  official  receiver,  out  of  occupation. 
The  proper  course  would  have  been  for 
the  official  receiver  or  trustee  to  explain 
the  position  of  affairs  to  the  bankrupt's 
brother  before  the  sale,  and  to  have  sold 
the  premises  to  him  with  the  liability 
whidi  attached  to  it ;  but  he  did  not  do  so. 
1  therefore  am  of  opinion  that  under  the 
drcumstanoes  the  estate  of  the  bankrupt 
is  liable  for  the  whole  of  the  half  year's 
rate. 


Solicitors— I.  H,  Wrentmore,  for  local  board; 
W.  Murton,  for  official  receiver. 
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[IN  THE  COURT  OF  APPEAL.] 
1887.  f/n  re    Williamson    newbould; 
^€c.  7.  [  ex  parte  bailward.* 

SidicUorand  Client — BUI  of  Costs—Sale 
hi  Auclion^Scale  Fee  for  "  conducting 
Hak"  -^Commission  to  Auctioneer  paid  hy 
ClUnt-^Solicitors'  Remuneration  Act,  1881 
(U  (£•  45  Vict.  c.  44),*.  2---General  Order, 
^mtt,  1882,  clause  2  (a),  schedule  1, 
IwrU,  rtdell. 

An  estate  was  sold  in  lots  hy  public 
dvdumy  and  tlie  auctioneer's  commission 
««M  paid  by  the  vendor.  Upon  the  taxa- 
^^  of  the  biU  of  costs  of  the  vendor's 
folieitor  in  respect  of  the  business  done  by 
film  in  connection  with  the  sale,  the  Master 
mwed  the  solicitor  the  scale  fee  provided 
h schedule  \,part  I,  to  the  General  Order, 
^^nst,  1882,  under  the  Solicitors'  Hemu- 
Ration  Act,  1881,  /or  ''deducing  title," 
^^  {the  solicitor  being  precluded  under 

„*  2^««  Lord    Esher,   M.R.,    Bowen,   L.J., 
ana  rry,  L.  J. 

V0L.67.-Q.B. 


Board,  Banhr, 
rule  11  from  charging  the  scale  fee  for 
•*  conducting  "  the  sale,  inasmuch  as  the 
auctioneer's  commission  had  been  paid  by 
the  client),  the  Master  disallowed  all  other 
items  of  charges : — Held,  that  the  decision 
of  the  Master  vxis  right,  for,  in  the  absence 
of  an  agreement  between  the  solicitor  and 
his  client,  the  solicitor  was  only  entitled  to 
be  paid  the  scale  fees,  so  that  if  he  was  not 
entitled  to  the  scale  fee,  he  was  not  entitled  ' 
to  any  remuneration  for  any  portion  of  the 
work  covered  by  the  fee. 

In  re  Field  (54  Law  J.  Eep.  Chanc. 
661 ;  Law  Rep.  29  Ch.  D.  ^0%)foUowed. 

In  re  Faulkner  (56  Law  J.  Rep.  Chanc. 
1011;  Law  Rep.  36  Ch.  D.  566)  dimp- 
proved. 

Appeal  from  the  order  of  a  Divisional 
Court  (Stephen,  J.,  and  Charles,  J.),  affirm- 
ing the  order  of  Smith,  J.,  dismissing  the 
application  of  Mr.  Williamson  Newbould, 
a  solicitor,  for  the  review  of  the  taxation  of 
his  bill  of  costs. 

The  &ct8,  so  far  as  they  are  material 
for  the  purposes  of  this  report,  were  as 
follows :  In  1886,  Mr.  Newbould,  who 
carried  on  his  business  in  London,  was 
employed  as  solicitor  by  a  Mr.  Bailward 
in  reference  to  the  sale  of  an  estate  at 
Nailsworth  in  Qlouoestershire.  Eventually 
a  part  of  the  estate  was  sold  in  lots  by 
public  auction,  the  auctioneers  being  paid 
by  Mr.  Bailward  a  commission  of  twenty- 
five  guineas  for  conducting  the  sale.  No 
agreement  had  been  made  as  to  the  re- 
muneration to  be  paid  to  Mr.  Newbould. 
The  Master,  in  taxing  the  bill  of  costs  sent 
in  by  Mr.  Newbould,  allowed  for  deducing 
title  a  fee  of  75Z.  5*.,  in  accordance  with 
schedule  1,  part  1,  to  the  General  Order, 
August,  1882  (1),  made  in  pursuance  of 
the  Solicitors'  Remuneration  Act,  1881,  but 
beyond  this  the  Master  disallowed  all 
items  of  charges  for  work  done  in  connec- 
tion with  the  sale  by  auction.  It  is  un- 
necessary for  the  purpose  of  this  report  to 
give  particulars  of  the  items  disallowed. 
They  included,  for  instance,  charges  for  the 
solicitor's  time  upon  journeys  to  Birming- 
ham for  the  purpose  of  the  sale  by  auction, 
and  for  supplying  a  plan  and  particulars 
of   the   estate   to  the  auctioneers.     Mr. 

(1)  The  General  Order  will  be  found  in  52  Law 
J.  Rep.,  Orders  and  Rules,  p.  33. 
G 


Digitized  by 


Google 


42  QUEEN'S  BENCH  DIVISION. 

lure  Williamson  Nen}h(nild  ;  ex  pcvrte  Bailwardy  App, 


[N. 


Newbould  carried  in  objections  to  the 
taxation,  and  submitted  that  the  items  of 
charges  in  question  not  being  covered  by 
the  fee  for  deducing  title  ought  not  to  have 
been  disallowed.  The  Master  was  of 
opinion  that  the  principle  laid  down  in 
In  re  Field  (2)  applied,  and  refused  to 
allow  the  items. 

This  decision  was  affirmed  by  Smith,  J., 
at  chambers,  and  by  the  Divisional  Court. 

Mr.  Newbould' appealed. 

Boxcen  Rowlands^  Q.C.  {F.  C.  Phillips 
with  him),  for  Newbould. — The  solicitor  is 
not  entitled  by  reason  of  rule  11  of  the 
rules  in  schedule  1,  part  1,  of  the  General 
Order,  August,  1882,  to  charge  the  scale 
fee  in  schedule  1,  pai-t  1,  of  the  Order  for 
conducting  a  sale,  because  his  client  paid 
the  commission  to  the  auctioneer,  and  there- 
fore he  is  entitled  to  be  paid  the  items  of 
charges  for  the  work  done  by  him  in  con- 
nection with  the  sale  and  not  covered  by 
the  "  deducing  fee  " — In  re  Faulkner  (3). 
The  cases  of  In  re  Field  (2)  and  In  re 
Emanuel  and  Simmonds  (4)  are  cages  as 
to  leases  under  schedule  1 ,  part  2.  Both  by 
the  statute  and  the  General  Order  under  it, 
it  was  intended  to  treat  leases  and  sales  in 
a  different  way.  Clause  4  of  the  Greneral 
Order  makes  a  difference  between  the  cases 
of  leases  and  sales. 

Cocky  Q,C.  {Cyril  Dodd  with  him),  for 
Bailward. — The  cases  of  In  re  Field  (2) 
and  In  re  Emanuel  and  Simmonds  (4) 
apply  here.  In  re  Faidkner  (3)  is  wrongly 
decided.  Clause  4  refers  to  out-of-pocket 
expenses,  such  as  advertisements,  and 
charges  not  included  in  the  auctioneer's 
commission,  and  would  apply  where  work 
has  been  done  for  the  purpose  of  effecting 
a  sale  by  auction  which  is  afterwards 
abandoned. 

Bowen  Eowlands,  Q,C,,  replied. 

Lord  Esher,  M.R. — In  this  case  the 
solicitor  was  employed  in  respect  of  the 
sale  of  the  property  of  his  client.  The  sale 
has  been  carried  out,  and  the  solicitor  is 

(2)  54  Law  J.  Rep.  Chanc.  661 ;  Law  Rep. 
29  Ch.  D.  608. 

(3)  56  Law  J.  Rep.  Chanc.  1011;  Law  Rep. 
36  Ch.  D.  566. 

(4)  55  Law  J.  Rep.  Chanc.  710;  Law  Rep. 
33  Ch.  D.  40. 


entitled  to  be  remunerated.  The  question 
which  now  arises  is  how  the  remuneratior 
is  to  be  determined.  By  clause  2  of  th( 
General  Order  made  under  the  Solicitors 
Remuneration  Act,  1881,  **tho  immune 
ration  of  a  solicitor  in  respect  of  busines 
connected  with  sales,  purchases,  leases,* 
(kc.,  is  "  in  respect  of  sales "  to  be  that 
prescribed  in  schedule  1,  part  1,  of  th< 
Order.  Now,  In  re  Field  (2)  decidet 
that  the  remuneration  of  a  solicitor  ii 
respect  of  business  connected  with  lease: 
is  to  be  that  prescribed  in  part  2  o 
such  schedule  1,  and  that  payment  U 
the  solicitor  is  to  be  only  in  accordano 
with  the  schedule.  I  understand  thi 
decision  to  mean  that  if  the  solicitor  can 
not  be  remunerated  according  to  the  sche 
dule,  he  cannot  be  remunerated  at  all.  Th 
remuneration  is  prescribed  in  respect  no 
only  of  business  strictly  relating  to  tli 
lease,  but  in  respect  of  business  "con 
nected  with  "  the  lease.  This  view  of  tin 
decision  in  In  re  Field  (2)  was  challenge! 
in  In  re  Emanuel  and  Simmonds  (4)  b; 
Mr.  Charles,  the  counsel  for  the  appellan 
in  that  case,  who  said  that  Mr.  Justic 
Pearson  in  that  case  seemed  to  have  rea( 
In  re  Field  (2)  as  deciding  that  all  busi 
ness  connected  with  a  lease  comes  withii 
the  scale  fee ;  but  Mr.  Charles  contendec 
that  In  re  Field  (2)  did  not  so  decide 
and  he  asked,  as  Mr.  Rowlands  does  now 
where  would  such  a  rule  stop?  Wha 
was  the  answer  of  this  Court  to  Mr 
Charles's  argument  ?  The  Conrt  said  tha 
they  meant  in  In  re  Field  (2)  to  decid( 
that  all  remuneration  to  be  paid  to  thi 
solicitor  in  respect  of  business  connecte( 
with  leases  is  to  be  included  in  the  a< 
valorem  remuneration.  Having  laid  dowi 
this,  Lord  Justice  Cotton  went  on  to  say 
"  To  my  mind  the  only  question  we  hav( 
here  is  this,  whether  in  this  particular  cas( 
it  can  be  said  that  this  agreement,  or  any 
thing  in  it,  is  anything  else  excepi 
business  connected  with  the  lease."  If 
thei-efore,  it  is  the  same  with  respecl 
to  sales  as  with  respect  to  leases,  thf 
question  we  have  to  ask  ourselves  ii^ 
whether  what  was  done  by  the  solicitoi 
here  with  regard  to  the  auction  was  any- 
thing else  except  business  connected  with 
the  sale.  It  is  said,  however,  that  there 
is  a  distinction  between  cases  of  sales  and 
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cases  of  leases.     I  am  of  opinion   that 
there  is  no  differenoe  so  isx  as  regards 
the  point  now  before  us.  I  do  not  see  how 
it  can  be  said  that  the  decision  in  In  re 
Bmatmel  and  Simmanda  (4),  as  to  leases 
upon  clause  2  (6)  of  the  General  Order, 
was  not  foonded  upon  the  words  in  the 
boning  of  clause  2 ;   and  those  words 
applj  equally  to  clause  2  (a)  as  to  sales. 
Therefore,  the  only  question  is  whether 
the  items  of  charges  as  to  the  auction  are 
charges  in  respect  of  business  connected 
with  the  sale,  and,  if  they  are,  then  the 
solicitor  can  only  be  remunerated  by  the 
scale  fee.    Now  it  seems  to  me  that  if  we 
so  decide,  our  decision  will  be  directly 
contrary  to  that  of  Mr.  Justice  North  in 
In  r$  Faulkner  (3).     There  Mr.  Justice 
North  says,  "  The  question  then  is,  the 
soKcitor  having    done  certain    work  for 
which,  if  he  had  paid  the  auctioneer  him- 
self, he  clearly  would  be  entitled  to  receive 
the  scale  fee,  is  he  not  to  be  paid  for  that 
work  at  all  because  the  auctioneer  has 
been  paid  by  the  client  ?     The  scale  fee  for 
conducting  does    not  apply,  because  the 
auctioneer  has. been  paid  by  the  client; 
but  that  leaves    the  solicitor  entitled  to 
remuneration  for  doing  such  parts  of  the 
work   of  conducting    the    sale    as    the 
auctioneer  has  not  been  paid."     It  seems 
to  me  that  this  is  directly  opposed  to  In  re 
Field  (2)  and  In  re  Emanuel  and  Simmonda 
(4),  and  cannot  be  maintained,  unless  there 
be  a  difference  between  cases  of  sales  and 
cases  of  leases.     I  repeat  that  I  can  see  no 
ground  for  saying  that  there  is  a  difference, 
for,  as  I  have  before  stated,  the  words  at 
the  beginning  of  clause  2  apply  to  cases  of 
sales  as  well  as  to  cases  of  leases.     This 
being  so,  as  the  charges  here  are  in  re- 
spect of  business  connected  with  a  sale,  the 
solicitor  can  only  be  remunerated  accord- 
ing to  tbe  scale  fees  prescribed  by  schedule 
IfPart  1.    Therefore,  the  solicitor  will  be 
paid  or  not  paid  according  as  he  brings 
himself  within  the  scale  fees  in  schedule  1, 
part  1,  or  not.     He  does  bring  himself, 
within  the    scale  fee  for  deducing  title. 
Has  he  brought  himself  within  the  scale 
fP8  for  conducting  a  sale  by  auction  ?     No, 
for  rule  11  says  that  the  scale  for  con- 
ducting a  sale  by  auction  shall  apply  only 
in  cases  where  no  commission  is  paid  by 
the  cUent  to  an  auctioneer.      I  am  of 


opinion,  therefore,  that  this  appeal  cannot 
be  allowed,  and  we  must  say  that  we  dis- 
agree with  the  decision  in  In  re  Faulkner 
(3),  and  that  the  principle  laid  down  in 
In  re  Field  (2)  and  In  re  Emanuel  and 
Simmonda  (4)  is  as  applicable  to  business 
connected  with  sales  as  to  business  con- 
nected with  leases. 

BowEN,  L.  J.,  and  Fry,  L.  J.,  concurred. 
Appeal  diamissed. 


Solicitors — Williamson  Newbould,  in   person ; 
S.  Lcaroyd  &  James,  for  Mr.  Bail  ward. 


[IN  THE  COURT  OF  APPEAL.] 
1887.        1 
Nov.  11,  12.  / 


SCOTT  V.   MORLEY.* 


Practice — Execution — Order  for  Im- 
priaonment  for  Debt — Married  Womaii — 
Bebtora  Act,  1869  (32  dC-  33  Vict,  c,  62), 
a.  5,  auba.  2 — Married  Women'a  Projyerfij 
Act,  1882  (45  <St  46  Vict,  c,  75),  a,  1, 
aub-a,  4 — Form  of  Judgment, 

A  judgment  debt  with  execution  limited 
to  the  aeparate  property  of  a  married 
wom^in,  under  the  Married  Women^a  Pro- 
perty Act,  1882,  ia  not  a  debt  due  upon 
which  ahe  can  be  committed  topriaon  under 
aub-aection  2  of  aection  5  of  the  Debtora 
Act,  1869. 

Appeal  from  the  order  of  Kekewich,  J., 
sitting  as  vacation  Judge  in  bankruptcy, 
committing  the  defendant  Julia  Morley  to 
prison  under  section  5,  sub-section  2,  of 
the  Debtors  Act,  1869,  for  default  in  pay- 
ment of  the  debt  recovered  by  judgment 
in  the  action.  The  defendants  were  Julia 
Morley  and  her  husband,  and  judgment 
was  entered  for  the  amount  claimed  against 
Julia  Morley,  execution  to  be  limited  to 
the  separate  estate  of  the  wife  not  subject 
to  any  restraint  on  anticipation,  unless,  by 
reason  of  section  19  of  the  Married 
Women's  Property  Act,  1882,  such  estate 

*  Coram  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
Fry,  L.J. 
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should  be  liable  to  execution  notwithstand- 
ing such  restraint. 

//.  Kisck^  for  the  defendant,  contended 
that  the  Married  Women's  Property  Act, 
1882,  did  not  alter  the  law,  except  so  far 
as  the  property  of  the  married  woman  was 
concerned.  Under  the  previous  law  a  ca, 
sa,  could  only  issue  against  a  married 
woman  on  a  judgment  that  she  pay  so 
much,  and  even  then  she  usually  obtained 
her  discharge  on  shewing  she  had  no  se- 
parate estate.  This  is  not  a  judgment 
against  a  married  woman  at  common  law, 
because  execution  is  limited. 

He  cited  Meager  v.  PeUew  (1)  and  Dray- 
cott  v.  Harrison  (2). 

H,  Reed,  for  the  plaintiff,  contended  that 
by  the  Married  Women's  Property  Act, 
1882,  section  1,  subsection  2,  a  married 
woman  renders  herself  liable  for  her  debts 
to  the  extent  of  her  separate  property.  If 
she  has  separate  property  out  of  which  she 
can  pay  and  will  not,  she  may  be  com- 
mitted to  prison  just  as  under  the  old  law 
she  was  only  dischai*ged  if  she  shewed  she 
had  no  separate  property. 

He  cited  Edwards  v.  Martyn  (3),  Ivens 
V.  Butler  (4),  Poole  v.  Canning  (5),  Dillon 
v.  Cunningham  (6),  Newton  v.  Boodle  (7), 
Conolan  v.  Leylaiid  (8),  Bursill  v.  Tanner 
(9),  and  TumhvU  v.  Forman  (10). 

Lord  Esher,  M.R. — This  point  was  not 
argued  before  Mr.  Justice  Kekewich.  At 
common  law,  with  respect  to  contracts 
made  by  a  woman  before  marriage  but 
which  were  sued  upon  after  marriage, 
judgment  went  against  her,  and  execution 
followed  the  judgment.  One  form  of  exe- 
cution was  a  writ  of  ca.  sa,,  and  the  wife 
was  properly  taken  in  execution  to  satisfy 

(1)  Law  Rep.  IIQ.B.  D.  97;}. 

(2)  Law  Rep.  17  Q.B.  D.  147. 

(3)  17  Q.B.  Rep.  693 ;  21  Law  J.  Rep.  Q.B. 86. 

(4)  7  E.  it  B.  169  ;  26  Law  J.  Rep.  Q.B.  145. 

(5)  36  Law  J.  Rep.  C.P.  166 ;  Law  Rep.  2  C.P. 
241. 

(6)  42  Law  J.  Rep.  Exch.  11;  Law  Rep. 
8  Exch.  23. 

(7)  9  Q.B.  Rep.  94S  ;  16  Law  J.  Rep.  Q.B.  146. 
(,8)  64  Law  J.  Rep.  Chano.  123  ;  Law  Rep. 

27  Ch.  D.  632. 

(9)  66  Law  J.  Rep.  Q.B.  63;  Law  Rep. 
13  Q.B.  D.  691. 

(10)  54  Law  J.  Rep.  Q.B.  489 ;  Law  Rep. 
15QI5.  D.  231. 


the  judgment,  and  could  not  be  discharged. 
After  her  marriage  she  could  not  at  com- 
mon law  make  any  contract,  and  no  action 
could  be  maintained  against  her  or  her 
husband  upon  it,  unless  she  made  it  with 
her  husband's  authority,  express  or  im- 
plied ;  and,  if  she  were  taken  on  a  ca,  «a. 
under  a  judgment  against  her  personally, 
she  might  be  discharged  on  shewing  she 
had  no  separate  property.  If  she  com- 
mitted a  tort,  execution  would  enable  her 
to  be  taken  under  a  ca.  sa,.  In  equity,  if 
she  had  separate  property,  a  decree  could 
in  certain  cases  be  obtained  charging  her 
separate  property  with  her  contracts,  but 
not  making  her  liable  to  be  taken  in  exe- 
cution, llierefore,  neither  at  law  nor  in 
equity  was  a  married  woman  personally 
liable  upon  a  contract  after  marriage  un- 
less she  had  separate  property.  In  my 
opinion,  where  under  the  common  law  a 
married  woman  was  personally  liable,  in 
those  cases  she  can  now  be  dealt  with 
under  the  Debtors  Act,  1869.  Then 
comes  the  question.  What  are  the  liabilities 
imposed  upon  a  married  woman  by  the 
Married  Women's  Property  Act,  1882? 
Section  1,  sub-section  2,  imposes  a  new 
liability  upon  her  in  respect  of  her  con- 
tracts made  after  marriage,  and  gives  a 
new  remedy  at  law,  and  so  the  ordinary 
rule  applies  that  where  a  statute  imposes 
a  new  liability  and  provides  a  new  remedy, 
that  remedy  is  the  only  remedy.  The  sub- 
section says  that  any  damages  shall  be 
payable  out  of  her  separate  property.  It 
does  not  say  that  the  damages  shall  he 
payable  by  her.  The  judgment  under 
that  sub-section  ought  to  follow  the  words 
of  the  Act.  That  judgment  imposes  anew 
liability  at  law  which  produces  the  same 
result  as  that  previously  given  in  equity— 
namely,  execution  out  of  her  separate 
estate  only.  Is  the  Debtors  Act,  1869, 
applicable  to  such  a  judgment?  Section  5, 
in  speaking  of  "  the  debt  due  from  him," 
meant  a  debt  which  he  was  personally 
liable  to  pay.  If  the  Debtoi-s  Act  be 
treated  as  conferring  a  power  to  commit 
to  piison  it  is  a  penal  statute,  and  must 
be  consU'ued  strictly  as  involving  the 
liberty  of  the  subject.  If  it  be  treated 
as  a  remedial  Act,  it  was  not  wanted,  as 
there  waa  nothing  to  modify.  Therefore 
the  Court  has  no  power  to   apply  the 
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Debtors  Act,  1869,  to  judgments  under 
the  Married  Women's  Property  Act,  1882, 
and  the  present  decision  applies  to  one  of 
those  judgments  only.  In  my  opinion 
the  appeal  must  be  allowed. 

BowEN,  L.J.--I  am  of  opinion  that  no 
order  can  be  made  under  the  Debtors  Act, 
1869,  in  an  action  brought  strictly  under 
this  sub-section  of  the  Married  Women's 
Property  Act.  Suppose  that  the  Debtors 
Act  had  not  been  passed,  would  a  judg- 
ment under  the  Act  of  1882  justify  the 
issue  of  a  ca.  sa,  %  The  law  on  that  sub. 
ject  is  laid  down  in  Beynon  v.  Jones 
(11)  and  NewUm  v.  Boodle  (7).  If  she 
did  not  plead  coverture  she  could  be  ar- 
rested, and  even  on  mesne  process,  al- 
though she  might  be  discharged  if  she  had 
DO  separate  property — Edwards  v.  Martyn 
(3),  overruling  Larkin  v.  Marshall  (12). 
The  power  under  the  Debtors  Act  is  more 
or  less  in  substitution  for  the  writ  of  ca,  sa. 
A  ca,  sa,  followed  the  judgment,  and  so  a 
married  woman  could  in  certain  cases  be 
arrested  under  a  ca.  sa.  But  the  judgment 
under  the  Act  of  1882  is  not  like  a 
oommon  law  judgment,  and  section  1, 
subjection  2,  does  not  create  a  personal 
liability.  It  is  a  proprietary  liability. 
Damages  and  costs  are  to  be  paid  out  of 
the  property  and  not  otherwise.  Execu- 
tion is  to  be  not  on  her  person,  but  on  her 
personalty.  The  judgment,  therefore,  was 
not  like  a  oommon  law  judgment,  and  if 
there  were  no  Debtors  Act  execution  by 
OS.  «a.  would  not  be  applicable.  The  form 
of  judgment  used  in  the  present  case  was 
substantially  but  not  formally  correct ;  it 
ought  to  follow  the  words  of  the  section.  I 
also  agree  that  the  Debtors  Act,  1869,  does 
not  give  power  to  commit  in  such  a  case. 
In  dealing  with  the  liberty  of  the  subject 
one  ought  not  to  read  into  statutes  some- 
thing which  is  not  there,  and  which  would 
be  in  derogation  of  that  liberty.  It  would 
^  straining  language  to  hold  that  a  debt 
payable  out  of  a  woman's  separate  property 
is  a  "  debt  due  from  her."  It  is  only  due 
from  her  sub  mode.    Our  judgment  is  cou- 


fined  to  judgments  under  the  Married 
Women's  Property  Act,  and  does  not 
apply  to  judgment  at  common  law. 

Fry,  L.J. — A  married  woman  before 
1869  could  not  have  been  taken  in  execu- 
tion under  this  judgment,  and  the  Debtors 
Act  is  in  substitution  for  taking  in  execu- 
tion for  debt.  She  can  now  contract  in 
respect  of  her  separate  property,  but  the 
judgment  against  her  is  confined  to  a  par- 
ticular fund  and  does  not  create  a  personal 
liability,  and  a  judgment  under  the  Mar- 
ried Women's  Property  Act  does  not 
create  a  debt  under  the  Debtors  Act.  I 
concur  in  thinking  that  a  power  to  com- 
mit must  not  be  inferred  from  an  Act  of 
Parliament  without  clear  words.  The  ob- 
ject of  the  Married  Women's  Property 
Act  was  to  facilitate  procedure,  not  to 
impose  a  new  liability. 

The  following  form  of  judgment  in  ac- 
tions of  debt  against  married  women 
having  separate  property  was  prepared 
and  read  by  the  Court : — 

It  is  adjudged  that  the  plaintiff  recover 
I.  and  costs,  to  be  taxed  against  the 
defendant  Julia  Morley,  such  sum  and 
costs  to  be  payable  out  of  the  separate 
property  as  hereinafter  mentioned  and  not 
otherwise.  And  it  is  ordered  that  execu- 
tion hereon  be  limited  to  the  separate  pro- 
perty of  the  defendant  Julia  Morley  not 
subject  to  any  restriction  against  antici- 
pation, unless,  by  i-eason  of  section  1 9  of 
the  Married  Women's  Property  Act,  1882, 
such  property  shall  be  liable  to  execution 
notwithstanding  such  restriction. 

Appeal  allowed. 


kSolicitors- 


E.  L.  Voi,   for  appellant;   Francis 
Scott,  for  respondent. 


(U)  15  Mee.  &  W.  566 ;  15  Law  J.  Rep.  ££ch. 
333. 

(12)  4  Excb.  Rep.  804;  19  Law  J.  Rep.  Exch. 
161. 
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Sheriff— Costs  of  Execution— Expenses 
of  reapinq  growing  Crops — Bankruptcy 
Act,  1883  (46  d:  47  Vict.  c.  52),  s.  46. 

A  sheriff,  having  taken  in  execution 
standing  com,  expended  money  in  having 
tJie  same  reaped,  threshed,  and  dressed  be- 
fore sale.  No  authority  to  do  this  was 
given  him  either  by  the  execution  debtor  or 
creditor,  but  it  was  done  by  the  sheriff  for 
the  purpose  of  increasing,  and  did  in  fa^ 
increase,  the  selling  value  of  the  corn : — 
Held  {per  Cave,  J.,  and  Smith,  J.),  that 
t/te  sheriff  had  no  power  to  incur  this  ex- 
pense, and  therefore  was  not  entitled  to  the 
same  as  costs  of  the  execution  under  section 
46  of  the  Bankruptcy  Act,  1883. 

Appeal  from  a  County  Court  by  Special 
Case,  the  material  facts  of  which  were  as 
follow : 

On  the  16th  of  August,  1886,  the 
sheriff  levied  execution  on  certain  goods 
and  gi-owing  corn  of  Woodham,  and  the 
sheriff's  officer  instructed  auctioneera  to 
advertise  the  same  for  sale  on  the  7th  of 
September.  On  the  1st  of  September  the 
sheriff's  officer,  finding  that  part  of  the 
corn,  insufficient  to  discharge  the  debt,  had 
been  cut  and  earned,  but  not  threshed, 
and  part  was  still  standing,  postponed  the 
sale  for  a  week  for  the  purpose  of  having 
the  com  cut  and  threshed.  The  com  was 
subsequently  cut,  threshed,  and  dressed, 
and  the  sheriff's  officer  paid  the  wages  and 
expenses  thus  incurred. 

On  the  11th  of  September,  a  receiving 
order  was  made  against  Woodham,  and 
the  official  receiver  took  possession  of  the 
goods  and  growing  crops  from  the  sheriff 
charged  with  the  costs  of  the  execution. 
The  sheriff  did  not  realise  or  sell  any  of 
the  crops  seized,  bat  it  was  admitted  that 
the  expenditure  for  the  cutting,  threshing, 
and  dressing  was  reasonable,  and  added 
at  least  the  same  amount  to  the  selling 
value  of  the  com.  The  sheriff  delivered 
his  bill  of  costs  to  the  official  receiver,  and 
included  therein  the  amounts  paid  for 
cutting,  threshing,  and  dressing  the  corn. 
These  amounts  were  disallowed  on  taxa- 
tion by  the  Eegistrar.  The  sheriff,  without 


carr3ring  in  before  the  Eegistrar  objections 
in  writing,  or  applying  to  him  to  review 
his  taxation,  appealed  to  the  Judge,  who 
allowed  the  items  in  question. 

The  questions  raised  by  the  Special 
Case  were,  first,  whether  it  was  competent 
for  the  Judge  under  the  circumstances  to 
review  the  taxation  (1);  and  secondly, 
whether  he  properly  allowed  the  items. 

LindseU,  for  the  appellants. — The  only 
means  of  appealing  to  the  Judge  from  a 
taxation  is  under  Bankruptcy  Rules,  1886, 
part  2,  section  7,  "  General  Regulations," 
which  provides  that  the  person  appealing 
must  first  carry  in  before  the  Taxing 
Master  an  objection  in  writing,  <&c.,  which 
was  not  done  in  this  case.  Secondly,  the 
sheriff's  fees  are  regulated  by  1  Vict.  c.  55, 
and  he  cannot  recover  anything  beyond. 
His  duties  are  limited  to  seizing  and  sell- 
ing, and  he  has  no  authority  for  employing 
work  and  labour  on  the  goods  seized,  even 
though  it  be  for  the  benefit  of  the  creditor, 
unless  at  his  request  or  at  the  request  of 
the  execution  debtor — Playfair  v.  Mus- 
grove  (2). 

Muir  Afackenzie,  for  the  sheriff!  — 
Whether  these  charges  can  be  allowed 
imder  1  Yict.  c.  55  or  not,  is  immaterial. 
The  Bankmptcy  Act,  1883,  alters  the  law 
on  this  point,  and  gives  the  sheriff  greater 
powers  in  this  respect  than  he  had  before. 
By  section  145  sales  by  the  sheriff  are  to 
be  by  auction,  and  publicly  advertised  for 
three  days  preceding ;  therefore  the  sheriff 
may  now  incur  expenses  for  advertising 
and  for  keeping  the  goods.  Further,  by 
section  46,  costs  of  execution  are  a  charge 
on  the  goods. 

Cave,  J. — I  am  of  opinion  that  this 
'  appeal  must  be  allowed,  without  regard  to 
the  question  whether  the  County  Court 
Judge  had  any  power  to  review  the  taxa- 
tion I  upon  this  point  I  express  no  opinion, 
but  give  my  decision  only  upon  the  ques- 


(1)  This  question  was  fally  argued;  bat  as 
the  Court  declined  to  express  any  opinion 
upon  it,  and  decided  the  case  solely  on  the 
second  question,  the  argument  relating  thereto 
is  omitted  in  this  report. 

(2)  14  Mee.  &  W.  239 ;  16  Law  J.  Rep. 
Exch.  26. 
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J%  re  Woodham  ;  ex  parte  Conder^  Bankr, 

tion  whether  these  expenses  were  properly 
disallowed  by  the  Registrar.     I   am    of 
opinion  they  were.     The  sheriff  was  not 
bound  to  incur  these  expenses,  nor  is  there 
any  statute  giving  him  liberty  to  do  so  if 
he  think  fit,  or  to  recover  them  if  he  does 
incur  them.     The  sheriflTs  duty  is  to  levy 
and  sell,  and  if  he  thinks  it  necessary  to 
incur  expenditure  upon  the  goods  while  in 
bis  custody,  he  can  apply  either  to  the 
execution  creditor  or  debtor  for  authority 
(0  do  so ;  but  he  has  no  power  to  do  so  of 
his  own  motion.     It  is  said  that  what  he 
did  wa^  for  the  benefit  of  the  creditors ;  if 
so,  it  ivas  also  for  the  benefit  of  the  execu- 
tvni  debtor,  and  he  should  have  obtained 
\)is  consent.     Having  acted  without  that 
oonaent,  he  has  at  his  own  risk  incurred 
expenses  unauthorised  by  law;  he  cannot, 
therefore,  recover  these    as  costs  of  the 
execution  under  section  46  of  the  Bank- 
ruptcy Act. 

Smith,  J. — I  concur.  I  will  only  add 
that  section  7  of  part  ii.  of  the  appendix 
to  the  Bankraptcy  Rules,  1886,  has  no 
application  to  shenfiTs  costs. 


Solicitors— St ibbard,  Gibson  &  Co.,  agents  for 
Hooper  &  Co.,  Biggleswade,  for  appellant ; 
Keen,  Rogers  &  Co.,  for  respondent. 
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Bankruptcy  —  Voluntary  Settlement — 
Trustees — Trustees'  Lien/or  Costs — Bank- 
ruptcy Act,  1883  (46  d:  47  Vict.  c.  52), 
«.47. 

Trustees  of  a  voluntary  settlement  not 
void  under  the  Statute  of  Elizabeth  in- 
curred coats  in  successfully  defending  an 
action  in  the  Chancery  Division  by  the 
fftUor  to  set  aside,  the  deed.  The  settlor 
having  become  bankrupt  within  two  years 
of  the  date  of  the  settlement,  it  was  declared 
toid  under  section  47  of  the  Bankruptcy 
Act,  1883 ; — Held,  that  the  trustees  were 


entitled  to  a  lien  on  the  fund  for  the  amount 
of  their  costs  in  the  Chancery  proceedings. 

Appeal  from  County  Court. 

The  debtor,  in  September,  1885,  by  a 
post-nuptial  settlement,  transferred  a  sum 
of  323/.  to  trustees,  upon  trust  to  pay 
the  income  to  himself  for  life,  and  after 
his  death  upon  certain  trusts  for  his  chil- 
dren. In  the  following  year  the  debtor 
brought  an  action  in  the  Chancery  Division 
to  declare  the  settlement  void  on  the 
ground  that  it  had  been  obtained  from 
him  by  undue  influence.  This  action  the 
trustees  defended  on  behalf  of  the  cestuis 
que  trust,  and  obtained  judgment,  the 
debtor  being  ordered  to  pay  the  costs.  The 
debtor  thereupon  filed  his  petition,  and  was 
adjudicated  bankrupt  on  the  30bh  of  March, 
1887.  The  County  Court  Judge  made 
an  order  that  the  trustees  should  hand 
over  the  settlement  to  the  receiver,  and 
declared  that  they  were  entitled  to  a  lien 
for  the  costs  incurred  in  the  Chancery 
proceedings  and  for  the  costs  of  the  appli- 
cation in  the  County  Court,  and  ordered 
them,  after  deducting  these  costs,  to  pay 
the  balance  to  the  receiver.  The  oflBcial 
receiver  appealed. 

^fuir  Mackenzie,  for  the  appellant. — 
The  deed  having  become  void  by  the 
bankruptcy  the  trust  is  now  a  nullity, 
and  therefore  the  trustees  can  have  no 
lien  for  any  costs  incurred  in  performing 
the  trust — Button  v.  Thompson  (1),  Smith 
V.  Dresser  (2),  and  Elsey  v.  Cocks  (3). 

[Smith,  J.,  referred  to  Ex  parte  Tomlin- 
son  ;  in  re  Boyce  (4).] 

That  case  is  inconsistent  with  In  re 
Riddeough  ;  ex  parte  Yaughan  (5). 

S.  Woolf,  for  the  trustees. — The  deed 
was  not  impeachable  under  the  Statute  of 
Elizabeth,  and  therefore  was  nob  void  ab 
initio.  Until  the  bankruptcy  it  was  per- 
fectly valid,  and  the  trusts  subsisting ;  the 
trustees  have  the  ordinary  lien  for  their 

(1)  62  Law  J.  Rep.  Chanc.  661 ;  Law  Rep. 
23  Ch.  D.  278. 

(2)  35  Law  J.  Rep.  Chanc.  385 ;  Law  Rep. 
1  Eq.  651. 

(3)  26  Beav.  95. 

(4)  3  De  Gex,  F.  &  J.  745 ;  30  Law  J.  Rep. 
Bankr.  41. 

(5)  3  MorrcU,  258. 
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costs  in  carrying  out  those  trusts.  The 
cases  cited  are  all  either  cases  where  the 
trustees  were  attempting  to  uphold  a  void- 
able deed,  or  where  the  deed  was  itself  an 
act  of  bankruptcy.  The  trustees  are  en- 
titled to  be  reimbursed  their  costs — T/ie 
Attorney 'General  v.  The  Mayor  of  Nor- 
wich  (6). 

Muir  Mackenzie  cited  Ex  parte  Russell ; 
in  re  Butterworth  (7)  and  In  re  Richards  ; 
ex  parte  The  Official  Receiver  (8). 

Gave,  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  respon- 
dents undertook  to  act  as  trustees  of  a 
post-nuptial  settlement  made  by  the  bank- 
rupt in  1885.  It  does  not  follow  because 
the  settlement  was  post-nuptial  that  there 
was  anything  wrong  about  it ;  many  men 
are  not  in  a  position  at  the  time  of  their 
marriage  to  make  a  settlement,  but  if 
their  circumstances  may  afterwards  become 
such  that  they  can,  it  is  perfectly  proper 
that  they  should  then  do  so.  Of  coni-se 
there  is  the  risk  that  it  may  afterwards  be 
set  aside  as  void  as  against  creditoi'S,  but 
that  is  no  reason  why  trustees  should  not 
accept  the  trusts  if  they  are  otherwise 
unobjectionable.  In  this  case  the  respon- 
dents, having  accepted  the  trusts,  in  the 
course  of  their  trusteeship  were  met  with 
an  attempt  on  the  part  of  the  settlor  to 
set  aside  the  deed.  This  attempt  the  trus- 
tees, performing  what  wels  their  plain 
duty,  resisted  on  behalf  of  the  children  of 
the  marriage,  and  were  successful.  The 
settlor  at  once  filed  his  petition,  and  was 
made  a  bankrupt,  and  the  official  receiver 
now  claims  to  have  the  whole  fund  paid 
over  by  the  trustees,  without  any  deduc- 
tion for  their  costs.  The  trustees  do  not 
resist  the  deed  being  declared  void,  but 
claim  a  lien  for  their  costs  on  the  ground 
that  those  costs  were  incurred  by  them  in 
execution  of  the  trusts  under  a  deed 
which  was  not  then  invalid,  and  also  that 
by  their  so  acting  the  property  has  been 
preserved  to  the  creditors.  It  is  true 
that  by  the  terms  of  the  judgment  in  the 
Chancery  proceedings  the  costs  were  to  be 
paid  by  the  bankrupt ;  but  that  was  at  the 

(6)  2  Myl.  &  Cr.  406. 

(7)  51  Law  J.  Rep.  Chanc.  621 ;  Law  Rep. 
19  Ch.  D.  588. 

(8)  1  Morrell,  242. 


request  of  the  trustees,  and  must  not  be 
regarded  as  an  order  of  the  Judge  that 
they  were  not  to  get  their  costs  out  of  the 
fund. 

The  cases  cited  do  not  carry  out  Mr. 
Mackenzie's  contention.  No  doubt  a  trus- 
tee under  a  void  deed  cannot  recover  the 
costs  of  acting  under  the  deed  which  was 
void  at  the  time  he  acted;  and  so  too 
where,  though  the  deed  be  valid,  the 
trustee  resists  the  application  on  behalf 
of  creditors  to  set  it  aside,  he  is  not 
entitled  to  his  costs  of  doing  so.  But 
this  is  quite  a  different  case;  when  the 
trustees  incurred  these  costs  in  defending 
the  deed,  they  were  absolutely  right. 
The  deed  was  then  valid,  and  the  result  of 
their  action  was  that  the  balance  of  the 
trust  fund  has  been  preserved  for  the 
creditors. 

Smith,  J. — I  am  of  the  same  opinion. 
I  will  only  add  to  what  has  fallen  from 
my  brother  Cave  that,  with  one  exception, 
all  the  cases  cited  in  argument  are  cases 
where  the  trustees  have  resisted  an  at- 
tempt to  set  aside  an  invalid  deed.  In 
the  i*emaining  case — Smith  v.  Dresser  (2) 
— the  trustee  was  not  setting  np  an 
invalid  deed,  but  had  spent  money  in 
carrying  out  the  trust  of  an  invalid  deed 
before  it  was  declared  to  be  so — and  this 
was  cited  as  identical  with  the  present 
case ;  but  the  ground  of  the  decision  there 
was  that  the  trustee  of  the  deed  was,  or 
ought  to  have  been,  aware  that  the  deed 
was  invalid  before  he  began  to  act,  and 
that  he  shodld  have  taken  no  step  in  the 
matter  until  he  had  satisfied  himself  that 
three  fourths  of  the  creditors  had  assented 
to  the  deed.  Therefore  that  case  is  quite 
distinct  from  the  present. 

Appeal  dismissed. 


Solicitors— Solicitor  to  the  Board  of  Trade, 
for  official  receiver;  J.  H.  Bridgford,  agent 
for  Jubb  &  Co.,  Halifax,  for  appellant; 
J.  E.  &  H.  Scott,  agents  for  George  Crossley, 
Halifax,  for  respondent. 
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\m  THE  COURT  OP  APPEAL.] 
1887.     1  MATTHEWS  AND  WIFE  V. 

Not.  28.  J  munsteb.* 

Cintntd — Conduct  of  Action  in  Court — 
Authority  to  compromise  Action, 

Counsdy  when  acting  as  an  advocate, 
has  authority  to  do  what  is  best  for  his 
dimt  «n  the  management  and  conduct  of 
the  cause,  mAudvng  power  to  compromise 
the  action  ;  and  so  long  as  the  authority  is 
not  withdrawn  to  the  knowledge  of  the 
oppotite  party  the  client  vnU  be  bound  by 
(M  wis  of  his  counsel. 

Appeal  from  the  decision  of  a  Diyisional 
Court  refosiiig  to  set  aside  a  compromise 
of  the  action. 

The  plaintifT  and  his  wife  sued  the  de- 
fendant for  damages  for  malicious  prosecu- 
tion. On  the  morning  of  the  second  day 
of  trial  and  before  the  plaintiffs'  case  was 
doaed,  the  action  was  compromised  by  the 
oonnael  on  both  sides  agreeing  that  there 
should  be  a  rerdict  for  3502.  for  the  plain- 
tiffii,  and  that  all  imputations  should  be 
withdrawn.  The  defendant  was  not  pre- 
sent when  the  compromise  was  effected, 
hot  coming  into  Court  shortly  afterwards 
he  repudiated  the  compromise.  The  de- 
fendant filed  an  affidavit  in  which  he 
stated  that  he  entirely  repudiated  the 
terms  of  the  compromise,  and  had  given 
his  coonsel  no  authority  to  settle  the 
action. 

The  Divisional  Court  (Stephen,  J.,  and 
Wills,  J.)  dismissed  an  application  to  set 
aside  the  compromise  and  grant  a   new 

The  defendant  appealed. 

WW>erforce  {Rimvngton  Wilson  with 
him),  for  the  defendant. — Counsel  had  no 
authority  to  compromise  the  action.  He 
is  at  the  trial  only  for  the  purpose  of  con- 
doctasg  the  cause.  The  dissent  of  Crowder, 
J.,  in  Swinfen  v.  Swin/en  (1)  is  explained 
in  Strauss  v.  Francis  (2)  on  the  ground 
that  the  compromise  was  against  the  assent 

*  Coram  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
hy,L.J. 

(1)  1  Com.  B.  Bep.  K.S.  864 ;  26  Law  J.  Bep. 
0.P.97. 

(2)  36  Uw  J.  Bep.  Q.B.  138 ;  Law  Bep. 
iaB.879. 

Vol.  67.— Q3. 


of  the  client.  Lord  Romilly  also  took  the 
same  view  as  Crowder,  J.,  when  the  case 
came  before  him  in  Chancery  by  way  of  a 
bill  to  enforce  specific  performance  of  the 
compromise. —  Swimfen  v.  Swin/en  (3). 
Here  the  client  never  gave  his  assent  to 
the  compromise.  Strauss  v.  Francis  (2) 
is  not  binding  on  the  Court  of  Appeal. 
Chown  V.  Parrott  (4)  merely  shews  that  a 
solicitor  who  compromises  an  action  under 
certain  circumstances  is  not  liable  to  an 
action. 

Presttoich  v.  Foley  (5)  and  Swin/en  v. 
Lord  Chelms/ord  (6)  were  also  referred  to. 

Kemp,  Q.G.,  and  R.  W.  Harper,  for  the 
plaintiff,  were  not  called  on. 

Lord  Esheb,  M.R. — In  this  case  the 
defendant  desires  a  new  trial  upon  the 
ground  that  counsel,  without  his  authority, 
compromised  the  action.  That  raises  the 
question  as  to  the  relation  existing  between 
counsel  and  client.  That  relation  has 
sometimes  been  expressed  as  if  it  were 
that  of  agent  and  principal.  For  myself  I 
do  not  «iopt  that  phraseology.  To  my 
mind  the  relation  existing  between  counsel 
and  a  party  to  the  action  is  that  of  advo- 
cate and  client.  Counsel  cannot  be  the 
advocate  of  a  person  against  his  will ;  it  is 
at  the  request  of  the  client  that  he  acts  as 
his  advocate.  I  have  not  a  doubt  that  the 
client  may  at  any  moment  withdraw  that 
request,  and,  when  that  is  done,  counsel 
cannot  continue  to  act  as  his  advocate. 
But  when  a  client  has  requested  counsel 
to  act  as  his  advocate,  he  must  know,  and 
is  bound  to  know,  he  has  put  that  counsel 
in  a  certain  position  as  regards  the  other 
party,  and  has  represented  him  to  be  his 
advocate.  A  request  to  act  as  advocate  is 
a  request  to  do  those  things  which  it  is 
recognised  an  advocate  usually  does  for 
his  client.  The  duty  of  an  advocate  is 
confined  to  advising  his  client  before 
coming  into  Court,  and  to  acting  for  him 
in  Court.     He  has  nothing  to  do  with  the 

(8)  24  Beav.  649 ;  2  De  Gex  k  J.  381 ;  27 
Law  J.  Bep.  Obanc.  36. 

(4)  14  Com.  B.  Bep.  N.8.  74 ;  32  Law  J. 
Bep.  C.P.  197. 

(6)  18  Ck)m.  B.  Bep.  N.S.  806 ;  34  Law  J. 
Bep.  C.P.  189. 

(6)  6  Hurl.  &  N.  890 ;  29  Law  J.  Bep.  Bxoh. 
882. 
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opposite  party  ont  of  Court;  he  acts  as 
his  client's  superior  and  advocate,  and 
until  the  request  is  withdrawn  he  is  not 
acting  bj  the  command  of  the  client  in  the 
sense  of  the  client  being  his  superior,  but 
he  has  unlimited  power  to  do  what  is  best 
for  his  client  in  the  conduct  of  the  cause. 
If  counsel  exceeds  his  authority  there  is 
no  remedy  against  him.  This  power  is  not 
one  which  cannot  be  controlled ;  but  being 
a  part  of  the  conduct  of  the  cause,  the 
Court  will  see  that  nothing  contrary  to 
absolute  justice  is  done.  If  therefore  an 
advocate,  although  he  has  unlimited  power 
in  respect  to  the  conduct  of  a  cause  in 
Court,  does  what  the  Court  may  think 
wholly  unjust  as  between  the  parties,  then 
the  Court  would  have  power  to  overrule 
what  was  done,  and  send  the  case  for  a  new 
trial.  The  relation  of  advocate  and  client 
can  be  determined  at  any  time  by  the 
client,  who  must,  however,  take  care  that 
the  opposite  side  know  he  has  withdrawn 
his  authority.  If  the  client  is  present  in 
Court  and  his  advocate  proposes  to  do 
something  which  he  objects  to,  he  cannot 
direct  the  advocate  as  to  the  course  to  be 
adopted;  no  advocate  would  submit  to 
that;  The  conduct  of  a  cause  is  loft  to  the 
advocate,  who  wishes  to  do  what  is  best  for 
his  cjient.  If  the  client  objects  to  what 
the  advocate  proposes  to  do  he  must  with- 
draw his  authority.  The  withdrawal  of 
the  authority  is  the  only  way  in  which  the 
client  can  get  rid  of  the  paramount  autho- 
rity of  his  advocate  to  act  for  him.  There 
is,  however,  some  limitation  to  the  exercise 
of  that  power.  The  request  is  to  act  as 
advocate  in  the  conduct  of  the  cause.  I 
agree  that  if  counsel  were  to  do  something 
beyond  the  bare  meaning  of  the  words 
"  the  conduct  of  the  cause  '*  it  would  not 
be  binding  upon  his  client,  unless  the  client 
had  expressly  requested  him  so  to  act.  In 
the  latter  case  counsel  would  be  acting  in 
another  relation  and  not  in  the  simple  one 
of  advocate  and  client.  The  meaning  of 
the  expression  "  conduct  of  the  cause  "  has 
been  well  expressed  by  Chief  Baron  Pollock 
in  Swinfen  v.  Lord  Chelmsford  (6),  where 
he  says  :  "  We  are  of  opinion  that  although 
a  counsel  has  complete  authority  over  the 
suit,  the  mode  of  conducting  it,  and  all 
that  is  incident  to  it,  such  as  withdrawing 
a  juror,  calling  no  witnesses,  or  selecting 


such  ajs  in  his  discretion  he  thinks  ought 
to  be  called,  and  other  matters  which  pro- 
perly belong  to  the  suit,  and  the  manage- 
ment and  conduct  of  the  trial,  we  think 
he  has  not,  by  virtue  of  his  retainer  in  the 
suit,  any  powers  over  matters  that  are 
collateral  to  it." 

The  limitation  is  there  stated  of,  I  will 
not  say  the  authority,  but  the  power  of  the 
advocate,  so  long  as  the  request  to  act  as 
advocate  is  in  existence.  The  power  to 
consent  to  a  particular  verdict  for  a  par- 
ticular sum  must  be  a  matter  coming  v^ith- 
in  the  conduct  and  management  of  the 
trial.  In  an  action  of  libel  counsel  might 
consent  to  a  verdict  for  a  particular  sum 
for  the  plaintiff  upon  the  immediate  and 
absolute  withdrawal  of  the  suggestions  in 
the  libel.  In  the  present  case  counsel 
consented  to  a  verdict  upon  the  terms  of 
all  imputations  being  withdrawn,  and  that 
is,  within  the  rule,  part  of  the  manage- 
ment and  conduct  of  the  trial. 

I  desire  to  say  again  that  although  the 
authority  of  an  advocate  in  the  conduct  of 
a  trial,  as  between  himself  and  his  client, 
is  unlimited  until  it  has  been  withdrawn, 
yet  if  the  counsel  exercises  it  in  a  manner 
that  the  Court  may  think  unjust,  the 
Court  has  ample  power  to  give  relief  to 
the  client.  But  if  such  authority  is  with- 
drawn, that  withdrawal  must  be  made 
known  to  the  opposite  party.  Here  it  has 
not  been  contended  that  the  client  with- 
drew his  authority;  counsel  acted  with 
the  best  judgment,  and  the  compromise 
therefore  cannot  be  questioned  any  further. 

BowEN,  L.J.— On  the  second  day  of  the 
trial  of  this  action  the  defendant  was 
absent  until  late  in  the  morning.  In  the 
interim  he  left  his  counsel  in  uncontrolled 
command  and  with  the  duty  of  doing  what 
he  thought  best  in  the  event  of  any  emer- 
gency that  might  arise.  The  counsel  agreed 
to  a  verdict  for  the  plaintiffs  for  a  sum 
which,  for  the  purposes  of  this  argument, 
must  be  taken  to  be  a  reasonable  sum. 
The  question  is  whether  the  defendant  is 
bound  by  that  compromise.  Counsel  who 
is  engaged  at  nisi  prius  undertakes  certain 
duties  which  are  regulated  by  professional 
honour  and  etiquette,  and  it  is  well  under- 
stood that  he  is,  and  his  retainer  impUes 
that  he  is,  to  act  within  certain  limits  for 
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his  dienty  who  is  bound  hj  his  acts.  Those 
limits  are  laid  down  in  the  passage  which 
has  already  been  read  from  the  judgment 
of  Chief  E^n  'PoWock  in  Stoin/en  t.  Lord 
Chelmsford  (6).  When  counsel  undertakes 
the  suit,  he  is  clothed  by  virtue  of  his 
retainer  with  complete  authority  over  the 
suit,  the  mode  of  conducting  it,  and  all  that 
is  inddent  to  it.  The  question  whether 
counsel  can  be  called  the  agent  of  his  client 
is  one  which  has  been  much  discussed  for 
years,  and  many  have  dissented  from  his 
being  so  called.  But  even  if  he  is  called 
ftn  agent  it  must  be  remembered  that  he 
is  an  agent  of  a  particular  kind,  and  the 
limit  of  his  authority  -is  perfectly  well 
mideistood.  If  the  client  is  in  Court  I 
think  it  would  be  the  duty  of  counsel  to 
oonsnlt  him  with  regard  to  such  matters 
as  it  would  be  reasonable  to  consult  him 
about.  It  does  not  follow  that  counsel 
would  consent  to  a  view  which  he  might 
thmk  injurious  to  his  client,  nor  to  every 
instruction  given  to  him  by  his  client ;  he 
has  the  alternative  of  returning  his  brief. 
I  should  be  sorry  to  say  that  counsel  should 
not  consult  his  client  in  the  very  important 
matter  of  a  compromise;  but  here  the 
client  was  not  present  in  Court,  and  he 
cannot  possibly  now  complain  if  counsel, 
bemg  in  command  and  acting  for  the  best, 
coiDpromised  the  action ;  he  had  power 
within  the  reasonable  limits  of  his  authority 
to  compromise  the  action  ;  his  authority  is 
leally  commensurate  with  his  duty,  and 
they  amount  to  very  much  the  same  thing, 
acept  where  counsel  has  received  instruc- 
tions which  limit  his  authority.  In  this 
ewe  the  compromise  came  within  the 
WMonahle  scope  of  his  authority  as  advo- 
cate within  the  doctrine  laid  down  by  Chief 
Baron  Pollock. 

Fbt,  L.J. — The  case  is  a  simple  one. 
The  authority  of  counsel  had  not  been 
withdrawn.  Prior  to  the  compromise  he 
^  leoeived  no  instructions  as  to  a  com- 
promise. In  the  terms  of  the  compromise 
^W  there  was  nothing  outside  of  or 
wUateralto  the  action  which  was  being 
^^ ;  there  was  nothing  manifestly  unjust 
^  nothing  to  startle  or  shake  the  con- 
*|fiuce  of  the  Court;  and  there  was  no 
"^stake  on  the  part  of  counsel.  In  the 
absence  of  all  these  matters  it  was  plainly 
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the  duty  of  counsel  to  make  the  best  terms 
he  could  for  his  dient  as  regai'ds  the  com- 
promise. I  think  the  Court  would  come 
to  a  most  disastrous  conclusion,  not  in  the 
interests  of  the  bar,  but  in  those  of  the 
public,  if  it  were  to  dedde  otherwise ;  for 
such  a  result  would  oblige  counsel  to  refuse 
an  advantageous  offer  made  in  the  course 
of  the  trial  if  the  client  were  absent. 

Appeal  dismissed* 


Solicitors  —  A.    B.    Rickards,    for    plaintiffs  j 
W.  Brewer,  for  defendant. 
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Sheriff — Under- Sh&riffy  LiahiMty  of, 
after  Death  of  Sheriff— Cause  of  Action — 
Monsy  had  and  received — Proceeds  of  Sale 
of  Execution — 3  Geo,  I.e.  15.  «.  8. 

An  under-sheriff,  if  tlie  sheriff  should 
die  during  his  year  of  office,  is  responsible, 
under  3  Geo,  1.  c.  15,  s,  8,  for  the  execution 
of  the  office  of  sheriff  until  another  is  ap- 
pointed, to  the  same  extent  as  if  he  were 
the  sheriff;  and,  co^isequently,  cm  action 
for  money  had  and  received  will  lie  against 
him  or  his  executors  to  recover  the  proceeds 
of  a  sale  of  goods  taken  in  execution  under 
a  writ  of  fieri  facias  before  the  death  of 
the  sheriff. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court  (reported  56  Law  J.  Rep. 
Q.B.  5U). 

The  action  was  brought  by  execution 
creditors  against  the  executors  of  an  under- 
sheriff  for  non-payment  of  the  proceeds  of 
an  execution. 

After  the  levy  had  been  effected  by  the 
under-sheriff,  the  sheriff  died,  and  imme- 
diately after  his  death  a  sale  of  the  goods 
was  carried  out  by  the  under-sheriff,  and 
the  proceeds  of  that  sale  i^eceived  by  him. 
After  the  sale  a  new  high-sheriff  was  ap- 

♦  Coram  Lord  Eeher,  M.R.,  Bo  wen,  L.J.,  and 
Fry,  L. J, 
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pointed.  The  under-flheriff,  after  paying 
over  a  part  of  the  proceeds  of  execution, 
died,  and  this  action  waa  brought  against 
his  executors. 

The  statement  of  claim  contained  counts 
for  negligence,  false  return,  and  extortion, 
and  also  for  money  had  and  received,  with 
an  account  of  the  proceeds  of  the  execution, 
crediting  the  defendants  with  the  moneys 
paid,  and  the  sheriff's  fees. 

At  the  trial  before  the  Lord  Chief  Jus- 
tice and  a  special  jury,  the  plaintiffs  were 
non-suited  upon  the  following  grounds — 
first,  that  the  under-sheriff  was  only  liable, 
as  the  deputy  of  the  sheriff,  to  the  sheriff 
himself  or  his  executors,  or  on  his  bond  ; 
and,  secondly,  that  this  was  an  action  of 
tort,  and  had  not  been  brought  within  six 
months  of  the  death  of  the  under-sheriff, 
or  of  the  intermeddling  with  the  estate  by 
his  executors. 

The  Divisional  Court  (Day,  J.,  and 
Wills,  J.)  granted  a  new  trial,  being  of 
opinion  that  an  action  for  money  had  and 
received  would  lie  against  the  executors  of 
the  under-sheriff. 

The  defendants  appealed,  and  the  plain- 
tiffs, on  the  hearing  of  the  appeal,  aban- 
doned so  much  of  their  action  as  was 
founded  on  tart, 

Cohen,  Q.C,  and  S<Mn,  for  the  defen- 
dants.— There  was  no  cause  of  action 
against  the  under-sheriff,  and,  therefore, 
none  against  the  defendants.  The  under- 
sheriff  does  not  receive  the  proceeds  of  Uie 
sale  of  the  goods  as  money  had  and  re- 
ceived to  the  use  of  the  execution  ere* 
ditors,  but  to  the  use  of  the  sheriff, 
or,  if  he  dies,  his  executors.  Prior  to 
3  Geo.  1.  c.  15,  an  action  would  only 
lie  against  the  executors  of  the  sheriff. 
When  goods  are  seized  in  execution  under 
a  writ  oi  fieri  facias,  the  sheriff  contracts 
an  obligation  to  oomplete  the  execution — 
Cooper  V.  Chilty  (1).  The  execution  is 
an  entire  thing,  and  when  once  begun 
must  be  completed.  The  sheriff  alone 
is  liable  for  the  acts  of  the  under-sheriff, 
and  he  alone  being  answerable,  no  ac- 
tion will  lie  against  the  under-sheriff — 
Wat9on  on  Sheriff,  p.  38  (2nd  ed.).  It 
is  not  the  duty  oi  the  under-sheriff  to 

(1)  1  W.  Black,  66,  69 ;  1  Burr.  20,  S4. 


pay  over  moneys  received  by  him  to  the 
execution  creditors,  and  therelbre  no  ao- 
tion  will  lie  against  him  for  raoncy  hai 
and  received.    The  statute  3  Qeo.  1.  c.  15. 
s.  8,  makes  no  difference  in  this  respect. 
If  the  sheriff  had  lived,  an  action  for 
money  had  and  received  would  lie  against 
him.     Before  the  statute  the  under-sheriff 
was  merely  the  sheriff's  deputy ;  he  was 
appointed  by  the  sheriff,  and  his  office 
determined  on  the  death  of  the  sheriff-— 
W<U8<m  on  Sheriff,  p.  37.    The  proper  con- 
struction of  section  8  is,  that  the  under- 
sheriff  is  to  continue  in  office  as  under- 
sheriff,  and   to  do  what  he  would  have 
been  bound  to  do  if  the  sheriff  had  not 
died ;  but  it  does  not  impose  greater  lisr 
bilities  on  the  under-sheriff  than  these 
existing  before  the  statute   was  passed. 
Formerly  the  executors  of  the  sheriff  were 
liable  to  an  action  for  money  had  and  re- 
ceived, but  it  was  never  intended  to  ex- 
tend that  liability  to  the  under-sheriff  in 
the  event  of  the  death  of  the  sheriff. 

Doe  V.  DoneUm  (2)  and  Clerk  v.  Wiihm 
(3)  were  also  dted. 

Boecmquet,  Q,C»,  and  Ov>yimeJ(m/ee^  for 
the  plaintifQi,  w^re  not  called  on. 

Lord  Esheb,  M.R. — ^Thia  action  is 
brought  by  execution  creditors  against  the 
executors  of  an  under-sheriff  for  money 
had  and  received  by  the  under-aheriffl  It 
is  suggested  that  the  liability  to  pay  arisei 
from  a  duty  to  pay,  subject  to  just  deduc- 
tions; the  answer  to  that  is — assuming, 
after  all  deductions  have  been  made,  any 
balance  remains,  it  is  the  duty  of  the 
under-sheriff  to  pay  it  over,  not  to  the 
execution  creditors,  but  to  the  executors 
of  the  sheriff,  and  therefore  the  action 
foils.  It  is  said,  however,  that  the  du^ 
to  pay  it  over  to  the  execution  creditors 
is  imposed  by  section  8  of  3  Qeo.  1.  c  15. 
The  question  at  this  stage  of  the  proceed- 
ings is  as  to  the  construction  of  that  sec- 
tion, and  whether  it  does  impose  that  duty 
on  the  under-sheriff!  We  have  not  now 
to  determine  what  duties  the  section  im- 
poses under  circumstances  other  than  those 
now  before  the  Court.  Before  this  statute 
the  ux^er-sheriff  was,  and  still  is,  except 
where  otherwise  provided,  the  d^uty  of 

(2)  1  B.  &  Aid.  230. 

(3)  6  Mod.  290,  295. 
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Uie  sheriff  until  his  death — ^that  is,  he  is 
the  depaty  of  the  pereon  who  appointed 
Imn  and  who  oonld  remove  him  from  office. 
In  respect  to  wrongful  acts  done  by  the 
mder-fiheriff  in  his  capacity  as  ander- 
sherifif^  he  was  not  personally  liable  to  the 
person  wronged,  but  the  sheriff  was  liable 
by  virtae  of  his  office.  On  the  death  of 
the  sheriff  the  office  of  under-sheriff  im- 
mediately determined,  inasmuch  as  the 
depatation  came  to  an  end  by  the  death  of 
the  person  who  appointed  the  deputy.  It 
IB  not  necessary  to  stop  and  enquire  as  to 
the  dnties  or  liabilities  of  other  persons, 
or  as  to  the  case  of  an  unfinished  execution, 
or  what  matters  the  executors  of  the 
sheriff  are  bound  to  do.  formerly  the 
aDde^8heriff  could  not  act  at  all  after 
the  decease  of  the  sheriff.  If  the  ezecu- 
tors  of  a  sheriff  did  not  choose  to  perform 
his  duties  themselyes  they  must  have  ap- 
pomted  an  agent  to  do  so,  and  would  have 
been  liable  for  his  acts.  But  the  under- 
sheriff  could  no  longer  act  as  the  under^ 
sheriff  appointed  by  the  deceased  sheriff; 
and  if  the  executors,  being  liable  to  per- 
form the  dnties  of  the  deceased  sheriff, 
chose  to  appoint  the  under-sheriff  to  per- 
form them,  he  would  then  be  acting  as  the 
agent  of  the  executors  of  the  deceased 
sheriff.  That  being  so,  section  8  states 
that  great  inconveniences  had  arisen  by  the 
death  of  sheriffii  during  their  shrievalty, 
and  by  that  is  meant  inconveniences  not 
to  the  sheriff  or  their  representatives,  but 
to  execution  creditors  and  other  persons. 
The  section  then  enacts  that,  if  a  sheriff 
diGB  before  the  expiration  or  determination 
of  his  year  of  office,  the  under-sheriff  is 
to  continue  in  his  office  and  execute  the 
^e,aiid  all  things  belonging  to  the  office, 
IB  the  name  of  the  deceased  sheriff,  until 
Miother  sheriff  is  appointed.  If  the  sec- 
tion had  stopped  there  the  under-sheriff 
i&ight  have  been  under  no  greater  liabili- 
ties than  he  would  have  been  under  before 
the  section  was  passed ;  but  then  it  goes 
on  to  provide  that  he  is  to  be  answerable 
for  the  execution  of  the  said  office  in  all 
^gS)  and  to  all  intents  and  purposes 
^hatsoever,  during  such  interval  as  the 
JjJ^  so  deceased  would  by  law  have 
°J^.  tf  he  had  been  living.  The  under- 
^^  therefore,  is  to  be  Uable  to  the 
>^e  extent  as  the  sheriff  would  h&ve  been 
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with  r^ard  to  all  things  which  the  sheriff 
would  have  done  in  the  ordinary  course 
through  and  by  the  hands  of  his  substitute. 
The  under-sheriff  is  therefore  to  be  an- 
swerable as  if  he  were  the  sheriff,  and  is 
put  in  the  same  position  as  the  sheriff  as 
regards  his  liability.  It  is  obvious  that 
the  sheriff,  if  he  had  been  alive,  would 
have  been  liable  to  the  execution  creditors 
as  far  as  their  claim  could  be  made  out. 
In  other  words,  the  under-sheriff  is  liable 
to  the  execution  creditors,  under  the  cir- 
cumstances, to  the  same  extent  and  sub- 
ject to  the  same  form  of  action  as  the 
sheriff  would  have  been  liable  to  if  he  had 
been  alive. 

BowEX,  L.J. — I  agree.  The  action  is 
for  money  had  and  received,  and  the  basis 
of  the  claim  is  not  that  the  goods  were 
wrongfully  retained  or  sold,  for  the  plain- 
tiffs have  waived  any  tartf  but  that  the 
proceeds  of  a  lawful  sale  hare  been  wrong' 
fully  retained.  If,  therefore,  there  is  a 
duty  to  pay  over  these  proceeds,  then  there 
is  a  cause  of  action  for  money  had  and 
received.  The  simple  question,  whether 
there  was  or  was  not  a  duty  on  the  part 
of  the  under-sheriff,  notwithstanding  the 
decease  of  the  sheriff,  to  pay  over  these 
proceeds  to  the  execution  creditors,  depends 
upon  the  construction  of  section  8  of 
3  Geo.  1 .  c.  1 5,  which  was  passed  to  remedy 
the  great  inconveniences  which  arose  upon 
the  death  of  the  sheriff. 

Under  the  old  law,  the  under-sheriff,  on 
the  death  of  the  sheriff,  ceased  to  be  his 
deputy.  It  was  suggested  that  in  cases 
where  the  sheriff's  functions  ceased  before 
the  natural  expiration  of  his  office  or  in 
the  course  of  the  performance  of  his  duties, 
his  executors  ought,  after  his  death,  to 
complete  what  had  previously  been  begun; 
but  it  is  not  necessary  to  consider  the  law 
on  this  point  before  the  passing  of  the 
Act.  I  give  no  opinion  whether  the  lan- 
guage in  Cooper  v.  C kitty  (1 )  is  an  accurate 
expression  of  the  law,  but  I  would  point 
out  that  the  passage — "  if  a  sheriff  takes 
goods  and  dies,  his  executors  must  com- 
plete the  sale  "—given  in  1  W.  Black.  69, 
as  part  of  Lord  Mansfield's  answer,  is  not 
to  be  found  in  the  answer  as  reported  in 
1  Bwrr.  34.  The  language  of  section  8, 
however,  is  express.    The  under-sheriff  is 
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to  continue  in  and  execute  his  office  in  the 
name  of  the  deceased  sheriff  until  another 
is  appointed.  I  think  this  does  mean 
that  he  is  to  continue  in  his  office  as 
under-sheriff,  but  he  is  also  to  be  respon- 
sible for  the  execution  of  the  office  of 
sheriff  in  all  things  and  to  the  same  ex- 
tent during  the  intei*val  as  the  deceased 
sheriff  would  have  been  if  he  had  been 
living.  If  that  be  the  true  construction  of 
the  section — for  it  seems  to  be  impossible  to 
read  it  in  any  other  way,  and  this  view  is 
confirmed  by  the  language  of  section  11, 
which  speaks  of  the  under-sheriff  acting  in 
his  stead — it  follows  that  he  is  to  be  re- 
sponsible for  the  office  of  sheriff  in  the 
same  way  as  if  lie  were  the  sheriff.  If, 
therefore,  it  was  the  duty  of  the  sheriff  to 
pay  over  the  proceeds  of  this  sale,  it  was 
also  the  duty  of  the  imder-sheriff  to  do  so. 

Fry,  L.J.— I  am  of  the  same  opinion. 
•The  sole  question  is,  whether  any  duty 
was  imposed  upon  the  under-sheriff  to  pay 
this  money  over  to  the  execution  creditors. 
I  am  unable  to  read  section  8  in  any  other 
way  than  as  imposing  that  duty.  The 
judgment  of  the  Court  below  was  there- 
fore right. 

Appeal  dismissed. 


Solicitors— Meredith,  Roberts  &  Mills,  agents 
for  E.  L.  Wallis,  Hereford,  for  plaintiffs; 
Johnston,  Harrison  &  Powell,  agents  for 
Edwards  &  Le  Brasseur,  Pont-ypool,  for  de- 
fendants. 


-vT^^^ic    \  PAPE   V,    PAPE. 

Nov.  16.  J 

Uv^hcmd  and  Wife—Desei'tiovr-Separor 
Hon  by  MtUual  Consent — Married  Women 
(Maintenance  in  Case  of  Desertion)  Act, 
1886  (49  dh  50  Via.  c.  52),  «.  1. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  3.] 
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Practice — Parties  —  Nonjoinder — Ri^hi 
of  Joint-Contractor  to  join  others  as  De- 
fendants—Bules  of  Court,  1883,  Order 
XVI.  rule  11. 

T?ie  right  of  a  joint-contractor  to  have 
the  other  joint-contractors  joined  a>8  defen- 
dants is  not  taken  away  hy  the  Judicature 
Acts,  hut  may  he  enforced  under  Order 
XVI.  t-ule  11. 

Kendall  v.  Hamilton  (48  Law  J.  Rep. 
C.P.  705;  Law  Rep.  4  App.  Cas.  504) 
followed. 

Appeal  from  the  decision  of  Field,  J., 
at  chambers  refusing  to  add  certain  per- 
sons as  defendants  in  the  action. 

The  plaintiff  had  brought  an  action 
against  the  defendant  Robinson  for  money 
received  on  the  plaintiff's  account  while 
acting  as  his  solicitor. 

The  transactions  on  which  the  daim 
was  founded  took  place  during  a  period 
when  Robinson  carried  on  business  in 
partnership  with  his  son,  W.  H.  Robinson, 
and  Edmonds,  under  the  name  of  Robinson, 
Son,  &  Edmonds.  Robinson  now  sought 
to  add  them  as  defendants  under  Order 
XVI.  rule  11  (1). 

The  partnership  was  originally  between 
W.  Robinson,  W.  H.  Robinson  the  son, 
and  Edmonds.  This  pai-tnership  was  dis- 
solved in  1883,  and  after  that  Robinson 
carried  on  business  with  his  son.  There 
was  another  motion  to  stay  proceedings, 
and  other  matters  in  dispute ;  but  as  the 

(1)  "No  cause  or  matter  shall  be  defeat^jd  by 
reason  of  the  misjoinder  or  nonjoinder  of 
parties,  and  the  Court  may  in  every  cause  or 
matter  deal  with  the  matter  in  controversy  so 
far  as  regards  the  rights  and  interests  of  the 
parties  actually  before  it.  The  Court  or  a  Judge 
may,  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party, 
and  on  such  terms  as  may  appear  to  the  Court 
or  a  Judge  to  be  just,  order  that  the  names  of 
any  parties  improperly  joined,  whether  as  plain- 
tiffs or  as  defendants,  be  stnick  out,  and  that 
the  names  of  any  parties,  whether  plaintiffs  or 
defendants,  who  ought  to  have  been  joined,  or 
whose  presence  before  the  Court  may  be  neces- 
sary in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter,  be 
added." 
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decision  of  the  case  tnrned  on  the  joinder 
of  Edmonds,  only  those  facts  are  set  out 
i^ch  are  relevant  to  the  judgment  of  the 
Court. 

Herbert  Reed,  for  the  defendant  Robinson, 
in  support  of  the  motion. — A  joint-con- 
tractor has  a  right  to  have  his  other  joint- 
contractor  joined  as  defendant  in  an  action 
arising  out  of  the  contract ;  this  right  was 
formerly  enforced  by  plea  in  abatement 
i^heieby  the  plaintiff  was  compelled  to 
amend  his  writ.  The  Judicature  Act  in 
abolishing  pleas  in  abatement  (Order  XXI. 
nale  20)  has  substituted  a  means  of  cor- 
iMTting  the  nonjoinder  of  parties  who 
ought  to  have  been  joined — namely,  by 
motion  under  Order  XVI.  rule  11  (1)— see 
per  Jessel,  M.R.,  in  Werderman  v.  The 
Soeiete  Genercde  dEleciricite  (2).  The 
judgments  of  the  law  Lords  in  Kendall 
y.  HaniiUan  (3)  shew  that  the  legal  right 
of  joint-contractors  to  join  their  other 
joint-contractors  is  not  altered  by  the 
Judicature  Acts.  The  plaintiff  entered 
into  a  bargain  with  three  persons,  and 
cannot  complain  if  he  has  to  proceed 
against  three  persons. 

Adam  Walker,  for  the  plaintiff,  opposed 
the  summons,  objecting  to  the  additional 
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Douglas  Walker,  for  Edmonds. — Order 
XVI.  nile  11  (1)  was  not  intended  to 
apply  where  the  parties  sought  to  be  made 
defendants  were  persons  against  whom  the 
plamtiff  does  not  desire  to  prosecute  any 
daim,  and  whom  the  defendant  only 
wishes  to  add  for  his  own  convenience — 
Norris  v.  Beazley  (4).  The  proper  coiu:Be 
for  the  defendant  is  by  third-party  proce- 
dure. In  Kendall  v.  Hamilton  (3)  the 
question  was  whether  the  plaintiff  could 
proceed  against  a  third  joint-contractor 
after  having  recovered  judgment  against 
the  two,  at  which  time  the  only  way 
iu  which  the  third  contractor  could  have 
been  joined  was  by  plea  in  abatement — 
^we  V.  Sh^Ue  (5)  and  King  v.  Iloare  (6). 

(2)  Law  Rep.  19  Ch.  D.  261. 

(a)  48  Law  J.  Rep.  C.P.  706;  Law  Rep. 
4  App.  Gas.  604. 

(4)46  Law  J.  Rep.  C.P.  169;  Law  Rep. 
2C.P.D.80. 

(6)  6  Burr.  2611. 

(6)  13  Mee.  &  W.  494 ;  15  Law.  J.  Rep. 
Ifixch.29. 


The  effect  of  the  decision  in  KendaU  v. 
IlamiUon  (3)  is  that  in  abolishing  pleas 
in  abatement  the  Judicature  Acts  did  not 
destroy  the  old  rights,  but  altered  the  mode 
of  procedure.  By  a  third-party  notice 
Robinson  would  have  the  same  rights  as 
he  now  claims. 

Stephen,  J.— This  case  is  one  of  im- 
portance. Edmonds  was  a  partner  of  the 
firm  from  1876  to  1883,  and  therefore 
prima  facie  he  is  a  joint  debtor  with 
Robinson.  Robinson  desires  that  Edmonds 
should  be  added  as  a  defendant  on  the 
ground  that,  being  a  joint-contractor  and 
joint-debtor,  he  is  entitled  to  have  Ed- 
monds sued  jointly  with  himself.  On  the 
other  hand,  the  plaintiff  does  not  desire 
that  Edmonds  should  be  added,  and 
Edmonds  naturally  acquiesces  in  that 
desire- 
Further,  Edmonds  contends  that  the 
proper  course  for  Robinson  to  pursue,  if  he 
desires  to  join  him  in  the  action,  is  to  take 
steps  to  have  him  added  as  a  third  party, 
and  not  by  the  present  motion. 

We  were  both  struck  with  this  last 
contention  on  the  ^rt  of  Edmonds,  and  I 
do  not  hesitate  to  say  that,  if  I  felt  at 
liberty  to  follow  my  own  view,  I  should 
have  acceded  to  the  argument ;  but  after 
having  had  my  attention  called  to  the 
judgments  of  the  learned  Lords  in  KendaU 
V.  Hamilton  (3),  I  no  longer  feel  at  liberty 
to  do  so.  In  that  case  the  Hous^  of 
Lords  declined  to  allow  a  plaintiff  to  main- 
tain a  fresh  action  against  a  joint-con- 
tractor ;  and  although  it  is  a  different  thing 
to  add  a  joint-contractor  where  the  plain- 
tiff does  not  desire  it,  and  for  that  reason 
the  case  is  not  in  point,  yet  the  reasons 
of  the  judgment  apply  so  strongly  to  the 
present  application  that  I  fed  it  is  a 
governing  decision  on  the  point. 

In  meeting  the  suggestion  that  the  law 
had  been  altered  by  the  Judicature  Act 
and  by  the  abolition  of  the  plea  of  abate- 
ment. Lord  Cairns  says,  "Although  the 
form  of  objecting  by  means  of  a  plea  in 
abatement  to  the  nonjoinder  of  a  defen- 
dant who  ought  to  be  included  in  the 
action  is  abolished,  yet  I  conceive  that 
the  application  to  have  the  person  so 
omitted  included  as  a  defendant  ought  to 
be  granted  or  refused,  on  the  same  prin- 
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eiples  on  which  a  plea  in  abatement  would 
have  succeeded  or  £Eiiled."  Now  the  prin- 
dplea  on  which  a  plea  in  abatement 
would  have  succeeded  or  failed  depended 
on  whether  the  party  sought  to  be  joined  as 
a  defendant  was  a  joint-contractor  or  not. 
The  statement  of  Lord  Cairns  is  further 
affirmed  by  Lord  Blackburn;  with  cha- 
racteristic fulness  and  learning  he  goes 
into  the  history  of  pleas  in  abatement,  and 
then  says,  "  I  cannot  agree  in  what  seems 
to  be  the  opinion  of  the  noble  and  learned 
Lord  on  my  left  (Lord  Penzance),  that  the 
Judicature  Act  has  taken  away  the  right 
of  a  joint-contractor  to  have  the  other 
joint-contractors  joined  as  defendants,  or 
made  it  a  mere  matter  of  discretion  in  the 
Court  to  permit  it.  With  great  deference 
I  think  that  the  right  remains,  though  the 
mode  of  enforcing  it  is  changed."  Lord 
Blackburn  makes  his  remarks  the  stronger 
by  adding,  "  I  do  not  think  the  defence  a 
meritorious  one."  I  must  say  that  the 
view  taken  by  Lord  Penzance  adds  great 
weight  to  the  judgment  I  formed  at  first. 
He  takes  a  view  of  the  Judicature  Act 
which  if  it  prevailed  would  justify  the 
argument  of  Edmonds'  counsel,  and  the 
view  which  I  should  be  inclined  to  take  if 
I  felt  myself  at  liberty  to  do  so.  Advert- 
ing to  the  Judicature  Act  he  says,  "  Now 
these  provisions  appear  to  me  to  have 
entirely  altered  the  rights  of  joint-con- 
tractors in  respect  of  procedure.  They 
have  no  longer  any  absolute  right  to  insist 
that  they  should  be  sued  together  or  not  at 
all.  The  creditor  may  bring  and  pursue 
his  action  against  one  or  more  of  them, 
and  if  the  defendants  deeire  that  others 
should  be  joined,  they  must  apply  to  a 
Judge,  who  will  hear  what  is  to  be  said 
on  both  sides  and  decide  that  additional 
parties  shall,  or  shall  not,  be  joined  accord- 
ing to  the  requirements  of  justice,  and  not 
according  to  the  election  of  the  defendants, 
or  any  imperative  rule  that  all  who  con- 
tracted jointly  must  be  jointly  sued." 
That  is  exactly  what  I  should  have  thought. 
Lord  Penzance  goes  on  to  say,  "  The  joint- 
contractor  having  thus  lost  the  right  (for 
it  w^s  a  right,  and  an  absolute  one,  though 
only  a  right  of  procedure)  to  be  sued  only 
in  conjunction  with  his  co-contractor,  he 
can  no  longer  be  heard  to  maintain  either 
that  his  co-contractor  must  be  sued  with 


him,  or  that,  it  being  impossible  so  to  sue 
him  by  reason  of  his  having  been  sued 
already,  he  is  himself  discharged."  With 
all  possible  respect  for  Lord  Penzance, 
added  to  my  inclination  to  agree  with  him, 
I  cannot  help  seeing  that  the  other  learned 
Lords  expressly  contradicted  his  view. 
In  my  judgment,  therefore,  this  application 
to  add  Edmonds  as  a  defendant  must  be 
granted. 

Chables,  J. — I  have  come  to  the  same 
conclusion,  but  I  own  that  I  have  altered 
my  opinion  during  the  argument  of  the 
case  in  deference  to  the  judgments  delivered 
in  the  House  of  Lords  in  KendaU  v. 
HamiUon  (3).  Having  regard  to  the  &ct 
that  there  is  a  power  under  the  Judicature 
Act  to  bring  in  Edmonds  as  a  third  party, 
I  formed  the  impression  that  we  ought  not 
to  act  upon  Order  XVI.  rule  11,  and  add 
him  as  a  defendant  "  who  ought  to  have 
been  joined."  But  it  is  plain  that  we 
should  be  acting  contrary  to  the  judgments 
of  the  House  of  Lords  if  we  so  decided. 
In  KendaU  v.  Eohinson  (3)  the  plaintiff 
sought  to  recover  from  a  third  joint- 
contractor  ;  but  it  was  held  that,  inasmuch 
as  he  had  already  sued  two  of  the  joint- 
contractors  to  judgment,  he  could  not 
maintain  an  action  against  a  third  joints 
contractor  because  the  judgment  against 
the  two  constituted  a  bar  to  the  mainten- 
ance of  the  action.  It  was  contended  that 
this  principle  rested  on  the  doctrine  of 
King  v.  Hoare  (6),  which  had  been  altered 
by  the  Judicature  Act  and  by  the  abolition 
of  the  plea  in  abatement ;  but  Lord  Cairns 
rejected  that  argument,  and  held  that 
although  the  plea  in  abatement  wbf 
abolished,  yet  the  application  to  have  a 
person  included  as  a  defendant  ought  to 
be  granted  or  refused  on  the  same  prin- 
ciples on  which  a  plea  in  abatement  would 
have  succeeded  or  failed ;  and  Lord  Black- 
'  bum,  in  an  elaborate  judgment,  comes  to 
the  conclusion  that  the  Judicature  Act 
has  not  taken  away  the  right  of  the  joint- 
contractor  to  have  the  other  joint-con- 
tractors joined  as  defendants,  or  made  it 
mere  matter  of  discretion  in  the  Court  to 
permit  it.  Lord  Penzance,  on  the  other 
hand,  took  the  view  that  l^e  doctrine  in 
King  v.  Hoare  (6)  was  no  longer  appHc- 
able,  and  that  the  Judicature  Act  had  de- 
prived a  co-contractor  of  the  absolute  right 
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to  have  hia  other  oo-oontractor  added. 
AHhoQgh  the  facts  of  the  cajse  are  not  the 
same  as  the  present,  yet  it  was  necessary 
for  the  pnrpoee  of  their  judgment  that  the 
House  of  Lords  should  decide  the  point, 
And  consequently  their  opinions  are  not 
chiter,  hut  relevant  to  the  decision. 

It  only  remains  to  draw  attention  to  the 
judgment  of  the  late  Master  of  the  Rolls 
in  Werderman  v.  T?ie  Societe  GSn^cUe 
^Elecbriciii  (2),  where  he  states  that  pro- 
ceedings by  demurrer  for  want  of  parties 
are  no  longer  available,  but  that  where  a 
party  ought  to  be  joined  he  can  be  joined 
by  motion.  I  therefore  come  to  the  oon- 
dusion  that  under  Order  XVI.  rule  11  we 
are  bound  to  add  the  co-contractor  as  a 
party  "  who  ought  to  have  been  joined." 

Appeal  allowed  (7). 


Solicitors— Lowless  &  Co.,  for  plaintiff;  W. 
RobiDson  &  Son,  for  defendant;  Oayley  & 
Bdmonds,  for  Edmonds. 
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BANKBUPTOy.l    r 

1887         l^nre  crowtheb;  ex  parte 

Nov.  21.    J  ^^'®- 

Bankruptcy — County  Court — Adminis- 
iruivm  of  Estate  of  Deceased  Insolvent — 
Jurisdiction — Bankruptcy  Acty  1883  (46 
<&  47  Yict.  c,  52),  s.  125. 

Thejurisdictian  of  the  County  Court  in 
Ihs  administration  in  bankruptcy  of  estates 
of  deceased  insolvents  is  no  grecUer  than 
^  of  the  Chancery  Division  in  ordinary 
administration  actions,  and  tliere/ore  the 
County  Cowt  cannot  make  an  order 
against  a  stranger  to  th^  administration  to 
pay  money  alleged  to  be  due  from  him  to 
the  estate  of  the  deceased. 

Appeal  from  County  Court. 

Crowther  died  in  February,  1886,  and 
his  aon  continued  his  business  as  executor 
<fe  9on  tort.  Ellis,  the  appellant,  was  a 
creditor  of  the  deceased,  and  in  April, 

(7)  See  CawibefaH  ▼.  Chapfnan,  66  Law  J, 
Bep.  QA639 ;  Law  Bop.  19  Q.B.  D.  229. 
Vol.67.— Q.B. 


1886,  recovered  judgment  against  the  eze^ 
cutor  de  son  tort  for  his  debt  and  costs, 
and  obtained  garnishee  orders  attaching 
certain  debts  due  to  the  estate  which  he 
thereupon  realised.  Subsequently  a  peti- 
tion for  administration  of  the  estate  of 
the  deceased  in  bankruptcy  was  presented 
and  an  administration  order  made.  In  the 
course  of  the  administration  the  County 
Court  Judge  made  an  order  declaring  that 
EUis  was  trustee  for  the  estate  of  the 
sums  received  by  him  under  the  garnishee 
orders,  and  ordering  him  to  pay  over  the 
same  to  the  official  receiver.  From  this 
order  Ellis  appealed. 

Herbert  Reed,  for  the  appellant. — ^The 
County  Court  had  no  jurisdiction  to  make 
this  order  against  a  stranger  to  the  adminis- 
tration. Section  125  of  the  Bankruptcy 
Act,  1883,  only  directs  the  administration 
of  the  estate,  and  does  not  give  the  County 
Court  any  higher  powers  than  those  which 
would  be  exercised  by  the  Chancery  Divi- 
sion of  the  High  Court  in  an  ordinary 
administration  action.  In  the  High  Court 
such  an  order  as  this  would  not  be  made 
in  the  administration  action,  but  the  ad- 
ministrator  would  sue  the  appellant  in 
the  ordinary  manner. 

He  cited  In  re  Gould  (1),  /»  re  Ilewitt 
(2),  and  In  re  The  Withernsea  Brick  Works 
(3). 

Muir  Mackenzie,  for  the  official  receiver. 
The  duty  of  the  County  Court  is  to  ad- 
minister the  estate  of  the  deceased,  and 
the  sum  claimed  from  Ellis  is  part  of  that 
estate. 

Reed  replied. 

Cave,  J. — This  appeal  must  be  allowed. 
By  section  126  of  the  Bankruptcy  Act, 
1883,  the  Court  of  Bankruptcy  is  em- 
powered to  administer  the  estates  of  per- 
sons dying  insolvent,  and,  unless  the  statute 
contains  some  provision  to  the  contrary, 
the  Court  must  follow  the  practice  of  the 
High  Court  in  administrations.  Now,  in 
the  Chancery  Division,  such  an  order  as 

(1)  66  Law  J.  Kep.  Q.B.  333;  Law  Rep. 
19  Q.B.  D.  92. 

(2)  54  Law  J.  Eep.  Q.B.  402;  Law  Rep. 
16  Q.B.  D.  159. 

'3)  60  Law  J.  Rep.  Ohanc  185;  Law  Rep. 
16  Ch.  D.  337. 
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In  re  Orowther  ;  ex  p€tHe  ElUs,  Banhr, 
that  appealed  againBt  would  not  be  granted 
unless  with  the  consent  of  EUia.  In  the 
absence  of  such  consent  there  is  no  juris- 
diction in  the  High  Court  to  make  the 
order.  In  order,  therefore,  to  establish 
the  jurisdiction  of  the  County  Court  to 
make  the  order,  it  is  necessary  to  shew 
that  there  is  some  provision  in  the  Bank- 
ruptcy Act  to  that  effect ;  but  this  cannot 
be  done.  The  County  Court,  therefore, 
has  no  jurisdiction  in  the  matter  beyond 
that  possessed  by  the  High  Court. 

Smith,  J. — I  concur. 

Appeal  allowed. 


Solicitors — Bum  k  Berridge,  agents  for  Rama- 
den,  Sykes  &  Ramsden,  Huddersiield,  for 
appellants;  the  Solicitor  to  the  Board  of 
Trade,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

1887.    ) 
XT         oo   r  HAMMOND       AND      COMPANY      V, 

Damages^  Meaawre  of— Contract — Sub- 
Contract — (Josts  of  Action  on  Sub-CorUract, 

Ths  plaintiffs^  who  carried  on  business 
as  shipping  agents,  and  supplied  steam 
coals  to  be  used  by  steamships,  purchased 
from  the  defendant,  who  carried  on  business 
in  the  same  town  and  knew  the  business 
carried  on  by  the  plaintiffs,  coals,  which 
tlie  defendant  warranted  to  be  steam  coals 
and  fit  to  be  used  by  steamships,  A  portion 
of  the  coals  were  sold  by  the  plaintiffs  to 
the  oumers  of  a  steamship,  and  the  plaintiffs 
warranted  the  coals  to  be  steam  coals  and 
ft  to  be  used  by  steamships.  The  coals 
were  not  steam  coals  and  were  not  fit  to  be 
used  by  steamships,  and  the  otvners  of  the 
steamship,  having  in  consequence  suffered 
d(tm>age,  commenced  a/n  action  against  the 
plfiintiffs  for  the  breacli  of  their  warranty. 
T/te  plaintiffs  informed  t/ie  defendant  of 
th^  action,  but  the  defendant  insisted  tfiat 
Hie  coals -were  as  warranted.  The  plains 
tiffs  thereupon  defended  the  action,   and 

*  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Fry,  L.J. 


having  been  drfeated,  damages  amd  costs 
were  recovered  against  them.  The  plavn- 
tiffs  then  brought  this  action  against  the 
defemdant  for  breach  of  warranty,  and 
claimed  to  recover  as  damages  the  amount 
of  the  damages  and  costs  recovered  in  the 
action  by  the  owners  of  the  steamship.  The 
defendant  paid  into  Court  the  amount  of 
the  damages  in  the  former  action,  but  con- 
tended that  he  was  not  liable  to  pay  to 
the  plaintiffs  the  costs  of  that  action:— 
Held,  thai,  the  defence  by  the  plairUiffs  of 
the  formsr  action  being  reasonable,  ths 
plaintiffs  were  entitled,  according  to  the 
rule  in  Hadley  v.  Baxendale  (23  Law  J. 
Bep.  Ezch.  179),  to  recover  ^  reasonable 
costs  of  that  action  as  damages  for  the  de- 
fendamJCs  breach  of  contract,  for  they  were 
such  damages  as  under  the  circumstancM 
might  reasonably  be  supposed  to  fbave  been 
in  the  contemplation  of  both  parties  at  Ute 
time  the  warrcmty  was  made  as  the  pro- 
bable result  of  the  breach  of  it, 

Bazendale  t;.  The  London,  Chatham,  and 
Dover  Eailway  Company  (44  Law  J.  Rep. 
Exch.  20;  Law  Rep.  10  Exch.  Z5)  dis- 
cussed and  distinguished. 

Appeal  from  the  judgment  of  Field,  J., 
at  the  trial  of  the  action  in  Middlesex 
without  a  jury. 

The  plainti£&  were  shipping  agents  at 
Dover,  who  supplied,  amongst  other 
things,  coals  for  the  purpose  of  bedng 
used  as  steam  coals  on  board  steamships. 
The  defendant  was  a  coal  merchant  at  the 
same  place,  to  whom  the  business  carried 
on  by  the  plaintiffs  was  well  known. 
The  plaintiffs  having  purchased  from  the 
defendant  a  cargo  of  coals,  which  the 
defendant  warranted  to  be  best  Welsh 
steam  coal  and  reasonably  fit  to  be  used  by 
steamships,  sold  a  portion  of  the  coals  to 
the  captain  of  a  steamship,  the  Prindpia, 
and  warranted  the  coals  to  be  steam  coals 
and  fit  to  be  used  by  steamships.  The 
coal  so  purchased  by  the  plaintiffs  from  the 
defendant  and  resold  by  them  were  not 
steam  coals  and  were  not  fit  to  be  used  by 
steamships.  The  owners  of  the  Prindpia 
having  sustained  damage  by  reason  of  the 
coals  sold  to  them  by  the  plaintiffs  not 
being  steam  coals  and  fit  to  be  used  by 
steamships,  commenced  an  action  against 
the    plaintifls    for  breach    of   warranlji 
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Hammond  v.  Bussay,  Ajfp. 
ud  the  plainiiffi9  thereupon  informed  the 
defendant  of  the  £eu!t  and  asked  for  a 
oertificate  as  to  the  ooals.  The  defen- 
dant inedsted  that  the  coals  were  good 
steam  coals  and  £t  to  be  used  by  steam- 
Blu'ps,  and  supplied  the  plaintiffs  with  cer- 
tificates to  that  effect.  The  action  by  the 
owners  of  the  Principia  was  accordingly 
defended  by  the  present  plaintiffs,  and  in 
the  result  judgment  was  given  against  the 
plaintifis  for  750/.  damages,  and  costs. 
The  present  action  was  brought  by  the 
plaintifis  against  the  defendant  to  recover 
the  750/.  damages  and  the  costs  recovered 
against  the  plaintiffs  in  the  action  brought 
by  the  owners  of  the  Principia.  The 
defendant  (without  admitting  that  the 
damages  he  was  liable  to  pay  to  the  plain- 
tifis  for  the  breach  of  his  contract  were  the 
Bune  as  the  damages  the  plaintiffs  were 
Kable  to  pay  to  the  owners  of  the  Principia 
fat  the  breach  of  the  plaintiff'  contract 
^th  them)  paid  into  Court  750/.,  the 
amount  of  the  damages  recovered  against  * 
the  plaintiffs  by  the  owners  of  the  Prin- 
cipiai  bat  the  defendant  contended  that  he 
was  not  liable  to  pay  to  the  plaintiffs  the 
costs  incurred  by  them  in  defending  the 
a^on  brought  against  them  by  the  owners 
o(  the  Principia. 

Field,  J.,  found  that  the  warranty  as  to 
the  cods  given  by  the  defendant  to  the 
plaintiflfe  and  the  warranty  given  by  the 
phdntifls  to  the  owners  of  the  Principia 
were  identical,  and  that  the  defence  by  the 
plaintifis  of  the  action  brought  against 
them  by  the  owners  of  the  Prinxsipia  was 
reasonable,  and  gave  judgment  for  the 
plaintifis  for  the  amount  of  the  costs  in- 
cnrred  by  them  in  that  action. 

The  defendant  appealed. 

R.  Hem  CoUina,  Q.C.,  and  H.  Tindal 
Atkinson,  for  the  defendant. — Costs  in- 
eorred  in  defending  an  action  cannot  be 
recovered  over  against  a  third  party  un- 
less there  is  a  contract  of  indemnity,  ex- 
press or  implied,  between  the  parties — 
that  is,  in  the  latter  case,  unless  the  third 
party  has  nndertaken  to  do  the  very  thing 
which  the  plaintiff  having  omitted  to  do 
nas  been  exposed  to  an  action  and  cast  in 
costs.  In  the  present  case  there  was  no 
such  indemnity,  for  the  defendant's  con- 
tract with  the  plaintifis  and  the  plaintiffij' 
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contract  with  the  owners  of  the  Principia 
were  independent  and  separate  contracts, 
and  were  to  be  independently  and  sepa- 
rately performed.  The  costs  incurred  by 
the  plaintifis  were  not  the  natural  conse- 
quence of  the  breach  of  the  independent 
contract  made  by  the  defendant,  and  were 
primarily  incurred  for  the  plaintiffs*  benefit, 
in  that  the  action  by  the  owners  of  the 
Principia  ascertained  the  amount  of  the 
damages  for  which  the  plaintiffs  would  be 
entitled  to  sue  the  defendant. 

They  cited  Fisher  v.  The  Val  de  Travers 
AsphaUe  Company  (1)  and  Baxendale  v. 
The  London,  Chatham,  and  Dover  RaUv:ay 
Company  (2). 

[Fry,  L.J. — UadUy  v.  Baxendale  (3) 
says  that  damages  may  be  reccvered  not 
only  where  they  are  the  natural  conse- 
quence of  the  breach  of  contract,  but  also 
where  they  were  in  the  contemplation  of 
the  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  the  breach 
of  it.  Was  not  what  has  occurred  here 
in  the  contemplation  of  the  parties  1] 

The  cases  shew  that  costs  can  only  be 
recovered  where  there  has  been  in  effect  a 
contract  of  indemnity — Hornby  v.  Card- 
well  (4),  per  Brett,  L.J.,  and  Cotton,  L.J. 
Walker  v.  llatton  (5),  Logan  v.  Hall  (6), 
and  Speller  v.  The  Bristol  Steam  Naviga- 
tion Company  (7). 

[Fry,  L.J.,  i-eferred  to  The  Blrmingha7n 
and  District  Land  Company  v.  The  London 
and   North    Western  Railway    Comjyany 

(B).] 

Collen  V.  WriglU  (9)  is  distinguishable, 

for  in  that  case  there  was  only  one  con- 
tract— namely,  that  made  by  the  defen- 

(1)  46  Law  J.  Bep.  C.P.  479;  Law  Rep. 
1  C.P.  D.  51L 

(2)  44  Law  J.  Rep.  Exch.  20;  Law  Rep. 
10  Exch.  35. 

(.3)  9  Exch.  Rep.  341 ;  23  Law  J.  Rep.  Excli. 
J  79. 

(4)  51  Law  J.  Rep.  Q.B.  89,  at  p.  94 ;  Law 
Rep.  8  Q.B.  D.  329,  at  pp.  337,  338. 

(5)  10  Mee.  &  W.  249;  11  Law  J.  Rep. 
Exch.  361. 

(6)  4  Com.  B.  Rep.  598;  16  Law  J.  Rep. 
C.P.  252. 

(7)  53  Law  J.  Rep.  Q.B.  322;  Law  Rep. 
13  Q.B.  D.  96. 

(8)  56  Law  J.  Rep.  Chanc.  956 ;  Law  Rep. 
34  Ch.  D.  261. 

(9)  7  B.  &  B.  301 ;  8  ibid.  647 ;  26  Law  J. 
Rep.  Q.B.  147;  27  ibid.  216. 
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Hammond  v.  Bttssey^  App. 
dant  purporting  to  bind  his  principal,  and 
there  was  a  continuing  representation  of 
authority.  It  was  the  costs  of  endeavour- 
ing to  enforce  that  contract  which  the 
plaintiff  was  held  to  be  entitled  to  recover. 
Mora  le  Blanch  v.  Wilson  (10)  and  Lewis 
V.  Feake  (11)  are  overruled  by  Fisher  v. 
The  Vol  de  Travers  AsphaUe  Company 
(1).  Costs  must  have  been  in  the  contem- 
plation of  the  parties  in  that  case  as  in  the 
present  case,  and  therefore  it  is  imma- 
terial whether  the  costs  were  reasonably 
incurred  or  not. 

[Lord  Eshek,  M.R.,  referred  to  Gribert' 
Borgnis  v.  Nug&nJt  (12).] 

There  the  sub-contract  was  known  to 
the  defendant ;  here  the  sub-contract  was 
not  known  to  the  defendant.  The  rule 
laid  down  in  Hadley  v.  Baxendale  (3)  was 
qualified  in  Horn  v.  The  Midland  Raikoay 
Compa/iiy  (13). 

Finlay,  Q.C.,  and  W,  Graham,  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to 
recover  the  costs  here,  for  they  were 
reasonably  incurred  and  are  a  direct  con- 
sequence of  the  breach  of  the  defendant's 
contract.  Baxendale  v.  Tlie  London, 
Chatliam,  and  Dover  Railway  Company 
(2)  only  decided  that  costs  unreasonably 
incurred  cannot  be  recovered  over. 

In  Fenley  v.  Watts  (14)  and  Walker  v. 
Ilatton  (5)  the  costs  were  under  the  cir- 
cumstances there  unreasonably  incurred. 

They  referred  to  Neale  v.  WyUie  (15). 

The  cases  decided  under  Order  XVI.  of 
the  Rules  of  Court  as  to  indemnity  do  not 
affect  the  question  here. 

They  referred  to  Randall  v.  Raper  (16) 
and  Godwin  v.  Fram.ci8  (17). 

[BowEN,  L.  J.,  referred  to  Tindall  v.  BeU 
(18).] 

(10)  42  Law  J.  Rep.  C.P.  70;  Law  Rep. 
8  C.P.  227. 

(11)  7  Taunt,  162. 

(12)  54  Law  J.  Rep.  Q.I3.  511;  Law  Rep. 
15  Q.B.  D.  85. 

(13)  41  Law  J.  Rep.  C.P.  264;  42  ibid.  59; 
Law  Rep.  7  C.P.  583  ;  8 ibid.  131. 

(14)  7  Mee.  &  W.  601 ;  10  Law  J.  Rep.  Exch. 
229. 

(15)  3  B.  &  C.  533. 

(16)  E.,  B.  &  E.  84  ;  27  Law  J.  Rep.  Q.B.  266. 

(17)  39  Law  J.  Rep.  C.P.  121 ;  Law  Rep. 
5  C.P.  295. 

(18)  11  Mee.  &  W.  228 ;  12  Law  J.  Rep. 
Exch.  160. 


CoUins,  Q.C,  repHed. 
[BowEN,  L. J.,  referred  to  The  HydrauUc 
Engineering  Campamy  v.  McHaffie  (19).] 

Lord  Esheb,  M.R. — In  this  case  the 
plaintiffs  bought  from  the  defendant  cer- 
tain steam  coal — that  is,  ooal  to  be  used 
by  steamships — and  at  the  time  that  the 
defendant  sold  the  coals  he  knew,  from 
the  course  of  business  between  himself  and 
the  plaintiffs  and  from  his  knowledge  of  the 
plaintiffs'  business,  that  the  plaintiffs  in- 
tended to  resell  the  coals  to  steamships  a1 
Dover  to  be  used  as  steam  ooals  by  those 
steamships ;  that  is  to  say,  the  defendant 
warranted  that  the  coals  sold  by  him  tc 
the  plaintiffs  were  reasonably  fit  to  be  used 
as  steam  coals  by  steamships,  and  he  knew 
that  the  plaintiffs  would  give  to  the  pur- 
chasers from  them  a  warranty  similar  in 
that  one  respect.  The  defendant  did  noi 
know  the  persons  with  whom  the  plaintifft 
would  make  those  contracts ;  but  he  knew 
that  the  contracts  would  be  made.  The 
defendant  broke  his  contract  with  the 
plaintiffs,  for  he  delivered  to  them  ooah 
which  were  not  reasonably  fit  to  be  used 
as  steam  coals.  Now,  the  fact  that  the 
coals  were  not  steam  coals  waa  a  mattei 
which  could  not  be  seen  at  once,  but  could 
only  be  found  out  when  the  coals  came  to 
be  used — that  is,  used  not  by  the  plaintiffs, 
but  by  the  persons  to  whom  they  had  sold 
the  coals.  The  defendant's  breach  of  con- 
tract, of  course,  made  him  liable  to  the 
plaintiffs;  but  with  this  difficulty,  that 
the  breach  was  not  found  out  by  the  plain- 
tiffs before  they  entered  into  the  sub-con- 
tracts with  the  purchasers  from  them,  but 
could  only  be  found  out  when  the  coals 
were  delivered  to  and  were  used  by  the 
sub-purchasers.  The  result  was  that 
(whatever  other  stipulations  there  may 
have  been  in  the  sub-contracts)  the  sub- 
purchasers came  upon  the  plaintiiSi  for 
damages  for  the  breach  of  this  particular 
wari^anty.  Under  those  drcumstanoefl 
was  it  reasonable  (I  mean  reasonable  as 
regards  the  defendant)  for  the  plaintiff 
not  having  been  able  to  ascertain  the  £ict 
before  they  had  sold  the  ooals,  to  take  the 
word  of  the  sub-purchasers  that  the  coals 
were  not  reasonably  fit  to  be  used  as  steam 

(19)  Law  Rep.  4  Q.B.  D.  670. 
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eoals  I  In  my  judgment  it  was  not.  It 
WIS  reasonable  for  the  plaintiffs,  not  only 
as  regards  themselves,  but  as  regards  the 
defiaDdant,  to  defend  the  action  brought 
agunst  them  by  the  sub-purchasers.  But, 
though  it  was  reasonable  to  defend  the 
aetion,  it  was  by  no  means  certain  that 
the  defence  would  succeed.  This  depended 
largely  upon  the  amount  of  assistance  by 
way  of  evidence  and  information  which 
should  be  furnished  by  the  defendant. 
But  the  question  of  reasonableness  is  put 
beyond  doubt,  because  the  plaintiffs  gave 
the  defendant  notice  of  the  claim  that  had 
been  made  against  them,  and  the  defendant 
insisted  that  the  coals  were  reasonably  fit 
to  be  used  as  steam  coals.  Now  if  the 
plaintifiia  defended  the  action  brought 
against  them  and  were  cast  (cast  by  the 
very  de&olt  of  the  defendant),  it  followed 
that  they  would  have  to  pay  costs.  The 
plaintifis  defended  the  action  brought 
against  them  in  respect  of  the  warranty 
and  nothing  else,  and  were  defeated.  Dam- 
ages and  costs  were  recovered  against  them, 
wd,  in  the  present  action,  the  defendant 
has  paid  these  damages  into  Court.  The 
defendant  does  not  say  that  the  damages 
were  given  in  respect  of  anything  except 
the  breach  of  warranty,  so  that  it  must  be 
taken  as  admitted  that  the  damages  re- 
covered against  the  present  plaintiffs  were 
the  natural  consequence  to  them  of  the 
defendant's  breach  of  warranty.  As  to 
the  costs,  it  is  not  pretended  that  they  are 
other  than  the  fair  and  honest  costs  of  a 
fittr  and  honest  defence.  Under  these  cir- 
comstances  the  plaintiffs  sue  the  defendant 
for  a  breach  of  his  contract  with  them — 
namely,  a  breach  of  the  warranty  that  the 
coals  sold  by  him  to  the  plaintiffs  were 
i^eafionably  fit  to  be  used  as  steam  coals. 
This  being  the  cause  of  action,  what  are 
the  damages  which  can  be  recovered) 
The  rule  of  law  upon  this  question  was 
enunciated  in  EadUy  v.  Baanendale  (3). 
At  one  time  it  might  have  been  said  that 
the  role  there  laid  down  was  not  necessary 
for  the  decision  of  that  case ;  but  it  is  too 
late  now  to  question  the  law  there  laid 
^own.  It  has  ever  since  that  case  been 
•dopted  by  all  the  Courts  and  by  the 
^^<w^  of  Appeal,  and  we  cannot  alter  it. 
I  doubt  if  even  the  House  of  Lords  would 
now  alter  it.    We  must,  therefore,  decide 
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the  case  before  us  by  considering  what  is 
the  true  application  of  that  rule  to  such  a 
breach  of  such  a  contract,  and  made  under 
such  circumstances  as  in  the  case  before  us. 
We  have  not  to  consider  how  the  rule 
should  be  applied  to  other  cases  or  to  other 
contracts,  or  to  other  breaches  of  those 
contracts,  but  to  apply  the  rule  to  the  cir- 
cumstances of  this  particular  case,  both  as 
regards  the  contract  here,  the  breach  here, 
and  the  circumstances  here  of  the  sub-con- 
tracts. What,  then,  is  the  rule  in  Hadley 
V.  Baxendale  (3)1  It  is  this :  "Where 
two  parties  have  made  a  contract "  (the 
rule  speaks  of  every  contract)  '*  which  one 
of  them  has  broken,  the  damages"  (the 
rule  says  nothing  about  the  bi^each  of  a 
contract  to  pay  damages,  but  speaks  only 
of  the  damages  to  be  recovered  in  respect 
of  the  breach  of  a  contract)  ''  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be,  either 
such  as  may  fairly  and  reasonably  be  con- 
sidered arising  naturally — that  is,  accord- 
ing to  the  usual  course  of  things — ^from 
such  breach  of  contract  itself."  This  part 
of  the  rule  enunciates  the  rule  of  damages 
if  there  are  no  special  circumstances — 
that  is,  the  rule  to  be  applied  if,  as  here, 
there  were  no  sub-contract,  or  if  there  were 
no  sub-contract  known  to  the  defendant  as 
existing  or  which  he  knew  would  probably 
exist ;  but  then  the  rule  goes  on  to  determine 
the  damages  for  the  same  breach  of  the  same 
contract  if  there  are  other  circumstances 
introduced.  It  has,  it  is  true,  been  argued 
that  the  second  part  of  the  rule  is  not  an 
enlargement  of  the  first  part ;  but  it  seems 
to  me  that  this  contention  cannot  at  the 
present  time  be  maintained.  The  second 
part  of  the  rule  is,  *<  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result 
of  the  breach  of  it."  It  is  to  be  observed 
that  the  rule  does  not  say — such  as  are  to 
be  held  to  have  been  in  the  contemplation, 
dec.,  in  which  case  it  would  be  a  question 
for  a  jury  to  say  what  the  parties  did 
actually  contemplate — but  says, ''  such  as 
may  reasonably  be  supposed  to  have  been 
in  the  contemplation,  &oJ*  The  passage  I 
have  read  seems  to  me  to  contain  the  role 
intended  to  be  laid  down.  The  next  sen- 
tence in  the  judgment  appears  to  me  to 
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be  an  exemplification,  and  a  valuable  one, 
as  to  what  will  bring  a  case  within  the 
second  part  of  the  rule — no  example  is 
wanted  as  to  the  first  paii).  The  judgment 
says :  "  Now  if  the  special  circumstances 
under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiff 
to  the  defendant,  and  thus  known  to  both 
parties."  It  has  been  argued  that  cases 
of  sub-contracts  which  were  not  *'  actually 
made  "  at  the  time  of  the  making  of  the 
contracts  sued  upon  are  outmde — I  do  not 
say  the  rule,  but — the  example.  It  seems 
to  me,  however,  that  the  second  part  of 
the  rule  must  equally  apply  to  contracts 
where  it  is  known  that  sub-contracts  will, 
in  the  ordinary  course  of  business,  or,  I 
should  even  go  so  far  as  to  say,  in  or- 
dinary probability  will  be  made.  The 
judgment  proceeds  to  say :  "  The  damages 
resulting  from  a  breach  of  such  a  contract 
which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  con- 
tract under  those  special  circumstances  so 
known  and  communicated."  Now  we  have 
to  apply  that  to  a  contract  for  the  purchase 
and  sale  of  such  an  article,  with  such  a 
warranty  as  is  now  before  us,  made  with 
the  knowledge  that  sub-contracts  would 
be  made  with  the  same  wairanty ;  and  we 
have  to  say  whether  the  bringing  of  actions 
by  the  sub-purchasers  are  not  such  as  any 
reasonable  person  would  say  must  be,  or 
would  be,  if  they  thought  about  it,  in  the 
contemplation  of  the  parties  as  the  result 
of  such  a  breach  as  to  such  a  subject- 
matter  as  here.  It  is  impossible  to  frame 
a  rule  which  shall  specify  what  is  reasona- 
bly in  the  contemplation  of  the  parties  in 
the  case  of  every  contract  no  matter  what 
the  subject-matter  or  circumstances  may 
be.  The  problem,  and  the  only  problem, 
we  have  to  solve  is  the  application  of  the 
rule  laid  down  in  Hadley  v.  Baxendale  (3) 
to  the  case  now  before  us.  That  problem 
must  be  solved  by  us,  for  I  do  not  think 
that  the  question,  what  the  parties 
would  reasonably  contemplate  would  be 
the  amount  of  injury  which  would  ordin- 
arily follow  from  a  breach  of  contract,  is  a 
question  for  a  jury,  but  for  the  Court, 
though  there  may  be  questions  which  a 
Judge  might  have  to  ask  the  jury  before 
he  could  solve  the  problem.  In  the  present 


case  there  is  no  necessity  that  any  qaes- 
tions  should  be  answered  before  the  Court 
can  decide  the  question  which  I  have  said 
18  for  them.     I  am  prepared  to  answer 
that  question  upon  the  ascertained  hcto 
as  to  the  subject-matter  of  the  contract, 
the   breach,  and   the  circumstance  that 
before  the  truth  of  the  breach  could  be 
ascertained   the   subject-matter  had  gone 
out  of  the  plaintiff'  possession.    I  have 
then  to  ask  myself  whether  the  fact  that 
an  action   would  in    all  probability   be 
brought  against  the  plaintifis,  and  tbat 
the  plaintiflfs,   if  they  acted   reasonably, 
would  in  all  probability  defend  it,  would 
be  reasonably  within  the  contemplation  of 
the  parties  as  the  result  of  such  a  breach 
as  here  by  the  defendant,  and  I  cannot 
doubt  that  any  man  of  business  would  80 
contemplate.    It  is  inevitable  that  if  there 
was  a  breach  of  contract  by  the  plaintifis, 
an  action  against  them,  and  loss  of  that 
action,  would  follow.  But  unless  the  plain- 
tifi*s  knew  that  there  was  no  defence  to 
the  action,  it  was  reasonable  for  them  to 
defend  it ;  so  that  if  the  defendant  had 
broken  his  contract  with  the  plaintifik,  the 
plaintifis  must  inevitably  be  defeated  in 
an  action  by  the  sub-purchaser,  and  be- 
come liable  to  pay  costs. 

It  has,  however,  been  argued  before  us, 
that  according  to  what  is  said  to  be  the 
true  meaning  of  the  rule  in  Hadley  v. 
Baxendale  (3),  costs  cannot  be  recovered 
as  damages  unless  in  the  case  of  a  contract 
of  indenmity,  and  considerable  discussion 
has  taken  place  as  to  the  word  "  indem- 
nity," and  as  to  whether,  in  order  to 
determine  the  amount  of  damages,  it  can 
properly  be  said  that,  when  all  the  circum- 
stances are  known  to  the  parties,  the  law 
will  imply  a  contract  of  indemnity.  I 
believe  that  I  myself  have  used  phraseo- 
logy which  would  shew  that  where  all  the 
circumstances  are  known,  there  the  law 
will  imply  a  contract  to  indemnify ;  and  I 
am  not  sure  that  I  might  not,  under  the 
formula  used  by  Mr.  Justice  Willes  in 
Collen  V.  WrigM{9),  state  the  obligation, 
which  is  an  obligation  as  to  damages,  in 
that  form ;  but  I  purposely  abstain  from 
saying  that  that  is  the  proper  way  of 
stating  the  obligation  to  pay  costs.  That 
obligation  may  be  also  expr^sed  by  saying 
that  costs  are  recoverable  when  they  are 
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damages  within  the  rule  in  Hadley    v, 
Bax^dak  (3),  and  this  may  be  the  proper 
mode  of  expressing  the  obligation.     Now, 
to  support  the  ai^ument  that  there  must 
be  a  contract  of  indemnity,  certain  ex- 
prasfidons  in  different  cases  were  referred 
to.  Expressions  of  muxQ  in  Grebert-Borgnis 
V.  NugerU  (12)  were  referred  to.    When  I 
toed  those  expressions  in  delivering  my 
jadgment  there,  I  was  giving  an  account  of 
the  actual  circumstances  of  that  case,  and 
was  applying  the  rule  in  Hadley  v.  Boxen- 
dak  (3)  to    those  circumstances,  and  it 
ognifies  not  if  I  used   the  phraseology 
▼hich  now  is  said  to  be  wrong.     I  do  not 
think  there  is  anything  in  that  case  which 
adds  to  or  takes  from  the  rule  enunciated 
in  Hadley  y.  Bctxendale  (3).     I  had  there 
to  apply  the  rule  to  a  particular  state  of 
dieomstances  different  from  those  in  this 
case.     As  to  The  Birmingham  due.  Land 
Company  v.    The    London    and    North 
Weskm  Railway    Company  (8),    I  will 
only  say  that  in  that  case  the  Court  was 
not  construing    the    rule  in  Hadley   v. 
Baxendale  (3),  but   was  construing  the 
Rules  of  the  Supreme  Court  as  to  third- 
party  procedure.     There  are  cases,  which 
not  unnaturally  were  cited  by  the  plain- 
tifl^  here,8uch  as Letoisv,  Feake  (11);  but  I 
do  not  think  they  can  be  much  relied 
upon,  for  they  are  earlier  than  Hadley  v. 
Baaomdale  (3).     CoUen  v.  Wright  (9)  is,  I 
thmk,  much  in  the  plaintiffs'  favour,  but 
it  is  annecessary  to  consider  it,  for  here 
we  have  only  to  interpret  and  apply  the 
rale  in  Hadley  v.  Baxendah  (3).     Then 
there  is  the  case  o£Baxendale  v.  The  London, 
Chaihamf  and  Dover  Railway  Company 
(2).  Now,  if  that  case  had  decided  that,  how- 
ever reasonably  it  might  have  been  within 
ihe  contemplation  of  the  parties  that  an 
action  against  the  plaintifl^  there  would 
be  a  probable  result  of  the    defendants' 
broach  of  the  contract  there  sued  upon, 
uid  however  reasonable  it  might  be  that 
tbat  action  should  be  defended,  and  how- 
ever reasonable  the  costs  might  be,  and 
though  the  damages  recovered  were  ad- 
mitted to  be  right)  still  the  costs  of  the 
wstion  could  not  be  recovered,  we  should 
be  bound  by  the  dedsion  in  this  Court.    I 
bavehad  considerable  anxiety  as  to  whether 
^  point  was  decided  by  that  case,  and  I 
bo&estly  confess  that  I  do  not  understand 
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a  great  part  of  the  case ;  but  I  know  that 
it  decided  that  where  costs  are  unreason- 
ably incurred  they  cannot  be  recovered, 
and  that  it  is  pointedly  stated  that  the  costs 
were  unreasonably  incurred.  It  is,  there- 
fore, no  decision  that  where,  in  addition  to 
all  the  circumstances  such  as  are  found  in 
this  case,  the  costs  are  reasonably  incurred, 
they  cannot  be  recovered.  As  to  Fisher 
V.  The  Vol  de  Travera  Aaphalie  Company 
(1),  I  have  to  admit  that  at  the  time  of 
that  decision  I  did  not  rightly  appreciate 
what  BaxendcUe  v.  The  Lwidon,  Chatham^ 
and  Dover  Railioay  Company  (2)  had 
decided.  The  decision  in  that  case  may, 
therefore,  be  wrong,  though  it  is  quite 
possible  that  the  result  may  be  right,  not- 
withstanding that  the  reasoning  is  wrong. 
But  if  the  reasoning  be  wrong,  it  is  not 
necessary  now  to  determine  whether  the 
decision  is  right  or  wrong.  As  to  Baxen- 
daU  V.  The  London,  Chatham,  and  Dover 
Railway  Company  (2),  I  repeat  that  all 
it  decided  was  that  where  in  such  a  case 
as  that  now  before  us  costs  have  been  un- 
reasonably incurred,  there  they  cannot  be 
recovered  as  damages.  Therefore  there  is 
no  case  which  prevents  us  from  applying 
to  the  present  case  the  rule  in  Hadley  v. 
Baxendale  (3)  according  to  its  terms. 

To  my  mind  it  is  clear  that  the  parties 
in  this  case  must  have  contemplated,  as 
the  probable  result  of  a  breach  of  the  con- 
tract between  them,  that  a  breach  by  the 
defendant  would  lead  to  an  action  between 
the  plaintiffs  and  the  sub- purchasers,  which 
it  would  be  reasonable  for  the  plaintiffs  to 
defend;  and  further,  that  the  plaintiffs 
might  be  defeated  (as  they  must  be  if  the 
defendant  had  broken  his  contract) ;  and, 
if  defeated,  would  have  to  pay  the  costs  of 
the  action.  That  in  my  opinion  is  a  case 
where,  according  to  the  second  branch  of 
the  rule  in  Hadley  v.  Baxendale  (3),  the 
plaintiffs  can  recover  over  both  the  costs 
and  the  damages  recovered  in  the  action 
against  them,  not  as  being  the  damages 
so  in  fact  recovered,  but  as  being  the 
damagas  resulting  from  the  defendant's 
breach  of  contract.  I  think,  therefore, 
that  this  appeal  must  be  dismissed. 

BowEN,  L.  J. — ^In  this  case  we  have  to 
apply  to  a  special  subject-matter,  and  to 
a  particular  instance  of  a  special  kind  of 
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oontraet,  the  ordinary  rule  of  law  laid 
down  in  ffadley  ▼.  Baxemdah  (3).  The 
law  is  to  be  found  in  Hadley  v.  BaxendaJs 
(3).  The  rest  \A  the  application  of  it.  [His 
Lordship  read  the  rule  in  ffadley  v. 
Baxendale  (3),  and  proceeded :]  The 
second  part  of  the  rule  is  the  doctrine 
which  we  have  to  apply.  In  the  present 
case,  where  costs  have  been  incurred  by  the 
plaJntifb  in  defending  an  action  brought 
against  them  by  a  sub-purchaser,  ought 
we  to  say  that  those  costs,  under  the 
special  circumstances  of  this  case,  fall 
within  the  second  branch  of  the  rule! 
Was  the  injury  caused  by  the  infliction  of 
costs  an  injury  sustained  by  the  plaintiffs, 
and  one  which  might  be  considered  to 
have  been  in  the  contemplation  of  the 
parties  as  the  probable  result  of  the 
breach  of  the  contract  between  themi 
That  is  all  we  have  to  decide.  Now  the 
way  in  which  the  rule  in  Hadley  v. 
BaoDmdale  (3)  should  be  applied  to  a 
somewhat  cognate  class  of  cases  has  been 
illustrated  in  GriberUBorgnis  v.  Nugent 
(12).  There  is  no  real  law  laid  down  in 
that  case.  The  case  is  but  an  elaborate 
exposition  of  how  the  rule  in  Hadley  v. 
Baxendale  (3)  should  be  worked.  Gribert- 
Borgnie  v.  Nugent  (12)  is,  I  agree,  not 
eacaoUy  the  same  as  the  case  now  before 
us;  but  the  differences  between  them, 
altjiough  they  must  be  attended  to  when 
the  rule  is  being  worked  out,  will  not 
prevent  the  way  in  which  the  rule  has 
been  applied  in  one  case  from  being  a 
useful  illustration  of  the  way  in  which 
the  rule  should  be  applied  to  another  case. 
But  iirst,  what  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation 
of  the  parties  at  the  time  the  contract  was 
entered  into  as  the  probable  result  of  the 
breach  of  itf  As  soon  ba  that  question 
is  answered  the  problem  we  have  before 
us  is  solved.  Here  we  have  the  case  of  a 
sale  of  coals  by  the  defendant,  who  had 
purchased  the  coals  in  Wales,  to  the 
plaintifis,  who  were  shipping  agents  in 
the  same  town  as  himself.  The  defendant 
knew  that  the  plaintiffii  were  buying  the 
coals  to  resell  them  to  steamships,  and 
that  if  the  ooab  were  not  reasonably  fit  to 
be  used  as  steam  coals  in  steamships 
they  could  not  be  used  by  the  plain- 
tiffs for  their  business;    and  every  one 


knows  what  the  consequence  would  be  of 
a  steamship  finding  herself  upon  her  voy- 
age with  unfit  coal.  The  defendant, 
therefore,  knew  that  if  he  broke  his 
warranty  to  the  plaintifis  as  to  the  fitness 
of  the  coal,  a  claim  for  damages  would  be 
made  against  the  plaintifis  by  the  ship- 
owner, the  sub- purchaser  ;  and  the  defen- 
dant must  equally  know  (and  this  is  a 
point  I  wish  to  keep  running  through  my 
judgment)  that  when  that  claim  was  made 
the  plaintiflb  would  be  in  a  dilemma.  On 
the  one  side  would  be  the  shipowner,  who 
by  reason  of  the  unfitness  of  the  coal  had 
been  driven  to  bum  planking  and  other 
property  for  the  purposes  of  his  ship,  and 
on  the  other  side  would  be  the  defendant 
himself,  who  knew  where  the  coal  came 
from,  and  knew  more  about  it  than  did 
the  plaintiffs,  and  who  would  complain  if 
the  plaintiffs  took  any  unreasonable  action 
as  to  the  quality  of  the  coal.  Further, 
the  defendimt  would  know  that  the  plain- 
tiffs would  come  to  him  to  enquire  as  to 
the  truth  about  the  coals,  and  would  de- 
pend upon  what  he  answered ;  so  that  the 
conduct  of  the  plaintiffs  when  the  claim 
was  made  would  be  governed  by  what 
they  were  told  by  the  defendant :  that  if 
the  defendant  said  the  coals  were  fit,  the 
phuntifis  would  (unless  there  were  some 
other  fact  in  the  case  than  those  I  have 
mentioned)  not  unreasonably  defend  the 
action  brought  by  the  shipowner.  More- 
over, the  defendant  may  reasonably  be 
supposed  to  have  contemplated  that  if  the 
coals  were  in  truth  unfit,  the  plaintiffa 
would  be  cast  in  any  action  brought 
against  them,  and  would  have  to  pay 
damages — I  do  not  say  he  would  know 
the  amount,  but  a  certain  minimum  of 
damages — and  the  costs.  All  these  matters 
were  within  the  knowledge  and  contem- 
plation of  the  parties  as  the  probable  con- 
sequence of  a  breach  by  the  defendant  of 
his  contract.  If  this  is  right,  there  is  an 
end  to  the  case,  unless  the  argument 
which  Mr.  Henn  Collins  has  presented  to 
us  can  be  accepted.  I  pause  to  say  that 
in  the  case  before  us  we  have  a  very 
special  state  of  facts,  for  here  the  plaintiflb, 
before  defending  the  action  brought  against 
them,  consulted  the  defendant,  and  were 
driven  to  defend  the  action  by  what  he 
afiirmed  to  them;    and  further,  in  tiie 
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pnsent  case  the  damageB  have  been  paid 
i]itoC<mrt,  so  that  the  defendant  admits 
that  he  should  reconp  the  plaintifib  to  the 
extent  of  ihe  damages  recovered  against 
them ;  and  therefore  the  case  is  not  com- 
plicated by  any  question  as  to  any  diffei*- 
ence  between  the  damages  to  be  recovered 
here  and  the  damages  recovered  against 
the  phdntifb.  That  is  very  important, 
tfaongh  I  do  not  say  that  the  whole  case 
tnniB  on  it.  Farther,  there  is  this  fact 
which  nuiy  differentiate  the  present  case 
from  others — ^namely,  that  the  course 
taken  by  the  plaintiffs  is  admitted  to  have 
been  reasonable.  The  question,  therefore, 
iothe  present  case  comes  to  this:  How 
can  we  say  that  it  may  not  reasooably  be 
rappoeed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  the  con- 
tract was  made  that  the  plaintiffs,  if  an 
action  were  brought  against  them,  would, 
after  making  enquiries  of  the  defendant, 
do  what  was  reasonable  and  defend  the 
action,  if  that  was  reasonable.  The  reason 
I  dwell  on  the  importance  of  the  details 
of  the  case  is  that  we  are  here  merely 
applying  the  law.  We  are  not  laying 
down  that  in  all  cases  where  there  is  a 
sab-sale  the  costs  of  an  action  brought  by 
the  sub-purchaser  flails  within  the  rule  in 
Hadl^  V.  Baxendale  (3);  we  are  only 
applying  that  rule  to  the  particular  case 
before  us.  But  Mr.  Henn  Collins  says 
that  the  costs  here  are  outside  the  rule  in 
Hadky  v.  BaoMTkdale  (3),  and  that  costs 
tte  only  within  the  second  branch  of  the 
role  where  they  are  the  subject  of  a  special 
^K\ffan  by  a  contract  of  indemnity,  express 
or  implied  (implied  in  the  present  case), 
inade  at  the  time  of  the  principal  contract. 
When  he  was  asked  to  define  this  contract 
of  indemnity  he  said  that  where  a  person, 
vith  knowledge  of  a  particular  contract, 
wdertakes  to  one  of  the  parties  to  do  the 
^  thing  that  party  has  contracted  to 
^1  there  there  is  a  contract  of  indemnity. 
Now  the  first  observation  to  be  made  upon 
tfct  contention  is  that  if  Mr.  Henn  Collins 
^  right,  the  second  part  of  the  rule  laid 
*>vn  in  Hadley  v.  Baxendale  (3)  has 
''^tfung  whatever  to  do  with  the  case 
"VS^sted  by  him,  because  if  there  is  a 
9^1  har§^  to  pay  costs,  there  the  costs 
^^^  to  be  damages  within  the  meaning 
^  the  second  part  of  the  rule,  and  become 
Vol.  67.— Q.B. 
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the  subject-matter  of  the  contract  itself. 
They  are  a  sum  of  money  which  the 
parties  have  contracted  shall  be  paid.  I 
must  say,  however,  that  I  doubt  very 
much  whether  it  is  true  to  say  that  there 
is  any  contract  of  indemnity  in  the  case 
put;  but  I  express  no  opinion  upon  the 
point,  and  shall  consider  myself  free  to 
decide  it  whenever  it  arises.  But  does 
Mr.  Collins  mean  to  say  that  costs  are 
always  outside  the  second  part  of  the  rule 
in  Hadley  v.  Baxendale  (3);  that  assuming 
it  is  present  to  the  minds  of  the  pai'ties 
to  a  contract  that  in  the  event  of  a  breach 
of  it  by  one  of  them  an  action  will  be 
brought  against  the  other  who  has  acted 
upon  the  faith  of  the  contract,  and  that 
he  will  be  cast  in  the  action,  the  costs  of 
the  action  are,  notwithstanding,  outside 
the  rule?  On  what  grounds  can  Mr.  Col- 
lins so  contend,  unless  there  be  something 
magical  in  the  word  "  costs  "  ?  I  see  no 
ground  for  saying,  upon  the  assumption  I 
have  stated,  that  costs  would  be  outside  the 
rule.  But  if  costs  can  be  within  the  rule, 
then  we  have  merely  to  apply  the  rule  in 
each  particular  case.  But  it  may  be  said 
that  there  is  something  in  the  case  of 
costs  which  prevents  them  from  being 
recovered  over,  because  with  regard  to 
costs,  where  litigation  has  commenced,  one 
never  can  tell  where  it,  or  the  costs  of  it, 
will  end.  I  do  not,  however,  say  that 
because  costs  are  within  the  second  part  of 
the  rule,  therefore  every  item  of  costs  can 
be  recovered  over.  I  say  you  must  apply 
your  mind  at  every  stage  of  the  litigation 
to  every  pound  of  the  costs,  and  determine 
whether  it  can  be  reasonably  supposed  to 
have  been  within  the  contemplation  of  the 
parties  within  the  terms  of  the  second 
branch  of  the  rule.  Against  the  view 
that  costs  are  not  within  the  rule  there 
stands  a  wall  of  cases,  beginniug  with 
CoUen  V.  Wright  (9).  That  case,  it  is 
true,  belongs  to  a  class  of  cases  different 
from  the  present — namely,  cases  where 
it  has  been  held  that  there  is  an  im- 
plied contract  on  the  part  of  one  who 
purports  to  contract  for  a  principal  that 
he  has  authority  to  contract ;  but  in  such 
cases  it  has  not  been  thought  that  there  is 
anything  too  vague  in  the  subject  of  costs 
to  prevent  them  from  being  recovered 
over;  and  there  is  this  common  ground 
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between  that  case  and  the  present :  that  in 
each  case  costs  are  recoverable  as  being 
the  natural  consequence  of  the  defendant's 
breach  of  contract  within  tlie  meaning  of  the 
rule  in  Hadley  v.  BcbonendcUe  (3),  for  I  know 
of  no  other  ground  upon  which  they  could 
be  treated  as  damages.  It  was  said  that 
costs  were  recovered  in  cases  like  CoUen  v. 
Wright  (9)  because  there  was  a  kind  of 
estoppel ;  but  there  could  only  be  an  es- 
toppel as  to  the  cause  of  action — not  as  to 
the  damages — ^xmless  it  came  within  the 
rule  in  Hadley  v.  Baacendale  (3).  Further, 
a  number  of  cases  were  cited  to  us,  but 
the  answers  to  them  may  be  summansed 
by  saying  that  either  they  were  cases 
before  the  decision  in  Hadley  v.  Baosendale 
(3)  in  1854,  or  they  were  cases  in  which 
the  costs  were  unreasonably  incurred,  or 
they  were  cases  in  which  the  costs  were 
not  within  the  contemplation  of  the  parties 
as  the  probable  result  of  a  breach  of  the 
contract  within  the  meaning  of  the  rule. 

As  to  Baosendale  v.  The  London,  Chat- 
Jvamy  and  Dover  Railway  Company  (2) 
I  find  the  greatest  difficulty  in  d^ing 
with  that  case.  Most  of  the  Judges 
who  decided  that  case  thought  that  the 
first  action  was  unreasonably  defended; 
and  if  that  were  so,  then  no  question 
could  arise,  for  the  costs  could  not  be 
within  the  second  branch  of  the  rule  in 
Hadley  v.  Baxendale  (3),  for  it  cannot 
reasonably  be  supposed  that  persons  will  do 
what  is  unreasonable.  And  yet,  if  that 
were  the  opinion  of  the  Judges,  why  did 
they  not  decide  the  case  upon  that  ground  9 
It  seems  to  me,  however,  to  be  enough  to 
say  that  there  is  no  common  principle 
underlying  the  judgments  in  that  case 
which  conflicts  with  our  decision  in  the 
present  case,  and  there  is,  I  think,  in  all 
the  judgments  in  that  case  an  assumption 
of  fact — namely,  that  the  costs  were  un- 
reasonably incurred — which  takes  the  case 
out  of  the  second  branch  of  the  rule  in 
Hadley  v.  Baxendale  (3).  The  case,  there- 
fore, is  distinguishable  from  the  present 
case.  I  agree  that  this  appeal  must  be 
dismissed. 

Fbt,  L.J. — I  am  of  the  same  opinion. 
It  appears  to  me  that  the  question  we 
have  to  determine  turns  upon  the  second 
branch  of  the  rule  laid  down  in  Hadley  v. 


Baxendale  (3),  as  explained  by  the  example 
which  there  follows  it.     Taking  thia  as 
the  rule  which  we  have  to  apply  here,  ic 
appears  to  me  that  four  questions  require 
to  be  answered  in  this  case.     Mrst,  what 
damages  were  the  actual  result  in  fact  of 
the  defendant's  breach  of   contract  with 
the  plaintiff  f     In  answer  to  that  it  ap- 
pears to   me  that  the  plaintiffis  actually 
sustained  the  loss  of  the  damages  and  oosts 
recovered  in  the  action   brought  against 
them  by  the  sub- vendee.     Secondly,  Was 
the  contract  between  the  plaintifis  and  the 
defendant  made  under  any  special  circum- 
stances, and,  if  so,  what  1     It  appears  to 
me  that  it  was  so  made.     It  was  made  with 
the  intention  on  the  part  of  the  plaintifisof 
re-selling  the  coals  to  steamships.    Thirdly, 
at  the  time  of  the  contract  between  the 
plaintifls  and  the  defendant  what  was  the 
common  knowledge  of  both  parties)     In 
answer  to  this  it  appears  to  me  that  the 
purpose  and  motive  of  the  plaintifis  were 
well   known  to  both  parties.     Fourthly, 
having  got  at  these  special  circumstances, 
and  the  knowledge  of  those  special  circum- 
stances, what  ought  the  Court  reasonably 
to  suppose  to  be  ^'  in  the  contemplation  of 
both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the 
breach  of  it."     That  is  to  say,  supposing, 
as  I  am  bound  to  suppose,  that  the  parties 
are  applying  their  minds  to  the  event  of  a 
breach  of  the  contract.     Now  it  appears 
to  me  that  the  parties  having  that  know- 
ledge of  the  circumstances  which  I  have 
pointed  out  would  anticipate  that  the  sub- 
purchaser would  bring  an  action  in  support 
of  his  claim,  and  that  the  present  plaintiffs 
would    thereupon    behave   as  reasonable 
men,  that  is,  that  they  would  either  pay 
the  amount  of  the  claim  at  once,  or,  if  a 
reasonable  man  would  have  done  so,  would 
defend  the  action,  and  that,  if  cast,  they 
would  be  obliged  to  pay  the  amount  re- 
covered.    If  this  is  so,  it  appears  to  me 
that  the  costs  of  the  action  as  well  as  the 
damages  would  be  in  the  contemplation  of 
the  parties,  if  they  had  worked  out  the  en- 
quiry what  damages  would  be  the  probable 
result  of  a  breach  by  the  defendant  of  the 
contract  between  them.     I  therefore  come 
to  the  conclusion,  applying  the  rule  to  the 
special  drcumstaiices  of  this  case,  that  the 
oosts  ought  to  be  recoverable.    But  Mn 
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HammimA  v.  Bussept  APP* 
Henn  Collins  says  that  there  is  a  line  of 
deeisioDB  which  shew  that  oosts,  however 
reasoDable,  and  however  much  they  may 
have  been  in  the  contemplation  of  the 
pATties,  can  only  be  recovered  where  there 
is  a  oontnu^  of  indemnity,  and  that  the 
present  is  not  a  case  of  that  kind.  Now 
I  still  share  the  doubts  I  entertained  when 
I  decided  The  Bimnnghcmh  and  District 
Land  Company  v.  The  London  and  North 
Western  BaUway  Company  (8)  as  to  the 
possibility  of  implying  a  contract  of  in- 
demnity when  the  minds  of  contracting 
parties  are  not  addressed  to  the  breach 
bat  to  the  performance  of  a  contract ;  but 
I  say  that,  whether  this  be  a  contract  of 
indemnity  or  not,  there  is  no  such  line  of 
decisions  as  is  contended  for.  There  are 
really  but  two  cases,  one  of  which  only — 
mmQ\j,BaaK7idale  v.  The  London,  Chatham, 
andDover  BaUway  Compcmy  (2) — is  bind- 
ing upon  us.  That  case  no  doubt  is  some- 
vbit  embarrassing.  The  case,  however, 
appears  to  me  to  have  taken  this  course. 
TluB  judgment  of  the  Court  of  Exchequer 
proceeded  upon  the  ground  that  the  earlier 
case  of  i/<>r«  U  Blanch  v.  WUson  (10)  had 
decided  that  costs  of  defending  an  action 
may  be  recovered  over  as  damages,  either 
where  the  action  was  reasonably  defended, 
or  where  the  defence,  though  unreason- 
able, has  led  to  the  assessment  of  the 
amount  of  damages,  and  has,  therefore, 
been  useful;  and  being  of  opinion  that  the 
case  before  them  came  under  this  second 
head,  the  Court  said  that  they  were  bound 
by  the  earlier  decision  in  More  le  Blanch 
▼.  Wilson  (10).  I  myself  do  not  see  how 
Mors  U  Blanch  v.  Wilson  (10)  so  decided, 
for  the  damages  are  not  recovered  in  the 
sune  action  or  between  the  same  parties. 
Bat  however  this  be,  Baacendale  v.  The 
London,  Chatham,  and  Dover  BaUway 
Company  (2)  then  went  to  the  Court  of 
Exchequer  Chamber,  and  there  two  points 
▼ere  discussed.  In  the  first  place  the 
qnestion  arose  whether  the  defence  to  the 
fint  action  was  reasonable,  and  to  my 
mmd  the  determination  of  that  question 
pot  an  end  to  the  whole  case,  for  I  cannot 
see  how  oosts  unreasonably  incurred  can 
1«  recovered  over,  and  this,  it  seems  to  me, 
▼as  the  view  taken  by  the  Court  of  Ex- 
chequer Chamber.  But  the  Court  said 
that  this  consideration  did  not  determine 
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the  case,  because  it  still  might  come  under 
the  second  head  under  which  it  was  con- 
tended that  it  had  been  decided  in  Mors 
le  Blanch  v.  Wilson  (10)  that  the  costs 
might  be  recovered  over — namely,  where 
the  action  led  to  the  assessment  of  the 
damages.  As  to  this  point  all  the  learned 
Judges,  though  using  diflferent  language, 
appear  to  me  in  substance  to  have  said 
that  the  costs  of  an  unreasonable  defence 
could  not  be  given  simply  because  the 
effect  of  that  unreasonable  defence  is  to 
assess  the  damages  for  persons  who  are  not 
parties  to  the  action.  If  this  be  the  true 
view  of  Baxendale  v.  The  London,  Chatham, 
and  Dover  BaUway  Company  (2),  the 
case  throws  no  light  upon  the  enquiry  now 
before  us.  But  it  is  said  that  Mors  le 
Blanch  v.  Wilson  (10)  was  overruled.  It 
appears  to  me,  however,  that  the  Judges 
in  the  Court  of  Exchequer  Chamber  merely 
said  that  if  Mors  le  Blanch  v.  Wilson  (10) 
decided,  as  was  contended,  that  costs  might 
be  recovered  over  when  they  came  under 
the  second  head  which  I  have  stated,  then 
they  would  not  follow  that  case.  There- 
fore it  seems  to  me  that  the  contention  of 
Mr.  Collins  has  not  been  made  good.  I 
think  we  must  apply  the  rule  in  Uadley  v. 
Baxendale  (3),  and  that  the  incurring  of 
these  costs,  if  they  were  reasonable,  was 
within  the  contemplation  of  the  parties, 
and  the  costs  are  therefore  recoverable 
within  the  second  branch  of  the  rule. 

Appeal  dismissed. 


Solicitors— Stokes,  Saunders  &  Stokes, for  plain- 
tiffs; Bower,  Cotton  &  Bower,  agents  for 
J.  Stilwell,  Dover,  for  defendant. 


Digitized  by 


Google 


M 


QXfSES*8  BENCH  DIYISIOlf. 


[N.B. 


1887.   1 

Nov    29    J  ^^^^  ^'   SUTHERLAND. 

Practice — Service  of  Writ  out  of  Juris- 
diction— Defendant  domiciled  or  ordinarily, 
resident  in  Scotland — Custom  of  the  Coun- 
try— "  Contract  affecting  land  " — Judica- 
ture Acts,  1883,  Order  XL  rule  1  (6). 

Order  XI,  rule  1  (b)  empowers  the  Court 
or  a  Judge  to  order  service  of  a  writ  upon 
a  defendant  domiciled  or  ordinarily  resi- 
dent in  Scotland  in  an  action  for  alleged 
tenant  right  and  tenami^s  compensation  in 
respect  of  a  farm  in  Enghmd,  and  for 
alleged  breach  of  agreement  to  pay  such 
tenant  right  and  compensation. 

This  waa  an  appeal  from  the  order  of  a 
Judge  at  chambers  giving  the  plaintiff 
liberty  to  serve  the  writ  of  summons  in 
this  action  upon  the  defendant  out  of  the 
jurisdiction. 

From  the  affidavits  filed  it  appeared 
that  the  plaintiff's  claim,  as  indorsed  on 
the  writ  of  summons,  was  for  alleged 
tenant  right  and  tenant's  compensation  of 
a  farm  near  Halifax,  in  Yorkshire,  which 
he  had  for  some  thirteen  years  previous 
to  the  1st  of  May,  1886,  occupied  as 
tenant  of  the  defendant;  and  for  an 
alleged  breach  of  agreement  on  the  part  of 
the  defendant  to  pay  such  tenant  right 
and  compensation. 

The  ordinary  place  of  residence  and 
domicil  of  the  defendant  was  Skibo 
Castle,  in  the  county  of  Sutherland, 
Scotland. 

It  also  appeai-ed  that  an  award  had 
been  made  under  the  Agricultural  Hold- 
ings Act,  1883  (46  &  47  Vict.  c.  61),  but 
that  the  plaintiff  had  been  unable  to  en- 
force his  claim  for  the  amount  awarded 
him — 66/.— under  the  provisions  of  that 
Act  owing  to  the  informality  of  the  award. 
He  accordingly  commenced  the  present 
action  to  recover  the  amount  of  the 
valuation  as  due  to  him  under  the  custom 
of  the  country. 

R.  0,  B.  Lane,  for  the  defendant. — The 
plaintiff  was  tenant  to  the  defendant  of  a 
farm  in  the  West  Riding  of  Yorkshii-e. 
Upon  quitting  his  occupation  he  took  pro- 
ceedings under  the  Agricultural  Holdings 
Act,  1883,  and  an  order  was  obtained  in 


the  Oounty  Court  for  payment  <^  the 
amount  awarded.  Upon  this  the  defen- 
dant applied  for  a  prohibition  and  obtained 
an  order  absolute,  upon  the  ground  that 
the  so-called  award  was  not  a  binding  or 
proper  one  under  the  Act.  The  plaintiff 
has  accordingly  altered  his  tactics,  and  now 
claims  for  tenant  right  under  the  castom 
of  the  country  and  an  implied  contract  to 
pay.  Thus  this  is  an  action  arising  out 
of  an  implied  contract  according  to  the 
custom  of  the  country. 

This,  it  is  submitted,  is  a  })ersonal  ob- 
ligation, and  not  a  contract  affecting  lands ; 
and  the  learned  Judge  at  chambers  was 
mistaken  in  supposing  that  there  was 
jurisdiction  to  order  the  service  of  this 
writ  in  Scotland.  If  there  be  such  juris- 
diction it  would  arise  under  Order  XI. 
rule  1  (b) ;  but  it  has  been  held  in  the 
case  of  Agnew  v.  Usher  (1)  that  this  role 
does  not  enable  the  Court  or  a  Judge  to 
allow  service  out  of  the  jurisdiction  of  a 
writ,  in  an  action  for  non-payment  of  rent 
due  under  a  lease  of  land  in  England, 
against  defendants  who  are  ordinarily 
domiciled  or  resident  in  Scotland.  It  is 
submitted  that  this  decision  covers  the 
present  case,  which  is  one  of  mere  per- 
sonal obligation,  and  not  a  contract,  obli- 
gation, or  liability  affecting  land  situate 
within  the  jurisdiction. 

Lawson  Walton,  for  the  plaintiff — It 
is  submitted  that  the  learned  Judge  at 
chambers  was  perfectly  right  in  making 
the  order  he  did.  There  can  hardly  be  a 
stronger  case  than  this  for  service  out  of 
the  jurisdiction.  The  defendant  seeks  to 
set  aside  the  order  so  that  the  plaintiff  and 
all  his  witnesses  should  be  compelled  to  go 
to  Scotland  to  sue  him.  K  this  case  Lb  not 
within  Order  XI.  rule  1  (6),  the  defen- 
dant is  right;  but  it  comes  within  the 
words  of  that  rule,  which  are,  "  whenever 
any  act,  deed,  will,  contract,  obligation, 
or  liability,  affecting  land  or  heredita- 
ments situate  within  the  jurisdiction,  is 
sought  to  be  construed,  rectified,  set  aside, 
or  enforced  in  the  action."  Agnew  v. 
Usiier  (1)  is  distinguishable;  the  case  there 
was  one  of  a  mere  action  on  a  covenant 
brought  for  breach  of  contract. 

[Stephen,  J. — The  strongest  point  in 

(1)  64  Law  J.   Rep.  Q.B.  371;    Law  Rep. 
14  Q.B.  D.  78. 
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Eofe  Y.  Sutherland, 
joar  &voar  is  that  iMa  is  a  contract  tum- 
iog  on  the  costom  of  the  country  in  the 
ndghboarhood  of  Halifax.] 

Ihe  present  case  is  one  eminently  within 
the  spirit  of  rule  1  {b).  Momael  v.  Norton 
(2)  shews  that  a  liability  to  pay  an  out- 
going tenant  is  an  obligation  which  arises 
out  of  the  receipt  of  rent,  and  one  which 
does  not  arise  out  of  contract  at  all. 
It  is  submitted  that  this  is  the  nature 
of  the  obligation  here,  and  that  a  right 
aiising  oat  of  the  position  or  situation  of 
the  land  must  be  a  right  affecting  land. 
In  JofMs  v.  Robin  (3)  is  to  be  found  a 
(ftc<«m  of  Parke,  B.,  that  custom  does  not 
arise  from  act  or  agreement  of  parties. 

R,  0,  B,  Lane,  in  reply. — It  is  at- 
tempted to  distinguish  this  case  from 
iynewv.  Usher  (1)  on  the  ground  that 
tluB  case  does  affect  land.  But  custom 
cannot  be  said  to  affect  the  stcttua  of  land, 
or  impose  an  obligation  upon  it  in  the 
hands  of  subsequent  holders.  In  Jones  v. 
Min  (3)  the  custom  was  a  public  right 
ofooDunon. 

The  word  custom,  as  regards  lands,  has 
in  reality  a  different  meaning  to  the  one 
the  plaintiff  places  upon  it,  and  one 
which  is  applicable  to  the  *^ custom''  of 
gavelkind.  But  here  custom  means  cer- 
tain terms  imported  into  a  contract  be- 
oaosethe  parties  must  contract  on  these 
terms. 

Stephen,  J. — This  is  a  case  of  some 
importance,  and  at  the  same  time  not 
altogether  free  from  difficulty.  So  far  as 
convenience  is  concerned  the  whole  argu- 
ment, as  Mr.  Lane  admits,  is  on  one  side, 
when  the  question  resolves  itself,  as  it  does 
^  into  whether  an  action  involving  a 
^^  for  tenant  right  in  accordance  with 
the  custom  of  the  country  upon  an  implied 
<^tract  should  be  decided  in  Yorkshire 
win  Scotland. 

1  should  say  that  clearly  an  English 
Court  was  the  proper  tribunal  in  which  an 
^on  of  this  kind  arising  in  England  should 
he  tried,  and  a  Scottish  Court  supposing  it 
to  wise  in  Scotland. 

There  can  be  no  question  on  the  point 
of  convenience,  but  an  important  one  of 

J^)  52  Law  j.  Rep.  Chanc.  367;  Law  Eep. 
22Ch.  D.  769. 
(3)  10  aB.  Eep.  620;  17  Law  J.  Eep.  Q.B.  121. 


law  does  arise.  This  question  of  law  is, 
does  the  case  come  within  Order  XI.  rule 
1  (e)  1  I  have  no  doubt  that  it  does,  but 
at  the  same  time  it  falls  within  the  excep- 
tion "  unless  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland," 
for  I  presume  the  defendant  in  this  case 
admittedly  lives  in  Scotland  and  comes 
within  the  exception.  However,  the 
further  question  is,  can  this  case  fall 
within  Order  XI.  rule  1  {b) ;  does  it  under 
any,  and  what,  special  circumstances  so 
differ  from  Agnew  v.  Usher  (1)  as  to  be 
capable  of  being  brought  within  that  sub- 
section i 

Now,  looking  at  that  case,  it  is  clear  that 
the  Lord  Chief  Justice  (Lord  Coleridge) 
in  his  judgment  did  not  intend,  and  indeed 
expressly  guarded  himself  firom  laying 
do?ni  any  hard  and  fast  rule,  and  in  this 
I  entirely  agree.  Accordingly  if  the  facts 
in  the  case  before  us  are  distinguishable 
from  those  upon  which  that  case  was 
decided,  I  do  not  feel  myself  bound  by 
the  decision. 

Now,  taking  the  words  of  the  rule,  sub- 
section (b),  upon  which  we  have  to  put  an 
interpretation,  we  must  consider  whether 
in  this  case  there  is  any  ''  contract,  obliga- 
tion, or  liability  affecting  land  or  heredita- 
ments situate  within  the  jurisdiction 
sought  to  be  construed,  rectified,  set  aside, 
or  enforced  in  the  action."  Is  this  so  here  \ 
It  seems  to  me  that  the  contract  in  this 
case  is  a  contract  affecting  land  in  this 
sense,  that  if  the  land  is  let  by  a  landlord 
and  held  by  a  tenant,  unless  both  sides 
agree  to  exclude  the  custom  of  the  country, 
an  implied  contract  for  compensation  for 
tenant  right  arises,  the  essence  of  which 
affects  and  is  affected  by  the  land.  There- 
fore in  this  sense  I  consider  that  in  the 
case  before  us  the  contract  is  one  affecting 
land. 

Such  an  interpretation  is  not,  I  think, 
inconsistent  with  the  judgment  of  the 
present  Lord  Chief  Justice  and  of  the 
other  learned  Judges  who  decided  Agnew 
V.  Usher  {I),  On  the  whole  my  judgment 
is  that  this  contract,  admittedly  the  kind 
of  contract  adopted  in  the  part  of  the 
country  in  which  the  farm  was  situate,  is 
one  relating  to  land  to  a  sufficient  extent 
to  bring  it  within  the  contemplation  of 
Order  IX.  rule  1  (6). 
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Chables,  J. — This  is  an  action  for  money 
due  for  oompensation  for  tenant  right  in 
respect  of  a  farm  in  Yorkshire,  and  the 
question  is  whether  the  implied  contract 
under  which  the  action  is  brought  is  a 
contract,  obligation,  or  liability  affecting 
land  within  the  jurisdiction. 

I  am  of  opinion  that  a  claim  arising  as 
this  does  out  of  a  custom  binds  both  parties 
by  virtue  of  local  law ;  or,  to  put  it  more 
accurately,  the  contract  to  let  and  hire  being 
made  between  the  parties  with  reference 
to  that  custom,  the  lex  loci  arises  upon  the 
presumption  that  the  contract  is  made 
with  respect  to  it.  Jones  v.  Robin  (3) 
defines  custom  rightly,  and  I  think  that 
here  the  contract  is  made  with  reference  to 
custom. 

As  to  the  question  whether  Agnew  v. 
Usher  (1)  governs  the  present  case,  the 
dissimilarity  of  facts  must  be  borne  in 
mind.  There  the  action  was  one  for  rent 
against  a  person,  as  assignee  of  a  lease, 
who,  however,  never  accepted  the  assign- 
ment. The  liOrd  Chief  Justice  said  in  his 
judgment  that  it  was  no  more  than  an 
action  for  money,  and  ought  to  be  treated 
as  such.  And  although  the  judgment  of 
Mr.  Justice  Smith,  with  which  I  entirely 
agree,  to  a  certain  extent  limited  this  view, 
yet  that  was  what  the  decision  of  the 
Court  in  that  case  amounted  to. 

But  this  case  differs  fi-om  that,  as  has 
been  pointed  out  by  my  brother  Stephen, 
and  as  I  do  not  feel  at  all  disposed 
to  narrow  the  force  of  Order  XI.  iTde  1 
(6),  I  concur  in  his  opinion  that  the 
contract  here  does,  in  the  sense  he  has 
stated,  relate  to  land  sufficiently  for  us 
to  hold  that  it  falls  within  that  rule.  Our 
judgment  is  accordingly  for  the  plaintiff, 
and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors—Elliott  &  Ash,  agent«  for  Bobinson  & 
RobinaoDfEeighley,  for  plaintiff ;  Emmet,  Son 
&  Stubbs,  for  defendant. 


1887.       1  GOLQUHOUN    (appellant)    v. 
July  15, 20.  /        BBOOKS  {respondent). 

Inland  Revenue — Income  Tax — B^isi- 
ness  carried  on  Abroad — Partner  resident 
in  England — Liability  of  Partner  to  In- 
come Tax  in  respect  of  Profits  of  Busijiess 
not  received  in  England — 5  <fc  6  Vict.  c.  35. 
ss.  100,  106,  and  108;  16  <fe  17  Vict.  c. 
34.  s.  2,  sched.  D. 

The  respondent,  who  resided  solely  in 
England,  toas  a  partner  in  a  firm  carry- 
ing on  business  in  Australia.  Of  the  pro- 
fits  due  to  him  from  the  firm,  part  was 
remiUed  to  England.  Of  the  remainder 
no  part  was  received  by  him  in  England, 
or  had  at  any  time  formed  part  of  his  in- 
come in  this  country.  The  appellant  con- 
tended that  the  respondent  was  liable  to 
pay  income  tax  in  respect  of  all  his  profits, 
whether  received  by  him  in  England  or 
not  .-—Held,  per  Stephen,  J.  {dissentienU 
Wills,  J.),  that  the  respondent  was  liable, 
under  16  d&  17  Vict.  c.  34.  s.  2,  to  pay  in- 
come tax  on  aU  the  profits  due  to  him, 
whether  remitted  to  England  or  not. 

Case  stated  under  43  k  44  Vict.  c.  19. 
s.  59,  by  the  Commissioners  for  General 
Purposes  of  the  Income  Tax  Acts  for  the 
City  of  London. 

The  Special  Case  so  far  as  material  was 
as  follows : — 

The  respondent,  who  resides  solely  in 
England,  and  is  a  partner  in  Henry  Brooks 
&  Co.,  of  No.  70  Bishopagate  Street  Witldn, 
merchants,  duly  made  his  return  for  the 
said  firm  for  income  tax  in  respect  of 
the  profits  or  gains  of  his  said  trade  on 
an  average  of  three  years  at  the  sum  of 
8,294Z.,  and  was  assessed  on  the  said  sum, 
and  duly  paid  the  tax  thereon.  The  re- 
spondent returned  and  paid  tax  in  addition 
thereto  on  a  sum  of  3,000/.  received  by 
him  in  respect  of  a  remittance  from  Aus- 
tralia under  the  following  circumstances : 

The  respondent  is  also  a  partner  in  the 
firm  of  Brooks,  Robinson  <k  Co.,  of  Mel- 
bourne, Australia,  who  carry  on  business 
of  window  glass,  oil  and  colour  merchants, 
and  store-keepers,  at  Melbourne.  The 
two  businesses  are  entirely  distinct  The 
respondent  has  a  large  capital  invested  in 
the  business  of  Brooks,  Eobinson  k  Co. 

Various  sums  of  money  have  from  year 
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to  year  been  remitted  to  the  respondent  in 
respect  of  his  interest  in  the  Australian 
firm,  which  he  has  dnly  returned  for  assess- 
ment, and  the  said  sum  of  3,000Z.  repre- 
sented tiie  entire  sum  received  by  him 
daring  the  financial  year  ending  the  5th  of 
April,  1884. 

The  amount,  however,  standing  to  the 
credit  of  the  respondent  in  the  books  of 
the  firm  of  Brooks,  Eobinson  &  Co.,  as 
representing  the  estimated  profits  due  to 
him  for  the  year  ending  the  5th  of  April, 
1885,  would,  if  realised,  amount  to  the 
sum  of  9,219^.  in  addition  to  the  said  sum 
of  3,000^. 

This  sam  of  9,219/.  was  arrived  at  by 
an  estimate  and  valuation  on  taking  of 
stoek  on  a  certain  fixed  day,  after  deducting 
therefrom  the  estimate  and  valuation  of 
the  preceding  year,  but  as  a  matter  of  fieu^ 
(ffilj  a  portion  of  the  amount  had  been 
actoaUy  realised. 

Of  the  sum  of  9,219/.,  the  sum  of  489/. 
was  the  share  of  interest  due  to  the  re- 
spondent from  a  deposit  of  a  capital  sum 
with  certain  colonial  banks  in  Australia 

No  portion  of  the  sum  of  9,219/.  had 
been  received  in  England  or  had  at  any 
time  formed  part  of  his  income  in  this 
country. 

On  the  above  facts  the  surveyor  of  taxes 
contended  that  the  respondent  should  be 
assessed  not  only  on  the  sum  of  3,000/. 
remitted  from  Australia  as  aforesaid,  but 
also  on  his  estimate  of  profits  of  the  firm 
of  Brooks,  Robinson  &  Co.,  of  Melbourne, 
amounting  to  9,219/.  as  aforesaid,  and  that 
the  respondent  should  make  his  return 
&Dd  be  assessed  under  case  1,  rules  1,  2, 3, 
and  4  to  schedule  D  to  the  Act  5  &  6 
Vict.  c.  35,  and  that  duty  be  paid  on  the 
flame  thereunder. 

The  respondent,  on  the  other  hand,  con- 
tended  that  those  provisions  were  not 
intended  and  did  not  apply  to  the  assess- 
ment for  income  tax  on  such  an  interest 
as  he  had  in  the  firm  of  Brooks,  Bobinson 
4  Co.,  and  applied  only  to  cases  where  a 
trade  was  conducted  either  in  the  United 
Kingdom  or  elsewhere  by  the  person  as- 
Kssed,  and  that  the  details  of  the  said 

(I)  Daring  the  argument  it  was  admitted 
that  the  respondent  was  not  liable  in  respect  of 
the  sum  of  439/. 
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rules  providing  for  the  taking  of  an 
average  of  profits  of  trade,  the  various 
deductions  to  be  allowed  or  disallowed  in 
respect  of  repairs,  depreciation  of  ma- 
chinery, trade,  plant,  house  rent,  interest 
of  capital,  <kc.,  shew  that  the  said  rules 
were  inapplicable  to  his  case.  He  con- 
tended that  he  was  only  liable  to  be  as- 
sessed on  such  sums  as  came  home  to  him 
and  were  received  in  England,  and  that 
the  income  arising  from  his  money  interest 
in  the  said  firm  of  Brooks,  Robinson  &  Co. 
was  in  the  nature  of  income  from  securi- 
ties, and  further  thereon  contended  that 
the  said  income  should  be  charged  under 
the  4th  case  or,  in  the  alternative,  under 
the  5th  case  of  5  &  6  Yict.  c.  35.  Mr. 
Brooks  further  referred  to  5  <&  6  Vict, 
c.  35,  s.  100,  4th  and  5th  cases;  also  sections 
106, 108;  section  39, 5  &  6  Vict.  c.  80  ;  s.  2, 
16  &  17  Vict.  c.  34;  ss.  5  and  10,  24  &  25 
Vict.  c.  91,  all  of  which  sections  provided 
for  the  assessment  and  payment  of  income 
from  trade  at  the  place  where  such  trade 
is  carried  on,  but  in  cases  where  the  income 
arises  abroad  only  on  its  arrival  in  Qreat 
Britain. 

The  commissioners  of  taxes  were  of 
opinion  that  the  assessment  should  be  con- 
fined to  such  sums  as  were  from  time  to 
time  received  by  Mr.  Henry  Brooks  in 
Great  Britain,  allowed  the  appeal  accord- 
ingly, and  reduced  the  assessment  to 
11,294/. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  respondent  is  liable 
to  be  assessed  on  the  said  sum  of  9,219/. 
or  any  part  thereof. 

If  the  Court  be  of  opinion  that  the  re- 
spondent is  liable  to  be  assessed  on  the 
said  sum  or  any  part  thereof,  the  general 
commissioners' assessment  is  to  be  increased 
by  such  amount  as  the  Court  shall  find ; 
but  if  the  Court  shall  be  of  opinion  that 
the  respondent  is  not  liable  eo  to  be  as- 
sessed, the  said  assessment  is  to  stand  con- 
firmed. 

Sir  E.  Clarke  (Solicitor MeTieral)  and 
Dicey f  for  the  appeUant. — There  is  nothing 
to  take  this  case  out  of  the  clear  words  of 
16  &  17  Vict.  c.  34.  s.  2,  sched.  D  (2).'  The 

(2)  16  &  17  Vict.  0.  34.  s.  2.  sched.  D,  enacts  that 
duties  shall  be  imposed  "  for  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing 
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Cbifukowi  Y,  Brooks, 
Oftses  of  TKe  Ceaena  Sulphur  Company  ▼. 
N%4^oUan{3)  and  The  Calcutta  Jute  Mills 
Company  ▼.  Nicholson  (3)  are  decisive  in 
faTOur  of  the  appellant.  There  it  was 
held  that  thongh  all  the  operations  con- 
nected with  the  companies'  bosinesBes  were 
carried  on  abroad,  yet  the  companies  were 
liable  to  pay  inoHne  tax  upon  the  whole 
of  th«r  profits  wherever  earned. 

The  case  of  The  Imperial  Continental 
Gas  Association  v.  XiiAolson  (4)  was  also 
referred  ta 

Ch4Mrles,  Q.C.  (with  him  Je%ine\  for  the 
respondent — It  has  never  been  held  that 
where  the  profits  of  a  trade  which  is  car- 
ried on  ezdosively  abroad  are  made  abroad 
and  are  not  brought  to  England,  the  mere 
fact  that  one  of  the  persons  carrying  on 
that  trade  resides  in  En^and  renders  his 
share  of   those  profits  liable  to  income 
tax.     In  such  a  case  the  profits  cannot  be 
said  to  arise  or  accrae  to  him  within  the 
meaning  of  the  Acts.     The  cases  of  The 
Cesena  Sulphur  Company  v.  Xichcl^on  (3) 
and  Hke  Calcutta  Jute  Mills  Company  v. 
yickolson  (3)  are  distinguishable,  for  the 
two  companies  were  incorporated  under 
the  Companies  Act^  and  were  to  some 
extent  managed  by  directors  in  England ; 
hu:   this   boaness  is  wholly  carried  on 
abroad  without  control  friHn  any  one  here. 
The  case  does  not  find  that  the  respondent 
took  any  active  part  in  the  business.    Hie 
scheme  of  the  Income  Tax  Acts  is  only  to 
tax  the  profits  of  a  busine^  P<^lj  carnied 
on  abroad  and  partly  here ;  it  was  never 
intended  to  tax  a  purely  foreign  business 
— Shl>  V  ▼.  The  A  ttorney-Gene^jI  j  o  V    The 
5*6  Vict,  c  35,  in  accordance  with  which 
the  dutieci  are  by  16  Jb  17  Vict.  c.  34  to  be 
asset^sed,  provides  no  machinery  for  taxinsr 
wholly  fi^reign  profits.     Sections  106  and 
1«V8  of  the  former  Act  shew  cleariy  that 

to  a^T  (%ersoD  w^idicsr  in  the  United  KicA?:oia 
frv»£a  aaj  kind  of  pn^ivrtT  wh»:ei>fr,  whe;h«> 
$i:;iA;<^  in  th<?  Tnitevi  Kirc'-^ni  or  elA-whervw 
ar.d  fotr  aixi  in  wsivot  v»f  the  3knnu.iI  pr.^-^'ts  or 
jTiins  auKsiri:  or  aovninj:  to  3^.y  jvr^^n  rv<:.Ur^ 
in  the  U:ii:<M  Kui^i.-m  frv^m  a:\v  rr^  :tS!>:,  r, 
tr*-le»  enirl.\^iuen;.  cr  Tvv"ji::.^r.  w>ft-or  ire 
sauae  jiiidul  be  rtt:^>;vri^  e>  carried  on  m  tl-.e 
Viiit«?d  Kin^iooft  or  e'sewr«  nf.  .  .  ,** 

^in  45    Law  J,  Re|>.  Kxvh*  <^I ;  Uw    Ket\ 

v4^  $r  Law  r.saefik  TIT. 

V^^  4  U«L  A  N.  :«» :  i  ibKL  :iL 


profits  are  not  to  be  charged  unless  sent 
to  England. 
Z>i09y  replied. 

Cur,  ado,  m/JU, 

l%e  following  judgments  were  delivered 
on  July  20  :— 

WiLLSy  J. — ^The  question  to  be  decided 
isy  whether  a    person    resident    in    this 
coimtry,  a  member  of  a  firm  which  carries 
on  businesB  exclusively  in  the  oolooy  of 
Victoria,  is  liable  to  be  assessed  to  the 
income  tax  in  reelect  <^  the  whole  of  his 
share  of  the  profits  of  that  business,  oft  only 
of  such  portion  thereof  as  he  actually  re- 
caves  in  this  country.     The  duty  is  pay- 
able under  the  proviBi(His  of  16  A  17  Yict. 
c  34.  s.  2,  ached.  D  (2),  which  is  in  the 
following  words :  [His  Lordship  read  the 
section:]  llieduties  granted  underthe pro- 
visions of  16  A 17  YicLc  34  are  by  section 
5  to  be  assessed,  raised,  levied,  and  col* 
lected  under  the  regulations  and  proTisions 
of  5  A  6  Yici.  c.  35,  which  had  its  own 
sdiedule  D,  substantially  the  same  as  that 
of  16  4k  17  Yici.  c.  34.     It  is  contended 
for  the  Crown  that  the  words  by  whidi 
the  duty  is  granted  are  explicit  and  free 
from  ambiguity,  and  amply  large  enough 
to  cover  the  present  demand.     It  is  con- 
tended on  behalf  of  the  respondents  that 
the  provisions  of  the  Act  5^6  Yict  c. 
35  applicable  to  schedule  D,  and  especially 
those  contained  in  sections  100,  106,  and 
lOS.  shew  that  the  veiy  gmenJ  woids  of 
sdkedule  D  must  rerave  some  limitation, 
and  that  the  limitation  infened  from  those 
s«?ctions  is  that  the  duty  is  char^geable  only 
on  the  amounts  reeeiTed  in  this  countiy 
from  the  biisdncfiss  carried  on  abroad  by  the 
l^ison  charged. 

It  c^HiKi  not  be  denied  that  the  gener 
ality  of  the  w^]cds  in  the  first  half  of  the 
^^Nitenoe  in  schedule  D  under  considera- 
tion K^  cut  down  by  the  enactments  re- 
ferred ti\  which  specifically  enact  that  the 
computation  of  profits  on  securities  and 
pv>SAetssMX)s  out  of  the  United  Kingdom 
s^hall  W  nrade  upon  the  amount  received 
in  this  cvxiatry — receipts  for  the  asBesr 
m^nt  and  charging  of  whi4^  approp>ttte 
machinery  k  there  provided;  and  nnletf 
a  su^:$!ei>tion  nu^uie  by  Mr.  Dicey,  hot 
hATvily  sieriously  insisted  on,  be  adopted— 
XMuaeiy,  thai  seccaoQ  6  of  16  A  17  Yict 
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a  34  (which  enacts  that  nothing  in  the 
two  Acts  shall  be  construed  to  exempt  any 
person  resident  in  any  part  of  the  United 
Kingdom  from  the  duties  in  respect  of  the 
profits  received  from  possessions  or  securi- 
ties abroad)  made  persons  taxable  liable 
to  duties  beyond  those  upon  the  profits  of 
such  possessions  or  securities  received  in 
the  United  Kingdom — ^it  is  clear  that  in 
respect  of  the  profits  of  foreign  or  colonial 
secwities  and  possessions,  a  person  resi- 
dent in  this  country  is  liable  only  in  respect 
of  the  amounts  he  receives  in  this  country. 
Mr.  Dicey's  contention  would  involve  the 
extravagant  consequence  that  a  person  who 
W  returned  and  paid  income  tax  upon 
the  whole  of  his  receipts,  according  to 
which  the  Act  says  that  his  duty  is  to  be 
computed,  might  still  be  liable  to  a  penalty 
of  50/.,  and  treble  duty  for  not  returning 
the  amount  of  such  profits  not  remitted  to 
this  country.  But  it  was  urgently  pressed 
upon  us  for  the  Crown,  that  the  very  fact 
tbat  the  Act  of  Parliament  does  ii^  the 
^  of  profits  from  securities  and  posses- 
sions abroad  limit  the  computation  to 
^bat  is  received  in  the  United  Kingdom, 
^t  contains  no  express  reference  to  such 
»  limitation  in  case  of  the  profits  of  a 
tfwle  carried  on  abroad,  was  a  reason  for 
apposing  that  the  limitation  was  not  in- 
tended to  exist  in  the  latter  case.  I  may 
^rve  that  the  method  of  construction 
rommarised  in  the  maxim  Expressio  unius 
^Uiio  aUerius  is  one  that  certainly 
K^uires  to  be  watched.  Perhaps  few  so- 
iled rules  of  interpretation  have  been 
Daore  fi^uently  misapplied  and  stretched 
^ond  their  due  limits.  The  feilure  to 
niake  the  expressio  complete  very  often 
wises  from  accident,  very  often  from  the 
^  that  it  never  struck  the  draftsman 
that  the  thing  supposed  to  be  excluded 
^ed  specific  mention  of  any  kind ;  and 
tiie  application  of  this  and  every  other 
^nical  rule  of  construction  varies  so 
ttuch  under  differing  circumstances,  and 
^  open  to  so  many  qualifications  and  ex- 
jeptioDB  that  it  is  rarely  that  such  rules 
*>elp  one  to  arrive  at  what  is  meant, 
^^ertainly  in  the  present  case  the  only  use 
pf  the  maxim  in  question  is  to  summarise 
in  four  words  the  argument  upon  this 
point  for  the  Crown. 
It  seems  to  me  that  an  enquiry  of  a 
Vol.  57.— Q.B. 
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much  more  important  kind,  and  one 
which  bears  very  closely  upon  the  present 
question,  is  whether  there  is  any  general 
rule  as  to  the  extent  to  which  English 
Acts  of  Parliament  dealing  with  property 
in  general  are  to  be  treated  as  applying  to 
foreign  property.  I  use  the  word  "foreign" 
as  including  colonial  property,  and  I  mean 
by  it  property  which,  whether  situate  in 
England  or  elsewhere,  is  not  at  the  time 
to  which  the  discussion  relates  English 
property  as  distinguished  from  foreign  or 
colonial  property.  It  seems  to  me  that 
there  is  such  authority,  and  that  it  runs  in 
a  well-defined  current.  "  It  is  quite  clear," 
says  Lord  Westbury,  "that  you  cannot 
apply  an  English  Act  of  Parliament  to 
foreign  property  whilst  it  remains  foreign 
property  " — The  Attorney-General  v.  Camp- 
bell (6).  In  that  case  a  subject  of  the 
United  Kingdom  domiciled  in  Portugal 
made  his  will  in  London  and  died  there. 
He  desired  his  executors  to  collect  his 
property  in  Portugal,  to  invest  a  portion 
of  it  in  the  English  funds,  to  pay  the  in- 
come  to  A.  for  life,  and  after  A.'s  life  to 
divide  the  funds  so  invested  amongst  her 
children.  It  was  held  that  though  the 
Portuguese  domidl  of  the  testator  stamped 
his  property  at  the  time  of  his  death 
with  the  quality  of  foreign  property,  yet 
when  the  executors  had  received  the 
money,  and,  in  pursuance  of  the  trust, 
brought  it  to  this  country  and  invested 
it  here,  it  became  British  property,  and  so 
upon  the  death  of  A.  succession  duty  was 
payable.  Nothing  can  be  more  general 
than  the  terms  in  the  Succession  Duty 
Act  (16  &  17  Yict.  c.  51),  s.  2,  by  which 
the  word  "  succession  "  is  defined  and  the 
liability  imposed,  and  the  duties  aro  im- 
posed "in  respect  of  every  succession" 
(section  10),  just  as  here  they  are  im- 
posed "for  and  in  respect  of  profits  or 
gains";  "  but,"  says  Lord  Westbury — Lord 
Hatherley,  Lord  Chelmsford,  and  Lord 
Colonsay  agreeing — "  it  is  quite  clear  that 
you  cannot  apply  an  English  Act  of 
Parliament  to  foreign  property  whilst  it 
remains  foreign  property;  but,  after  the 
purposes  of  administration  have  been  an- 
swered and  distribution  made,  if  a  party 
taking  this  distributive  part  comes  to  this 

(6)  41  Law  J.  Rep.  Chanc.  611;  Law  Rep. 
6  H.L.  624,  530. 

L 


Digitized  by 


Google 


74 


QUEEN'S  BENCH  DIVIBION. 


[N.S. 


Colquhoun  v.  BrooJts. 

oountry  and  inveBta  it  upon    trusts,  it 
assumes  the  character  of  a  British  settle- 
ment and   British   property,  and  is    no 
longer  to    be   dealt   with    as   if  it  was 
merely  a  i)ortion  of  a  foreign  testator's 
estate  to  be  received  in  the  course  of  ad- 
ministration."   There  was  an  earlier  de- 
cision on  this  subject  by  Lord  Oranworth, 
when  Lord  Chancellor,  in  WaUaoe  v.  The 
AUomey^Oeneral  (7),  in  which  it  was  held 
that  the  words  of  the  Succession  Duty  Act, 
upon  the  ample  character  of  which  much 
the  same  arguments  were  founded  as  have 
been  addressed  to  us  in  the  present  case, 
had    no    application    to    money    in    the 
English  funds  held   by  an    Englishman 
domiciled  in   France  at  the  time  of  his 
death.     The    Lord   Chancellor   expressed 
himself  as    follows :    "  The    ground    on  ' 
which  my  opinion    rests  is  that  to  the 
generality  of  the  words  in  the  2nd  section, 
under  which  a  duty  is  imposed  upon  every 
person  who  becomes  entitled  to  property 
on  the  death  of  another,  some  limitation 
must  be  implied,  and  that  limitation  can 
only  be  a  limitation  confining  the  opera- 
tion of  the  words  to  persons  who  become 
entitled   by  virtue  of  the  laws  of    this 
country."     Lord  Westbury  explains  that 
this  kmguage  had  misled  the  Mtister  of 
the  Bolls,  whose  decision  in  this  case  was 
overruled  by  the  Plouse  of  Lords,  and  who 
had   considered  that,  as  the   Portuguese 
testator's  will  was  a  foreign  one,  the  bene- 
ficiaries became  entitled  by  virtue  of  the 
law  of  Portugal  and  not  of  British  law, 
and  therefore  that  the  succession  duty  was 
not    payable.      Lord    Westbury,    having 
pointed  this  out,  proceeds  to  explain  that 
it  is  according  as  the  property  at  the  time 
of  the  succession  is  English  or  foreign  that 
the  Act  of  Parliament  imposing  the  duty 
does  or  does  not  apply.     There  are  similar 
decisions  as  to  the  Legacy  Duty  Acta.  The 
words  of  55  Geo.  3.  c.  184,  sched.  part  3, 
are  perfectly  general  as  to  legacies,  "for 
every  legacy  given  by  any  will  of  any  per- 
son who  died  before  or  upon  the  5th  day 
of  April,  1805  ";  but  it  was  held  by  the 
House  of  Lords,  in  Thomson  v.  The  Ad- 
ffOcate-General  (8),  that  personal  property 
in  Scotland  bequeathed  by  a  testator  domi- 

(7)  35  Law  J.  Rep.  Chanc.  124;  Law  Rep. 
1  Ohanc.  1. 
(S)  12  01.  k  F.  I. 


died  in  Demerara  was  not  liable  to  legacy 
duty;  and  in  applying  that  case  to  per- 
sonal property  in  India  bequeathed  by  a 
person  domiciled  in  England,  the  Court  of 
Exchequer  explained  that  the  legacy  duty 
was  imposed  only  upon  property  in 
England. 

"The  English  statute,"  says  Baron 
Parke,  "not  extending  to  property  in 
India,  the  property "  (in  the  case  of  The 
Attorney-General  v.  Jackson  (9)  **was 
exempt  from  legacy  duty  " ;  and  then  the 
Court  goes  on  to  decide  that  the  property 
then  in  question,  though  locally  situate 
in  India,  was  in  contemplation  of  law  in 
England,  and  upon  that  ground  that  it 
was  liable  to  legacy  duty — Ths  Attorney- 
General  v.  Napier  (10). 

Much  criticism  has  been  passed,  and 
there  seems  to  be  just  ground  for  it,  on  the 
fjftct  that  different  explanations  have  from 
time  to  time  and  in  various  cases  been 
given  of  the  rea«?ons  why  property  is  or  is 
not  subject  to  legacy  or  succession  duty. 
The  matter  is  discussed  with  his  usual 
clearness  and  ability  in  a  passage  of  Mr. 
Dicey's  very  interesting  work  on  Domicile 
at  page  318  of  the  first  edition.  The  dif- 
ferences, however,  seem  to  me  not  to  touch 
the  essential  principle,  which  is  that  the 
property  to  be  operated  upon  must  lie 
British  property.  As  to  why  it  is  or  is 
not  to  be  regarded  as  British  property  in 
particular  cases  different  reasons  may  well 
be  given ;  but  the  question  in  every  in- 
stance seems  to  me  to  be  one  of  fact,  **  Is 
the  property  sought  to  be  affected  British 
property  or  not  %  "  Mr.  Dicey  treats  the 
case  of  In  re  Cigala's  Settlement  Trusts 
(11)  as  laying  down  a  different  test,  and 
refers  to  it,  at  page  362,  as  having  gone 
further  than  any  other  in  cutting  down 
the  application  of  the  rule  that  the  domicil 
of  the  testator  settles  the  question.  But 
the  domicil  of  the  testator,  in  my  opinion, 
settled  the  question  where  it  did  so  only 
because  in  those  cases  it  was  the  guiding 
and  predominant  fact  tending  to  shew  that 
the  property  in  question  was  British. 
There  may  be  other  facts  which  deprive  it 

(9)  2C1.&F.48. 

(10)  6  Exch.  Bep.  217  ;  20  Law  J.  Rep.  Bxch. 
173. 

(11)  47  Law  J.  Rep.  Ghana  166;  Law  Rep. 
7  Oh.  D.  361. 
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of  its  efiect  if  it  stands  alone  or  unqualifiod, 
and  which  justify  the  tribunal,  notwith- 
standing the  foreign  domicil   of  the  tes- 
tator or  settlor,  in  coming  to  the  conclu- 
iDon  that  the  subject  of  legacy  or  succession 
vas  British  property.     In  the  case  of  In 
re  Cigala's  SeUlemerU   Trusts  (11),  just 
referred  to,  the  property  in  question  was 
the  subject  of  a  settlement  made  on  the 
marriage  of   an   English    lady  with    an 
Italiaa.    In  the  course  of  the  argument, 
Jesael,  M.R.,  said,  "  This  is  not  real  pro- 
perty, bat  peiBonal  property  in  the  hands 
of  English  trustees,  and  you  cannot  get  it 
from  them  except  by  an  action  in   Eng- 
land.   That  is  the  true  test :  in  order  to 
recover  the  property  you  must  come  to 
England."    This  does  not  mean  that  that 
is  taxable  which  would  not  otherwise  be 
80,  because  the  person  entitled  wants  the 
hdp  of  our  Couijbs  to  get  him  his  due — 
a  Tiew  of  our  jurisprudence  which  would 
be  anything  but  complimentary  or  agree- 
able ;  but  what  is  meant  is,  that  the  cir- 
cumstance that  if  the  trustee  improperly 
withheld  the  fund,  and  the  beneficiary  had 
to  resort  to  a  Court  to  do  him  justice,  a 
British  Court  is  the  only  one  competent  to 
give  him  redress,  is  a  cogent  if  not  con- 
clusiye  circumstance  to    shew    that  the 
property  is  really  British.     The  summary 
with  which  the  judgment  closes  emphasises 
this  view.    The  Master  of  the  EoUs  says, 
"The   settlement  then   being  a    British 
settlement,  the  trustees  being  subject  to 
British  jurisdiction,  the  forum    for   de- 
ciding the  claim   being  a  British  Court, 
and  the  property   being  in  fact  English 
property,  it  appears  to   me   that  this  is 
property  coming  within  the  2nd  section  of 
the  Act,"  and  therefore  liable  to  duty. 

It  seems  to  me,  therefore,  that  the  ques- 
tion here  is  whether  the  profits  and  gains 
of  the  Melbourne  House,  before  any  part 
^  them  is  transmitted  here,  constitute 
British  property.  If  they  do  they  fall 
vithin  the  Act,  for  they  'f  accrue  to  the 
J*Pondent  from  trade  carried  on  in  the 
y^ted  Kingdom  or  elsewhere."  If  they 
^0  not  they  are  not  touched  by  the  Act, 
*^d  therefore  are  not  liable.  How  this 
I'^ion  should  be  answered  appears  to 
?^®  to  be  absolutely  free  from  doubt.  We 
^^  liot  know  what  is  the  domicil  of  the 
*\    but  it  is  admitted  on  all 
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bands  that  domicil  has  nothing  to  do  with 
the  present  question,  and  it  seems  to  me 
that  there  is  absolutely  nothing  to  give  a 
British  character  to  the  unremitted  portion 
of  the  profits  made  in  Melbourne  by  a 
business  carried  on  in  the  colony  of  Vic- 
toria only.  It  would  be  sufficient,  in  my 
opinion,  to  stop  here.  But  it  is  worth 
while  to  point  out  that  the  Act  not  only 
provides  no  machinery  for  the  assessment 
on  the  profits  of  his  trade  of  one  partner 
apart  from  the  rest,  but  prohibits  such 
separate  assessment,  save  in  cases  where 
one  of  the  partners  can  claim  exemption 
on  the  ground  of  the  small ness  of  his 
income,  for  which  specific  provisions  are 
made  (see  section  100,  rules  applying  to 
cases  1  and  2).  The  assessment  must  be 
that  of  the  finn,  and  the  assessment  of  the 
firm  is  to  charge  the  partners  jointly.  If 
the  profits  of  the  foreign  business  there- 
fore had  been  assessable  at  all  as  profits, 
the  Court  of  Exchequer  would  have  been 
well  justified  in  holding,  as  they  did  in  The 
Attorney-General  v.  SvMey  (5),  that  a 
partner  resident  in  England,  one  of  a  firm 
carrying  on  business  abroad,  was  bound  to 
make  a  return  of  the  whole  of  the  profits 
of  the  foreign  firm  in  which  he  was  a 
partner.  This  was  their  decision.  It  in- 
volved, no  doubt,  the  consequence  that  he 
was  liable  to  pay  income  tax  upon  the 
whole  of  the  profits  of  the  foreign  business. 
If  those  profits  were  a  subject  of  assess- 
ment at  all,  it  would  be  he  who  must 
make  the  return.  The  return  would  then 
be,  in  the  language  of  the  Act, ''  sufficient 
authority  to  charge  the  partners  jointly," 
and  the  others  being  abroad,  he  could  be 
proceeded  against  alone  for  the  whole  sum. 
The  question  for  decision  in  the  case,  how- 
ever, was  only  as  to  his  liability  to  make 
a  return  of  the  whole  of  the  profits  of  the 
business.  This  judgment  was  reversed  by 
the  Court  of  Exchequer  Chamber  (5). 
Much  of  the  judgment  is  devoted  to  the 
question  of  where  the  business  was  carried 
on.  This  is  a  necessary  enquiry,  for  al- 
though the  Act  says  the  duty  shall  be 
payable  upon  the  profits  of  a  business 
**  whether  the  business  be  carried  on  in 
the  United  Kingdom  or  elsewhere,"  and 
although  profits  made  abroad  may  be 
English  property,  yet  the  first  step  towards 
shewing  that  they  are  not  English  property 
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will  generally  be  to  shew  that  the  business 
itself  is  not  carried  ou  in  this  country. 
The  judgment  lays  down  in  conclusion 
that  "the  profits  which  come  home  to  tliis 
country  as  the  share  of  the  individual 
partner  resident  here  are  taxable  ;  but  as 
to  the  main  profitH,  which   go  into   the 
pockets  of  the  partners  in  America,  we 
think  they  are  not."     No  distinction  was 
material  in  that  case  between  a  portion 
and  the  whole  of  the  profits  of  the  partner 
resident  here.     Obviously  the  Lord  Chief 
Justice  assumed  that  the  partner  resident 
here  would  have  the  whole  of  his  share  of 
the  profits  remitted,  and  I  think  it  suffi- 
ciently appears  from  the  report  that  this 
was  in  fact  the  case.     The  information 
charged  the  defendant  with  having  failed 
to  deliver  to  the  commissioners  a  statement 
of  the  profits  of  his  firm  or  any  statement 
whatever,  and  claimed  treble  duty  and  50^. 
penalty.     A  statement  appears  to   have 
been  signed  by  his  counsel  admitting  his 
liability  to  duty  on  the  whole  of  the  profits 
he  received  from  the  business  of  the  firm  : 
and  it  is  clear,  I  think,  that  they  must 
have  been  received  by  him  in  this  country, 
because,  in  the  judgment  of  the  Court  of 
Exchequer,  it  is  said  that  the  first  part  of 
schedule  D  was  conclusive  upon  this  point. 
The  first  part  of  schedule  D  is,  by  the  Act 
itself,  specifically  limited  to  the  amount 
actually  received  in  England,  so  that,  I 
think,  there  can  be  no  doubt  that  he  re- 
ceived in  England  the  whole  of  the  share 
of  his  profits.     The  principle  of  the  deci- 
sion is,  therefore,  that  profits  of  a  business 
carried  on  abroad  and  not  in  the  United 
Kingdom,  profits  made  abroad  and  never 
remitted  here,  are  not  taxable ;  and  the 
decision  is  in  harmony  with  the  view  I 
have  expressed  and  the  reasoning  by  which 
I  have  endeavoured  to  support  it.     They 
are  not,  in  the  language  of  Lord  Westbury 
and  of  Jessel,  M.R.,  "  British  property." 
They  lack  indeed  every  element  of  British 
nationality. 

The  cases  of  The  Ceaena  Sulphur  Com- 
panyy.  NicJiol8on{Z)  and  The  Calcutta  Jute 
Mills  V.  Nicholson  (3)  require  to  be  noticed. 
Each  of  the  companies  in  question  was 
registered  in  England,  and  had  its  chief 
office  and  the  seat  of  its  government  and 
direction  in  London ;  but  all  the  business 


was  carried  on  and  all  the  profits  earned 
abroad,  and  a  large  portion  of  them  never 
came  home  at  all,  but  were  distributed  in 
Italy  and  in  India  respectively  to  share- 
holders resident  in  those  respective  coun- 
tries. It  was  admitted  by  the  companies 
that  the  portion  of  their  profits  divided 
amongst  shareholders  in  England  was 
liable  to  income  tax;  but  it  was  contended 
that  the  portions  which  were  never  re- 
mitted home,  but  were  divided  in  Italy 
and  India  respectively,  were  exempt.  The 
Exchequer  Division  (Chief  Baron  Kelly 
and  Baron  Huddleston)  held,  and,  as  it 
seems  to  me,  rightly  held,  that  the  com- 
panies were  each  of  them  "  resident  "  in 
the  United  Kingdom,  and  that  the  whole 
of  their  profits  and  not  merely  the  portion 
actually  remitted  to  and  divided  in  Eng- 
land were  liable  to  income  tax.  The 
profits  were  earned  by  an  English  business, 
and  were  none  the  less  English  profita 
because  the  whole  of  them  had  not  been 
remitted  home  and  distributed  by  the 
directors  from  England.  The  greater  part 
of  the  judgment  is  occupied  with  the  ques- 
tion whether  the  companies  were  "  resi- 
dent "  in  England.  That  is  only  the  fii-st 
stage  of  the  enquiry.  When  we  come  to 
the  portion  of  the  judgment  which  deals 
with  the  grounds  upon  which  they  were 
held  liable,  they  are  not  very  definitely 
stated,  and  many  of  the  expressions  used 
apply  rather  to  the  question  where  the 
business  was  carried  on  than  to  the  nation- 
ality, so  to  speak,  of  the  profits  themselves. 
That  question,  however,  must  always  be 
involved  in  the  question  whether  the 
profits  are  British  property,  and  it  can 
hardly  have  escaped  the  Court  that  that  is 
not  the  test,  for  the  profits,  where  taxable, 
are  taxable  equally  whether  the  business 
be  carried  on  in  Great  Britain  or  other- 
wise ;  and  this  cannot  have  been  forgotten 
by  the  Lord  Chief  Baron,  for  he  quotes 
the  very  words  of  the  statute  and  says 
these  are  profits  arising  from  a  business 
carried  on  in  the  United  Kingdom  or  else- 
where. He  therefore  cannot  have  intended 
to  treat  the  question  whether  the  business 
was  carried  on  in  the  United  Kingdom  or 
not  as  the  test  of  liability.  But  it  will 
very  often  happen,  no  doubt,  that  upon 
a  question  of  this  kind-  whether  or  not 
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tiie  piofitB  are  British  property,  property 
stamped  with  a  British  nationality — ^the 
detenniiiation  of  where  the  business  is 
really  carried  on  pretty  nearly  gives  the 
answer.  If  a  business  be  r^tUy  carried 
on  in  London  the  profits  are  not  the  less 
English-made  profits  because  many  of  the 
operations  of  trade  are  carried  on  abroad, 
nor  because  the  person  carrying  on  the 
tnde  is  a  foreigner  \  and  in  the  case  under 
consideration,  England  being  as  it  were 
the  natural  and  only  home  for  these  profits 
to  come  to  the  domicil  of  the  business,  so 
to  speak,  and  of  all  its  rights  as  apart  from 
the  place  where  they  might  be  exercised, 
the  profits  were  of  English  nationality, 
and  were  again  English  property.  It  is 
true  that  the  Lord  Chief  Baron  said  that 
one  great  principle  of  the  law  of  England 
is  that  taxation  shall  be  imposed  only 
on  persons  or  things  actually  within  the 
oonntrj,  and  that  the  taxation  of  the  two- 
thirds  of  the  Cesena  Company's  earnings 
which  belonged  to  the  Italian  shareholders 
was  an  infringement  of  one  of  the  princi- 
ples on  which  taxation  is  levied  by  the 
laws  of  every  country.  It  is  submitted 
that  the  observation  is  incorrect.  The 
two-thirds  of  the  earnings,  so  long  as  they 
remained  undivided,  did  not  belong  to  the 
Italian  shareholders,  but  to  the  company. 
Nothing  with  relation  to  the  profits,  ex- 
o^t  a  right  enforceable  in  an  English 
Court,  belonged  either  to  the  Italian  share- 
holders as  a  body  or  to  any  individual 
shareholder,  Italian  or  English.  To  such 
a  case  the  remark  of  the  late  Master  of  the 
Rolls  is  applicable ;  no  shareholder  could 
get  his  share  of  the  earnings  from  the 
company,  if  improperly  withheld,  except 
by  an  action  in  an  English  Court.  They 
were  therefore  English  property,  and  the 
derision  in  these  cases  also  is  in  har- 
mony with  the  principle  I  have  laid 
down. 

It  is  clear  that  so  far  as  the  profits  de- 
rived from  foreign  or  colonial  secuiities  or 
pOBseesions  are  concerned  the  Act  itself 
proceeds  upon  the  same  principle.  I  can 
conceive  no  reason  why  a  distinction 
should  have  been  made  in  favour  of  the 
profits  of  foreign  securities  as  compared 
^th  those  of  a  foreign  business,  and  why 
^e  profits   of   the    business    should  be 


11 


taxable  whether  remitted  to  the  partner 
resident  or  not,  whilst  the  profits  of  foreign 
securities  or  possessions  should  escape  taxa- 
tion unless  remitted.  No  ground  of  prin- 
ciple for  such  a  distinction  has  been  or  can 
be  suggested.  There  is  no  reason,  there- 
fore, why  the  maxim  Expressio  unvus  ex- 
clusio  alterma  should  apply ;  whereas  the 
provisions  made  in  respect  of  the  tax  upon 
the  profits  of  foreign  possessions  or  secu- 
rities  are  in  strict  accordance  with  what 
I  have  shewn  to  be  a  recognised  principle 
of  English  law.  It  is  far  easier  to  sup- 
pose l^at  the  omission  of  any  special  men- 
tion of  the  case  of  a  person  resident  here, 
and  not  receiving  the  whole  or  part  of  the 
profits  of  a  business  carried  on  abroad  by 
a  firm  of  which  he  is  a  partner,  is  an  acci- 
dent, than  that  there  should  in  respect  of 
an  isolated  case  of  the  kind  be  a  departure 
without  express  words  from  a  well-estab- 
lished principle  regulating  the  application 
of  Acts  of  Parliament  in  general,  and,  as 
has  been  shewn,  repeatedly  recognised  and 
acted  upon  in  respect  of  fiscal  statutes. 
The  provisions  relating  to  the  profits  of 
foreign  securities  are  however  important 
as  pointing  out  what  for  the  purposes  of 
this  Act  effects  the  conversion  of  foreign 
into  British  property,  and  thus  renders  it 
liable  to  taxation,  though  probably  the 
same  conclusion  might  have  been  arrived 
at  without  their  help.  The  profits  of  the 
foreign  trade,  like  the  profits  of  foreign 
securities,  become  British  property,  and 
as  such  become  liable  to  operation  of  the 
Acts  of  Parliament,  when  they  are  received 
in  this  country,  and  not  till  then. 

I  am  of  opinion,  therefore,  that  in  this 
case  the  respondent  is  entitled  to  our  judg- 
ment. 

Stephen,  J. — In  this  case  I  have  the 
misfortune  to  be  unable  to  agree  with  the 
j  udgment  of  my  brother  Wills ;  I '  have 
however  had  the  advantage  of  reading  it, 
and  I  fully  agree  with  the  way  in  which 
he  has  stated  the  facts  of  the  case  and  the 
questions  which  arise  upon  them.  I  also 
think  that  the  cases  which  he  has  referred 
to  contain  the  grounds  upon  which  the 
decision  of  the  prasent  case  ought  to  pro- 
ceed. The  difierence  between  us  lies  in 
the  view  which  we  take  of  them.  I  shall 
thus  be  enabled  by  his  judgment  to  state 
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Tery  shortly  the  grounds  on  which  I  have 
arrived  at  a  different  conclusion. 

Shortly,  my  opinion  is  that  the  words 
of  schedule  D  covQr  the  facts  of  the  pre- 
sent  case,  and  that  the  authorities  to  which 
my  brother  Wills  refers  do  not  warrant 
the  restriction  which  he  would  put  on 
those  words.  The  relevant  words  are,  **  in 
respect  of  the  annual  profits  and  gains 
arising  or  accruing  to  any  person  residing 
in  the  United  Kingdom  from  any  .... 
trade,  .  .  .  whether  the  same  shall  be 
carried  on  in  the  United  Kingdom  or  else- 
where." To  this  my  brother  Wills  would 
add  some  such  words  as  these,  "  except  such 
part  of  those  profits  and  gains  as'  the  per- 
son entitled  thereto  may  not  bring  into  the 
United  Kingdom.''  The  reasons  for  adding 
this  exception  are,  first,  that  in  the  case 
of  17ie  Attoniey-General  v.  Campbell  (6), 
which  was  decided  in  1872,  a  principle  is 
laid  down  which  is  thus  expressed  by  Lord 
Westbury  at  p.  530  :  "  You  cannot  apply 
an  English  Act  of  Parliament  to  foreign 
property  whilst  it  remains  foreign  pro- 
perty." The  principle,  it  is  suggested, 
would  be  violated  if  the  proposed  excep- 
tion were  not  made,  because  the  property 
in  this  case  is  "  foreign  property."  I  do  not 
understand  the  case  in  the  same  manner. 
Lord  Westbury's  words  seem  to  me  to 
mean  by  foreign  property,  only  the  pro- 
perty of  a  person  domiciled  abroad  at  the 
time  of  his  death,  and  his  reference  to 
statutes  appears  to  me  to  be  limited  to 
statutes  imposing  duties  on  property  when 
by  the  death  of  its  owner  it  changes  hands. 
To  undei-stand  the  meaning  and  applica- 
tion of  this  principle  to  the  case  of  27ie 
Attorney-General  v.  Campbell  (6),  decided 
in  1872,  it  should  be  read  in  connection 
with  the  earlier  cases  of  T/ionison  v.  The 
Advocate-General  (8),  decided  in  1845,  and 
Wallace  v.  The  Attorney- General  (7),  de- 
cided in  1865.  My  brother  Wills  has 
stated  the  facts  of  these  cases ;  I  will  state 
the  principle  which  applies  to  them  all,  as 
I  understiand  it.  It  is  stated  most  au- 
thentically and  forcibly  in  Thomson  v.  The 
Advocate-General  (8),  a  case  of  the  highest 
possible  authority,  as  it  was  a  unanimous 
decision  of  the  House  of  Lords,  founded 
upon  a  unanimous  opinion  of  the  Judges 
whom  they  consulted,  and  it  is  as  follows  : 

The    pertional    property  of  a  deceased 


person  is  considered  by  English  law  as 
subject  to  the  law  of  the  domicil  of  the 
deceased.  Therefore  the  property  of  a 
deceased  person  domiciled  in  Demenua, 
though  situate  in  England,  is  not  liable  to 
English  legacy  duty,  but  it  is  treated  as  if 
it  were  in  Demerara — Thomson  v.  The 
Advocate-General  (8).  Neither  is  the  pro- 
perty of  a  deceased  person  domiciled  in 
France  liable  to  succession  duty,  though 
it  is  situated  in  England,  but  it  is  treated 
as  if  it  were  in  France,  the  difference  be- 
tween succession  duty  and  legacy  duty 
being  nominal  rather  than  substantial  in 
reference  to  this  matter —  Wallaoe  v.  The 
Attorney-General  (7). 

If,  however,  such  property  is  t>y  the 
will  of  a  person  domiciled  abroad  made 
the  subject  of  jan  English  settlement,  the 
trustees  of  which  are  English,  and  the 
subject  of  which  is  stock  in  the  English 
funds;  and  if  under  the  provisions  of  that 
settlement  persons  wherever  domiciled  re- 
ceive a  benefit  on  the  death  of  a  living 
person,  the  cestuis  que  trust  are  liable 
to  succession  duty  because  their  rights  are 
dependent  on  English  law.  A  man  domi- 
ciled in  Portugal  creates  by  his  will  a 
trust  in  England  to  secure  his  sister  an 
annuity  for  life,  and  directs  that  after  her 
death  the  moneys  appropriated  to  that 
purpose  shall  be  distributed  amongst  his 
children  to  whom  he  had  left  the  rest  of 
his  property.  On  the  sister's  death  the 
childi-en's  shares  are  chai'geable  with  legacy 
duty. 

It  was  with  reference  to  this  docti'ine 
that  Lord  Westbury  stated  the  principle 
which  I  have  quoted.  It  appeai-s  to  me 
to  have  no  relation  to  this  case  in  which 
there  is  no  general  question  of  domicil.  I 
think  that  the  question  of  British  property 
and  foreign  property  does  not  arise  in  this 
case  at  all.  The  Act  is  dii^ected  to  the  taxa- 
tion of  persons,  nob  to  the  distribution  or 
management  of  things,  and  I  see  no  reason 
why  an  Act  which  in  terms  taxes  residents 
in  England  for  the  profits  of  trade  carried 
on  abroad  should  be  cut  down  by  implica- 
tion so  as  to  apply  to  those  parts  only  of 
the  profits  which  are  brought  home.  The 
two  cases  of  The  Ceaena  Sulphur  Com- 
pany V.  Nicholson  (3)  and  The  CalctUUt 
Jute  Mills  Company  v.  Nicholson  (3) 
appear  to  me  direct  authoritieB  to  shew 
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fliat  the  Act  has  the  effect  contended  for 
by  the  Crown.     In  each  case  the  Court 
beld  the  company  was  in  the   position  of 
&  person  resident  in  England,  and  was 
as  such  liable  to  be  taxed   upon  all  its 
profits,  though  a  large  part  of  those  pro- 
fits was  never  brought  to  England  at  all. 
In  the   case  of  The  Attorney-General  t. 
SuUey  (5),  the  contention  was  that  the 
shares  of  iJie  American  partners  ought  to 
be  returned  by  the  English  partners  to  be 
taxed  here,  but  the  trade  was  held  not  to 
be  carried  on  in  this  country.     It  was  not 
disputed  that  the  defendant's  share  was 
not  to  be  taxed,  and  it  appears  to  have 
been  assumed  that  it  was  sent  home  to  him 
here.    It  does  not  therefore  touch  this  case. 
With  respect  to  the  sections  of  the  Act 
of  1842,  which  are  referred  to  in  support 
of  the  defendant's  contention,  two  remarks 
will  be  sufficient.     Agreeing  with  much 
that  is  said  by  my  brother  Wills  of  the 
maxim  about  the  expression  of  one  thing 
being  the  exclusion  of  others,  I  think  that 
in  this  case  the  mention  of  a  particuLar 
way  of  computing  the  profits  of  foreign 
secarities  and  possessions  adds  something 
to  the  silence  of  the  Act  about  foreign 
trade.     At  all   events  it  makes  rather 
against  the  defendant  than  for  him.     But 
the  really  important  matter  to  my  mind 
is  the  language  of  schedule  D.     It  is  not 
nearly  so  general  as  the  language  of  the 
Sncoession  Duty  Act  or  the  schedule  im- 
posing legacy  duties.     These  Acts  taken 
Uterally  would  impose  duties  on  all  persons 
being  entitled  to  legacies  or  successions  all 
over  the  world,  and  whether  British  subjects 
or  not,  which  of  course  would  be  absurd. 
Some  limitation  being  required,  the  limi- 
tation as  to  domicil  was  natural.    I  see  no 
reason  for  any  limitation  of  the  plain  words 
of  schedule  D.  in  the  present  case ;  language 
could  hardly  be  more  specific.     The  words 
are,  "  annual  profits  arising  to  any  person 
reading  in  the  United   Kingdom    from 
any  trade  carried  on  in  the  United  King- 
te  or  elsewhere."     These,   with   other 
words  which  I  need  not  quote,  are  specific 
w  to  the  time  when  and  the  persons  to 
^hom  schedule  D.  applies,  and  as  to  the 
places  where  the  income  referred  to  is  to 
^  made  and  the  person  chargeable  is  to 
Wttde;  and  I  do  not  see  what  further  par- 
tiCTilarB  could  be  given  or  are  required.     I 


79 


think  therefore  that  the  appellant  is  en- 
titled to  our  judgment. 

[Wills,  J.,  having  withdrawn  his  judg- 
ment, the  judgment  was  entered  for  the 
appellant.] 

Judgment  for  the  appellant. 


Solicitors^olicitor  for  Inland    Revenue,    for 
appellant ;  Shepheards,  for  respondent. 


1887.  1  JAPP  AND  ANOTHER  V.  CAHP- 
NOV.  5,  10.  J  BELL   AND   OTHEBS. 

Ship — Mortgage — Mortgagee  in  Fosses- 
sio7i — Bight  to  FreigJu, 

In  October^  1883,  W.  mortgaged  to  the 
plaintiffs  certain  shares  in  a  ship.  Sub- 
sequently  IT.,  who  was  captain  and  ship^s 
httsband  of  the  ship,  incurred  liabilities  to 
the  defendants  for  goods  supplied  to  and 
disbursements  made  for  the  ship.  In 
March,  1886,  the  ship  was  chartered  for  a 
voyage  from  Montreal  to  Liverpool,  the 
freight  being  payable  one-third  cU  Quebec 
and  two  thirds  on  right  delivery  of  the  cargo 
in  Liverpool,  Immediately  upon  arrival 
of  the  ship  in  Liverpool,  the  plaintiffs  took 
possession  and  gave  notice  to  the  owners  of 
the  cargo  to  pay  the  freight  to  them.  The 
defendants  afterwards  obtained  judgment 
against  W,  and  obtained  garnishee  orders 
upon  the  receivers  of  the  cargo  attacfmig 
the  freight  d%ie  from  them : — Held,  by 
Smith,  J.,  that  the  defendants  had  no 
right  to  the  freight  as  against  the  plaintiffs. 

Further  consideration. 

Issue  directed  upon  a  garnishee  order 
tried  before  Smith,  J.,  at  Liverpool  without 
a  jury.  The  facts  and  the  arguments 
appear  in  the  judgment. 

Nov.  5. — Kennedy,  Q,C,,  and  Fickford, 
for  the  plaintiff. 

2\  G,  Carver,  for  the  defendant. 

Cur,  adv,  vult. 

Smith,  J.  (on  Nov.  10),  read  the  follow- 
ing judgment. — This  was  an  issue  directed 
to  be  tried,  and  came  on  before  me  with- 
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out  a  juiy  at  Liverpool,  the  queetion  being 
whether,  upon  the  15th  of  October,  1886, 
the  plahitifi^,  as  mortgagees  of  the  ship 
Maggie  E,  Seed,  were  entitled  to  the 
freight  as  against  Charles  Whiting. 

"nie  facts  of  the  case  are  as  follows  : — 

On  the  1st  of  October,  1883,  Charles 
Whiting  duly  assigned  to  the  plaintiffs  by 
way  of  mortgage  sixty- two  sixty-fourth 
shares  in  the  said  ship  and  freight  and 
earnings  thereof,  and  the  policies  effected  and 
to  be  effected  thereon,  to  secure  advances 
theretofore  made  by  the  plaintiffs  to  him 
as  well  as  further  advances.. 

On  the  18th  of  March,  1886,  the  ship 
was  chartered  for  a  voyage  from  Montreal 
to  Liverpool. 

By  the  charter  one  third  freight  was 
payable  at  Quebec  and  two  thirds  on  right 
delivery  of  cargo  in  Liverpool,  and  by  the 
charter  the  charterers  were  to  advance 
money  at  port  of  loading  for  ship's  acscount, 
which  advance  was  to  be  deducted  from 
freight. 

In  August,  1886,  the  ship  was  loaded 
at  Montreal,  and  bills  of  lading  were  given 
by  Charles  Whiting,  who  was  captain  and 
ship's  husband,  in  the  ordinary  course, 
making  the  cargo  deliverable  to  order  or 
assign,  and  the  freight  thereunder  payable 
as  per  charter. 

At  this  time  Charles  Whiting  held  one 
sixty-fourth  share  besides  his  equity  of 
redemption  in  the  sixty-two  sixty-fourth 
mortgage  to  the  plaintiffs.  There  was 
also  one  other  part  owner  who  owned  a 
one  sixty-fourth  share  in  the  ship. 

In  September,  1886,  the  ship  was  re- 
ported at  Liverpool,  and  I  find  as  a  fact, 
though  this  was  disputed  at  the  bar,  that 
the  plaintiffs  on  the  ship's  arrival,  and 
before  any  of  the  cargo  was  unloaded  or 
freight  paid,  entered  into  possession  of  the 
ship  and  took  possession  as  mortgagees  in 
possession,  and  thereupon  gave  notice  to  all 
persons  concerned  that  they  were  mort- 
gagees in  possession,  and  required  the 
freight  to  be  paid  to  them  direct  and  to 
no  one  else.  I  find  that  Charles  Whiting 
had  express  notice  of  these  facts. 

After  giving  credit  for  cash  advances  at 
Monti-eal  there  was  due  for  freight  from 
the  receivers  of  cargo  at  Liverpool  the 
sum  of  157Z.  S8.  9d,  the  subiect-matter  of 
the  present  dispute. 


Messrs.  Campbell  &  Co.  had  at  some 
date  prior  to  this  time,  but  subsequent  to 
the  mortgage  to  the  plaintiff  of  the  Ist  of 
October,  1883,  supplied  to  Charles  Whiting, 
the  captain  and  diip's  husband  of  the  ship, 
and  upon  his  order,  certain  slops  for  the 
crew,  which  it  was  admitted  were  necessary 
and  proper  disbursements  to  be  made  by 
him  on  behalf  of  the  ship. 

On  the  13th  of  October,  1886,  Messrs. 
Campbell  &  Co.  obtained  a  judgment 
against  Charles  Whiting  upon  his  accept- 
ance which  he  had  given  for  the  goods, 
amounting  to  127^.  for  debt  and  5T.  16«. 
for  costs.  Their  sole  remedy  for  the  price 
of  these  goods  was  a  personal  action  against 
Charles  Whiting. 

In  this  state  of  circumstances,  on  the 
15th  of  October,  1886,  Campbell  &  Co. 
obtained  a  garnishee  order  nisi  against  the 
receivers  of  the  cargo,  attaching  the  157L 
8*.  9^.  freight  due  firom  them,  and  there- 
upon the  issue  I  have  now  to  decide  was 
ordered. 

In  the  first  place  I  find,  as  before  stated, 
that  the  plaintiffs,  as  they  were  by  law 
entitled  to  do,  entered  into  possession  of 
the  ship  as  mortgagees  in  possession,  and 
gave  the  notices  before  stated. 

As  to  the  position  of  a  mortgagee  in 
possession  I  cannot  do  better  than  quote 
the  words  of  Lord  Cairns  in  Keith  v.  Bur- 
rows ( 1 ),  where  he  says,  "  In  point  of  fact, 
where  a  mortgagee  takes  pa««ession,  he 
becomes  master  or  owner  of  the  ship,  and 
his  position  is  simply  this,  frx>m  that  time 
everything  which  represents  the  earnings 
of  the  ship  which  had  not  been  paid  before 
must  be  paid  to  the  person  who  then  is 
owner,  who  is  in  possession.  The  owner 
then  in  possession  happens  to  be  mort- 
gagee, and  it  is  in  consequence  of  his  filling 
that  position,  and  not  by  virtue  of  any 
contract  or  antecedent  right,  that  he  be- 
comes the  person  entitled  to  receive  the 


Other  authorities  to  the  same  effect 
might  be  cited,  but  the  above  suffices  here. 

This  proposition  of  law  was  not  really 
contested  by  Mr.  Carver  for  the  defen- 
dants in  the  issue,  even  if  it  could  have 
been ;  but  he  insisted  that,  inasmuch  as  the 
plaintiffs  were  only  mortgagees  of  sizty- 

(1)  46  Law  J.  Rep.  C.P.  801,  at  p.  807  j  Law 
Bep.  2  App.  Cas.  636,  at  p.  646 
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two  sizty-foorihsy  they  were  not "  masterB 
or  owners  of  the  ship"  when  they  took 
poBBefision  within  the  meaning  of  Lord 
Gums  in  Keiili  v.  Burrows  (1),  but  were 
merely  partners  with  the  captain  who  held 
the  <me  sixty-fourth  and  the  other  co- 
ovaor  who  held  the  other  one  sixty-fourth 
share— in  fact,  that  they  were  not  to  be 
tnated  as  mortgagees  in  possession  of  the 
ship,  entitled  to  the  rights  appertaining  to 
8Qch  mortgagees,  but  simply  as  part  owners 
with  fehe  <^er  two. 

To  this  I  cannot  assent.  Holding  as 
they  did  the  majority  of  shares,  in  my 
judgnent  the  plaintiffs  were  entitled  to 
take  into  their  hands  the  management  of 
the  ship  as  and  when  they  did,  and  to 
forbid  the  captain  to  act  further  as  ship's 
husband  and  receive  the  freight  thereunder. 

By  the  law  of  England,  as  I  understand 
it,  apart  from  special  agreement,  the 
majority  in  value  of  part  owners  in  a  ship 
ue,  by  reason  of  being  the  majority  in 
value,  entitled  to  employ  and  manage  the 
ship  as  they  may  decide ;  and  it  is  not 
competent  for  the  minority  to  interfere, 
theonly  remedy  open  to  the  minority  being, 
if  they  dissent  to  what  is  being  done,  if 
they  can  make  a  sufficient  case,  to  obtain 
a  hail  bond  from  the  majority  to  secure 
their  minority's  interest,  or  else  to  sell  their 
iharee. 

In  my  judgment  the  plaintiffs,  being 
mortgagees  of  sixty-two  six  ty-fourths  of  the 
^p)  by  taking  possession  and  giving  the 
notices  as  and  when  they  did,  l^came  en- 
titled to  demand  the  whole  of  the  freight 
then  dne  from  the  receivers  of  cargo,  and  to 
forbid  any  other  person  from  receiving  the 
«nie.  Who  else,  I  will  ask,  was  entitled 
to  demand  the  freight  from  the  receivers  ? 
Not  Charles  Whiting,  for  in  my  judgment 
htt  mandate  to  do  so  had  been  lawfully 
determined,  so  that  he  had  no  lien  wha,ir 
ever  upon  it>-^mt7A  v.  Plumn^r  (2)  and 
^jkmon  V.  Cotesworth  (3).  Certainly  not 
Mesars.  Campbell,  for  they  had  nothing 
^hatever  to  do  with  the  freight.  It  seems 
w  me  that  the  plaintiffs  were  entitled  to  de- 
Jjwd  the  whole  freight  from  the  receivers 
of  cargo  and  no  one  else.  It  is  true  that 
jpon  receiving  the  freight  due— namely, 
the  15W.  8».  9(£.— the  plaintiffs  would,  in 

(2)lB.&AlcL675. 

(3)  6  Dowl.  tc  By.  622 ;  3  B.  &  C.  647. 
VOU67.— Q.B. 
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taking  the  accounts  between  themselves 
and  tiie  other  two  part^wners,  have  to 
bring  into  account  not  only  two  sixty- 
fourthfl  of  the  1 58^.  8«.  9(1.,  but  the  whole 
of  the  158^.  Sa.  9d.,  and  against  this  would 
be  set  all  disbursements  incurred  by  the 
ship. 

This  Mr.  Kennedy  admits;  but  he  con- 
tends  that  this  is  not  a  case  arising  brtweoa 
part  owners  at  all,  but  between  a  mort. 
gagee  in  possession  entitled  to  demand  the 
freight,  and  a  party  who  merely  haa  a  per- 
sonsJ  judgment  against  one  who  was  ship's 
husband  and  who  is  making  the  present 
claim  in  that  behalf.  This  contention  ap- 
pears to  me  to  be  correct. 

I  am  of  opinion  that  the  plaintifli  have 
shewn  title  in  themselves  prima  facie  to 
demand  and  receive  from  the  receivers  of 
cargo  the  amount  claimed,  and  that  the 
case  of  Bichardsy,  Jenkins  (i)  consequently 
does  not  apply.  The  cases  dted  by  Mr. 
Kennedy  for  the  plaintiff  of  Cato  v.  Irving 
(5)  and  Brown  v.  Tanner  (6),  the  dictum 
of  Loixl  Justice  Bramwell  in  Keith  v. 
Burrows  (7),  and  Tanner  v.  Phillips  (8), 
shew  the  position  of  an  assignee  of  freight 
as  regards  a  prior  mortgagee  of  sMp. 
These  cases  decide  that  freight  cannot 
even  be  assigned  as  against  a  prior  mort- 
gagee of  ship ;  and  if  this  be  so,  it  follows 
a  fortiori  that  persons  in  Messrs.  Camp- 
belFs  position,  who  are  not  even  assignees, 
but  have  a  mere  personal  claim  against 
the  captain  and  ship's  husband,  cannot 
claim  a  right  to  freight  as  against  the 
mortgagee  of  ship.  The  cases  cited  by 
Mr.  Carver  of  Alexander  v.  Simme  (9) 
and  Green  v.  Briggs  (10)  do  not,  in  my 
judgment,  apply. 

It  is  admitted  that  if  the  plaintiffs  were 
seeking  to  take  an  account  between  them- 
selves and  then*  pai't  owners,  all  the  dis- 
bursements of  the  shij)  would  hiive  to  be 

(4)  66  Law  J.  Kep.  Q.B.  293;  Law  Rep. 
18  Q.B.  D.  451. 

(6)  5  De  Gex  &  S.  210;  21  Law  J.  Kep, 
Chanc.  676. 

(6)  37  Law  J.  Kep.  Chanc.  923 ;  Law  Kep. 
3  Chanc.  597. 

(7)  46  Law  J.  Kep.  C.P.  462  ;  Law  Rep. 
2  C.P.  D.  172. 

(8)  42  Law  J.  Kep.  Chanc.  126. 

(9)  5  De  Gex,  M.  &  G.  67;  23  Law  J.  Rep. 
Chanc.  721. 

(10)  6  Ha.  396;  17  Law  J.  Rep.  Ohano.  328. 
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taken  into  aooount,  and  that  is  what  these 
cases  shew;  but  that  is  not  the  point  I 
have  to  decide.  It  is  true  in  the  present 
case  if  this  were  done  the  disbursements 
would  far  exceed  the  freight  now  due ;  but 
the  point  taken  is,  that  no  such  account 
between  part  owners  is  now  being  taken, 
but  that  this  is  simply  the  case  of  a 
stranger  who  has  not  even  a  lien  or  charge 
upon  the  fund,  but  only  a  remedy  against 
the  captain  personally,  seeking  to  deprive 
a  mortgagee  in  possession  of  his  otherwise 
known  rights. 

In  my  judgment  this  issue  must  be 
decided  in  favour  of  the  claimants,  Messrs. 
Jupp  and  Kirby,  and  I  do  so  decide  in 
their  favour,  and  with  costs. 


Solicitors — ^Wynne,  Holme  &  Wynne,  agents  for 
H.  Forshaw  &  Hawkins,  Liverpool,  for  plain- 
tiffis ;  T.  Beasley,  Liverpool,  for  defendants. 


1887.    1  VINEY    V.    THB     NOBWICH     UNION 
Dea  1.  J  FIRE   INSUBANGE  SOCIETY. 

Arbitration — Reference — Fire  Insurance 
— Construction  of  Covenants — Condition 
Precedent — Collateral  and  distinct  Cove- 
nants. 

In  an  action  brought  against  the  defenr 
darUs  for  a  loss  under  a  policy  of  wisurance 
agavnstjiref  the  defendants  denied  the  right 
of  the  plaxnliff  to  mairUain  the  action,  on 
ihe  ground  that  he  had  not  complied  with 
one  of  the  terms  and  conditions  indorsed 
upon  the  policy f  which  provided  that  in 
case  of  any  difference  arising  in  the  adjust- 
ment  of  a  loss,  the  amount  to  be  patd  by 
the  defendants  should,  whether  the  right  to 
recover  on  the  policy  be  disputed  or  not,  be 
submitted  to  arbitration,  and  that  the  party 
insured  should  not  be  entitled  to  commejice 
or  maintain  an  action  upon  his  policy 
unless  the  amount  of  the  loss  should  have 
been  referred  and  determined  as  therein 
provided,  and  then  only  for  the  amount  so 
awarded : — Held,  tha^  a  refereruse  to  arbi- 
tration was  a  condition  precedent  to  the 
right  to  maintain  ihe  action,  and  that  the 


action  must  be  dismissed,  in  accordance 
with  the  provisions  coTitained  in  Order 
XXV,  rule  3. 

This  was  an  action  against  the  d^en- 
dants  for  a  loss  under  a  policy  of  fire  in- 
surance upon  certain  furniture  and  stock- 
in-trade.  The  defendants  denied  the  right 
of  the  plaintiffs  to  maintain  the  action,  on 
the  ground  that  he  had  not  complied  with 
one  of  the  terms  and  conditions  indorsed 
upon  the  policy,  which  provided  that  ^*  in 
case  of  any  difference  arising  in  the  adjust- 
ment of  a  loss,  the  amount  to  be  paid  by 
the  defendants  shall,  whether  the  right  to 
recover  on  the  policy  shall  be  disputed  or 
not,  be  submitted  to  arbitration,  and  the 
party  insured  shall  not  be  entitled  to  com- 
mence or  maintain  any  action  upon  his 
policy  unless  the  amount  of  the  loss  shall 
have  been  referred,  and  then  only  for  the 
amount  so  awarded." 

The  question  of  law  thus  raised  was, 
under  Order  XXV.  rule  2,  ordered  to  be 
disposed  of  before  the  trial  of  the  action. 

R.  V.  Williams  {HanseU  with  him),  for 
the  plaintiff.-^The  decision  in  Collins  v. 
Locke  (1)  shews  that  reference  to  arbitra^- 
tion  is  not  a  condition  precedent  to  an 
action  being  brought,  but  that  the  clause 
operated  only  as  a  collateral  and  indepen- 
dent covenant.  It  may  be  that  the  damages 
will  only  be  nominal,  but  it  will  be  suffi- 
cient if  the  plaintiff  can  establish  that  a 
right  of  action  exists. 

They  cited  also  Boper  v.  Lendon  (2), 
UUiot  v.  I7he  Royal  Exchange  Assurance 
Company  (3),  and  Dawson  v.  Fitzgerald 

Firday,  Q.C.,  and  W.  Graham,  for  the 
defendants,  were  not  called  upon  to  argue. 

Wills,  J. — The  real  question  here  is  as 
to  the  meaning  of  this  covenant,  for  if  the 
parties  have  covenanted  that  no  liability 
shall  arise  until  after  arbitration  proceed- 
ings have  taken  place,  this  action  cannot 
be  maintained.     Now  one  of  the  terms  of 

(1)  48  Law  J.  Rep.  P.O.  68 ;  Law  Rep. 
4  App.  Gas.  674. 

(2)  1  E.  &  E.  825  J  28  Law  J.  Rep.  Q.B.  260. 

(3)  36  Law  J.  Rep.  Exch.  129;  Law  Rep. 
2  Exch.  237. 

(4)  45  Law  J.  Rep.  Q.B.  893;  Law  Rep. 
1  Ex.  D.  267. 
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this  oovenant  is  that  the  party  insured 
shall  not  be  entitled  to  commence  or  main- 
tun  an  action  at  law  or  suit  in  equity  upon 
the  policy  until  the  amount  of  the  loss 
ahati  have  been  referred  and  determined 
as  therein  provided,  and  then  only  for  the 
unoant  so  awarded.  In  my  judgment  no 
liainlity  arises  here  until  this  process  has 
been  gone  through.  This  appears  to  me 
to  be  tbe  reaaonable  construction  of  the 
oontnet.  In  the  cases  cited  the  language 
lued  is  altogether  different;  the  only  one 
which  at  all  resembles  this  is  CoUins  v. 
Locke  (1),  but  when  examined  it  clearly 
baa  no  bearing  on  the  question  raised  be- 
fore ns,  for  in  that  case  there  was  am- 
biguity as  to  what  the  arbitration  clause 
¥BB  intended  to  apply  to,  and  their  Lord- 
ships held  that  it  was  only  intended  to 
apply  to  matters  actually  submitted  to 
arbitration.  Here  there  is  no  ambiguity, 
and  the  words  "  not  entitled  "  mean  that 
no  liability  shall  arise. 

Grantham,  J. — I  am  of  the  same  opi- 
nion. The  authorities  appear  to  me  to  be 
oondiudve  against  the  plaintifTs  contention. 
CoQins  V.  Loeke  (1)  is  really  an  authority 
for  the  defendants.  In  Roper  v.  Lendon 
(2)  the  condition  was  very  different,  while 
the  case  of  Elliot  v.  The  Royal  Exchamge 
C(mpany  (3)  seems  to  me  to  be  in  point, 
and  the  majority  of  the  Court  there  de- 
cided against  Mr.  Williams's  contention, 
and  held  that  the  oovenant  was  only  to 
pay  the  adjusted  loss,  and  that  the  plain- 
tiff had  consequently  no  cause  of  action. 
The  decision  in  that  case  in  no  way  con- 
flictB  with  that  in  Davoson  v.  Fitzgerald  (4), 
where  the  oovenant  to  refer  the  amount 
of  compensation  was  clearly  a  collateral 
and  distinct  one,  for  reasons  pointed  out 
by  the  Master  of  the  Bolls.  This  action 
most  be  dismissed,  in  accordance  with  the 
provisionB  contained  in  Order  XXV.  rule  3. 

Action  dismissedm 

8oHcitore  — Clapham  &  Fitch,  for  plaintiff; 
HoUams,  Son  &  Coward,  agents  for  £.  A. 
Reld,  Norwich,  for  defendants. 
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[IN  THE  HOUSE  OF  LORDS.] 
1887.        ^ 
March  24,  25,  I  the     attornet-genebal 

28,  29.  >    V,     THE      MARQUESS      OF 

July  26,  28.    1    ailesburt  and  others. 
August  8.     J 

Jievenue — Probate  Duty — Conversion — 
Order  in  Lunacy — Money  invested  in  Land 
— Conveyance  in  Trust  for  LunaHcy  his 
Executors  and  Administrators — Dedara- 
tion  that  the  Land  was  to  be  considered  as 
Personalty, 

By  orders  in  Lunacy  the  <»ocumulaHon8 
of  the  personal  estate  o/  a  lunatic  were 
directed  to  be  invested  in  the  purchase  of 
lands.  The  lands  were  purchased  and  con* 
veyed  to  the  committees.  By  the  convey- 
ances, which  were  settled  by  ihe  Masters  in 
Lunacy  and  foUowed  strictly  the  terms  of 
the  orders,  the  lands  were  granted  to  the 
use  of  the  committees,  their  heirs  and 
assigns,  in  trust  for  the  lunatic,  his  execu- 
tors, administrators,  and  assigns;  certain 
powers  of  leasing  and  sale  were  given,  the 
proceeds  of  any  sale  being  directed  to  be  re- 
invested in  land;  and  it  was  declared  that 
the  lands  were,  to  all  intents  and  purposes, 
to  be  considered  as  part  of  the  lunatic^ s 
personal  estate  .—Held,  that  the  lands  so 
purchased  retained  in  equity  the  character 
of  personalty,  and  on  the  death  of  the 
hmaiic  were  liable  to  probate  duty. 

Judgment  of  the  Court  of  Appeal  reversed, 
and  that  of  the  Queen's  Bench  Division 
restored. 

Matson  v.  Swift  (8  Beav.  368  ;  13  Law 
J.  Rep.  Chanc.  354)  disapproved. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  56  Law  J. 
Rep.  Q.B.  257  ;  Law  Rep.  16  Q.B.  D.  408) 
which  reversed  a  decision  of  the  Queen's 
Bench  Division  (reported  54  Law  J.  Rep. 
Q.B.  324 ;  Law  Rep.  14  Q.B.  D.  895). 

Information  to  recover  the  duty  payable 
under  the  Customs  and  Inland  Revenue 
Act,  1881,  in  respect  of  certain  invest- 
ments representing  portions  of  the  personal 
estate  and  effects  of  Sir  Heniy  Meux, 
Baronet,  deceased,  of  whose  will  the 
defendants  are  the  executors. 

By  an  inquisition  dated  the  17th  of 
June,  1858,  under  an  order  of  the  Lords 
Justices  of  Appeal  sitting  in  Lunacy,  Sir 
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Heniy  Meox  was  found  to  be  of  unsound 
mind,  and  oommittees  of  his  estate  were 
appointed.  Sir  Henry  lUexai  continued 
of  unsound  mind  until  his  death,  and  his 
estate  Was  managed  and  administered  by 
the  committees  acting  under  the  orders 
of  the  Lords  Justices  sitting  in  Lunacy. 
Large  sums  of  money,  part  of  the  personal 
estate  of  Sir  Henry  Meux,  accumulated  in 
Court  to  the  credit  of  the  lunatic's  estate, 
and  these  sums,  with  the  s^^ction  of  the 
Lords  Justices,  were  expended  from  time 
to  time  by  the  committees  of  the  lunatic 
in  the  purchase  of  lands  situate  some  in 
Hertfordshire  and  some  in  Wiltshire. 

All  the  purchases  were  directed  to  be 
carried  out  by  orders  in  Lunacy  specially 
api^ied  for  on  each  occasion.  In  the  first 
and  third  purchases  of  lands  by  the  com- 
mittees the  conveyances  were  directed  by 
the  orders  approving  the  purchases  to  be 
made,  and  were  in  fact  made,  to  the  use 
of  the  committees,  their  heirs  and  assigns, 
upon  trust  to  raise  the  amount  of  the  pur- 
cnaas-inoney,  and,  subject  thereto,  upon 
trust  fbr  Sir  Henry  Meux,  his  heirs  and 
Bssiglis.  In  all  the  purcha^res  (excepting 
the  first  and  third)  the  conveyances  were 
to  the  use  of  the  committees,  their  heirs 
and  assigns,  in  trust  for  Sir  Henry  Meux, 
his  execntOTs,  administrators,  and  assigns, 
and  there  were  declarations  in  each  case 
that  the  premises  granted  were  to  all  in- 
tents and  purposes  to  be  considered  as  part 
of  the  personal  estate  of  Sir  Heniy  Meux. 

The  conveyances  we)re  drawn  in  con- 
formity with  the  terms  of  the  several 
orders  of  the  Court  sanctioning  the  re- 
spective investments,  the  intention  (as  the 
informant  submitted)  and  the  legal  effect 
being  that  the  nature  and  character  of  the 
^raj^sttj  as  part  of  the  personal  estate  of 
Sir  Henry  Meux  should  not  be  in  any  way 
altered  by  the  faist  of  the  investments  being 
made,  and  that  it  should  remain  personal 
estate  of  the  lunatic  at  his  death. 

Ttb  foUowitig  statement  shews  the  form 
of  th^  conveyance  made  of  the  Wootton 
Bassett  ««ltate,  and  ftU  the  other  convey- 
ances (with  the  exception  of  the  two  above 
mentioned)  were  to  the  like  purpose  and 
effect.  By  an  indenture  dated  the  $Oth  of 
June,  1896,  reeiting  an  agreement  in 
writing,  bearing  date  the  I9ik  of  June, 
1866,  foi*  the   purchase,  subyect  to  the 


approval  of  the  Lord  Chancellor,  for  tiie 
price  of  225,000/.,  exclusive  of  timber,  of 
the  manors,  advowson,  messuages,  fieirms, 
tenements,  and  hereditaments  thereinafter 
described ;  and  reciting  an  order  dated  the 
24th  of  November,  1865,  and  a  certificate 
of  one  of  the  Masters  in  Lunacy  dated  the 
3rd  of  February,  1866,  both  made  in  the 
matter  of  the  lunacy  of  Sir  Henry  Meux, 
under  which  committees  of  the  estate  were 
appointed;  and  reciting  an  order  of  the 
23rd  of  February,  1866,  by  which  it  was 
ordered  that  the  Masters  in  Lunacy  should 
settle  and  approve  of  a  proper  conveyance 
of  the  estate  comprised  in  the  agreement 
of  the  19th  of  June,  1865,  in  trust  for  Sir 
Henry  Meux,  his  executors,  administrators, 
and  assigns,  with  a  declaration  that  the 
estate  was  to  be  considered  as  part  of  the 
personal  estate  of  Sir  Heniy  Meox,  and 
with  powers  of  sale,  exchange,  and  leasing, 
with  the  provision  that  during  the  con- 
tinuance of  the  unsoundness  of  mind  of  Sir 
Henry  Meux,  and  until  the  proceedings  in 
the  matter  of  his  lunacy  should  be  super- 
seded, such  powers  were  not  to  be  exercised 
without  the  approval  of  the  Lord  Chan- 
cellor or  the  Lonls  Justices  of  Her  Majeirty's 
Court  of  Appeal  entrusted  by  virtue  of 
the  Queen's  sign  manual  with  the  care  and 
commitment  of  the  custody  of  idioias  and 
lunatics  and  their  estates;  and  reciting 
that  the  Masters  in  Lunacy  had  settled 
and  approved  of  those  presents  as  a  proper 
conveyance  to  be  executed  in  pursuance 
of  the  last  recited  order ;  and  redting  an 
order  dated  the  25th  of  May,  1866,  whereby 
it  was  ordered,  Mnongst  other  thinjgs,  that 
the  agreememt  dated  the  19th  of  Jubb, 
1865,  should  be  carried  into  effect  on 
behalf  of  Sir  Henry  Meux  :  It  was 
witnessed  that  in  pursuance  and  pai^ 
formance  of  the  agreement  of  the  19th  of 
June,  1865,  and  in  consideration  of  the 
sums  of  225,000^,  and  7,357Z.  9^.  lOd- 
sterling  (being  the  price  of  the  timber  paid 
to  the  vendor,  the  Earl  of  Clarendon),  at 
or  immediately  before  the  execution  of 
thoee  presents  by  the  Accountant-Oeneial 
of  the  Court  of  Chancery,  out  of  a  f^nd 
standing  to  the  credit  of  the  matter  of  Sir 
Henry  Meux,  Bart.,  a  person  of  unsound 
mind,  and  which  fund  formed  part  of  the 
personal  estate  of  Sir  Henry  Meux,  the 
Earl  of  Clarendon  conveyed  the  manor, 
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knds,  and  hereditaments  theranafber  par- 
tjcdarlj  mentioned^  situate  in  the  parishes 
of  Wootton  Bassett  and  Lydiard  Tregooze, 
in  the  ooxinty  of  Wilts,  with  the  appur- 
tenances,  unto  and  to  the  use  of  the  then 
committees,  their  heirs  and  assigns,  for 
ever,  in  trust  for  Sir  Henry  Meux,  his 
executors,  admimstrators,  and  assigns; 
and  certain  powers  of  leasing  and  sale  were 
given  to  the  trustees  over  the  heredita- 
ments, and  the  proceeds  of  any  sales 
were  directed  to  he  reinvested  in  land. 
And  it  was  thereby  declared  that  the 
maaoTS,  adTOwsons,  hereditaments,  and 
premiaes  therdinbefore  expressed  to  be 
thereby  granted  were,  to  all  intents  and 
poiposes,  to  be  considered  as  pckrt  of  the 
peraonal  estate  of  Sir  Henry  Meux. 

Sir  Henry  Meux,  being  still  of  unsound 
mind,  died  on  the  1st  of  January,  1883. 
Bj  his  will  dated  the  8th  of  August,  1856, 
and  a  oodidl  dated  the  3rd  of  July,  1857, 
Sir  Henry  Meox  had  made  certain  dis- 
positions oif  his  real  estate  and  also  of  his 
personal  estate,  and  the  will  and  codicil  were 
duly  proved  by  the  defendants,  the  Mar- 
qoesB  of  Ailesbury,  Richard  Hunter,  and 
Charles  Baring,  the  executors,  on  the  20th 
of  February,  1 883.   Bj  his  will  Sir  Henry 
Meox  declared,  amongst  other  things,  that 
all  accumulations  which  might  accrue  from 
lu8  personal  estate  were  to  be  invested  in 
consols  and  other  stocks,  and  were  to  be 
considered  part  of  his  residuary  personal 
estate  i  and  his  eldest  son  was  made  legatee 
of  the  personalty  and  devisee  of  the  realty. 
Pursuant  to  the  Customs  and  Inland 
Bevenue  Act,  1881,  the  defendants  made 
sa  affidavit  on  applying  for  probate  as  to 
the  amount  of  the  personal  estate  of  Sir 
Henry  Meux,  but  in  such  affidavit  they 
did  not  include  the  value  of  the  herein- 
before mentioned  investments,  exc^t  the 
^t  and  third  conveyances,  which  they 
did  indude.     The  defendants  contended 
^,  notwithstanding    anything   in    the 
wders  of  the  Court  or  in  the  conveyances 
cf  the  properties,  these  investments,  so  far 
tt  fisod  purposes  were  concerned,  were  not 
P^  of  the  personal  estate  and  effects  of 
the  deceased,  and  tliat  the  value  thereof 
ought  not  to  be  incAuded  in  the  affidavit 
^  probate,  and  ihey  declined  to  pay  the 
toy  thereon  unless  compelted  by  the  de- 
cision of  a  comp^Unt  legal  antiiority. 


The  Queen's  Bench  Division  (Mathew, 
J.,  and  Smith,  J.)  gave  judgment  for  the 
Crown. 

The  defendants  appealed. 

An  order  was  made  after  the  appeal 
had  been  entered  for  hearing  that  Sir 
Henry  Bruce  Meux,  as  being  a  person  in- 
terested in  the  cause,  although  not  a 
party  to  it,  and  who  claimed  to  be  in- 
terested as  heir-at-law  of  Sir  Henry  Meux, 
Bart.,  deceased,  should  be  at  liberty  to 
appeal  a^nst  the  judgment  of  the  Queen's 
Bench  Division. 

The  Court  of  Appeal  (Lord  Esher,  M.R., 
Cotton,  L.J.,  and  Bowen,  L.J.)  reversed 
the  decision  of  the  Court  below. 

The  appeal  was  fii«t  argued  before  the 
Lord  Chancellor  (Lord  Halsbury),  Lord 
Watson,  Lord  Fit^rald,  and  Lord  Mao- 
naghten. 

The  SoUcUor-General  (Sir  E.  Clarke, 
Q.C)  and  F.  Vaughan  Hawkim  (The 
Attorney-General  {Sir  R.  E.  Webster,  Q,C,) 
with  them),  for  the  Crown. — Probate  duty 
attaches  on  all  pwaonal  estate  recoverable 
at  law  or  in  equity—7%€  Attomey-Oeneral 
V.  Brunning  (1)  and  The  Attomey-Gemral 
V.  Hubbuck  (2).  If  Sk  Henry  Meox 
had  an  equitable  right  to  have  the  land 
reconverted  into  money  for  his  benefit,  the 
duty  would  be  payable.  It  is  settled  law 
that  if  a  trust  ifx  sale  be  created  tn 
prceaentiy  although  there  are  restrictions 
preventing  its  exercise  till  after  the  death 
of  the  settlor,  it  is  sufficient  to  effisct  a 
conversion — Clarke  v.  FrankUn  (3).  The 
form  of  order  and  form  of  conveyance 
used  have  been  adopted  for  many  years 
by  the  Court.  The  oldest  form  of  order  is 
to  be  found  in  Elmer  on  Lunacy  (4th  ed.) 
p.  162;  the  form  in  use  when  these  in- 
vestments began  is  that  given  in  2  Seton 
on  Decrees  (3rd  ed.),  p.  692,  as  applicable  to 
the  case  of  an  inftmt,  taken  from  the  re- 
cord  in  Bridges  v.  Bridges  in  1752.  This 
is  the  form  apparently  referred  to  in  the 
older  cases — Fierson  v.  Shore  (4),  Sergeson 

(1)  8  H.  L.  Cas.  248;  30  Law  J.  Rep.  Bxch. 
379 

(2)  63  Law  J.  Bep.  Q.B.  146;  Law  Bep. 
13  Q.B.  D.  276. 

(3)  4  Kay  ic  J.  257  ;  27  Law  J.  Rep.  Ghanc. 
667. 

(4)  1  Atk.  480. 
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V.  SedUy  (5),  Inwood  v.  Twyne  (6), 
il«A6urfon  ▼.  iL«A^r^^  (7),  and  Webh  v. 
Zof^  Shaftesbury  (8).  As  to  the  form  of 
oonveyanoe,  which  is  similar  to  that  used 
for  ixifantSy  see  1  Fonbl.  Equityy  89, 
i>awi«WCAarMJ.Prac<.(6thed.),1131  (where 
an  alternative  form  is  suggested,  taken 
from  Pym  ▼.  Pyrn)y  Macpherson  on  In- 
fants, 280,  and  Chambers  on  Infancy^  569. 
No  special  words  are  necessary  in  the 
case  of  trusts  to  effect  the  intention — 2%e 
Earl  of  Northvmherkmd  v.  The  Earl  of 
Egremont  (9)  and  Rigden  v.  Fierce  (10). 
The  intention  dearly  appears  here  and 
ought  to  be  carried  out. 

The  decision  of  the  Court  of  Appeal  is 
based  on  four  propositions : — 

1.  That  land  cannot  be  converted  by  a 
mere  declaration. 

2.  That  the  case  of  an  infant  differs 
from  that  of  a  lunatic. 

3.  That  the  powers  of  dealing  with  the 
land  by  sale  and  leasing  are  inconsistent 
with  an  intention  to  convert. 

4.  That  there  is  a  reasonable  alternative 
construction  of  the  conveyances. 

In  answer  to  the  first  of  these  proposi- 
tions it  is  admitted  that  a  mere  declara- 
tion cannot  alter  the  nature  of  property. 

It  is  quite  true  that  to  effect  a  con- 
version there  must  be  a  trustee  bound  to 
convert,  and  a  cestui  que  trust  to  have  the 
benefit  of  the  conversion.  When  those 
conditions  are  present,  as  here  they  are, 
it  does  not  matter  what  words  are  em- 
ployed to  create  the  trust ;  a  declaration 
may,  quite  as  well  as  an  express  trust  for 
sale,  confer  upon  the  cestui  que  trust  the 
right  to  have  the  property  sold  and  con- 
verted into  money.  If  this  be  not  so,  the 
forms  repeatedly  sanctioned  by  Courts  of 
equity  are  erroneous  on  their  face.  They 
were  adopted  for  the  purpose  of  avoiding 
interference  with  the  rights  of  those  in- 
terested in  the  lunatic's  property  after  his 
death.  Formerly  the  Court  would  not 
invest  the  personalty  of  lunatics  in  land 
—  Oxend^nY,  Lord  Compton  (11).     But 

(6)  2  Atk.  412,  413. 

(6)  2  Eden,  147. 

(7)  6  Ves.  jun.  5. 
C8)  6  Madd.  100. 

(9)  1  Eden,  435,  446,  460. 

(10)  6  Madd.  353. 

(11)  2  Ves.  jun.  69,  73,  261. 


the  rule  was  afterwards  laid  down ,  vain  re 
Badeock  (12),  that  money  so  laid  oat  would 
retain  the  character  of  personalty.  As  to 
the  effect  of  a  declaration  see  the  note  by 
the  editor  to  Jarman  on  WiUs  (4th  ed.),  p. 
586,  referring  to  Tail  v.  Laihbury  (13) 
and  Johnson  v.  JLmold  (14)  ;  Lswin  on 
Trusts  (8th  ed.),  947,  948.  The  decision 
in  The  Attorney-General  v.  Mangles  (16) 
went  on  the  existence  of  trusts  inconsifl- 
tent  with  the  intention  to  convert. 

Secondly,  the  difference  between  the 
case  of  inffiuits  and  that  oi  lunatics  is  a 
difference  not  of  principle,  but  of  practice. 
The  refusal  to  alter  the  character  of  pro- 
perty is  not  so  invariable  in  lunacy  as 
where  infants  are  concerned.  When  Ex 
parte  Phillips  (16),  which  is  much  relied 
upon  by  the  other  side,  was  decided,  the 
Court  did  not  invest  a  lunatic's  money  in 
the  purchase  of  land.  In  Ware  v.  PolhiU 
(17)  the  matter  is  put  on  the  ground  of 
practice.  As  no  purchases  of  land  on 
behalf  of  lunatics  were  made,  the  form 
which  was  then  used  for  infants  was  not 
used  for  lunatics.  But  it  was  adopted 
as  soon  as  the  practice  arose  to  invest 
lunatics'  personalty  in  land. 

Thirdly,  the  powers  of  dealing  with  the 
land  by  sale,  exchange,  and  leasing,  are  not 
inconsistent  with  an  intention  to  convert 
They  are  necessary  for  the  management  of 
the  property  in  its  actual  state,  and  no 
more  interfere  with  its  ultimate  disposi- 
tion than  the  analogous  power  of  changing 
the  interim  investments  of  money  directed 
to  be  laid  out  in  land. 

Fourthly,  there  is  no  reasonable  alter- 
native construction.  The  whole  frame  of 
the  orders  and  conveyances  is  consistent 
with  the  intention  that  the  property 
should  retain  the  character  of  personalty, 
and  is  inconsistent  with  any  other  inten- 
tion. It  is  not  possible  that  it  should  de- 
scend as  personalty,  and  yet  remain  realty 
for  fiscal  purposes. 

Cookson,  Q,C.  (B.  Vattghan  Williams 
with  him),  for  Sir  Henry  Bruce  Meux, 
and     Sir    H.    Baney,    Q,C.    (Arthur  F. 

(12)  4  Myl.  &  Cr.  440. 

(13)  Law  Rep.  1  Eq.  174, 

(14)  1  Yes.  169. 

(16)  6  Mee.  &  W.  120. 

(16)  19  Ves.  118,  122. 

(17)  li;Ve8.  257,  278. 
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Leaeh  with  him),  for  the  executors. — The 
Court  has  power  in  the  case  of  a  lunatic, 
it  has  not  power  in  the  case  of  an  in- 
bsA,  to  alter  the  character  of  property 
-Ex  parte  Phillips  (16).  The  rights 
of  the  lunatic's  heir-at-law  and  next-of- 
kin  depend  on  the  actual  condition  of  the 
property  at  his  death — Wright  v.  Bose  (18). 
A  trost  for  sale  does  not  operate  a  con- 
version unless  there  be  some  one  who  can 
cftll  for  its  exercise.  Where  land  was 
80ttled  on  trust  to  sell  and  pay  debts,  and 
was  not  sold  duiing  the  settlor's  life,  it 
was  held  by  Lord  Langdale  that  probate 
doty  did  not  attach — McUson  v.  Stoi/t  (19); 
and  that  case  was  ^recognised  as  law  in 
The  Attorney-General  v.  Brunnimg  (1)  and 
forhes  v.  Stevm  (20). 

The  conveyances  only  can  be  looked  at, 
not  the  orders.  They  create  not  an  exe- 
catory  but  an  executed  trust.  Conse- 
qnently  they  must  be  interpreted  by  giving 
to  ordinaiy  words  of  limitation  the  same 
meaning  as  in  a  conveyance  of  a  legal 
estate— TTr^A^  v.  Pearson  (21).  The 
words  "executors  and  administrators/' 
not  heing  apt  terms,  may  be  disregarded. 
If  80,  Sir  Henry  Meux  took  only  a  life 
estate  under  the  deed,  but  there  would 
have  been  a  resulting  trust  for  him  in  fee. 
Or  it  may  be  held  tlmt  the  words  of  limi- 
tation were  sufficient  in  equity  to  pass  the 
fee.  For  even  at  law,  though  a  feoffment 
or  grant  to  one  and  his  executors  and  ad- 
ministrators gives  only  a  life  estate,  yet  a 
Inrgain  fuid  ^e  in  the  same  terms  would 
give  the  fee,  because  of  the  valuable  con- 
sideration—iS7*e^y'*  Case  (22).  If  it  be 
said  that  the  intention  as  indicated  by  the 
orders  is  defeated  by  this  construction,  it 
may  be  answered,  that  would  merely  be 
ground  for  applying  to  the  Court  for  recti- 
fication ;  but  the  Crown  has  no  equity  en- 
titling it  to  make  such  an  application.  But 
the  intention  was  not  to  effect  a  conver- 
sion. The  character  of  the  property  was  to 
be  changed,  but  it  was  still  to  follow  the 
destination  of  personalty  under  Sir  Henry 
Meux's  will.     This  is  the  utmost  effect 

(18)  2  Sim.  &  S.  323. 

(19)  8  Beav.  368  ;  13  Law  J.  Rep.  Chanc.364. 

(20)  39  Law  J.  Rep.  Chanc.  485 ;  Law  Rep. 
lOEq.178. 

(21)  1  Eden,  119. 

(22)  1  Rep.  93ft,  100ft. 


which  can  be  given  to  the  declaration — 
GhatfieldT,  Berchtholdt  (23),  The  Attorney- 
General  v.  Mam>gles  (15),  and  Curteis  v. 
Wonriald  (24).  Conversion  is  only  an  ap- 
plication of  the  equitable  doctrine,  that 
what  ought  to  be  done  is  considered  as 
done.  There  can  be  no  conversion  unless 
there  is  an  obligation  enforceable  by  some 
one  to  sell.  There  is  none  here,  for  no 
equity  exists  between  the  executor  and 
heir — Oxenden  v.  Lord  Compton  (11) — 
or  between  specific  legatee  and  heir — In 
re  Freer  (26).  The  powers  of  leasing,  sale, 
and  exchange  shew  an  intention  that  the 
property  was  to  be  enjoyed  as  land.  The 
passage  cited  from  the  editor  of  Jarman 
on  Wills  is  not  borne  out  by  the  cases 
cited. 

They  also  referred  to  Atisten  v.  Taylor 
(26),  Lord  Leitrim  v.  Enery  (27),  Ex 
parte  Simon  Degge  (28),  and  the  Lunacy 
Regulation  Act,  1863  (16  <k  17  Vict, 
c.  70),  s.  116. 

F,  Vaughan  Hawkins  in  reply. — Matson 
V.  Svnft  (19)  is  not  law.  Though  the  case 
has  not  been  expressly  overruled,  the  ratio 
decidendi  is  disposed  of  by  The  Attorney- 
General  V.  Hubhuck  (2)  and  Forbes  v. 
Steven  (20).  Biggs  v.  Andreu)s  (29)  shews 
that  there  cannot  be  a  conversion  for  all 
purposes  except  fiscal  purposes.  The  trust 
for  sale  is  not  during  the  life  of  the  settlor, 
who  is  alone  interested,  a  mere  option; 
it  effects  a  conversion.  The  expression 
"  considered  as  part  of  personal  estate  "  is 
exactly  that  used  by  Courts  to  desciibe 
conversion — Fletcher  v.  Ashhumer  (30) 
and  Johnson  v.  Arnold  (14). 

Cur.  adv.  vult. 

The  case  was  re-argued  before  the  same 
Lords  who  were  present  at  the  first  hear- 
ing, with  the  addition  of  the  Earl  of 
Selborne. 

(23)  41  Law  J.  Rep.  Chanc.  255 ;  Law  Rep, 
7  Chanc.  192. 

(24)  Law  Rep.  10  Ch.  D.  172. 

(25)  62  Law  J.  Rep.  Chanc.  301 ;  Law  Rep, 
22  Ch.  D.  622. 

(26)  1  Eden,  361. 

(27)  6  Ir.  Eq.  Rep.  367. 

(28)  4  Bro.  C.  C.  235n. 

(29)  5  Sim.  424. 

(80)  1  Bro.  C.  C.  497 ;  Wh.  &  Tud.  L.  C. 
(6th  ed.),  968. 
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F.  Vaughan  Hawkvns^  for  the  Crown. — 
In  the  ease  of  a  settlement  by  deed  of 
land  on  trust  to  sell,  it  has  never  been 
questioned  that  probate  duty  attaches 
provided  there  be  a  complete  conversion 
inter  vivos.  Many  settlements  contain  a 
power  to  vary  investments,  with  a  decla- 
ration that  the  quality  of  the  property 
shall  remain  the  same.  The  practice  of 
the  office  has  always  been  to  treat  the  de- 
claration as  settling  the  matter ;  but  there 
are  no  dedsions  on  the  point.  The  Court 
has  no  power  to  alter  the  character  of  a 
lunatic's  property.  Formerly  it  would  not 
purchase  real  estate  out  of  personalty,  and 
it  had  no  power  to  sell  land.  By  the 
Lunacy  Regulation  Act,  1853,  sections 
116,  118,  and  119,  the  Court  was  author- 
ised to  sell  land  for  certain  specified  pur- 
poses, but  it  was  provided  that  the  nature 
of  the  property  should  be  unchanged.  If 
th^  had  not  the  power  they  certainly  did 
not  intend  to  alter  the  character.  The  de- 
claration is  conclusive  as  to  this.  The  only 
argument  on  the  other  side  is  that  there  is 
no  direction  to  sell.  But  the  question  is 
not  whether  there  is  a  conversion  into 
personalty,  but  whether  what  was  per- 
sonalty to  start  with  has  retained  its 
original  character.  On  both  grounds,  ab- 
sence of  power,  and  absence  of  intention 
to  change,  it  is  contended  that  there  has 
been  no  change.  A  direction  to  sell  might 
be  necessary  to  convert  what  was  at 
first  realty  into  personalty.  But  even 
so  a  declaitition  that  land  is  to  be  con- 
sidered money  is  a  convertible  expres- 
sion with  a  direction  to  convert  into 
money  \  it  imports  that  the  land  must  be 
sold  some  time  or  other.  The  practice  has 
been  treated  as  settled  by  the  dictum  of 
Lord  Cottenham  in  In  re  Badcock  (12). 
Even  in  the  interest  of  the  lunatic  it  was 
desirable  that  the  property  should  remain 
personalty,  because  the  power  of  dealing 
with  it  would  otherwise  be  restricted — 
Ex  parte  Dikes  (31).  Only  a  limited 
power  of  selling  land  has  now  been  con- 
ferred by  statute.  A  trust  of  realty  for 
one,  his  executors  and  administrators,  is 
not  merely  nugatory.  It  is  properly  used 
in  three  cases — (i.)  lunatics,  Elmer  (4:th 
ed),  162 ;  (ii.)  infants,  Seton  on  Decrees 

(31)8  Ves.  79. 


(3rd  ed.),  692 ;  (iii.)  partners,  9  Byth.  and 
Jarm.  Conv.  (3rd  ed.),  531.  "Ehceoatow 
and  administrators  "  are  words  of  limita- 
tion—Co. Litt,  546,  and  see  Feame  CofU. 
Bern,,  77  seq. 

A  mere  declaration  is  said  not  to  be 
sufficient — Editor  of  Jarman  on  Wills  (4th 
ed.),  586,  citing  The  Attorney-General  v. 
Matigles  (15).  But  there  there  were  direc- 
tions inconsistent  with  the  dedaration. 
The  same  writer  says  that  the  declaration 
would  generally  amount  to  an  implied 
direction  to  sell,  where  a  sale  is  not  ex- 
pressly excluded — Tait  v.  Lathbury  (18) 
and  Johnson  v.  Arnold  (14).  Powers  of  sale 
and  management  are  not  inconsistent  with 
the  declaration.  They  are  necessary  ac- 
companiments of  the  legal  condition  of  the 
property,  though  converted  in  equity.  For 
the  converse  case  see  3  Dav.  Conv,  (2nd 
ed.  1861),  3,  43,  44,  and  1062. 

As  to  the  suggestion  that  the  executors 
take  as  persona  designatce,  but  with  a 
duty  to  apply  as  part  of  the  personal  estate, 
this  may  be  where  there  is  a  gift  to  them 
by  a  third  party  after  their  testator's 
death,  not  in  other  cases — TKe66  v.  Sadler 
(32)  and  Ferry's  Executors  v.  The  Queen 
(33).  If  the  declaration  is  insufficient,  it 
is  void  altogether.  It  cannot  be  held  good 
so  far  only  as  to  affect  the  devolution.  It 
is  impossible  that  the  Court  should  be 
able  to  direct  that  a  lunatic's  real  estate 
shall  descend  as  personalty. 

Cookson,  Q,C.f  for  the  respondents,  re- 
peated the  aiguments  urged  on  the  first 
hearing,  and  cited  Ex  parte  Dawes  (34) 
and  Evans  v.  Ball  (36). 

F,  Vaughan  Hawkins,  in  reply. 

Cur.  adv,  vuU, 

The  Lord  Chancellor  (Lord  Hals- 
bury). — It  is  not  my  intention  to  dissent 
from  the  conclusion  at  which  I  understand 
the  majority  of  your  Lordships  have 
aiTived.  If  the  matter  were  res  integra 
1  think  much  might  be  said  as  to  the 
effect  of  the  original  investment  in  land 
on   behalf  of  the  lunatic,  the  authority 

(32)  42  Law  J.  Rep.  Chanc.  4»8 ;  Law  Bep. 
8  Chanc.  419. 

(33)  38  Law  J.  Rep.  Exch.  6;  Law  Bep. 
4  Exch.  27. 

(34)  Law  Rep.  17  Q.B.  D.  275,  286. 
(36)  47  Law  Times  N.S.  167. 
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under  which  that  investment  was  made, 
and  the  effect  that  should  properly  be 
given  to  the  trust  declared  by  the  Lords 
Justices.  But  I  yield  to  authority.  I 
think  the  practice  of  the  Court  of  Chan- 
cery for  more  than  one  hundred  years, 
&nd  the  authority  of  Judges  of  very  great 
eminence,  establish  such  a  course  of  prac- 
tice and  such  a  chain  of  authority,  that  I 
do  not  think  I  am  at  liberty  to  assume 
that  either  the  Court  or  those  very  learned 
Judges  were  in  en*or  as  to  their  powers 
and  jurisdiction.  And  I  cannot  deny  that 
if  the  course  so  sanctioned  by  usage  and 
authority  is  authorised  by  law  it  governs 
this  case. 

I  do  not  think  it  would  be  a  profitable 
exercise  to  point  out  how,  if  this  case 
▼ere  not  governed  by  such  authority,  and 
one  were  more  free  to  argue  it  on  abstract 
piinciples,  the  decision  ought  to  be  the 
other  way.  I  am  therefore  prepared  to 
concur  in  the  motion  which  I  understand  the 
noble  and  learned  Earl  is  prepared  to  make. 

The  Eabl  of  Selborne. — In  this  case 
money  of  a  lunatic  was  invested,  by  order 
of  the  Lords  Justices  having  jurisdiction 
in  Lunacy,  in  purchases  of  lands,  which, 
under  their  Lordships'  direction,  were 
conveyed  to  trustees  upon  trust  for  the 
lunatic,  his  executors,  administrators,  and 
assigns,  with  a  declaraticm  that  the  lands 
60  conveyed  (and  all  others  to  be  pur- 
chased in  lieu  of  them  under  any  exennse 
of  certain  powers  of  sale  and  reinvestment 
which  were  contained  in  the  deed)  should, 
"  to  all  intents  and  purposes,  be  considered 
ts  part  of  the  personal  estate"  of  the 
lunatic.  After  the  death  of  the  lunatic, 
whenever  recovered,  the  Crown  claimed 
probate  duty  upon  his  interest  under  this 
trust  as  part  of  his  personal  estate  and 
eflfects  at  the  time  of  his  death,  which,  by 
virtue  of  the  probate  of  his  will  (made 
before  the  lunacy)  became  vested  in  his 
executors.  A  Divisional  Court  of  the 
Queen's  Bench  Division  held  the  Crown 
entitled  to  the  duty  so  claimed,  but  that 
judgment  was  reversed  by  the  Court  of 
Appeal.  The  question  is  important,  and 
it  might  have  been  expected  to  have  been 
geviously  the  subject  of  judicial  decision. 
But  no  authority  directly  in  point  was 
cited  at  the  bar. 
Vol.  57.~-Q.B, 


It  is  to  be  observed  that  in  this  caae 
the  lunatic,  to  whom  the  money  laid  out 
in  these  purchases  belonged,  never  himself 
did,  or  assented  to,  any  act  by  which  it 
was  or  could  be  oonveited  into  realty ;  he 
was  incapable  of  doing  any  such  act  or  of 
giving  any  such  consent.  And,  although 
I  do  not  think  it  is  open  to  dispute  that 
the  Lords  Justices,  in  the  due  course  of 
the  administration  of  his  estate  in  lunacy, 
might  have  done  any  act  which  they 
judged  to  be  for  his  benefit,  it  is  to  me 
clear  that  in  this  case  they  did  not  judge 
it  necessary  or  for  his  benefit  to  do  any 
act  which  would  have  the  efiect  of  con- 
verting his  personal  right  to  the  money 
thus  invested  into  a  r^  right  to  land 
with  the  incidents  belonging  to  realty; 
but  that,  on  the  contrary,  they  intended 
to  prevent  the  investment  which  they 
authorised  from  having  any  such  conse- 
quence, and  introduced  both  into  their 
own  order,  and  into  the  conveyance  which 
followed  thereon,  declarations  which  they 
considered  proper  and  sufficient  to  effec- 
tuate that  intention. 

Under  these  circumstances  I  think  the 
present  case  undistinguishable  in  principle 
from  those  in  which  trustees  without  au- 
thority, or  the  guardians  of  an  infant  or 
committees  of  a  lunatic  without  the  sanc- 
tion of  any  Court,  have  invested  personalty 
belonging  to  the  trust  or  to  the  infant  or 
the  lunatic  in  the  purchase  of  lands  of 
inheritance,  nothing  being  afterwards  done 
to  supply  the  original  want  of  authority. 
The  Lord  Chancellor  and  the  Lords  Jus- 
tices in  Lunacy,  high  as  are  their  fimctions, 
and  regulated  as  they  are  by  statute,  act 
not  as  proprietors,  but  only  as  guardians 
and  administrators  of  the  lunatic's  pro- 
perty; and,  whatever  power  they  maj 
have  to  convert  any  part  of  it  from  realty 
into  personalty  or  from  personalty  into 
realty,  when  judging  this  to  be  for  his 
benefit,  and  deliberately  intending  to  do 
it,  it  is,  in  my  opinion,  neither  necessary 
nor  right  to  ascribe  that  effect  to  an  in- 
vestment which  they  have  authorised  on 
the  terms  and  with  the  declared  intention 
that  it  should  not  have  that  consequence. 
If  an  investment  de  facto  in  land  may 
leave  the  original  personal  right  to  the 
money  invested  unchanged  in  equity,  for 
want  of  authority  in  the  persons  making 
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that  inveetment  to  change  it,  bo  (in  my 
judgment)  may  a  similar  investment^  made 
under  the  direction  of  a  Court  which 
declares,  both  in  the  order  and  in  the 
oonveyanoe,  that  it  intends  the  personal 
right  to  remain  unchanged,  and  does  not 
mean  to  exerdae  any  authority  which  it 
may  possess  to  change  it.  In  such  a  case 
little  or  nothing  appears  to  me  to  depend 
upon  the  mere  technical  form  of  the  con- 
veyance to  the  tnistees. 

In  this  respect  I  am  unable  to  perceive 
any  ground  for  making  a  difference  be- 
tween an  investment  of  a  lunatic's  per- 
sonal estate  in  land  under  the  authority  of 
the  Lord  Chancellor  or  the  Lords  Justices 
in  Lunacy,  and  an  investment  of  an 
infant's  personal  estate  in  land  (the  terms 
of  the  order  cuid  of  the  conveyance  in  trust 
being  assumed  to  be  in  each  case  similar) 
under  the  authority  of  the  Court  of  Chan- 
cery or  the  High  Court  of  Justice.  There 
may  be  differences  in  some  other  respects, 
but  in  this  respect  I  think  there  is  none. 

Some  of  the  older  authorities  applicable 
to  cases  in  which  the  investment  has  been 
unauthorised  are  referred  to  in  the  first 
volume  of  Sir  Edward  Williams's  book  on 
Executors  and  Administrators  (7th  ed.), 
pp.  666-67.  Two  of  these  were  cases  of 
infants — Gibson  v.  Scudamore  (36)  and 
Witter  V.  Witter  (37)— and  one,  that  of  a 
lunatic  (reported  (38)  under  the  name  of 
Lord  Plymouthj  as  committee,m  Freeman's 
Chancery  Cases,  and  under  the  title  of 
Aivdley  v.  Awdley  in  Vernon).  In  Gib- 
son V.  Scudamore  (36)  the  Court  treated 
the  purchase-money  as  in  equity  charged  on 
the  estate.  In  Witter  v.  WiUer  (37)  the 
same  Lord  Chancellor  (Lord  King)  said, 
'*  The  renewed  lease,  though  for  lives,  shall 
follow  the  nature  of  the  original  one,  and 
go  to  the  executors  or  administrators  of 
the  infant,  as  that  should  have  done.  .  .  • 
This  might,  and  ought  to  have  been  de- 
clared in  trust  for  the  executors  and  ad. 
ministrators  of  the  infant  if  he  should  die 
during  infancy."  Lord  Chancellor  King 
there  pointed  out,  as  proper  to  preserve 
the  personal  character  of  the  right  during 
infancy,  the  same  form  which  was  after- 
wards used  by  the  Court  in  the  case  of 

(36)  1  Dick,  46. 

(37)  3  P.W.  99. 

(88)  Freeman  Ch.  Cas.  114 ;  2  Vera.  192. 


Bridges  v.  Bridges  in  1752  (39),  and 
which  was  followed  with  approval  by  Lord 
Eldon  in  1801  (in  Ashhurton  v.  Ashbur- 
ton  (7))  expressly  to  prevent  the  Court 
from  "  changing  the  nature  of  the  pro- 
perty." That  form  was  for  a  long'  period 
of  time,  and  under  very  great  Judges, 
sanctioned  by  the  general  course  of  the 
Court  of  Chancery  in  such  cases.  I  do 
not  see  how  your  Lordships  could  now 
hold  a  trust  declared  in  such  terms  to  be 
ineffectual  for  the  preservation  of  the  per- 
sonal right,  with  its  proper  incidents  (of 
which  the  devolution  of  the  equitable  title 
to  executors  or  administrators  was  cer- 
tainly not  the  least  important  nor  the 
least  distinctly  in  view),  without  practi- 
cally declaring  that  all  those  Judges  were 
mistaken,  and  that  the  course  of  the 
Court  of  Chancery  in  those  cases  pro- 
ceeded upon  a  misconoeption  of  the  powders 
of  the  Court,  and  of  the  effect  in  eqaity 
of  what  it  authorised  to  be  done. 

In  the  old  lunacy  case,  as  reported  by 
Freeman,  the  Lords  Commissioners  (in 
1690)  held  '^  that  the  administrator  should 
have  the  benefit  of  the  purchase,  and  not 
the  heir ;  for  if  the  money  had  not  been  laid 
out,  it  had  been  clear  that  the  adminis- 
trator should  have  had  it ;  and  if  laying 
out  of  the  money  would  alter  the  case, 
then  it  would  have  been  in  the  power  of 
the  grantee  of  the  custody  to  prefer  the 
heir  or  administrator,  as  he  pleased  ;  "  and 
they  said,  "  This  Court  may  either  follow 
the  land  purchased,  or  the  estate  of  my  Lord 
Plymouth."  The  report  of  the  same  case  in 
Vernon  (Raithby's  edition,  vol.  2,  p.  194n) 
gives  an  extract  from  the  decree,  which 
declared,  "  that  it  was  not  in  the  power  of 
any  committee  to  alter  the  nature  of  a 
lunatic's  estate;"  and  adds  that  the  de- 
cree, in  effect,  declared  the  money  laid  out 
in  the  purchase  to  be  a  charge  upon  the 
land. 

It  is  true  that,  although  it  was  not  in 
the  power  of  a  committee,  it  is  in  the 
power  of  the  Lord  Chancellor  or  the  Lords 
Justices  in  lunacy  to  change  the  nature  of 
a  lunatic's  estate,  and  also  that  there  is 
not,  when  that  authority  has  given  its 
sanction  to  an  investment  in  land,  any 
personal  liability  to  make  good  the  amonnt 

(39)  Seton  on  Decrees  (2nd  ed.),  p-  345. 
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myested,  as  there  was  in  Lord  PlTmouth's 
cue.  Bat  it  is  contrary  to  the  general 
piindple  and  course  of  the  administration  in 
lunacy  to  change  the  nature  of  a  lunatic's 
personal  estate  into  realty,  unless  it  is 
judged,  for  spedal  reasons,  to  be  for  his 
benefit  to  do  so ;  and  a  power  to  change 
the  nature  of  the  estate,  not  exercised  or 
intended  to  be  exercised,  appears  to  me  to 
leave  the  case  just  as  if  there  had  been  no 
such  power;  and,  although  there  is  no 
penoni&l  liability,  the  alternative  remedy 
remains  of  "  following  the  land,"  that  is, 
of  treating  the  land  as  in  the  nature  of  a 
security  for  the  money  invested,  with  the 
chance  of  loss  or  increment  to  be  worked 
out  either  by  means  of  a  sale  as  the  proper 
and  neoeesary  means  of  effectuating  the 
trust  declared,  or  under  the  powers  of  a 
Court  of  equity.  The  lunatic  had,  in  my 
opinion,  under  the  orders  for  these  invest- 
ments, and  the  trusts  declared  pursuant 
thereto,  such  a  personal  right,  transmis- 
sible to  his  executors,  and  which  vested 
in  them  by  virtue  of  their  office.  If  so, 
no  election  by  any  person  beneficially  in- 
terested after  the  lunatic's  death,  to  take 
the  land  in  specie,  could  displace  the  right 
of  the  Crown  to  probate  duty,  or  the  rights 
of  creditors  or  legatees  to  be  paid  in  a  due 
course  of  administration.  This  case,  there- 
fore, is  governed,  in  my  opinion,  by  the 
principle  on  which  The  AUcmey-Qmeral  v. 
Bruming  (1)  and  The  Attorney-General 
y.  Huhbuck  (2)  were  determined,  although 
it  differs  in  specie  from  those  cases.  The 
Court  of  Appeal  seems  to  have  thought 
that  the  declarations  by  which  the  Lords 
Justices  manifested  their  intention  to  pre- 
vent the  conversion  of  the  lunatic's  per- 
sonal estate  into  realty  might  for  some 
purposes  be  effectual,  though  not  for  the 
P^upoee  of  preservisg  the  personal  right, 
80  as  to  vest  in  his  legal  personal  repre- 
Kntatives  and  become  liable  to  probate 
duty.  That  is  not,  to  my  mind,  a  distinc- 
tion resting  upon  satisfactory  grounds.  If 
ti»  necessary  effect,  in  equity,  of  the  in- 
^ment  as  made  with  a  declaration  of 
*W8t  in  the  form  which  was  approved  by 
the  Court  in  this,  and  doubtless  in  a  mul- 
titude of  other  cases,  were  to  make  the 
pwchtted  property  real  estate  of  the 
looatic,  and  to  extinguish  the  personal 
right  of  his  executors  or  administrators  to 


follow  the  money  invested  and  call  for  its 
extrication  fix>m  the  land  (with  or  without 
the  assistance  of  a  Court  of  equity) ;  and 
if  the  question  had  been,  as  was  insisted 
by  the  learned  counsel  for  the  respondents, 
merely  one  of  conversion  of  real  estate  into 
personal,  and  not  of  the  preservation,  un- 
converted in  equity,  of  an  antecedent  per- 
sonal right,  then  I  could  understand  that  the 
Lords  Justices  might  have  had  no  jurisdic- 
tion to  alter  the  devolution  of  the  lunatic's 
real  estate  after  his  death,  and  to  cause  it^ 
under  any  form  of  trust  depending  for  its 
equitable  effect  upon  their  authority  only, 
to  pass  to  executors  or  administrators  in- 
stead of  heirs— -Ft^cA  v.  Weber  (40).  But 
that  is  not  the  view  which  I  take  of  the 
present  question. 

I,  therefore,  think  that  the  order  ap- 
pealed from  ought  to  be  reversed,  and  the 
order  of  the  Queen's  Bench  Division  re- 
stored, with  costs. 

LoBD  Watson. — ^At  the  close  of  the 
first  hearing,  I  formed  the  opinion,  which 
I  have  not  seen  any  reason  to  alter,  that 
the  Crown  ought  to  prevail  in  this  appeal. 
Having  shortly  afterwards  an  opportunity 
of  considering  the  judgment  prepared  by 
my  noble  and  learned  friend  Lord  Mac- 
naghten,  and  finding  there  all  that  I  could 
have  wished  to  say  in  support  of  my  own 
conclusion,  I  resolved  not  to  trouble  your 
Lordships  with  any  observations  of  mine. 
In  that  resolution  I  have  been  confirmed 
on  hearing  the  judgment  which  has  just 
been  delivered  by  the  noble  and  learned 
Earl,  in  which  I  entirely  concur. 

LoBD  FitzGerald. — The  committees  of 
the  estate  of  Sir  Heniy  Meux  thought 
that  it  was  advisable  that  the  large  accu- 
mulations of  monej  standing  to  the  credit 
of  the  lunatic's  estate  should  be  invested 
in  the  purchase  of  real  estate,  but  could  not 
do  so  without  the  sanction  of  the  Court, 
to  be  obtained  on  establishing  to  the  satis- 
faction of  the  Court  that  it  was  for  the 
benefit  of  the  lunatic  that  the  investment 
should  be  made. 

The  committees  entered  into  a  prelimi- 
nary segotiation  with  the  Earl  of  Clarendon 
for  the  purchase  of  an  estate,  and  obtained 

(40)  6  Hare,  146. 
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from  the  Court  the  order  of  the  27th  of 
April,  1665,  authorinng  the  committeeB 
on  behalf  of  the  lonatio  to  employ  com- 
petent sunreyon  to  ascertain  the  ^ue  of 
the  estate  and  to  enter  into  a  provisional 
contract  for  the  purchase  sabject  to  the 
approval  of  the  Conrt. 

The  provisional  agreement  for  purchase 
was  made  on  the  19th  of  June,  1865,  by 
which  the  Earl  of  Clarendon  agreed  to  sell 
to  Sir  Henry  Meux,  and  the  said  Sir 
Henry  Meux  by  his  committees  agreed  to 
purchase,  the  freehold  and  inheritance  of 
the  estate  in  question  for  225,000/.  On 
the  ordinary  reference  the  Master  in 
Lunacy  reported  that  it  was  fit  and  proper 
and  for  the  benefit  of  the  lunatic  that  the 
provisional  contract  should  be  adopted 
and  carried  into  effect.  On  that  report 
the  ordinary  reference  was  made  by  the 
Court  to  settle  a  proper  conveyance  to  the 
committees ''  in  trust  for  the  said  Sir  Henry 
Meux,  his  executors,  administrators,  and 
assigns,  with  a  declaration  that  the  said 
estate  is  to  be  considered  as  part  of  the 
personal  estate  of  Sir  Henry  Meux." 

In  pursuance  of  that  order,  the  con- 
veyance of  the  30th  of  June,  1866,  was 
settled  and  executed  to  the  committees  and 
their  heirs  in  trust  for  Sir  Henry  Meux, 
his  executors,  administrators,  and  assigns, 
and  it  was  thereby  "  declared  that  the 
manors,  advowsons,  hereditaments,  and 
premises  hereinbefore  expressed  to  be  here- 
by granted  are  to  all  intents  and  purposes 
to  be  considered  as  part  of  the  personal 
estate  of  the  said  Sir  Henry  Meux."  The 
purchase  was  so  completed  because  it  was 
judicially  considered  that  to  do  so  was  for 
the  benefit  of  the  lunatic,  and  it  was  pro- 
bably at  the  time  a  wise  determination, 
having  regard  to  his  position,  the  state  of 
his  family,  and  the  provisions  of  his  will 
made  whii^t  he  was  of  sound  mind. 

We  are  now  dealiog  with  this  case  for 
revenue  purposes  only.  As  the  Inland 
Revenue  Act  declares  that  probate  duty  is 
to  be  paid  ''  on  the  estate  and  effects  in 
respect  of  which  probate  is  to  be  granted," 
and  as  the  imposition  of  a  duty  of  the 
kind  requires  cleai*  and  unambiguous 
language  which  ought  not  to  be  extended 
so  as  to  embrace  matters  not  plainly  with- 
in the  purview  and  intention  of  the  Legis- 
lature, I  have  led  myself  to  think  that  the 


question  was,  what  was  the  character  of 
tiiis  estate  at  the  time  of  the  death  of  Sir 
Henry  Meuxt  On  that  question  ihere 
could  be  no  real  difficulty.  It  was  "  land  " 
purchased  for  his  bencdt,  and  remained 
such  to  the  period  of  his  death,  and  was 
not  subject  to  any  contract  or  obligation  to 
treat  it  otherwise  than  as  land,  or  to  any 
trust  or  duty  in  any  one  as  against  Sir 
Henry  Meux  to  reconvert  that  land  into 
money,  nor  was  there  any  right  in  any 
one  to  call  for  its  reconversion.  It  seemed 
to  me,  therefore,  that  it  would  be  simpler 
and  more  in  accordance  with  the  sound 
construction  of  the  statute  and  with  prin- 
ciple to  consider  this  estate  for  revenue 
purposes  to  be  what  it  physically  was, 
*'  land,"  and  not  subject  to  probate  duty 
as  personal  estate,  but  coming  under  other 
Acts  for  the  purposes  of  duty  or  taxation 
as  real  estate,, and  liable  to  taxation  or 
duty  in  that  character. 

We  have  had  the  benefit  of  two  argu- 
ments characterised  by  learning  and  ability, 
and  I  have  read  the  judgment  of  the  noble 
and  learned  Earl,  and  the  judgment  of  the 
noble  and  learned  Lord  who  is  to  follow 
me  (Lord  Macnaghten),  accompanied  by 
reasons  of  a  weighty  and  exhaustive  cha- 
racter. It  seems  that  for  a  great  length 
of  time  a  theory  has  existed  in  equity, 
which  has  been  carried  into  effect  in 
practice,  that  an  investment  of  the  money 
of  a  lunatic  in  the  purchase  of  land  under 
such  conditions  as  are  now  before  us  does 
not  change  its  character  or  its  destination. 
It  remains  '^  money "  for  all  intents   and 

Surposes,  and  unchanged  in  character 
uring  the  continuance  of  the  lunacy,  and 
up  to  and  at  the  time  of  the  death  oi  the 
lunatic  if  he  has  had  no  lucid  intervaL 

I  think  it  would  be  unsafe  and  unwise 
to  shake  a  doctrine  and  a  practice  so  long 
established  and  acted  on,  and  on  that 
ground  I  concur  in  the  conclusion  set  which 
the  noble  and  learned  Earl  has  arrived. 

Lord  Macnaghten. — On  the  death  of 
the  late  Sir  Henry  Meux,  lunatic,  the 
Crown  claimed  probate  duty  in  respect  of 
the  value  of  a  freehold  estate  in  Wiltshire, 
known  as  the  Wootton  Bassett  Estate, 
which  had  been  purchased  during  the 
lunacy  under  the  authority  of  the  Court 
out  of  the  lunatic's  personal  estate. 
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The  Divigional  Court  allowed  the  claim. 
The  Goart  of  Appeal  decided  the  other 
way.  From  that  dedmon  the  Crown  has 
ippealed. 

It  was  admitted  by  the  learned  counsel 
for  the  respondents  that  whatever  is 
aetaally  or  constructively  personal  estate, 
wfaatOTer  lb  personal  estate  either  at  law 
or  in  equity,  becomes  on  the  death  of  the 
owner  subject  to  probate  duty.  This 
admisBion  reduces  the  case  to  the  simple 
question,  what  was  the  true  character  of 
the  Wootton  Bassett  Estate  at  the  death 
of  Sir  Henry  Meuz  t 

To  answer  that  question  it  is  necessary 
to  consider  the  circumstances  under  which 
the  estate  was  purchased,  and  the  terms 
and  oonditions  on  which  the  purchase  was 
■mctioned  by  the  Court. 

Sir  Henry  Meux  was  found  a  lunatic  in 
1858.  He  had  been  married  in  1856. 
His  wife  was  alive,  and  there  was  one 
child  of  the  marriage,  the  present  Baronet, 
who  is  a  respondent.  Sir  Henry  Meux 
was  a  person  of  considerable  weiJth,  and 
m  receipt  of  a  large  income  from  the  well- 
known  brewery  business  in  which  he  was 
eojgaged.  He  continued  to  be  of  unsound 
mind  from  the  date  of  the  inquisition 
until  his  death,  which  occurred  in  1883, 
uid  daring  all  that  time  his  estate,  of 
eoniae,  was  under  the  care  of  the  Court. 

The  principles  on  which  the  Court  acts 
in  dealing  with  the  property  of  lunatics 
under  its  care  are  not  open  to  question. 
The  leading  principle,  the  paramount  con- 
sideration, is  the  interest  of  the  lunatic. 
Conastently  with  that  principle  it  is 
settled  that  in  the  ordinary  course  of 
Managing  a  lunatic's  estate,  the  Court 
P^ys  no  regard  to  the  interests  or  ezpecta- 
tioDs  of  those  who  may  come  after ;  but  it 
is  equally  well  settled  that  in  matters  out- 
ade  the  ordinary  course  of  management, 
it  is  the  duty  of  the  Court,  so  far  as  may 
be  possible,  not  to  alter  the  character  oi 
the  lunatic's  property,  or  to  interfere  with 
^7  lights  of  succession. 

This  is  no  new  doctrine.  In  substance 
i^  is  to  be  found  in  the  Statute  de  Prero- 
S^iva  Regis,  which  has  been  construed  as 
"apliedly  forbidding  the  investment  of  a 
Iwtttic'a  personal  estate  in  the  purchase 
rfland^iwdfcy  v.  Atodhy  (38).  Lord 
Hardwicke  lays  down  the  rule  on  more 


than  one  occasion.  In  Ex  parte  Annan- 
dale  (41)  he  says,  **  In  cases  of  lunacy 
the  first  care  of  the  Court  is  the  main- 
tenance of  the  lunatic,  and  after  that  it  is 
a  rule  never  departed  from  not  to  vary  or 
change  the  property  of  the  lunatic  so  as  to 
effect  any  alteration  as  to  the  succession 
to  it."  In  1772,  in  a  case  which  was  much 
considered — Ex  parte  Grimstone  (42) — 
LordBathurst  expresses  himself  as  follows : 
"  It  was  said  to  be  a  general  rule  that  the 
Court  will  not  alter  t£e  lunatic's  property 
to  the  prejudice  of  his  successor.  Rightly 
understood,  it  is  true.  The  Court  will  not 
buy  or  sell  land  for  him;  but  in  the 
management  of  the  estate  the  governing 
principle  is  the  interest  of  the  lunatic." 
In  1793,  in  Oxendenv, Lord  Gampton  (11), 
Lord  Loughborough  makes  the  following 
comments  on  Lord  Bathurst's  judgment  in 
Exparte  Grimatane  (42) :  *'  If  the  Chancellor 
was  continually  looking  to  the  right  and 
left,  and  weighing  the  probable  interest 
of  the  representatives,  the  interest  of  the 
lunatic  would  be  committed  in  favour  of 
those  who  have  no  immediate  interest,  and 
whose  contingent  interests  are  left  to  the 
ordinary  course  of  events.  Therefore  the 
Chancellor  is  to  administer  the  estate 
tcmqtM^m  bontu  peUer/amilias,  making 
every  advantage  fairly  to  increase  and 
improve  it  without  engaging  in  risks  and 
dangerous  adventures,  for  those  are  not 
fit  enterprises ;  but  whatever  leads  towards 
ordinary  improvement,  it  is  strictly  the 
duty  of  the  administrator  to  do,  consider- 
ing only  the  immediate  interest  of  the 
Eroprietor  of  the  estate.  But  when  I  am 
lying  down  this  so  generally,  I  must  be 
understood  to  do  it  with  this  guard,  that 
great  care  must  be  taken  that  nothing  ex- 
traordinary is  to  be  attempted,  as  estates 
to  be  bought  or  interests  to  be  disposed  of. 
Alteration  of  property  is,  as  far  as  possible, 
to  be  avoided  consistently  with  the  idea  of 
preserving  the  interest  of  the  proprietor." 
In  In  re  Badcock  (12)  Lord  Cottenham, 
while  declining  to  listen  to  objections  on 
the  part  of  the  next-of-kin,  in  a  case  of 
ordinary  repairs,  observes  that  "if  the 
money  were  laid  out  in  the  purchase  of 
land,  or,  what  would  amount  to  the  same 
thing,  in  building  a  farmhouse,  it  would 

(41)  Amb.  79. 

(42)  4  Blown  O.C.  2d5n;  Amb.  706. 
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be  right  that  the  sum  bo  laid  out  Bhould 
letain  its  character  of  personalty/' 

If  the  rule  which  guards  against  altera- 
tion in  the  character  of  a  lunatic's  pro- 
perty should  seem  to  require  authority 
over  and  above  that  derived  from  the 
statute  of  Edward  2,  and  the  long>oon- 
tinued  practice  of  the  Court,  such  authority 
may,  I  think,  be  found  in  the  views  of  the 
Legislature  as  declared  in  the  Lunacy 
Regulation  Act,  1853,  and  the  earlier 
enactments  embodied  in  that  statute.  The 
Act  of  1853  provides  (section  118)  for 
raising  money  for  certain  purposes  by  sale 
or  mortgage  of  the  lunatic's  property.  It 
provides  (section  119)  that  if  the  money 
is  raised  by  sale  or  mortgage  of  the 
lunatic's  "land"  (which  comprehends  all 
property  other  than  "  stock  "  as  defined 
by  the  Act),  the  lunatic  and  his  heirs, 
next-of-kin,  devisees,  legatees,  executors, 
administrators,  and  assigns,  shall  have  the 
like  interest  in  any  surplus  moneys  as  he 
or  they  would  have  had  in  the  property  if 
no  sale  or  mortgage  had  been  made,  and 
that  "  the  surplus  moneys  shall  be  of  the 
same  nature  and  character "  as  the  estate 
sold  or  mortgaged.  The  Act  also  provides 
(section  118)  for  charging  the  lunatic's 
land  with  the  expenses  of  permanent  im- 
provements if  it  appears  to  be  for  the 
lunatic's  benefit,  and  enacts  that  if  the 
money  required  is  advanced  out  of  the 
lunatic's  general  estate,  it  is  to  be  secured 
"  to  some  person  as  a  trustee  for  him  as 
part  of  his  personal  estate."  Indeed,  the 
principle  is  of  wider  application  still.  For 
example,  it  extends  to  cases  where  private 
property  is  taken  for  quasi  public  purposes 
under  the  authority  of  Parliament.  To 
quote  Lord  Justice  James's  observations  in 
Inrt  Barker  {i3),  "Where  property  is  taken 
oompulsorily  from  any  person  who  is  not 
8ui  juris,  and  who  is  not  competent  to 
make  the  subsequent  alteration  in  the  dis- 
position or  the  devolution  of  that  property 
which  would  naturally  follow  such  change, 
the  presumption  is,  if  the  words  in  the  Act 
of  Parliament  really  admit  of  that  inter- 
pretation, that  the  Legislature  did  not 
intend  to  interfere  with  any  legal  rights 
or  legitimate  expectations  of  any  persons 


(43)  50  Law  ;j.  Rep.  Chanc.  334 ;  Law  Rep. 
17  Ch.  D.  241. 


whatsoever."    That,  as  the  Lord  Joatioe 
says,  LB  "  a  broad  general  principle.^ 

In  dealing  with  the  property  of  lonaticSy 
in  late  years  at  any  rate,  and  since  the 
Act  of  1853,  the  Court  has  given  efiTect  to 
the  rule  in  cases  which  at  first  sight 
appear  to  lie  rather  on  the  line,  and  which 
might  possibly  have  been  dealt  with  dif- 
ferently but  for  the  Act.  I  will  only  refer 
to  two  instances.  In  In  re  Learning  (44) 
a  mortgage  created  by  an  ancestor  of  the 
lunatic  was  paid  off  out  of  the  lunatic's 
personal  estate.  The  mortgage  was  kept 
alive,  and  on  the  death  of  the  lunatic, 
intestate,  it  was  held  that  the  sum  ex- 
pended out  of  personal  estate  in  paying  off 
the  mortgage  ought  to  be  raised  out  of 
the  real  estate  comprised  in  the  mortgage 
and  dealt  with,  as  personal  estate.  In^ 
In  re  Ryder  (45)  the  Court  sanctioned  the 
enfranchisement  of  a  copyhold  estate  be- 
longing to  a  lunatic ;  but  as  the  desc^ent 
of  copyholds  in  the  manor  was  different 
from  the  descent  of  freeholds,  the  Court 
made  a  declaration  for  the  purpose  of 
carrying  the  equitable  interest  in  the  en- 
franchised copyholds,  in  the  event  of  the 
lunatic  dying  intestate,  to  the  persons  iv^ho 
would  have  taken  the  property  if  it  had 
not  been  enfranchised.  In  making  the 
order,  the  late  Master  of  the  Rolls,  refer- 
ring of  course  to  cases  outside  the  ordinary 
course  of  management,  observed  that  it 
was  ''a  settled  principle  in  lunacy  that 
the  Court  would  not  alter  the  rights  of 
succession  of  the  lunatic's  property." 

I  have  dwelt  at  some  length  on  this 
part  of  the  case,  because  it  seems  to  me 
that  if  the  rule  is  established,  the  conten- 
tion of  the  Crown  must  prevail,  unless  it 
can  be  shewn  that  there  was  some  over- 
sight or  blunder  on  the  part  of  the  Court 
when  it  sanctioned  the  purchase  of  the 
Wootton  Bassett  estate. 

Now  let  me  invite  your  Lordships'  at- 
tention to  what  occurred  on  the  occasion 
of  the  purchase.  It  appears  that  in  1866 
the  Wootton  Bassett  estate  was  for  sale.  It 
was  considered  a  very  desirable  property. 
The  price  was  over  200,000/.,  but  there 
were  ample  funds,  resulting  from  the  ac- 
cumulation of  income  from  the  brewery 

(44)  8  De  Gex,  F.  &  J.  43  j  30  Law  J.  Rep. 
Chanc.  263. 
(46)  Law  Rep.  20  Ch.  D.  614. 
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bosnesB,  standing  to  the  credit  of  the 
lunacy.  Under  these  drcumstanoes  the 
committees  of  the  lunatic's  estate  pre- 
seDted  a  petition  asking  for  leave  to  buy 
the  property  on  behalf  of  the  lunatic.  It 
was  not  disputed  at  your  Lordships'  bar 
that  the  Court  had  power  to  sanction  the 
porchase.  Whatever  the  origin  of  the 
power  may  have  been  it  is  too  late  to  dis- 
pate  its  existence.  But  unquestionably 
such  a  purchase  was  altogether  outside  the 
ordinary  course  of  administration  of  a 
lunatic's  estate,  and  therefore,  as  it  seems 
to  me,  If  the  Court  thought  fit  to  sanction 
the  purchase,  it  was  bound  to  take  care 
that  the  character  of  the  lunatic's  property 
was  not  altered.  The  Lords  Justices 
Knight-Bruce  and  Turner,  sitting  in 
knacy,  approved  the  purchase  and  de- 
clared it  to  be  for  the  benefit  of  the  lunatic, 
proceeding,  I  presume,  upon  the  footing 
that  the  proposed  expenditure  was  an  out- 
lay  which  a  person  of  sound  mind  in  the 
pecuniary  position  of  Sir  Henry  Meux 
might  not  unnaturally  consider  desirable 
in  the  interests  of  his  fEimily.  At  the  same 
time  they  laid  down  the  conditions  on 
which  the  purchase  was  sanctioned,  and 
they  prescribed  the  form  of  the  conveyance. 
The  property  was  to  be  conveyed  to  trus- 
tees "upon  trust  for  Sir  Henry  Meux, 
his  executors,  administrators,  and  assigns," 
with  a  declaration  that  the  estate  was  ''  to 
he  oonsidered  as  part  of  the  personal  estate 
of  Sir  Henry  Meux." 

Kit  had  not  been  for  the  judgment  of 
the  Court  of  Appeal,  I  should  have  thought 
the  meaning  and  effect  of  the  transaction 
perfectly  clear.  The  committees  had  no 
power  of  themselves  to  lay  out  the  lunatic's 
personal  estate  in  land.  "  It  was  not  in 
the  power  of  any  committee,"  as  the  decree 
in  Aiodley  v.  AwcHey  (40)  expressly  de- 
clared, "  to  alter  the  nature  of  a  lunatic's 
estate."  The  purchase  could  only  be  made 
with  the  sanction  of  the  Court.  In  giving 
its  sanction  it  was  surely  competent  for 
the  Court  to  impose  such  terms,  not  in- 
oonsistent  with  law,  as  it  thought  right. 
Terms  so  imposed  are,  I  think,  binding  and 
effectuaL  I  read  the  order  as  authorising 
^  proposed  purchase  on  the  terms  that 
the  money  to  be  laid  out  in  the  purchase 
▼as  to  retain  ite  character,  and  that  the 
property  was  to  be  conveyed  to  trustees 


upon  trust  to  be  held  and  applied  as  part 
of  the  lunatic's  personal  estate,  which  the 
Court  then  and  there  declared  it  to  be. 
The  language  of  the  order  seems  to  me  to 
be  framed  for  the  purpose  of  impressing 
upon  the  property  to  be  purchased  the 
character  of  personal  estate  from  the 
moment  of  the  purchase,  during  the  luna- 
tic's lifetime  as  well  as  after  his  death. 
The  conveyance  carries  out  the  order  of 
the  Court  in  terms.  It  recites  the  order. 
It  conveys  the  property  precisely  as  the 
Court  directed  it  to  be  conveyed.  It  re- 
peats the  declaration  which  the  Court  pre- 
scribed, and  which  is  none  the  \&S&  the 
declaration  of  the  Court  because  it  is  em- 
bodied in  the  conveyance.  A  trust  for 
sale  would  have  made  the  conveyance  no 
better  and  no  worse.  Practical  effect  under 
the  circumstances  it  could  have  none.  I 
do  not  see  why  a  sort  of  magical  effect 
should  be  attributed  to  it. 

The  Court  is  guided  by  the  same  prin- 
ciples and  speaks  in  the  same  language, 
whether  it  is  sitting  in  Chanceiy  or  in 
lunacy.  The  origin  of  the  Crown  having 
the  custody  of  idiots  and  lunatics  is,  as 
Lord  Bathurst  said  in  Ex  parte  Grimstone 
(42),  "  more  matter  of  curiosity  than  use." 
He  adds  that  it  certainly  existed  before 
the  Statute  de  Prerogativa  Regis,  and  that 
"  afber  custody  is  granted  the  Great  Seal 
acts  in  matters  relative  to  the  lunatic  not 
under  the  sign  manual,  but  by  virtue  of 
its  general  power  as  keeper  of  the  king's 
conscience."  The  observations  of  Lord 
Kedesdale  in  In  re  Fitzgerald  (46)  are  to 
the  same  effect.  Now  the  order  of  the 
Lords  Justices  was  not  a  novel  experiment 
in  lunacy  administration,  nor  was  it 
couched  in  language  unfamiliar  to  Courts 
of  equity.  In  Simon  Degge*8  Case  (28)  it 
appears  that  the  lunatic  was  entitled  to  a 
freehold  lease  held  for  three  lives,  of  which 
the  lunatic  was  ultimately  the  survivor. 
On  the  dropping  of  each  of  the  other  two 
lives,  the  lease  was  renewed  under  the 
order  of  the  Court,  and  the  fines  and 
charges  were  paid  out  of  the  lunatic's  per- 
sonal estate.  On  each  occasion  it  was 
ordered,  in  the  one  case  by  Lord  Hard- 
wicke,  in  the  other  by  Lord  Northington, 
that  the  interest  in  the  renewed  lease 
during  the  life  added  was  to  be  considered 
(46)  2  Sch.  &  Lef.  482. 
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as  part  of  the  lunatic's  personal  estate  for 
the  benefit  of  his  next-of-kin.  Those  orders 
were  commented  on  by  Sir  Edward  Sugden 
in  Lord  Lekrim  v.  Erwry  (27),  and  cer- 
tainly he  appears  to  treat  them  as  well- 
founded  and  effectual  for  the  purpose  of 
preserving  the  character  of  the  lunatic's 
estate.  In  EJmer^s  Practice  in  Lunacy 
(6th  ed.),  p.  206,  a  precedent  is  given  of  an 
order  sanctioning  the  purchase  of  a  house 
for  the  residence  of  a  lunatic.  It  orders 
"  that  the  property  to  be  so  purchased  be 
deemed  and  taken  to  be  part  of  the  per- 
sonal estate  of  the  lunatic."  It  directs 
that  the  conveyance  be  made  to  trustees, 
''  upon  trust  for  the  lunatic,  his  executors, 
administrators,  and  assigns."  The  order, 
it  appears,  was  made  on  the  7th  of  Decem- 
ber, 1860,  by  Ix>rds  Justices  Knight-Bmce 
and  Turner.  It  is  obvious  from  the  very 
nature  of  the  case  that  there  it  must  have 
been  intended  to  preserve  the  character  of 
the  lunatic's  property  as  personal  estate. 
And  so,  I  thmk,  this  order  has  an  impor- 
tant bearing  on  the  question  before  your 
Lordships,  whether  it  was  specially  framed 
by  the  learned  Judges  who  pronounced  it, 
or  taken,  as  is  moi'e  probable,  from  an 
earlier  precedent. 

Turning  now  to  the  practice  in  the  Court 
of  Chancery  we  find  in  Seton  on  Decrees 
(3rd  ed.),  vol.  ii.  p.  692,  the  following :  "  Let 
the  estates  mentioned  in,  &c.,  be  conv^ed 
to  trustees,  to  be  approved,  <S^.,  in  trust 
for  the  plaintiJ0r(infent),  his  executors,  ad- 
ministrators, and  assigns.  And  let  the 
conveyances  be  settled  by  the  (Judge). 
And  declare  that  such  trustees  are  to  stand 
seized  of  the  said  estates  in  trust  for  the 
plaintiff,  his  executors,  administrators,  and 
assigns,  as  part  of  his  personal  estate. 
And  in  case  the  plaintiff  shall  live  to  attain 
the  age  of  twenty-one  years,  then  let  the 
said  trustees  convey  and  assure  the  said 
estates  to  the  plaintiff,  his  heirs,  and  as- 
signs for  ever — Bridges  v.  Bridges,  M.R. 
30th  July,  1752,  A  559."  That  precedent  is 
on  precisely  the  same  lines  as  were  in  use 
in  die  Court  of  Chancery  for  some  one  hun- 
dred years.  It  is  the  form  of  order  employed 
before  the  Wills  Act,  when  real  estate  was 
purchased  with  personalty  belonging  to  an 
infant.  The  object  was  to  preserve  the 
character  of  the  property,  and  thus  to 
enable  the  owner,  though  an  infant,  not- 


withstanding the  outward  form  of  the 
property,  to  deal  with  it  by  will.  That 
precedent  had  the  sanction  of  Lord  Eldon, 
and  seems  to  have  been  uniformly  adopted 
by  him  when  the  occasion  required  it.  See 
AshhurUm  v.  Ashburton  (7)  and  Ware  v. 
PolhiU  (17).  The  efficacy  of  that  prece- 
dent was  never  questioned.  If  such  an 
order  was  efficacious  in  the  case  of  an 
infant,  why  is  it  futile  or  less  efficacious 
in  the  case  of  a  lunatic  % 

The  result  of  the  judgment  of  the  Court 
of  Appeal,  if  I  collect  it  rightly,  seems  to  be 
this :  The  Wootton  Bassett  estate,  though 
bought  with  the  lunatic's  personalty,  was 
land,  and  nothing  but  land — real,  not  per- 
sonal estate ;  and  the  equitable  fee  in  the 
Wootton  Bassett  estate  became  vested 
in  Sir  Henry  Meux,  with  this  singular 
qualification,  that  in  the  event  of  his  dying 
intestate,  and  in  the  event  of  his  heir  and 
next-of-kin  being  different  persons,  the 
estate  was  not  to  descend  to  the  heir,  but 
to  devolve  on  the  next-of-kin.  That,  I 
apprehend,  is  an  impossible  disposition. 
Real  estate  must  descend  according  to  the 
ordinaiy  rules  of  real  property.  You 
cannot  give  real  estate  in  fee,  and  say  that 
on  the  death  of  the  owner  intestate  it  shall 
go  to  his  next-of-kin.  With  all  deference 
to  the  Master  of  the  Rolls  I  venture  to 
think  that  the  Court  has  no  power  to  make 
such  a  disposition.  So  far  as  I  am  aware 
it  has  never  attempted  to  do  anything  of 
the  kind.  Certainly  I  should  hesitate  to 
attribute  an  experiment  so  novel  and  bo 
startling  to  the  Lords  Justices  Knight- 
Bruoe  and  Turner.  In  Holmes  v.  Godson 
(47)  it  happened  that  they  themselves 
had  to  consider  a  very  similar  disposition. 
In  a  most  learned  and  exhaustive  judg- 
ment, Lord  Justice  Turner  sums  up  the 
law  in  the  following  words :  "  The  law 
has  said  that  if  a  man  dies  intestate,  the 
real  estate  shall  go  to  the  heir,  and  the 
personal  estate  to  the  next-of- kin,  and  any 
disposition  which  tends  to  contravene  that 
disposition  which  the  law  would  make  is 
against  the  policy  of  law,  and  therefore 
void." 

It  may  be  observed  that  if  the  judgment 
of  the  Court  of  Appeal  is  right,  the  Lords 
Justices  in  sanctioning  the  purchase  of 

(47)  8  De  Gex,  M.  &  G.  152  ;  26  Law  J.  Rep. 
Ghana  317. 
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the  Wootton  Basaett  estate  did  that  which 
might  have  led  to  a  practical  difficulty. 
In  the  opinion  of  the  Court  of  Appeal 
the  Lords  Justices  converted  the  lunatic's 
personal  estate  into  real  estate ;  they  then 
had  no  power  to  reconvert  it :  thencefor- 
ward the  Court  in  Lunacy  had  only  cer- 
tain limited  powers  of  sale  over  the  pro- 
perty under  the  Act  of  1853.  Now,  if 
that  were  so,  and  if  any  misfortune  had 
happened  to  the  brewery  business  and  the 
money  invested  in  the  Wootton  Bassett 
estate  had  been  wanted  for  the  purpose  of 
the  business,  it  would  have  been  found 
that  the  Court  had  tied  its  own  hands, 
and  that  while  professing  to  act  for  the 
benefit  of  the  lunatic  it  had  put  a  fetter 
upon  his  property  which  it  would  have 
been  difficult,  if  not  impossible,  to  remove. 
On  the  other  hand,  if  thd  land  were  im- 
pressed with  the  character  of  personal  es- 
tate, actual  conversion,  if  required,  would 
always  be  in  the  power  of  the  Court. 

Stress  was  laid  on  the  power  of  sale  and 
exchange  contained  in  the  conveyance.  I 
am  at  a  loss  to  see  how  that  can  affect 
the  question.  It  is  a  usual  power.  So 
long  as  the  property  retained  the  form  of 
real  estate  it  might  have  been  extremely 
oseful.  But  it  does  not  shew  that  the 
real  character  of  the  property  was  the 
same  as  its  outwai*d  form. 

It  was  said  that  the  Loi'ds  Justices  had 
the  lunatic's  will  befoi*e  them  when  they 
sanctioned  the  purchase,  and  that  the  will 
gave  everything  to  the  only  child.  True. 
But  he  might  have  died  in  the  lunatic's 
lifetime,  or  he  might  have  survived  the 
lanatic  and  died  under  age.  In  view  of 
either  event — and,  I  may  add,  in  view  of 
the  testator's  directions  as  to  the  surplus 
income  of  his  estate — it  seems  to  me  that 
it  was  specially  incumbent  on  the  Court 
to  preserve  the  character  of  the  lunatic's 
property. 

In  the  course  of  the  argument  some 
^t  reliance  was  placed  on  the  case  of 
MaUon  V.  Swift  (19),  which  is  also  referred 
to  by  Lord  Justice  Cotton.  In  that  case 
there  was  equitable  conversion  during  the 
testator's  lifetime,  actual  conversion  after 
his  death.  The  {H'oceeds  were  in  Court. 
The  Crown  claimed  probate  duty.  '  The 
aignmeat  on  behalf  of  the  next-of-kin,  and 
the  decision  of  the  Court,  proceeded  on  the 
Vol.  67.— Q.B. 


ground  that  the  right  to  probate  duty 
depended  on  the  actual  form  and  condition 
of  the  property  at  the  death,  that  the 
Crown  was  not  entitled  to  enforce  for 
fiscal  purposes  equities  between  private 
parties,  and  that  real  estate,  though  con- 
verted out  and  out,  was  not  within  the 
jurisdiction  of  the  Ordinary,  nor  part  of 
the  "  estate  and  effiscts  for  or  in  respect 
of  which  probate  "  is  granted  under  the 
Act  of  Geo.  3.  That  view  is  perfectly 
intelligible.  But  after  the  dedsion  of  thiiB 
House  in  The  Attorney-General  v.  Brun- 
ning  (1)  it  was  thought  to  be  inconsistent 
with  the  grounds  on  which  that  case  was 
decided,  and  it  seems  to  have  been  finally 
exploded  by  the  reasoning  of  Lord  Jnstace 
James,  then  Yice-Chanc^or,  in  Forbes  v. 
Steven  (20),  which  met  witii  general  ac- 
ceptance,  and  has  been  followed  in  The 
Attorney-General  v.  Lomas  (48)  and  Tfie 
Attorney-General  v.  Hvhbuck  (2),  both  of 
which  cases  relate  to  probate  duty.  In 
connection  with  this  point  it  is  to  be 
observed  that  although  the  Probate  Court 
never  recognised  the  doctrine  of  equitable 
conversion  a  different  view  is  now  taken 
in  the  Probate  Division.  In  In  the  goods 
o/Gtmn  (49)  the  President  granted  pro- 
bate of  a  married  woman's  will  or  appoint- 
ment, dealing  only  with  real  estate,  which 
had  been  impressed  with  the  character  of 
personal  estate,  and  he  concluded  his  judg- 
ment in  these  words :  ''  I  am  of  opinion 
that  where  fV*eehold  property  has  had  im- 
pressed upon  it  a  changed  character  by 
reason  of  the  doctrine  of  equitable  conver- 
sion, it  is  to  be  treated  as  personalty,  and 
probate  duty  is  payable^  and  it  thmfore 
follows  that  probate  must  be  granted. 
Probate  must  issue." 

Under  these  drcumstances,  it  seems  to 
me  that  no  reliance  can  be  placed  upon 
Mataon  v.  Swift  (19) — or,  I  may  add,  upon 
any  of  the  glosses  on  that  case — whidi  it 
is  difficult,  I  think,  to  understand,  and 
still  more  difficult  to  reconcile  with  the 
facts  as  they  appear  in  Mr.  Beavan's 
report. 

It  wa.s  not  easy  to  apprehend  the  pre- 
cise view  which  the  learned  counsel  for 

(48)  43  Law  J.  Rep.  Excb.  32;  Law  Rep. 
9  Exch.  29. 

(49)  53  Law  J.  Rep.  ?.,  D.  &  A.  107 ;  Law  Rep. 
9  P.  D.  242. 
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the  respondents  took  of  the  order  of  the 
Lords  Justices  and  the  conveyance  of  the 
Wootton  Bassett  estate.  One  thing,  how- 
ever, was  clear.  They  did  not  accept  the 
view  of  the  Court  of  Appeal  in  its  in- 
tegrity. They  admitted  that  the  decUi- 
ration  that  the  property  was  to  be  con- 
sidered part  of  the  lunatic's  personal  estate 
for  what  it  was  worth  applied,  or  might 
apply,  for  the  purposes  of  administration 
during  the  lunatic's  life.  They  did  not 
conceal  their  opinion  that  in  the  event  of 
the  lunatic  dying  intestate  and  his  real 
estate  and  personal  estate  becoming  sepa- 
rated, the  heir  would  have  had  a  better 
claim  to  the  Wootton  Bassett  estate  than 
the  next-of-kin.  So  that  on  two  points, 
one  of  which  goes  to  the  root  of  the 
decision  of  the  Court  of  Appeal,  the 
counsel  for  the  respondents  were  at  odds 
with  the  judgments  they  attempted  to 
6up{)ort.  It  seemed  to  me  that  if  they 
had  not  been  hampered  by  those  judg- 
ments in  their  favour,  they  would  have 
preferred  to  argue,  as  they  appear  to  have 
argued  before  the  Court  of  Appeal,  that 
the  declaration  of  the  Lords  Justices  had 
no  effect  at  all.  And  rightly.  The  truth 
is,  you  must  either  give  the  order  and 
conveyance  tbeir  full  meaning  and  effect, 
or  you  must  hold  that  the  declaration  that 
the  property  was  to  be  considered  per- 
sonal estate  had  no  force  or  operation 
whatever,  and  that  the  order  of  the  Lords 
Justices  was  a  blunder. 

For  the  reasons  I  have  given  I  decline 
to  adopt  the  latter  alternative.  I  think 
it  was  the  duty  of  the  Court  in  Lunacy 
to  preserve  the  character  of  the  lunatic's 
property.  I  think  the  Court  plainly  in- 
tended to  do  so.  I  think  the  order  and 
conveyance  were  effectual  for  the  purpose, 
and  therefore  I  am  of  opinion  that  the 
order  of  the  Court  of  Appeal  must  be 
reversed. 

Order  appealed  from  reversed ;  order 
qf  Queen* 8  Berush  Division  restored  ; 
respondents  to  pay  to  appellant  the 
costs  both  here  and  below. 


Solicitors— The  Solicitor  of  Inland  Revenue,  for 
appellant;  Hunters  Sc  Haynes,  for  respondents. 


[IN  THB  COURT  OF  APPEAL.] 
1887        1 

19,  21.       J  ^™  ^^^  ^^  * 

EcclesiasticcULaw — Contumacious  Clerk 
— Disobedience  to  Order  of  Suspension — 
Expiration  of  Period  of  Suspension— 
Writ  de  contum^ice  capiemdo  issued  after 
such  Expiration — Habeas  Corpus — 5  Eliz, 
c.  23.  s.  10;  53  Geo.  3.  c.  127— Appeal 
from  Order  discharging  Prisoner — Practice 
—Judicature  Act,  1873,  s.  19. 

An  appeal  lies  from  an  order  of  the 
Queen's  Bench  Division  making  absolute  a 
rule  for  a  writ  oj  habeas  corpus  for  the  dis- 
charge of  a. prisoner  from  custody. 

A  derkf  against  whom  proceedings  had 
been  instituted  under  the  Church  Discipline 
Act,  1840,  for  offences  against  ritual,  was 
suspended  ab  officio  for  six  calendar 
months.  During  this  period  he  officiated 
in  breach  of  the  suspension  ;  and  he  was 
thereupon  pronounced  to  be  contumacious 
and  in  contempt,  and  a  significavit  was 
issued.  After  the  six  monjths^  period  of 
suspension  had  expired  a  writ  de  contu- 
m>ace  capiendo  was  issued  under  which  he 
was  imprisoned.  Upon  an  application 
for  a  habeas  corpus, — Held,  that  the  writ 
de  eontumace  capiendo  could  be  lawfully 
issued  after  the  expiration  of  the  period  of 
suspension,  and  that  therefore  the  derk  was 
properly  imprisoned. 

The  provisions  of  5  Eliz.  c.  23  with 
regard  to  the  torit  de  excommunicato  capi- 
endo, and  the  former  practice  of  the  Eccle- 
siastical Courts  follotoing  thereupon,  are, 
by  53  Geo.  3.  c.  127.  s.  1,  applied  to  the 
writ  de  eontumace  capiendo  so  far  as  ths 
same  are  applicable. 

Judgment  of  the  Queen^s  Bench  Division 
(56  Law  J.  Rep.  Q.B.  632;  Law  Rep.  19 
Q.B.  D.  307)  reversed. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division,  making  absolute  a  rule 
for  a  habeas  corpus,  reported  56  Law  J. 
Rep.  Q.B.  532,  sub  nom.  The  Queen  v. 
Lord  Penaance. 

In  April,  1885,  proceedings  were  taken 
by  Mr.  Hakes  against  the  Rev.  James  Bell 
Cox,  vicar  of  St.  Margaret's,  Toxteth  Park, 
Liverpool,  for  ofiences  against  ritual  under 
the  Church  Discipline  Act,  1840  (3  &  4 

♦  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Fry,  L.J. 
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Vict.  c.  86).  The  case  was  sent  bj  letters 
of  request  to  Lord  Fenzanoe,  Official  Prin- 
cipal of  the  Chancery  Court  of  York,  and 
Mr.  Cox  was  found  guilty  of  the  offences 
charged.  A  monition  was  thereupon 
iasiied  on  the  19th  of  August,  1885,  and 
seryed  upon  Mr.  Cox  on  the  5th  of  Sep- 
tember, 1885,  admonishing  him  to  refrain 
from  the  practices  of  which  he  had  been 
found  guilty ;  but  this  monition  Mr.  Cox 
disobeyed.  In  consequence  of  this  dis- 
obedience Mr.  Cox  was,  on  the  13th  of 
June,  1886,  suspended  by  Lord  Penzance 
ab  officio  for  six  calendar  months,  and  this 
order  of  suspension  was  duly  served  upon 
him.  Whilst  so  suspended  Mr.  Cox,  on 
the  20th  of  June,  1886,  officiated  in  his 
church  of  St.  Margaret's,  Liverpool,  and 
on  the  30th  of  July,  1886,  he  was  adjudged 
by  Lord  Penzance  to  have  so  acted.  An 
application  was  accordingly  made  to  Lord 
Penzance  that  his  disobedience  and  con- 
tempt should  be  signified  to  her  Majesty 
in  Chancery,  and  on  the  5th  of  August, 

1886,  a  signifioavU  was  issued.  Up  to 
this  date  Mr.  Cox  had  abstained  from  ap- 
pearing in  the  suit,  and  had  taken  no  part 
therein. 

Upon  the  same  day  upon  which  the  sig- 
nifieaijit  issued — the  5th  of  August,  1886 
—Mr.  Cox  obtained  from  the  Queen's 
Bench  Division  a  rule  nisi  for  a  prohibi- 
tion calling  upon  Lord  Penzance  and  Mr. 
Hakes  to  shew  cause  why  further  proceed- 
ings in  the  suit  should  not  be  restrained. 
TLos  rule  was  discharged  by  the  Queen's 
Bench  Division  on  the  Wth  of  March, 

1887,  which  judgment  was  affirmed  by  the 
Court  of  Appeal  on  the  28th  of  April, 
1887. 

The  signtficemt  was  sent  by  mittimus  to 
the  Chancellor  of  the  County  Palatine  of 
I^ncaster,  within  whose  junsdiction  St. 
Margaret's  is  situate,  and  on  the  2nd  of 
May,  1887,  a  writ  de  contvmace  capiendo 
▼as  issued  under  which  Mr.  Cox  was  on 
the  4th  of  May  arrested  and  imprisoned 
in  her  Majesty's  prison  at  Walton-on-the- 

The  Queen's  Bench  Division  made  abso- 
lute the  rule  nisi  for  a  writ  oi  habeas  corpus 
^  a  view  to  Mr.  Cox's  discharge  from 
p™>n,  on  the  ground  that  as  the  order  of 
"wpensicm  ah  officio  expired  on  the  13th 
of  December,  1886,  and  was  no  longer  in 
force,  the  writ  de  cowlumace  capiendo  could 
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not  be  issued,  there  being  no  order  in 
existence  at  that  time  which  he  could 
possibly  obey. 

Mr.  Hakes,  the  promoter,  appealed  (1). 

(])  The  following  are  the  material  statutes: — 
53  Geo.  3.  c.  127.  s.  1,  "Whereas  it  is  expe- 
dient that  excommanication,  together  with  all 
proceedings  following  thereupon,  shoald,  saving 
in  certain  cases,  be  discontinued,  and  that  other 
proceedings  should  be  substituted  in  lieu  there- 
of ;  and  that  certain  other  regulations  should 
be  made  in  the  proceedings  of  the  Ecclesias- 
tical Courts ;  and  that  more  convenient  modes 
of  recovering  tithes  and  church  rates  in  certain 
cases  should  be  provided ;  Be  it  therefore 
enacted,  that  from  and  after  the  passing  of  this 
Act,  excommunication,  together  with  all  pro- 
ceedings following  thereupon,  shall  in  all  oases, 
save  those  hereafter  to  be  specified,  be  discon- 
tinued .  .  .  ;  and  that  in  all  causes  which  ac- 
cording to  the  laws  of  this  realm  are  cognisable 
in  the  Ecclesiastical  Courts,  when  any  person  or 
persons  having  been  duly  cited  to  appear  in  any 
Ecclesiastical  Court,  or  required  to  comply  with 
the  lawful  orders  or  decrees,  as  well  final  as 
interlocutory,  of  any  such  Court,  shall  neglect 
or  refuse  to  appear,  or  neglect  or  refuse  to  pay 
obedience  to  such  lawful  orders  or  decrees,  or 
when  any  person  or  persons  shall  commit  a  con- 
tempt in  the  face  of  such  Court,  no  sentence  of 
exoonununication  shall  be  given  or  pronounced, 
saving  in  the  particular  cases  hereafter  to  be 
specified ;  but  instead  thereof  it  shall  be  lawful 
for  the  Judges  or  Judge  who  issued  out  the 
citation,  or  whose  lawful  orders  or  decrees  have 
not  been  obeyed,  or  before  whom  such  con- 
tempt in  the  face  of  the  Court  shall  have  been 
committed,  to  pronounce  such  person  or  persons 
contumacious  and  in  contempt,  and  within  ten 
days  to  signify  the  same  in  the  form  to  this  Act 
annexed,  to  his  Majesty  in  Chancery,  as  hath 
heretofore  been  done  in  signifying  exoonununica- 
tions ;  and  thereupon  a  writ  de  oontmnaoe  oapi- 
endOf  in  the  form  to  this  Act  annexed,  shall 
issue  from  the  Court  of  Chancery,  directed  to 
the  same  persons  to  whom  the  writs  de  exeom- 
municato  capiendo  have  heretofore  been  directed ; 
and  the  same  shall  be  returnable  in  like  manner 
as  the  writ  de  excommum^sato  eapietido  hath 
been  by  law  returnable  heretofore,  and  shall 
have  the  same  force  and  effect  as  the  said  writ; 
and  all  rules  and  regulations  not  hereby  altered, 
now  by  law  applying  to  the  said  writ  and  the 
proceedings  following  thereupon,  and  parti- 
cularly the  several  provisions  contained  in  a 
certain  Act  passed  in  the  fifth  year  of  Queen 
Elizabeth,  intituled  *  An  Act  for  the  due  execu- 
tion of  the  writ  de  exoommtmicato  capiendo^* 
shall  extend  and  be  applied  to  the  said  writ  de 
cantunuice  capiendo  and  the  proceedings  follow- 
ing thereupon,  as  if  the  same  were  herein  par- 
ticularly repeated  and  enacted ;  and  the  proper 
officers  of  the  said  Court  of  Chancery  are  hereby 
authorised  and  required  to  issue  such  writ  de 
eorUumace  oaviendo  accordingly ;  .  .  .  and  upon 
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JmjuM  and  Dwnchwerta,  for  the  pro- 
moter. 

Sir  W,  PhiUimore  and  L,  P,  Beaufort^  for 
Mr.  Bell  Cox. — The  arguments  were  sab- 
stantially  the  same  as  in  the  Court  below. 

The  following  additional  authorities  were 
referred  to— -Fitzherbert's  Nai.  Brev.,  62 ; 
Otighion's  Ordo  Judiciorwn^  vol.  i.  tit.  38, 
40;  MaHin  v.  Maohonochie  (2),  In  re 
Dale  (3),  and  In  re  Green  (4). 

There  was  also  a  preliminary  objection 

the  due  appearance  of  the  party  so  cited  and 
not  having  appeared  as  aforesaid,  or  the  obedi- 
ence of  the  party  so  cited  and  not  having  obeyed 
as  aforesaid,  or  the  dne  submission  of  the  party 
so  having  committed  a  contempt  in  the  face  of 
the  Court,  the  Judges  or  Judge  of  such  Ecclesi- 
astical Court  shall  pronounce  such  party  ab- 
solved from  the  contumacy  and  contempt 
aforesaid,  and  shall  forthwith  make  an  order 
upon  the  sheriff,  gaoler,  or  other  officer  in  whose 
custody  he  shall  be,  in  the  form  to  this  Act 
annexed,  for  discharging  such  party  out  of 
custody,  and  such  sheriff,  gaoler,  or  other 
officer  shall,  on  the  said  order  being  shewn  to 
him,  so  soon  as  such  party  shall  have  dis- 
charged the  costs  lawfully  incurred  by  reason 
of  such  custody  and  contempt,  forthwith  dis- 
charge him.** 

Section  2 :  "Provided  always,  that  nothing  in 
this  Act  contained  shall  prevent  any  Eccle- 
siastical Court  from  pronouncing  or  declaring 
persons  to  be  excommunicate  in  definitive 
sentences,  or  in  interlocutory  decrees  having 
the  force  and  effect  of  definitive  sentences, 
such  sentences  or  decrees  being  pronounced  as 
spiritual  censures  for  offences  of  ecdesiaistical 
cognisance,  in  the  same  manner  as  such  Court 
m^ht  lawfully  have  pronounced  or  declared 
the  same  had  this  Act  not  been  passed." 

6  Eliz.  c.  28.  s.  10:  **  Saving  and  reserving  to 
all  archbishops  and  bishops,  and  all  others 
having  authority  to  certify  any  person  excom- 
municated, like  authority  to  accept  and  receive 
the  submission  and  satisfaction  of  the  said 
person  so  excommunicated,  in  manner  and  form 
heretofore  used,  and  him  to  absolve  and  release, 
and  the  same  to  signify,  as  heretofore  hath  been 
accustomed,  to  the  Queen's  Majesty,  her  heirs 
and  successors,  into  the  High  Court  of  Chancery ; 
and  thereupon  to  have  such  writs  for  the  deliver- 
ance of  the  said  person  so  absolved  and  released 
from  the  sheriffs  custody  or  prison,  as  hereto- 
fore they  or  any  of  them  had,  or  of  right  ought 
or  might  have  had." 

(2)  49  Law  J.  Rep.  Q.B.  9  ;  Law  Rep.  4  Q.B. 
D.  697 ;  in  the  House  of  Lords,  tub  nam,  Mac- 
konochie  v.  Lord  Pensanee,  60  Law  J,  Rep.  Q.B. 
611 ;  Law  Rep.  6  App.  Cas.  424. 

(3)  60  Law  J.  Rep.  Q.B.  284;  Law  Rep. 
6  Q.B.  D.  376. 

(4)  61  Law  J.  Rep.  Q.B.  25;  Law  Rep.  6 
App.  Cas.  657,  9uh  novi.  Oreen  v.  I^ord  Pmzance, 


taken  on  behalf  of  Mr.  Bell  Cox  that  an 
appeal  would  not  He  from  an  order  of  the 
Queen's  Bench  Division  discharging  a 
person  from  prison  under  &  habeas  corptu; 
and  further  that  even  if  there  was  an 
appeal  the  present  appellant  could  not 
appeal. 

Lord  Esher,  M.R.— In  this  case  a 
monition  was  issued  directing  Mr.  Bell 
Cox  to  refrain  from  certain  practices, 
and  the  result  of  that  was  that  on  the 
13th  of  June,  1886,  a  decree  was  issued 
suspending  him  from  officiating  in  his 
church  for  six  months.  That  period  would 
expire  on  the  13th  of  December,  1886. 
Tlunking  it  to  be  his  duty  to  disobey  the 
Court,  he  officiated  iu  his  church  during 
that  i)eriod.  Thei*eupon  a  aignijwmt 
issued  on  the  5th  of  August  to  the  High 
Court  as  representing  the  old  Court  of 
Chancery.  Mr.  Bell  Cox  then  moved  for 
a  prohibition.  The  rule  for  a  prohibition 
was  finally  disposed  of  and  dismissed  in 
April,  1887,  and  on  the  2nd  of  May, 
1887,  a  writ  de  contumaoe  capiendo  was, 
after  proper  steps,  taken  out  of  the  Chan- 
eery  of  the  County  Palatine  of  Lancaster, 
and  Mr.  Cox  was  arrested.  Thereupon 
the  present  application  for  a  writ  of  habeas 
corpus  was  made  in  the  Queen's  Bench 
Division,  and  granted.  Under  these  cir- 
cumstances the  appeal  comes  before  this 
Court. 

The  first  point  taken  on  behalf  of  Mr. 
Bell  Cox  is  that  no  appeal  lies.  It  was 
said  that  if  an  appeal  does  lie  in  applica- 
tions for  a  writ  of  Iiabeas  corpus^  a  person 
would  be  deprived  of  privileges  which  he 
had  before — namely,  that  under  the  old 
system  if  he  moved  for  a  writ  of  habeas 
corpiLshQ  moved  before  a  single  Judge,  and 
if  the  writ  was  refused  the  applicant 
might  move  before  all  the  Judges  in  suc- 
cession; whereas  if  there  is  an  appeal 
from  the  decision  of  the  first  Judge,  the 
applicant  is  deprived  of  that  privilege.  In 
the  first  place  I  think  it  wrong  to  say  that 
under  the  old  system  the  applicant  could 
move  before  each  Judge.  He  could  move 
before  every  Court,  and  if  the  writ  were 
refused  by  one  Court  he  could  go  to  an- 
other. But  in  efiect,  though  not  in  form, 
that  was  an  appeal;  he  could  go  before 
the  second  or  third  Court  upon  precisely 
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the  ttme  materialB.     Now  a  writ  of  habeas 
corpus  was  generally  applied  for  in  order 
to  test  some  important  proposition  of  law 
with  regard  to  the  liberty  of  the  subject — 
geoenlly  speaking,   wiUi   regard   to  the 
qaBgdon  of  arrest.     The  result  was  that 
if  the  Courts  differed  yon  had   different 
opinions  upon  that  question  of  law.  There- 
(ore  I  should  have  thought  that  when 
i^  Judicature  Act,  which  abolished  the 
separate  Courts,  was  passed,  in  this  case 
above  all  others  an  appeal  would  be  given, 
80  as  to  preserve  to  the  person  impriboned 
the  privilege  of    not   being  kept  under 
arrest  upon  the  decision  of  a  single  Court. 
There  was  first  of  all,  when  the  Courts 
wen  separated,  the  inconvenience  of  Courts 
of  co-ordinate  jurisdiction  coming  to  dif- 
ferent decisions  upon  the  same  point ;  and, 
secondly,  when  the  Courts  were  made  into 
one  Court,  there  was  the  impossibility  of 
going  from  one  Judge  to  another  Judge  of 
that  Court.     However,  the  question  really 
depends  upon  the  words  of  section  19  of 
the  Judicature  Act,  1873,  that  "^  the  Court 
of  Appeal  shall  have  j  unsdiction  and  power 
to  hear  and  determine  appeals  from  any 
judgment  or  order"  of  the  High   Court 
except  in  certain  cases.     The  ordinary  and 
inevitable  construction  of  those  words  is 
that  all  cases  which  are  not  within  the 
exception  are  within  the  general  words. 
Oddly  enough  it  is  suggested  that  the 
person  arrested  has  an  appeal  if  the  deci- 
sion IB  against  him;  but  that  if  the  writ  is 
iaBued,  the  perscm  who  objects  to  the  release 
has  no  appeal.     The  person  arrested  has  a 
right  of  appeal  given  to  him  by  the  Judi- 
cature Aet;  and  yet  it  is  said  that  the 
words  upon  which  he  relies  for  his  appeal 
give  no  appeal  in  the  other  case.     Such  a 
oontention   is  impossible.     Then   another 
point  was  taken,  that,  assuming  there  is  an 
appeal,  the  appellant  here  is  not  the  right 
person  to  appeal.     The  appellant  here  is 
&  person  aggrieved.     He  has  been  treated 
by  the  Ecclesiastical  Court  as  a  person 
aggrieved  by  the  acts  of  Mr.  Bell  Cox ;  he 
is  a  party  to  the  suit ;  he  was  heard  in 
the  Court  below  by  his  counsel ;  and  yet 
it  is  said  that  he,  one  of  the  parties,  is  not 
^titled  to  appeal.     That  seems  to  me  to 
be  an  equally  impossible  contention.     I 
bave  no  doubt  that  in  this  case  of  habeas 
^pui  there  is  an  appeal  to  this  Coiurt  by 


either  party,  and  it  is  the  duty  of  this 
Court,  where  the  question  is  one  of  law, 
to  give  its  opinion  upon  it. 

Now  let  us  see  what  the  appeal  is.  It 
is  suggested  that  the  writ  de  corUumace 
capiendo  was  issued  without  jurisdiction, 
and  so  was  issued  contrary  to  law,  and  for 
this  reason:  because  it  was  issued  after 
the  time  when  the  command  of  the  moni- 
tion was  exhausted,  it  being  said  that 
upon  the  true  construction  of  53  Geo.  3. 
c.  137,  this  writ  could  not  then  issue.  That 
is  the  way  the  argument  is  put.  I  agree 
with  the  Court  below  that  the  question 
is  whether,  after  the  order  of  suspension 
ab  officio  for  six  months  had  expired, 
the  writ  de  contmnace  capiendo  could  be 
lawfully  issued  ;  and  I  agree  that  that  de- 
pends upon  the  true  construction  of  53 
Geo.  3.  c.  127.  The  question  therefore  is, 
whether  we  agree  with  the  construction 
placed  upon  the  statute  by  the  Court 
below.  This  is  an  ordinary  question  of 
construction  of  a  statute,  and  in  dealing 
with  such  a  question  I  shall  follow  the 
ordinary  rule — ^namely,  to  endeavour  to 
construe  the  words  of  the  statute  accord- 
ing to  their  ordinary  meaning  in  the 
English  language,  unless  thei*e  is  some- 
thing necessarily  leading  to  the  contrary. 
I  decline  to  be  led  one  step  further  than  is 
absolutely  necessary  into  the  intricacies  of 
the  ecclesiastical  practice  and  law.  It  is, 
of  course,  necessaiy  in  construing  this  Act 
to  some  extent  to  follow  those  arguments, 
but  I  decline  to  follow  them  one  step 
further  than  I  am  obliged. 

Now  here  is  a  gentleman  who  has  dis- 
obeyed an  order  of  the  Ecclesiastical  Court. 
What  are  the  consequences,  according  to 
53  Geo.  3.  c.  127  ?  The  preamble  recites 
that  '^  Whereas  it  is  expedient  that  excom- 
munication, together  with  all  proceedings 
following  thereupon,  should,  saving  in  cer- 
tain cases,  be  discontinued."  Something 
has  been  said  as  to  the  reason  why  the 
Legislature  proceeded  to  deal  with  this 
question  of  excommunication.  One  reason 
was  given  by  Mr.  Jeune,  that  the  proceed- 
ings upon  excommunication  were  very  slow. 
I  dare  say  that  was  one  reason,  though  I 
do  not  know  that  slowness  was  peculiar 
to  proceedings  upon  excommunication.  I 
cannot  help  thinking  that  the  Legislature 
wished  to  get  rid  of  the  doctrine  of  excom- 
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munication  altogether  with  all  its  spiritual 
and  ecclesiastical  consequences,  which 
were  becoming  disagreeable  to  the  ideas  of 
people  in  general.  The  statute  then  en- 
acts that ''  from  and  after  the  passing  of 
this  Act  excommunication,  together  with 
all  proceedings  following  thereupon,  shall 
in  all  cases,  save  those  hereafter  to  be 
specified,  be  discontinued/'  The  words 
'*  save  those  hereafter  to  be  specified,"  in 
my  opinion,  apply  to  the  2nd  section. 
Therefore,  save  with  regard  to  the  cases 
specified  in  the  2nd  section,  excommuni- 
cation is  to  cease.  The  section  goes  on  : 
'^and  that  in  all  causes  which  according 
to  the  laws  of  this  realm  are  cognisable  in 
the  E^lesiastical  Courts,  when  any  person 
or  persons  having  been  duly  cited  to 
appear  in  any  Ecclesiastical  Court,  or  re- 
quired to  comply  with  the  lawful  orders 
or  decrees,  as  well  final  as  interlocutory, 
of  any  such  Court,  shall  neglect  or  refuse 
to  appear,  or  neglect  or  refuse  to  pay 
obedience  to  such  lawful  orders  or  de- 
crees, or  when  any  person  or  persons  shall 
commit  a  contempt  in  the  face  of  such. 
Court " — there  are  three  different  matters 
dealt  with — "  no  sentence  of  excommuni- 
cation shall  be  given  or  pronounced  save 
in  the  particular  cases  hereafter  to  be 
specified ;  but  instead  thereof  it  shall  be 
lawful  for  the  Judges  or  Judge  who 
issued  out  the  citation,  or  whose  lawful 
orders  or  decrees  have  not  been  obeyed,  or 
before  whom  such  contempt  in  the  £eu;e  of 
the  Court  shall  have  been  committed,  to 
pronounce  such  person  or  persons  con- 
tumacious and  in  contempt."  We  have 
been  told  that  under  the  old  system  there 
was  the  declaration  that  the  offending 
person  was  contumacious,  and  that  as  a 
matter  of  necessity  it  was  decreed  that  he 
should  be  excommunicated.  This  enact- 
ment has  taken  out  the  sentence  of  excom- 
munication, and  has  put  the  pronunciation 
of  contumacy  in  place  and  instead  of  the 
sentence  of  excommunication.  It  has  not 
taken  out  one  step  and  left  the  other ;  it 
has  taken  out  one  step  and  put  another 
in  its  place.  The  section  continues :  *'  and 
within  ten  days  to  signify  the  same,  in  the 
form  to  this  Act  annexed,  to  his  Majesty 
in  Chancery,  as  hath  heretofore  been  done 
in  signifying  excommunications;  and 
thereupon  a  writ  de  contuma>oe  capiendo 


in  the  form  to  this  Act  annexed  shall 
issue  from  the  Court  of  Chancery,  .  .  . 
and  the  same  shall  be  returnable  in  like 
manner  as    the  writ  de    excammuniocOo 
capiendo  " — that  shews  again  that  the  one 
is  put  instead  of  the  other — ^'hath  been 
by  law  returnable  heretofore,   and  shall 
have  the  same  force  and  effect  as  the  said 
writ" — again  shewing  that  the  one  is  put 
instead  of  the  other — "  and  all  rules  and 
regulations  not  hereby  altered,  now  by 
law  applying  to  the  said  writ  and  the 
proceedings  following  thereupon,  and  par- 
ticularly die  several  provisions  contained 
in  a  certain  Act  passed  in  the  fifth  year  of 
Queen  Elizabeth,  intituled  an  Act  for  the 
due  execution  of  the  writ  de  excommuni- 
caio  capiendo,  shall  extend  and   be  ap- 
plied   to    the    said    writ    de    cantumace 
capiendo,  and  the  proceedings   following 
thereupon,  as  if  the  same  were   herein 
particularly  repeated  and  enacted."    No- 
thing can  be  clearer  than  that  the  one 
writ  is  substituted  for  the  other,  with  all 
the  consequences  formerly  attaching  to  the 
old  writ,  and  that  all  the   proceedings 
which  used  to  be  taken  on  the  old  writ 
are  now  to  be  taken  upon  the  new  writ. 
It  is  the  most  complete  writing  into  this 
Act  of  all  the  enactments  in  the  statute  of 
Elizabeth  which  are  applicable  to  the  new 
state  of  things  under  die  new  Act.    Those 
that  are  not  applicable  are  not  brought 
in,   but  only  those  that  are  applicable. 
Then  it  goes  on  :  "  and  the  proper  officers 
of  the  said  Court  of  Chancery  are  hereby 
authorised  and  required  to  issue  such  writ 
de  contunMce  capiendo  accordingly,  and 
all  sheriffs,  gaolers,  and  other  officers  are 
hereby  authorised  and  required  to  execute 
the  same  by  taking  and  detaining  the 
body  of  the  person  against  whom  the  said 
writ  shall  be  directed  to  be  executed  " — 
those  are  the  directions  which  are  im- 
posed, not  upon  the  Ecclesiastical  Court, 
but  upon  the  Court  of  Chancery  and  its 
executive  officers ;  the  section  having  firat 
dealt  with  the  procedure  in  the  Ecclesias- 
tical Court,  and  then  with  the  Court  of 
Chancery  which  is  to  execute  the  decree  of 
the  Ecclesiastical  Court,   now   falls  back 
upon  the  Ecclesiastical  Court — "  and  upon 
the  due  appearance  of  the  party  so  cited 
and  not  having  appeared  as  aforesaid,  or 
the  obedience   of   the  party  so  dted  and 
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not  baying  obeyed  as  aforesaid,  or  the  due 
sabmission  of  the  party  so  having  com- 
mittad  a  contempt  in  the  face  of  the  Court, 
tbe  Judges  or  Judge  of  such  Ecclesiastical 
Court"— in  those  three  cases — "shall 
pronounce  such  party  absolved  from  the 
contumacy  and  contempt  aforesaid."  The 
declaration  of  contumacy  is  put  in  the 
plaoe  of  the  decree  of  excommunication, 
and  tbose  words  mean  that  although  the 
offending  person,  if  he  does  none  of  those 
three  tlungs,  would  be  left  to  the  pro- 
oedare  in  respect  of  his  contumacy,  which 
is  by  this  Act  the  procedure  formerly  at- 
tendOng  upon  the  decree  of  excommunica- 
tion, yet  in  any  of  the  above  three  cases 
the  Judge  shall  absolve  him  from  the 
effects  and  from  the  results  of  his  con- 
tumacy or  contempt,  '^  and  shall  forthwith 
make  an  order  in  the  form  to  this  Act 
annexed  for  discharging  such  party  out  of 
custody,  and  such  sheriff,  gaoler,  or  other 
officer  shall,  on  the  said  order  being  shewn 
to  him,  so  soon  as  such  party  shall  have 
discharged  the  costs  lawfully  incurred  by 
reason  of  such  custody  and  contempt, 
forthwith  discharge  him."  Now  observe 
this,  that  though  the  Ecclesiastical  Court 
is  ordered  under  the  given  circumstances 
to  discharge  him,  the  section  does  not  say 
that  upon  that  order  he  is  to  walk  out  of 
prison.  The  order  of  discharge  must  be 
shewn  to  the  gaoler,  and  after  that  he  is  to 
be  discharged  only  so  soon  as  he  shall 
have  paid  the  costs. 

Now  the  fair  reading  of  that  section, 
taking  it  in  its  ordinary  sense,  is  that 
when  a  person  does  certain  of  those  things 
which  under  the  old  law  would  have 
rendered  him  subject  to  a  sentence  of 
excommunication,  he  is  to  be  declared 
contumacious.  All  that  followed  upon  a 
sentence  of  excommunication  is  to  follow 
now.  If  the  offending  person  did  one  of 
the  three  things  mentioned  at  the  end  of 
the  section,  he  is  to  be  absolved  from  his 
contumacy  or  contempt,  and  when  cerl^dn 
other  things  are  done  he  is  to  be  discharged. 
Not  one  of  these  three  things  was  done 
by  Mr.  Bell  Cox.  Therefore  he  has  not 
Wught  himself  within  the  latter  part  of 
the  section.  He  is  left  under  the  former 
part  of  the  section  ;  with  the  same  con- 
sequences as  would  have  attached  before 
the  statute  where  for  the  same  offence  he 
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would  have  been  under  sentence  of  excom- 
munication. What  would  have  happened 
to  him  appears  from  5  Eliz.  c.  23.  That 
statute  does  not  really  deal  with  the 
Ecclesiastical  Court  at  all.  It  deals  with 
the  executive  power  which  was  to  carry 
the  decrees  of  the  Ecclesiastical  Court 
into  effect ;  and  I  am  inclined  to  think  that 
if  section  10  had  not  been  there,  nothing 
in  that  statute  would  have  affected  the 
procedure  of  the  Ecclesiastical  Court.  But 
for  gi'eater  caution  section  10  was  put  in, 
which  reserves  ''to  all  archbishops  and 
bishops,  and  all  others  having  authority  to 
certify  any  person  excommunicated,  like 
authority  to  accept  and  receive  the  sub- 
mission and  satisfaction  of  the  said  person 
BO  excommunicated,  in  manner  and  form 
heretofore  used,  and  him  to  absolve  and 
release,  and  the  same  to  signify,  as  here- 
tofore hath  been  accustomed,  to  the  Queen's 
Majesty,  her  heirs  and  successors,  into 
the  High  Court  of  Chancery ;  and  there- 
upon to  have  such  writs  for  the  deliver- 
ance of  the  said  person  so  absolved  and 
released  from  the  sheriffs'  custody  or 
prison,  as  heretofore  they  or  any  of  them 
had,  or  of  right  ought  or  might  have  had.'' 
That  is  to  be  appHed,  as  introduced  into 
the  Act  of  (too.  3,  with  respect  to  the 
accepting  and  receiving  the  submission 
and  sati^action,  not  of  the  person  excom- 
municated, but  of  the  person  pronounced 
contumacious.  Those  proceedings  with 
regard  to  submission,  absolution,  and  re- 
lease are  to  be  afi  formerly  in  use.  That 
drives  us  to  a  certain  extent  to  consider 
the  practice  of  the  Ecclesiastical  Court. 
Now  one  of  the  great  uses  of  Baker  v. 
Thorogood  (5)  seems  to  me  to  be  this, 
that  it  contains  a  careful  statement  by  Dr. 
Lushington  as  to  what  was  the  practice  of 
the  Ecclesiastical  Court.  We  are  asked 
to  disregard  that  declaration  of  the  practice, 
on  the  ground  that  it  was  not  necessary 
for  the  decision.  To  my  mind  when  a 
great  Judge,  a  master  of  the  whole  sub- 
ject, thinking  it  necessary  for  the  decision 
of  the  case  to  carefully  examine  into  and 
to  state  the  practice,  it  is  nothing  to  say 
as  against  that,  that  it  was  not  necessary 
for  the  decision.  Such  a  statement  as 
that  is  of  the  greatest  authority,  though 

(6)2Ciir.Ec.R,632. 
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not  binding  upon  us,  and  'it  would  be 
strange  if  we  ventured  to  differ  from  it. 
That  is  the  practice  under  the  statute  of 
Elizabeth,  and  it  is  to  be  taken  as  written 
into  the  Act  of  Geo.  3.  Therefore  after 
the  writ  de  oontumace  capiendo  has  issued, 
the  case  is  to  be  treated  in  the  same  way 
with  regard  to  all  its  results  as  it  would 
have  been  treated  under  the  old  practice 
of  the  Court,  unless  the  person  does  one 
of  the  three  things  mentioned  in  the 
latter  part  of  section  1  of  the  Act  of  Geo.  3. 
Now  it  is  said  that  under  certain  cir- 
cumstances a  person  cannot  do  any  of  the 
things  mentioned  in  the  latter  part  of  the 
section.  For  instance,  he  cannot  appear 
after  the  suit  is  over ;  he  cannot  obey  in 
certain  cases  after  he  has  once  disobeyed. 
The  answer  is  that  he  remains  within  the 
first  part  of  the  section.  We  are  not 
called  upon  to  say,  when  the  case  goes 
back  to  the  Ecclesiastical  Court,  what  is 
to  be  done.  There  is  a  remarkable  judg- 
ment by  Lord  Penzance  in  Dean  v.  Green 
(6)  upon  the  subject  of  obedience;  but 
that  judgment  was  given  by  Lord  Pen- 
zance when  exercising  jurisdiction  in  the 
Ecclesiastical  Court,  and  it  can  only  be 
questioned  in  the  Privy  Council.  We 
have  only  to  decide  whether  the  Court 
below  were  right  in  releasing  Mr.  Bell 
Cox  without  letting  the  Ecclesiastical 
Court  consider  whether  he  has  obeyed  or 
not.  That  depends  upon  the  construction 
of  53  Geo.  3.  c.  127.  The  learned  Judges 
seem  to  me  to  have  said  that  the  Act  is 
not  to  be  read  in  its  ordinary  sense,  be- 
cause the  object  of  section  1  was  to  enforce 
obedience  in  the  future,  and  not  to  punish 
for  past  acts.  That  raises  this  sort  of  con- 
sideration :  Is  punishment  under  the 
English  law  always  in  order  to  compel 
obedience  in  the  future  and  not  to  punish 
for  past  acts  f  As  a  general  proposition 
it  is  true  that  the  administration  of  the 
whole  of  the  criminal  law  is  not  merely 
to  punish  for  past  acts  which  can  never 
be  undone,  but  to  compel  obedience  in 
the  future.  But  its  object  is  to  shew 
the  person  punished,  and  other  persons 
who  may  be  inclined  to  do  the  same 
thing,  that  if  they  do  it  they  will  be 
punished.     Therefore   if  this   is    treated 

(6)  Law  Kep.  8  P.  D.  79. 


as  a  general  proposition  of  law,  it  is 
applicable  to  this  statute  in  the  same 
way  as  to  all  other  statutes  under  which 
punishments  are  passed,  whether  criminal, 
or  penal  in  the  nature  of  civil  punishment. 
If  so,  it  cannot  alter  the  construction  of 
this  statute.  But  if  it  is  said  that  there 
is  something  special  in  this  statute  or  in 
the  subject-matter  with  which  it  deals 
which  gives  this  statute  a  different  mean- 
ing, I  ask  where  are  the  words  f  There 
are  no  words  from  which  one  can  infer 
such  an  intention  in  the  Legislature.  There 
is  nothing  in  the  subject-matter  which 
compels  us  to  give  it  a  peculiar  meaning. 
Therefore  I  cannot  agree  with  the  judg- 
ment of  the  Court  below. 

That  being  so,  is  there  any  authority 
upon  the  subject  f  The  case  of  Becker  v. 
Thorogood  (5)  is  particularly  useful  for  the 
purpose  for  which  I  have  already  used  it. 
But  I  thiok  it  is  also  an  authority 
against  the  construction  of  53  Creo.  3. 
c.  127  which  the  Court  below  adopted.  It 
seems  to  me  impossible  to  say  that  Dr. 
Lushington  overlooked  that  statute ;  and 
yet  it  might  have  been  equally  said 
in  that  case  that  what  he  waa  doing 
was  not  necessary  for  the  purpose  of 
enforcing  obedience  in  the  future,  but  had 
reference  to  what  was  done  and  could 
not  be  undone.  If  we  were  to  follow 
the  judgment  of  the  Court  below,  we 
should  have  to  say  that  Dr.  Lushington,. 
in  what  he  did  in  that  case,  was  acting 
contrary  to  the  proper  construction  of  the 
statute  of  Geo.  3.  I  think  that  his  de- 
cision was  right,  and  we  cannot  agree 
with  the  judgment  of  the  Court  below. 
The  rule  nisi  ought  to  have  been  dis- 
charged. I  do  not  consider  what  is  to  be 
the  result  of  that  discharge.  I  give  no 
opinion  as  to  whether  Mr.  Bell  Cox  can  be 
re-arrested  under  the  former  proceedings. 
I  wish  to  add  that  section  2  does  not  in 
any  way  interfere  with  the  construction 
put  upon  section  1 .  It  may  apply  to  many 
cases  not  within  section  1,  and  I  am  in- 
clined to  think  it  may  give  an  alternative 
remedy  even  in  cases  within  section  1. 
The  appeal  must  be  allowed. 

BowEN,  L.J. — This  case  is  of  great  im- 
I)ortanoe  on  more  than  one  account.  In 
the  first  place,  it  is  the  first  appeal  in  the 
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history  of  this  Court   against   an    order 
of  the  High   Ck)urt  discharging  a  person 
finom  custody.     It  was  suggested  that  no 
appeal  Kee.    This  Court  does  not  desire  to 
assume  or  to  refuse  jurisdiction ;  we  wish 
simply  to  ohejr  the  law.     We  have  come 
to  the  conclusion  that  there  are  no  words 
in  the  Judicature  Act  which  take  this 
case  out  of  the  ordinary  rule.   In  consider- 
ing whether  the  order  made  helow  was 
right,  we  have  not  to  discuss  any  discretion 
exercised  hy  the   Court  below.     I   need 
hardly  say  that  if  in  their  discretion , the 
Court  below  had  seen  fit  to  release  a  person 
who  was  in  custody,  it  would  be  a  very 
difficult  thing  to  persuade  this  Court  to 
reverse  that  dedsion.     But,  in  truth,  the 
decision  of  the   Court  below  was   on   a 
pure  matter  of  law — the  construction  of  a 
statute.    We  are  bound  to  construe  the 
statute,  just  as  the  Court  below  was  \  and  if 
we  reluctantly  come  to  a  different  conclu- 
sion, it  is  our  duty  to  say  so.     Now  it  was 
said  that  to  construe  the  Judicatui-e  Act 
as  including  amongst  orders  of  the  Court 
below  subject  to  appeal  orders  made  on 
Meaa  corpus,  or  at  any  rate  such  orders  as 
result  in  a  digcharge  from  custody,  would 
he  to  construe  the  Judicature  Act  as  un- 
favourable to  the  liberty  of  the  subject, 
and  that  we  ought  to  presume  that  the 
Act  did  not  intend  to  interfere  with  habeas 
corpus  unless    it  said    so.     The  answer 
seems  to  me  to  be  twofold.     First,  there  is 
nothing  in  the  Judicature  Act  which  pre- 
vents  us  coming  to  the  conclusion,  if  the 
words  are  clear,  that  they  meant  to  give 
^ppeal  even  in  cases  of  habeas  corpus. 
Secondly,  it  does  not  appear  to  me  to  be  at 
all  so  obvious  that  the  liberty  of  the  sub- 
ject is  in  fiivour  of  the  view  that  no  appeal 
lies,  as  appeals  against  the  discharge  of  a 
person  always  must  be  much  more  rare 
than  appeals    by  an    imprisoned   person 
whose  discharge  has  been  refused.     There- 
fore, to  extend  the  right  of  appeal  to  cases 
of  habeas  corpus  is  not    necessarily    to 
<iiminish  the  liberty  of  the  subject,  but 
wther  to  give  an  imprisoned  person  an 
additional  chance.     It  does  seem   to  me 
that  whatever  is  good  for  the  one  side 
must  necessarily,  under  the  Judicature 
Act,  be  good  for  the  other;  the  Act  no- 
where says  that  the  one  order  is  appealable 
and  not  the  other.     If  one  order  ia  appeal- 
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able,  so  must  also  be  the  order  discharging 
the  imprisoned  person. 

Accordingly  I  come  to  the  question  of 
the  construction  of  53  Geo.  3.  c.  127,  and 
to  the  rights  of  Mr.  Bell  Cox  unda:  that 
statute.  Mr.  Bell  Cox  has  not  obeyed  the 
monition  of  the  19th  of  August,  1885, 
which  directed  him  to  refirain  from  certain 
practices  in  his  church,  and  so  on  the  13th 
of  June,  1886,  a  suspension  was  served  upon 
him  whereby  he  was  suspended  for  six 
calendar  months.  He  nevertheless  offi- 
ciated, and  violated  the  command  of  the 
Court,  and  a  significavU  was  directed  to 
issue  upon  his  disobedience.  It  so  hap- 
pened, by  one  legal  proceeding  or  another, 
that  Mr.  Bell  Cox  and  his  adversary  ex- 
hausted in  legal  argument  the  six  months 
during  which  he  was  suspended.  A  writ 
of  prohibition  was  moved  for  early  in  the 
proceedings,  and  as  long  as  there  was  any 
doubt  upon  the  matter  the  writ  de  eontu- 
mace  capiendo  was  very  properly  not  en- 
forced. Mr.  Bell  Cox  had  disobeyed  the 
monition  once,  at  all  events.  We  do  not 
know  whether  he  disobeyed  oftener.  Then 
comes  this  question  :  H!as  he  at  the  end  of 
the  six  months  a  common  law  right  to  be 
discharged  simply  because  the  time  has 
elapsed  during  which  it  was  possible  for 
him  to  obey  or  disobey  ?  As  soon  as  the 
six  months  were  out  did  the  writ  under 
which  he  was  to  be  imprisoned  lose  its 
force  and  vigour  f  It  has  been  argued  on 
his  behalf  that  he  has,  as  a  matter  of  right, 
a  claim  to  be  delivered  at  the  end  of  the  six 
months  without  going  before  the  Ecclesias- 
tical Judge ;  in  Qther  words,  it  is  said  that 
the  writ  of  imprisonment  came  to  an  end. 
I  wish  to  call  particular  attention  to  this 
view,  because  two  views  may  well  be  taken 
of  the  way  in  which  a  statute  is  to  be 
administered  which  deals  with  the  im. 
prisonment  of  clerks — first,  from  the  point 
of  view  of  the  Ecclesiastical  Court  which 
has  to  enforce  the  discipline,  and  secondly, 
from  the  point  of  view  of  a  common  law 
Court.  It  may  be,  for  anything  I  know, 
that  the  Ecclesiastical  Court  may  use  this 
power  of  suspension  and  imprisonment  by 
way  of  compelling  obedience  in  the  future 
as  the  main  object  it  has  in  view.  It 
may  well  be  that  the  Court,  when  it  is 
no  longer  essential  to  keep  an  offending 
clergyman  in  prison,  will  let  him  out  on  a 
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broad  view  that  the  real  objects  of  the 
punishment  have  been  secured.  That  is 
a  matter  in  the  discretion  and  province  of 
an  Ecclesiastical  Judge,  subject  to  correc- 
tion, if  he  is  wrong,  by  the  Privy  Council. 
But  a  party  who  comes  here  on  hcbbeas 
corpus  to  ask  us  to  discharge  him  does  so 
on  the  ground  that  he  has  a  right.  The 
question  therefore  is,  not  whether  under 
the  circumstances  the  Ecclesiastical  Judge 
might  not  have  let  him  go  free,  but 
whether  he  has  the  right  to  come  to  us 
and  say  that  he  must  go  free  because  the 
force  and  vigour  of  the  writ  are  spent.  In 
order  to  make  good  that  argument,  the 
proposition  addressed  to  us  by  Sir  Walter 
Phillimore  was  this :  That  Mr.  Bell  Cox 
was  imprisoned  under  53  Geo.  3.  c.  127 ; 
the  purpose  and  object  of  that  Act  is  to 
enforce  obedience  either  during  a  suit,  or  at 
all  events  for  a  limited  period  during  which 
something  can  be  done  which  is  the  object 
to  be  attained ;  and  as  soon  as  that  period 
has  expired,  the  object  of  the  summary 
interference  of  the  Court  has  been  served, 
and  the  imprisonment  must  come  to  an 
end. 

Now  53  Geo.  3.  c,  127  was  intended  to 
alter  the  old  law  as  to  excommunication, 
and  mainly  when  used  for  the  purpose  of 
compelling  obedience  or  punishing  con- 
tempt in  any  summaiy  manner.  The  old 
system  had  utilised  excommunication  for 
summary  punishment  or  for  summary  com- 
pulsory process,  with  many  disadvantages 
attaching  thereto.  The  53  Geo.  3.  c.  127, 
after  reciting  in  the  preamble  that  ex- 
communication together  with  all  proceed- 
ings following  upon  it  should,  save  in 
certain  cases,  be  discontinued,  and  that 
other  proceedings  should  be  substituted  in 
lieu  thereof,  enacts  the  section  which  we 
have  to  construe.  That  section  breaks 
into  two  parts.  There  is  first  the  branch 
of  the  section  which  enables  the  Ecclesias- 
tical Court  to  deal  with  the  offender,  the 
writ  de  contumace  capiendo  being  the 
instrument  which  has  to  be  used.  The 
second  branch  tells  us  how  in  certain 
specified  cases  the  delinquent  may  get 
out.  It  seems  to  me  that  the  fallacy  of  Sir 
Walter  Fhillimore's  argument,  and  the 
point  upon  which  the  Court  below  went 
wrong,  was  in  assuming  tnat  the  earlier 
and  later  branches  of  the  section  neces- 


sarily covered  exactly  the  same  area.  The 
earlier  branch  is  the  first  to  which  we 
must  pay  attention.  Is  it  true  to  say 
that  the  only  object  of  the  statute  is  to 
compel  obedience  in  the  future  on  the  part 
of  the  person  whose  liberty  is  about  to 
be  interfered  with  ?  The  Master  of  the 
Bolls  has  called  attention  to  the  distinction 
between  the  general  objects  of  punishment 
and  the  special  objects  of  summary  pro- 
cess ;  but  the  reasoning  of  the  Court 
below,  and  I  think  of  Sir  W.  Phillimore's 
argument,  depends  upon  the  proposition 
being  established  that  the  only  object  is  to 
inflict  punishment  in  the  narrower  sense 
of  compelling  obedience.  Can  that  be  said 
to  be  the  true  construction?  I  pass  by 
the  third  case — namely,  contempt  com- 
mitted in  the  face  of  the  Court — with  this 
observation,  that  that  at  all  events  is  an 
instance  in  which  the  Act  is  not  intended 
simply  for  prevention  in  the  future,  but 
also  apparently  for  punishment  in  the  past 
so  far  as  is  necessary  for  securing  adminis- 
tration of  justice  in  the  suit.  But  taking 
the  two  earlier  instances  of  neglect  or  re- 
fusal to  appear,  and  neglect  or  i-efuaal  to 
obey  the  lawful  orders,  can  it  be  said  that 
they  only  apply  to  certain  definite  things 
which  can  be  done ;  that  the  imprisonment 
is  only  to  be  inflicted  when  they  can  yet 
be  done ;  and  that  when  the  moment 
arrives  at  which  they  cannot  be  completely 
done,  the  whole  section,  so  far  as  these  two 
parts  of  it  are  concerned,  is  to  be  inopera- 
tive 1  The  words  of  the  section  are  general, 
and  to  place  such  a  construction  on  it 
would  be  really  to  narrow  its  application 
to  cases  in  which  the  act  which  the  Court 
ordered  was  some  definite  act  to  be  per- 
formed, like  appearance,  the  performance 
of  which  at  a  later  date  could  wipe  out  the 
failure  to  perform  it  at  an  earlier  date ;  in 
other  words,  to  confine  it  to  a  number  of 
instances  which  would  be  very  few,  and 
to  deprive  it  of  efficacy  in  a  far  greater 
number  of  cases  of  disobedience,  in  which 
a  man  having  once  disobeyed  can  never 
perfectly  cure  himself  if  his  cure  is  to  de- 
pend upon  his  obedience  being  complete, 
and  treated  as  complete,  from  the  first. 
When  we  come  to  the  second  branch  of  the 
section,  we  find  that  it  does  specify  three 
cases  in  which  the  offending  person  can 
by  doing  something  obtain  his  release.     If 
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lieJias  been  oommitted  for  non-appearance, 
lie  maj  appear ;  if  he  has  been  oommitted 
for  not  having    obeyed,    he    can    obey; 
if  he  has  been  committed  for  contempt 
in  the  &oe  of  the  Court,  he  may  make 
doe  sabmissien.     That  is  the  only  known 
way  in  which  a  contempt  in  the  face 
of  a  Court  really  can  be  purged.     There 
are  alternative  views  to  be  ts^en  of  this 
second  branch  of  the  section.     If  the  re- 
spondent is  right,  the  party  can  always 
either  appear  or  obey,  as  the  case  may 
be,  or  else  he  will  be  shut  up  for  ever, 
because  he  says  there  is  no  other  way 
of  getting  in  or  out  of  prison  except  under 
the  statute.      Sir  W.    PhiUimore  must 
therefore  shew,  if  he  wishes  to  avoid  the 
eitreme  inconvenience  of  a  construction 
which  would  leave  the  defendant  in  gaol 
for  ever,  that  the  defendant  always  can 
comply  with  the  conditions  which  the  sec- 
tion prescribes  for  his  getting  out.     Can 
he  always  comply  1     Supposing  a  question 
of  appearance,  can  he  fdways  appear  %    I 
pass  by  that.     A  man,  however,  cannot 
obey  an  order  which  is  a  complex  one,  if 
be  has  disobeyed  half,  simply  by  obeying 
the  rest.     It  follows  that  a  man  cannot 
say  that  he  has  obeyed,  when  the  order  is 
a  complex  or  continuous  one,  by  disobey- 
ing up  to  the  last  moment,  and  then  by 
saying  that  the  time  is  over.     I  do  not  see 
how  the  man  has  a  right,  under  those  cir- 
camstances,  to  be  let  out  on  the  ground 
that  he  has  obeyed.     The  Judge  perhaps 
may  treat  it  as  obedience,  but  the  delin- 
quent cannot  treat  it  as  obedience.    There- 
fore, if  we  were  to  adopt  Sir  W.  Philli- 
more's  argument,   we  should  be   driven 
dther  to  take  the  view  that  a  man  has  a 
right  to  consider  that  he  has  obeyed,  be- 
cause the  time  has  elapsed  during  which 
he  can  obey,  or  else  that  a  man  who  has 
once  disobeyed  a  part  of  an  order  can 
nerer  be  let  out  of  prison  at  all.     Is  there 
»oy  alternative  view  ?     The  other  view  is 
that  section  10  of  5  Eliz.  c.  23  is  read  into 
this  first  section  of  53  Geo.  3.   c.   127, 
Mid  that  the  rules  and  regulations  which 
applied  to  the  old  writ  cU  excommunicato 
^7^^!^^  and  all  proceedings  thereupon, 
tod  the  provisions  of  the  Act  of  Elizabeth, 
*J^  to  apply  mviaJt%9  mtUcmdis  to  the  new 
statutory  writ.     If  that  is  so,  there  will 
^deed  be  a  way  for  a  man,  who  has  broken 
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the  law  and  cannot  comply  with  the  order 
of  the  Court  in  full,  to  obtain  release  from 
prison.  He  is  to  do  it  by  submission  and 
satisfaction ;  that  being  the  way  in  which, 
under  section  10  of  the  statute  of  Eliza- 
beth, a  man  got  released  who  was  excom- 
municated. Is  there  not  common  sense 
in  reading  that  section  into  section  1  of 
the  statute  of  Geo.  31  How  luminous 
it  makes  the  section  !  The  Ecclesiastical 
Court  may  always  punish  in  a  summary 
way  where  there  is  contumacy,  without 
excommunication,  by  having  a  man  sent  to 
prison.  In  cases  where  he  can  still  obey, 
he  can  come  and  obey  and  thereby  be 
released;  in  cases  where,  owing  to  the 
form  of  the  order  of  the  Court,  he  cannot 
altogether  obey,  where  part  of  the  order  is 
broken  and  obedience  cannot  be  complete, 
he  can  come  and  submit.  That  is  the 
efiect  of  reading  section  10  of  the  statute 
of  Elizabeth  into  the  statute  of  Geo.  3, 
and  that  seems  to  me  to  be  common  sense. 
Sir  W.  Phillimore  endeavoured  to  satisfy 
us  that  section  10  of  the  statute  of  Eliza- 
beth might  receive  a  meaning  which  would 
not  make  it  applicable  to  all  proceedings. 
He  said  that  it  applied  to  cases  where 
there  might  be  a  submission  between  the 
time  of  arrest  and  the  return  of  the  old 
writ  de  excommunicato  capiendo  into 
Court.  The  writ  would  not  be  returned 
until  after  twenty  days,  and  the  object  of 
section  10,  he  said,  was  to  reserve  to  a 
man  the  right  to  come  in  and  make  his 
submission  without  waiting  for  the  twenty 
days  to  elapse;  and  he  says  that  during 
those  twenty  days  he  was  in  the  custody 
of  the  sheriff,  and  after  that  time  in  the 
custody  of  the  Court.  I  can  see  no  justi- 
fication in  the  language  of  the  section  for 
80  limiting  it.  I  can  find  no  authority  for 
drawing  any  distinction  between  the  cha- 
racter of  the  custody  before  and  after  the 
twenty  days.  The  Bishop  of  St  David's 
Case  (7)  and  the  forms  of  the  writ  in  Fitz- 
herhert  de  Natwra  Brevium,  63,  seem  to 
me  to  shew  that  the  custody  throughout 
was  the  sheriffs  custody,  unless  indeed  a 
special  order  was  made.  Then  again.  Sir 
W.  Phillimore  said  that  the  term  "ab- 
solve "  in  section  10  of  5  Eliz.  c.  23  is  used 
of  excommunication ;  and  to  read  that  sec- 

(7)  Tke  Queen  v.  Watson,  Ld.  Raym.  817. 
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tion  into  the  Act  of  Oeo.  3,  which  was 
intended  to  do  away  with  exoommnnica- 
tion,  would  be  to  reaid  it  into  a  context  in 
which  it  would  have  no  fit  place,  and  that 
that  was  a  reason  for  not  importing  the 
section  into  the  later  Act.  That  does  not 
seem  to  me  to  be  good  reasoning.  When 
one  statute  is  incorpoi^ted  into  another, 
only  that  part  is  incorporated  which  is 
applicable  to  the  new  statute,  and  any- 
thing that  is  senseless  as  applied  to  the 
new  statute  is  not  incorporated.  There- 
fore if  the  term  *'  absolve  "  has  that  mean- 
ing, that  is  no  reason  for  not  importing 
section  10.  Sir  W.  PhiUimore  also  said 
that  sections  2  and  3  of  the  Act  of  Geo.  3 
afforded  a  strong  reason  for  supposing  that 
his  view  of  section  1  was  the  right  one. 
I  do  not  wish  to  wander  from  the  case, 
and  therefore  I  will  content  myself  with 
saying  that  there  are  many  cases  in  which 
sections  2  and  3  will  receive  an  ample  use 
without  the  construction  proposed  by  him 
to  be  placed  upon  section  1.  The  form  of 
the  writ  de  contumace  capiendo,  which 
directs  the  prisoner  to  be  detained  until 
he  make  satisfaction,  does  not  seem  to  me 
to  be  conclusive  either  way.  I  have 
formed  a  strong  view  that  the  statute  of 
Geo.  3  can  only  be  read  intelligibly  by 
reading  into  it  section  10  of  the  statute  of 
Elizabeth,  and  I  cannot  think  that  its  only 
object  was  to  prevent  an  offender  continu- 
ing his  offence,  or  to  compel  him  to  do 
something  in  the  future,  and  thus  to  fetter 
the  hands  of  the  Ecclesiastical  Court. 

Now  the  view  of  the  Court  below 
is  based  upon  the  construction  of  the 
statute  which  I  have  endeavoured  to  shew 
is  not  the  true  one.  They  say  that  the 
object  of  the  statute  in  imprisoning  is  to 
compel  obedience  in  the  future;  and,  of 
course,  it  might  follow  from  that,  that 
when  the  object  had  come  to  an  end,  the 
person  was  entitled  to  his  discharge.  I 
should  hesitate  even  so  to  believe  that  it 
was  intended  by  the  section  that  a  man  had 
a  right  to  come  out  of  prison  the  moment 
the  period  of  suspension  had  elapsed, 
whether  he  was  obedient  or  not,  witiiout 
his  going  before  the  Judge.  But  is  the 
object  of  the  statute  to  compel  obedience 
in  the  future!  We  must  examine  the 
authorities.  I  confess  that  I  do  see  run- 
ning through  the  language  of  Lord  Pen- 


nnoe  and  other  Judges  of  the  Ecolesiastiod 
Courts  a  train  of  thought  that  they  used 
this  severe  process  to  compel  obedience, 
and  that  when  the  object  could  no  longer 
be  attained  they  would  do  what  they  could 
to  release  the  party.  That,  however,  only 
applies  to  the  way  in  which  an  Ecclesiastical 
Judge  within  his  own  forum  will  treat  his 
powers  under  the  statute.  It  fieJls  far 
short  of  shewing  that  at  common  law  a 
disobedient  person  has  a  right  to  be  treated 
in  the  same  way.  That  observation  will 
apply  to  one  or  two  of  the  cases  which  I 
have  to  refer  to.  I  begin  with  The  Qwen 
V.  Thorogood  (8).  Mr.  Justice  Smith  says 
that  it  was  held  there  by  the  full  Court 
that  imprisonment  was  not  inflicted  by 
way  of  penalty,  but  merely  for  the  enforc- 
ing of  the  sentence  pronounced  by  the 
Court  I  do  not  find  that  that  case  does 
say  so.  One  of  the  points  there  made  was 
that  the  writ  de  contumace  capiendo  did 
not  contain  an  addition  to  the  party's 
name,  and  that  therefore  the  omission  of 
the  addition  was  ground  for  discharging 
the  party  from  imprisonment  for  contempt. 
It  was  argued  that  the  imprisonment  was 
a'pain  or  forfeiture  according  to  the  earlier 
statute  of  Elizabeth,  and  all  the  Court 
decided  was  that  imprisonment  under  the 
writ  de  contumace  capiendo  was  not  a  pain 
or  forfeiture  under  the  statute  of  Elizabeth, 
but  was  merely  the  result  of  the  writ  itself 
and  to  carry  out  the  object  of  the  writ 
That  is  the  point  of  the  judgment.  It 
only  decides  that  imprisonment  under  the 
writ  de  contum^ace  capiendo  does  not  come 
to  an  end,  imprisonment  not  being  a  pain 
or  forfeiture.  Then  I  come  to  the  case  of 
Hudson  V.  Tooth  (9),  and  the  Court  below 
say  with  regard  to  that  case  that  Lord 
Penzance  lays  down  the  purpose  for  which 
inhibition  is  granted.  We  are,  however, 
discussing  the  purpose  for  which  the  writ 
de  contumace  capiendo  is  granted.  Lord 
Penzance  in  his  judgment  states  that  in- 
hibition is  granted  not  to  punish  the  derk 
for  the  past,  but  to  enforce  obedience  for 
the  future.  I  wish  to  call  special  atten- 
tion to  his  language,  because  the  point  of 
it  seems  to  be  this :  "  it  was,"  said  Lord 
Penzance,  "  in  Mr.  Tooth's  power  at  any 
moment  after    his  arrest   to  regain  his 

(8)  12  A.  fcB.  183. 

(9)  Law  Rep.  2  i\  D.  126. 
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lib^,  and  not  only  thai,  but  to  get  rid 
of  tlie  iahibition,  and  be  restored  to  tbe 
exerdae  of  his  duties  in  his  parish,  if  he 
were  willing  to  undertake  to  discontinue 
the  practice  complained  of."  Obvioualj 
Lord  Penzance  was  speaking  of  a  case 
in  which  the  delinquent  clerk  would  come 
to  the  Ck>urt,  with  a  promise  of  obedience 
in  the  future,  and  ask  to  be  let  out  of  prison. 
But  a  promise  to  obey  is  not  equivalent 
to  obedience,  and  the  statute  of  Geo.  3 
does  not  say  that  a  man  may  get  out 
hj  promising  to  obey.  Lord  Penzance's 
kngaage  cannot  mean  what  the  Court 
below  thought  it  meant. '  It  cannot  mean 
that  a  man  can  get  out  on  habeas  corpus 
by  promiedng  to  obey.  Then  comes  the 
case  of  Dean  v.  Ghreen  (6),  and  I  need  not 
ay  mudi  upon  that  case.  It  is  not  a  case 
exactly  in  point.  There  the  time  had 
gone  by  during  which  alone  suspension 
ooold  be  usefully  enforced,  and  it  appears 
to  me  the  Judge  may  have  thought  that 
enough  had  been  done  to  justify  him  in 
treating  that  as  an  ecclesiastical  obedience. 
It  Mis  far  short  of  shewing  a  common  law 
right  outside  that  Court  to  treat  what  was 
not  obedience  as  obedience.  Then  I  come 
to  Baker  v.  Thorogood  (5).  That,  I  think, 
IS  an  authority  upon  which  Mr.  Jeune  is 
entitled  to  rely.  The  position  of  the  case 
wssthis:  The  defendant  had  been  cited 
for  diurch  rates  under  bl.  He  refused  to 
appear.  The  writ  de  contumace  capiendo 
iuued,  and  the  defendant  was  imprisoned. 
He  refused  still  to  pay  or  appear.  His 
friends  thought  they  would  get  over  the 
difficulty  by  getting  a  special  Act  passed 
dealing  with  such  cases,  the  Act  enabling 
the  Judge  in  cases  under  5^.  to  let  a  man 
out  without  consent  if  the  sum,  together 
with  the  costs  incurred,  were  paid  into 
Court.  The  case  came  before  the  Judge 
in  Court,  not  upon  the  application  of  the 
defendant  at  all,  and  the  Judge  had  to  see 
what  he  could  do  with  this  prisoner.  The 
costs  had  been  taxed  by  his  friends,  and 
the  Judge  knew  that  the  sum  due  and  the 
costs  were  going  immediately  to  be  paid, 
and  so  the  suit  was  practically  at  an  end. 
The  Judge  did  not  treat  the  suit  as  going 
on,  in  which  case  the  defendant  would 
have  had  to  appear ;  he  treated  it  as  at  an 
end,  and  the  only  difficulty  was  how  to 
get  the  man  out  of  prison.    Therefore  it 
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became  necessary  for  him,  it  seems  to  me, 
to  consider  what  was  the  old  practice,  and 
in  what  way  3  d^  4  Yict.  c.  93  had  altered 
it.  The  case  did  not  fall  within  the 
statute  of  Geo.  3,  and  therefore  the 
defendant  could  not  get  out  under  the 
provisions  at  the  end  of  section  1  of  that 
Act.  The  Judge,  therefore,  had  not  to 
consider,  and  was  not  considering,  what 
was  obedience  or  what  was  appearance,  or 
what  was  necessary  to  be  done  as  equiva- 
lent to  obedience  or  appearance.  He  had 
to  consider  what  was  the  practice  invented 
long  before  the  statute  of  Creo.  3,  but 
preserved  still,  if  I  am  right,  by  the  incor- 
poration of  section  10  of  the  statute  of 
Elizabeth.  He  had  to  consider  what  was 
the  practice,  since  the  statute  of  Geo.  3, 
to  which  the  two  specific  remedies  of 
appearance  and  obedience  given  by  that 
statute  did  not  apply.  Dr.  Lushington 
said  that  prior  to  3  <fe  4  Vict.  c.  93  it 
was  requisite  for  a  party  to  submit  himself 
to  the  jurisdiction  of  the  Court,  and  to 
take  an  oath  of  obedience.  He  must  be 
referring  to  5  Eliz.  c.  23,  which  preserved 
the  old  practice  It  is  said  that  Dr.  Lush- 
ington did  not  know  the  practice  of  his 
own  Court.  But  it  is  impossible  for  us  to 
decide  this  case  upon  such  a  supposition  in 
the  case  of  so  careful  a  Judge.  If  that 
case  is  treated  as  explainable  in  the  way 
I  have  explained  it,  it  seems  to  me  to  give 
the  true  construction  to  the  section,  and 
to  be  an  authority  upon  which  we  ought 
to  act.  I  regret  our  decision  because  it 
reverses  a  judgment  in  favour  of  the  liberty 
of  the  subject ;  but  our  duty  is  simply  to 
pronounce  our  opinion  upon  the  construc- 
tion of  the  statute. 

Fry,  L.J. — EEaving  regard  to  the  im- 
portance of  this  case  and  to  the  fact  that 
we  diflfer  from  the  Court  below,  I  think  it 
my  duty  to  express  the  reasons  for  the 
conclusion  at  which  I  have  arrived. 

Two  points  have  been  taken  before  us 
on  the  part  of  the  respondent :  one  in  the 
nature  of  a  preliminary  objection ;  the 
other  going  to  the  nature  of  the  writ 
which  is  sued  out  against  the  respondent. 
With  regard  to  the  preliminary  objection, 
it  appears  to  me  that  it  is  not  well 
founded.  Section  19  of  the  Judicature 
Act,  1873,  hoLU  given  this  Court  jurisdic- 
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tion,  and  therefore  has  required  the 
Judges  of  this  Court  to  exercise  jurisdic- 
tion, in  all  cases  of  all  orders  and  judg- 
ments of  the  Court  below  save  as  there- 
inafter mentioned.  Now,  having  regard 
to  the  fact  that  the  Judicature  Act  in- 
tended to  introduce  an  entirely  new 
system  of  procedure,  it  appears  to  me  to 
be  plain  that  the  only  enquiry  is  whether 
in  the  exceptions  contained  in  the  statute 
there  is  any  exception  of  an  appeal  in  the 
case  of  habeas  eorpus.  It  is  not  contended 
that  any  such  exception  is  to  be  found. 
Various  considerations  of  considerable 
weight  have  been  adduced  to  us  why  an 
appeal  should  not  lie.  We  cannot  attend 
to  such  arguments  in  the  face  of  the  ex- 
press words  of  the  section,  and  so  we  must 
entertain  the  appeal. 

I  now  come  to  the  material  enquiry 
in  this  case.  The  writ  de  corUurrMce  capi- 
endo under  which  Mr.  Bell  Cox  was 
arrested  followed  the  form  given  in 
53  Geo.  3.  c.  127,  and  required  the  sheriff 
to  attach  Mr.  Bell  Cox  by  his  body  until 
he  should  have  made  satisfaction  for  the 
said  contempt.  The  argument  addressed 
to  us  is  this :  It  is  said  that  if  Mr.  Bell 
Cox  had  been  taken  during  the  period  of 
six  months,  he  would  at  the  expiration 
of  that  period  have  been  entitled  to  leave 
the  prison  without  further  procedure.  He 
could  have  been  entitled,  it  appears  to  me, 
on  one  or  other  of  two  grounds  only — 
either  it  must  be  that  he  has  made  satis- 
faction ;  or,  though  the  writ  requires  him 
to  be  kept  till  he  has  made  satisfaction, 
he  was  entitled  to  liberation  upon  the 
happening  of  some  other  contingency. 
First  of  all,  can  Mr.  Bell  Cox  be  said  to 
have  made  satisfaction  f  It  is  difficult  to 
see  how  a  gentleman  who  has  been  in 
manifest  contumacy  by  reason  of  his  break- 
ing a  prohibition  against  performing 
divine  service,  and  who  has  not  shewn 
that  on  any  subsequent  occasion  he  has 
obeyed  the  monition,  can  be  said  to  have 
been  obedient  to  the  suspension;  and  if 
not  obedient,  how  has  he  made  satisfac- 
tion? Again,  if  he  has  not  made  satis- 
faction, we  must  find  either  in  the  com- 
mon law  or  in  the  statute  some  ground 
upon  which  he  is  entitled  to  be  discharged 
from  prison  at  an  earlier  date  than  that 
indicated  in  the  writ.     I  make  these  ob- 


servations because  it  is  clear  that  he  can- 
not be  taken  after  the  expiration  of  the 
six  months,  if  he  could  not  be  kept  in 
prison  after  the  six  months  had  expired, 
having  been  arrested  during  the  six 
months.  Before  passing  from  the  writ  I 
desire  to  say  that  it  appears  to  me  that 
the  expression  ''making  satisfaction"  is 
one  of  well-ascertained  signification  in  the 
English  law.  In  the  next  place  this  writ 
de  corUwmace  capiendo  is  moulded  upon 
the  form  of  the  old  common  law  writ  de 
excommunicato  capiendo,  and  that  writ 
required  the  sheriff  to  hold  the  excom- 
municated person  donee  sanctcd  ecdedm 
tarn  de  contemptu  quam  de  injuria  ei  ilkUa 
ah  eo/uerit  satisfactum.  Therefore  both 
writs  required  the  sheriff  to  hold  the  person 
until  satisfaction  should  have  been  made. 
We  must  now  enquire  what  has  been 
the  operation  of  the  Act  of  Geo.  3.  The 
argument,  as  I  understand  it,  is  that  the 
statute  points  out  all  the  modes  in  which 
satisfaction  can  be  made ;  one  of  those 
modes — the  only  mode  in  case  of  dis- 
obedience— is  obedience  ]  and  that  there- 
fore it  must  be  always  possible  to  find 
some  obedience  which  can  blot  out  pre- 
vious disobedience.  To  see  whether  that 
is  the  true  construction,  I  must  consider 
section  1.  That  section  provides  that 
when  any  one  of  three  things  there  men- 
tioned happens,  the  writ  of  excommuni- 
cation shall  not  go.  Those  three  things  are 
neglect  or  refusal  to  appear ;  neglect  or  re- 
fusal to  pay  obedience  to  a  lawful  order  or 
decree ;  contempt  in  the  face  of  the  Court 
The  section  provides  that  in  those  cases 
no  sentence  of  excommunication  shall  be 
given,  but  that  a  new  writ  de  contumaee 
capiendo,  which  is  put  in  the  place  of  the 
ol  1  writ  de  excommunicato  capiendo,  shall 
iss  ue.  The  section  then  applies  to  the  new 
wr  it  all  the  rules  and  regulations  existing 
with  regard  to  the  abolished  writ;  and 
then  it  applies  to  the  new  writ  all  the 
provisions  of  5  Eliz.  c,  23  with  regard  to 
the  abolished  writ.  That  means  that  the 
Act  of  Elizabeth  must  be  applied  to  the 
new  writ  mutatis  mutandis.  Then  comes 
the  part  which  gives  rise  to  the  difficu%y 
and  which  provides  for  three  cases  in 
which  the  Court  shall  pronounce  the 
offending  party  absolved  from  his  con- 
tumacy.    At  tii'ttt  sight  those  three  coses 
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appear  to  ooirespond  with  the  three  cases 
in  which  the  old  writ  is  abolished.  But 
are  those  three  cases  commensurate  with 
the  three  cases  in  which  the  old  writ  is 
abolished  1  It  appears  to  me  that  they 
an  not.  Take  the  first  of  the  three  cases 
for  absolution.  It  is  "  upon  the  due  ap- 
pearance of  the  party  so  cited."  The 
party  was  cited  to  appear  to  make  answer 
to  the  libel  or  other  proceedings  which 
might  be  directed  against  him.  After  the 
final  judgment  in  the  suit  has  been  pro- 
nounced against  the  contumacious  party 
after  all  answer  to  the  proceedings  is  un 
necessary,  it  appears  to  me  to  be  plain  that 
no  due  appearance  can  be  entered ;  and 
therefore  we  are  driven  to  this,  that  if  the 
person  refused  to  appear,  and  continued 
such  refusal  until  after  due  appearance 
had  become  impossible,  it  then  became  im- 
possible to  release  him  from  custody.  This 
flection,  the  contention  is,  points  out  every 
mode  of  release.  We  find,  therefore,  in 
the  first  of  the  three  events  in  whir^Ji  ab- 
solution is  to  be  granted,  that  it  does  not 
coTer  the  first  of  the  three  offences  in 
which  the  writ  of  excommunication  has 
been  abolished.  I  proceed  to  the  second 
case,  "  the  obedience  of  the  party  so  cited 
and  not  having  obeyed."  Three  kinds  of 
obedience  may  be  required.  The  order 
may  have  required  the  doing  of  some  par- 
ticular act  without  imposing  any  limit  of 
time  within  which  to  do  it.  Obedience  in 
that  case  may  always  be  rendered  ;  a  case 
contemplated  by  the  statute  of  obedience 
where  there  had  been  previous  disobe- 
dience. The  order  may  have  required  a 
single  act  to  be  done  at  a  defined  time, 
and  the  time  has  passed.  Such  an  order, 
it  is  obvious,  cannot  be  complied  with 
after  the  time  has  passed,  and  there  could 
be  no  obedience  after  the  previous  dis- 
obedience. Again,  the  order  may  require 
a  person  to  do,  or  not  to  do,  something 
during  a  period  of  time,  like  the  suspension 
m  the  present  case ;  and  where  during  a 
portion  of  that  time  the  party  has  been 
disobedient,  it  is  obvious  that  after  that 
disobedience  there  can  never  be  a  full 
obedience.  The  obedience  is  partial  and 
imperfect.  Sir  Walter  Phillimore's  argu- 
ment, that  the  true  meaning  of  the  section 
was  that  as  long  as  the  period  runs  the 
contumacious  person  can  be    imprisoned 
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for  the  residue  of  the  term,  would  lead  to 
this  result,  that  the  longer  the  contumacy 
the  shorter  the  imprisonment,  which  is 
not  a  very  probable  result.  Therefore, 
with  regard  to  the  second  case,  in  which 
absolution  is  to  be  granted,  from  its  nature 
it  can  only  apply  to  certain  acts  of  dis- 
obedience. As  to  the  third  case  of  con- 
tempt, I  concur  in  the  observations  of 
Lord  Justice  Bowen.  It  shews  that  the 
wiit  is  not  to  issue  merely  to  compel 
obedience  in  the  future.  The  examination 
of  these  three  cases  which  occur  in  the 
last  branch  of  section  1  convinces  me  that 
one  or  other  of  two  results  must  follow  : 
either  that  contumacious  persons  may  be 
committed  under  circumstances  in  which 
it  is  impossible  for  them  to  escape  from 
prison,  or  that  there  is  some  other  mode 
of  escape  than  that  indicated  by  the  sec- 
tion. As  I  have  already  pointed  out,  this 
section  has  applied  to  the  new  writ  de 
contumace  capierido  the  provisions  of  the 
statute  of  Elizabeth,  and  amongst  them 
there  is  one  which  saves  the  jurisdiction 
of  the  Archbishops  and  Bishops  of  the 
Ecclesiastical  Courts  in  cases  of  excom- 
munication. I  conclude,  therefore,  that 
although  the  statute  of  George  has  pointed 
out  certain  modes  in  certain  cases  in  which 
satisfaction  may  be  made,  there  are  other 
modes  in  which  satisfaction  can  be  made 
under  the  prior  law.  I  cannot  help  ob- 
serving that  the  form  of  the  writ  de  con- 
tumace  capiendo  agrees  with  the  conclusion 
at  which  I  have  arrived,  because  it  refers 
generally  to  satisfaction,  and  is  not  framed 
so  as  to  apply  only  to  satisfaction  imder 
the  statute,  which  would  probably  have 
been  the  case  if  the  statute  had  swept 
away  all  other  satisfaction.  There  is 
one  authority  which  seems  to  me 
of  the  greatest  weight  in  favour  of  the 
above  conclusion — the  case  of  Baker  v. 
Thorogood  (5) — because  it  appears  to  me 
plain  that  Dr.  Lushington  came  to  the 
conclusion  that  the  only  mode  of  giving 
satisfaction  open  to  Mr.  Thorogood  was 
not  under  the  statute  of  Geo.  3,  but  under 
the  prior  law  which  was  saved  by  the 
statute  of  Elizabeth.  He  says  (at  p.  636) : 
"I  have  observed  that,  prior  to  the 
passing  of  the  statute  (3  &  4  Vict.  c.  93), 
it  was  requisite  for  a .  party  to  submit 
himself  to  the  jurisdiction  of  the  Court 
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and  to  take  an  oath  of  obedience.  I  appre- 
hend that,  unless  under  very  peculiar  cir- 
cumstances, it  would  not  have  been  com- 
petent to  this  Court  to  allow  a  party  to 
purge  his  contempt  without  taking  the 
oath  of  obedience.  This  is  a  question 
which  I  have  endeavoured  to  investigate 
to  the  utmost  of  my  ability,  and  I  do  not 
find  that  it  haa  ever  been  done,  unless 
under  very  peculiar  circumstances."  It  is 
said  that  Dr.  Lushington  had  forgotten 
the  statute  of  Geo.  3.  That  is  a  violent 
conclusion  to  ask  us  to  come  to.  Dr. 
Lushington  had  evidently  prepared  him- 
self for  this  case,  and  he  delivered  an 
elaborate  judgment  upon  the  construction 
of  3  &  4  Vict.  c.  93,  prefacing  it  by  a 
statement  of  what  the  law  was  prior  to 
the  passing  of  that  statute.  It  appears 
to  me  that  the  explanation  of  the  omission 
of  any  reference  to  53  Geo.  3.  c.  127,  is 
that  Mr.  Thorogood  had  passed  the  stage 
at  which  due  appearance  could  be  entered. 
Dr.  Lushington  treated  the  case  as  at  an 
end,  though  the  rates  and  costs  were  not 
paid  till  two  days  afterwards,  and  this  is 
shewn  by  the  costs  of  the  whole  suit 
having  been  taxed  by  the  Registrar.  And 
further,  this  is  shewn  by  the  Registrar  a 
few  days  afterwards,  without  any  further 
order,  paying  the  sum  out  of  Court  to 
the  plaintiff,  which  he  could  only  do 
under  the  statute  according  to  the  event 
of  the  suit.  Mr.  Thorogood  therefore,  the 
suit  being  at  an  end,  could  not  put  in  due 
appearance  to  answer  the  citation.  He 
could  not  get  relief  under  the  statute  of 
Geo.  3,  but  only  under  the  old  law  as 
preserved  by  the  statute  of  Elizabeth, 
which  required  submission.  Therefore 
Dr.  Lushington  was  quite  correct  in  say- 
ing that  without  the  oath  of  obedience  he 
could  not,  but  for  3  &  4  Vict.  c.  93,  have 
given  Mr.  Thorogood  his  discharge.  That 
is  strong  authority  for  saying  that  Dr. 
Lushington  considered  the  earlier  practice 
as  applying  to  every  case  which  did  not 
come  within  the  statute  of  G«o.  3.  I 
am  therefore  of  opinion,  upon  the  reason- 
able construction  of  the  statute  of  Geo.  3, 
that  it  did  incorporate  the  statute  of 
Elizabeth,  and  that  the  statute  of  Geo.  3 
provided  for  satisfaction  in  certain  modes, 
and  left  all  other  modes  to  be  dealt  with 
by  the  earlier  law. 


It  has,  however,  been  pressed  upon  as 
that  there  are  decisions  which  establish  that 
the  object  of  the  writ  de  corUwmace  capi- 
endo is  future  obedience  only.  I  agree 
with  everything  that  has  been  said  by  my 
learned  brethren  upon  that  point.  It  ap- 
pears to  me  that  when  those  expressionB 
have  been  used  they  have  been  used  only 
for  the  purpose  of  pointing  out  that  the 
object  of  all  these  proceedings  in  contempt 
is  to  seciu-e  obedience  to  the  decree  of  the 
Court  As  to  the  language  of  the  Court 
of  Queen's  Bench  in  The  Queen  v.  Thoro- 
good (8),  I  accept  entirely  everything  said 
by  Lord  Justice  Bowen,  The  Court,  in 
that  part  of  the  judgment,  said  that  the 
imprisonment  was  not  one  of  the  pains 
and  forfeitures  mentioned  in  section  13  of 
5  Eliz.  c.  23;  it  was  a  proceeding  in 
contempt  under  the  writ  itself.  They 
said,  "imprisonment  is  not  inflicted  on 
this  occasion  by  way  of  penalty,  but  is 
under  the  writ  itself,  and  merely  for  en- 
forcing  execution  of  the  sentence  pro- 
nounced by  the  Court."  The  statement 
that  the  imprisonment  was  inflicted  for  the 
purpose  of  enforcing  the  decree  of  the  Court 
was  an  erroneous  statement — an  error  that 
is  absolutely  immaterial  aa  regai-ds  the 
judgment — for  the  defendant  was  in  con- 
tempt for  non-appearance.  One  other  ob- 
servation. It  is  said  that  section  2  of  53 
Geo.  3.  c.  127  gives  another  mode  of  pro- 
ceeding, and  that  it  was  intended  that 
any  ooaus  omissus  in  the  earlier  section 
should  come  under  thatw  I  will  only  say 
that  it  is  not  made  out  that  every  case  in 
which  there  might  be  contempt  and  con- 
tumacy, and  which  would  not  come  within 
section  1,  would  necessarily  come  within 
section  2.  Even  if  it  were  so,  having  in 
view  the  evident  intention  of  the  Legis- 
lature to  abridge  such  proceedings,  I  can- 
not think  that  section  2  aflbrds  a  sufScient 
explanation  for  the  omitted  cases  in  sec- 
tion 1.  I  think  the  true  explanation  is 
to  be  found  in  this,  that  the  earlier  pro- 
visions of  the  law  prior  to  and  in  the 
statute  of  Elizabeth  remain  in  force  with 
regard  to  all  cases  of  submission  which 
were  not  expressly  provided  for  in  section  1 . 
For  these  reasons  I  think  that  the  order 
of  the  Court  below  must  be  discharged. 

Sir  W,  PhUHmore  asked  that,  as  this 


Digitized  by 


Google 


MIGHAELUAS  1887  to  MI0HAKT.MA8  1888. 


Vol  57.] 

Ex  parte  Bell  Cox,  App, 
was  a  case  of  haheaa  corptu,  the  appeal 
might  be  allowed  without    costs  either 
hero  or  in  the  Court  below.     No  costs  had 
been  aUowed  in  the  Court  below. 

He  cited  In  re  Green  (4). 

Dandswerts,  contra, 

LoBD  EsHEB,  M.K. — As  to  the  costs  of 
the  appeal,  we  have  no  doubt  that  we  must 
give  them  to  the  party  who  has  succeeded 
on  the  appeal.  As  to  the  costs  in  the 
Queen's  Bench  Division  we  will  make 
enquiries  about  the  practice  in  cases  of 
habeas  corpus.' 

Dec.  20.— Lord  Esher,  M.R.,  said  that 
the  Court  gave  the  appellant  the  costs  of 
the  appeal;  and  although  they  had  come 
to  the  oonduaion  that  they  had  jurisdic- 
tion to  give  the  costs  in  the  Court  below, 
in  the  exercise  of  their  discretion  they 
declined  to  give  them  to  the  appellant. 

Appeal  Mowed, 


SoIicitoFB— J.  Girdlestone,  for  appellant;  Brooks, 
Jenkins  &  Co.,  for  respondent. 


lis 


1887.   1 

DeTu    (  JAMBS  V.  RICHNELL. 

SoUcUor  and  Client  —  Eetainer  ^^  Ati- 
Aorily  of  Solicitor  to  contest  Interpleader 
Ittue, 

The  retainer  of  a  solicitor  to  bring  on 
iKtion  does  not  authorise  him  to  contest  an 
interpleader  issue  as  to  the  property  in 
goods  seized  under  the  execution. 

Appeal  6x)m  the  decision  of  the  Judge 
of  the  Lord  Mayor's  Court  refusing  to 
«Dter  judgment  for  the  plaintiff  for  the 
full  amount  claimed  in  an  action  against 
the  defendant. 

The  plaintiff,  a  solicitor,  brought  an 
iction  in  the  Mayor's  Court  to  recover  the 
vnount  of  a  bill  of  costs  for  professional 
Krvices  rendered  by  the  plaintiff  to  the 
defendant  in  the  conduct  of  proceedings 
VoL,67.— Q.B. 


for  the  recovery  of  certain  debts.  As 
the  defendant's  solicitor  the  plaintiff  had 
brought  an  action  for  the  recovery  of  the 
debts,  judgment  had  been  obtained  and 
execution  issued,  but  on  execution  being 
levied  the  goods  seized  were  claimed  by 
the  grantee  of  a  bill  of  sale.  Upon  this 
the  sheriff  interpleaded,  an  interpleader 
issue  was  drawn  up,  and  tried,  and  the 
judgment  creditor  was  defeated.  The 
jury  in  the  Mayor's  Court  found  that 
there  was  an  original  retainer  by  the  de- 
fendant of  the  plaintiff,  but  not  a  retainer 
for  the  purposes  of  the  interpleader  issue ; 
whereupon  the  Judge  directed  a  verdict 
for  the  plaintiff  on  the  amount  claimed  for 
costs  occasioned  by  proceedings  up  to  the 
time  of  the  interpleader,  but  for  the  de- 
fendant on  the  amount  claimed  for  costs 
in  the  interpleader. 

W.  E,  Hume-Williams  and  L,  Pearson, 
for  the  plaintiff. — The  solicitor's  authority 
entitles  him  to  recover  the  fruits  of  the 
jadgment — Lawrence  v.  Harrison  (1)  and 
Lady  de  la  Pole  v.  Dick  (2).  In  a  con- 
verse case  a  client  was  held  liable  for  the 
act  of  his  solicitor  in  endeavouring  to 
obtain  the  fruit  of  his  judgment— Jarmatn 
V.  Hooper  (3)  and  Bevins  v.  Hulme  (4). 
Secondly,  the  interpleader  issue  was  part 
of  the  action,  the  solicitor  was  entitled  to 
pursue  the  action  to  its  proper  determina- 
tion, and  there  is  no  final  determination 
until  the  interpleader  is  determined.  The 
interpleader  is  part  of  the  original  action 
and  is  not  a  separate  proceeding.  In 
Hamlyn  v.  Bettdey  (6)  Lord  Selbome 
states  that  an  interpleader  is  not  an  action 
either  in  the  strict  or  in  any  oonventLonal 
sense. 

Rose-Innes,  for  the  defendant,  was  not 
called  upon. 

Wills,  J. — I  am  of  opinion  that  this 
appeal  should  be  dismissed.   The  authority 

(1)  Styles.  426. 

(2)  54  Law  J.  Bep.  Chanc.  940;  Law  Bep. 
29  Ch.  D.  361. 

(3)  6  Man.  &  G.  827 ;  13  Law  J.  Rep.  C.P.  63. 

(4)  16  Mee.  &  W.  88  ;  15  Law  J.  Bep.  Bxch. 
226. 

(5)  50  Law  J.  Bep.  Q.B.  1;  Law  Bep. 
6  Q.B.  D.  63. 
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conferred  on  the  solicitor  extends  to  the 
reoovery  of  the  debt  he  is  instructed  to 
recover.  He  is  to  take  all  the  ordinary 
steps  and  put  in  force  the  machinery 
necessary  to  recover  the  amount  due,  but 
he  is  not  entitled,  in  my  judgment,  to  em- 
bark on  a  fresh  litigation  in  order  to 
recover  the  fruits  of  a  judgment.  There 
is  no  authority  upon  the  point,  but  the 
proposition  contended  for  is  so  unreason- 
able, and  would  lead  to  such  astonishing 
consequences  if  carried  out,  that  I  should 
require  very  strong  authority  to  induce  me 
to  accede  to  it.  Instances  have  been  ad- 
duced which  shew  that  the  authority  con- 
ferred on  the  solicitor  extends  to  the  steps 
to  be  taken  between  judgment  and  execu- 
tion, but  no  further.  When  he  has  issued 
a  writ  ofJi./a,  he  has  done  all  that  he  can 
legitimately  do;  but  if,  after  that,  some 
one  interposes,  it  becomes  necessary  for 
the  client  to  embark  in  what  substantially 
amounts  to  fresh  litigation.  Counsel  for 
the  plaintiff  endeavoured  to  dispose  of  this 
difficulty  by  calling  it  a  part  of  the  action; 
but  I  stopped  him  at  that  point,  for,  in 
my  opinion,  it  was  immaterial  what  it  is 
called ;  if  the  question  is  to  be  decided  on 
a  question  of  name,  this  may  possibly  be  a 
point  for  argument,  but,  in  my  judgment, 
the  question  is  to  be  decided  as  one  of 
substance.  I  am  of  opinion  that  the 
authority  of  the  solicitor  cannot  entitle 
him  to  graft  new  litigation  on  the  original 
cause  of  action  without  an  opportunity  to' 
the  client  to  exercise  his  judgment  and 
decide  whether  he  will  proceed  or  not. 
He  might  be  of  opinion  that  the  further 
litigation  would  not  by  its  results  suffi- 
ciently compensate  him  for  the  further 
anxiety.  A  client  who  instructs  a  solicitor 
to  carry  on  an  ordinary  action  does  not 
authorise  him  to  embark  in  fresh  litigation 
at  the  end  of  it. 

Grantham,  J. — I  am  of  the  same 
opinion.  In  the  absence  of  authority  to 
shew  that  a  rotainer  to  a  solicitor  to  con- 
duct an  action  does  not  authorise  him  to 
contest  an  interpleader  issue  in  order  to 
realise  a  judgment,  I  am  prepared  to  say 
that  that  is  the  law.  Such  a  proceeding 
is  not  covered  by  the  origintJ  retainer 
to  the  solicitor,  and  he  is  not  justified  in 
embarking  in  it  without  first  ct)nsulting 


his  client.  The  decision  of  the  Judge  in 
the  Mayor's  Court  was  right,  and  this 
appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors — B.   Robinson,  for  plaintiff;    H.  P. 
Cobb,  for  defendant. 


[IN  THE  HOUSE  OP   LORDS.] 
1887.        1 
April  28,  29.  Lb^<3"u»^.  ^^  AND  OOM- 

August  9.     J  ^^^  ""'  ^^^^- 

MariiM  Insurance — Material  Fads— 
Jgnora^nce  of  Assured  —  Knowledge  of 
Broker  previously  employed  to  insure  eame 
Biek — Principal  and  Agent — Knousledge  of 
Agent  Knowledge  of  Principal, 

A  policy  of  marine  insurance  effected 
through  a  broker  is  not  rendered  void  by 
the  non-disclosure  of  a  m€Uerial/act  which 
was  unknown  to  the  ctssured  and  to  the 
broker,  though  it  had  corns  to  the  know- 
ledge of  a  different  broker  while  previously 
employed  by  the  assured  to  effect  another 
policy  in  respect  of  the  same  risk. 

Observations  on  Fitzherbert  v,  Mather 
(1  TermEep.  12),  Gladstone  v.  King  (1  M. 
&  S.  35),  Stribley  v.  The  Imperial  Marine 
Insurance  Company  (45  Law  J.  Bep.  Q.B. 
396),  Ruggles  v.  The  General  Interest 
Insurance  Company  (4  Mason,  74;  12 
Wheaton,  408),  and  Proudfoot  v,  Monte- 
fiore  (36  Law  J.  Rep.  Q.B.  225). 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  which  reversed  one 
of  Day,  J.  The  proceedings  in  the  Court 
of  Appeal  are  reported  55  Law  J.  Rep. 
Q.B.  347;  Law  Rep.  17  Q.B.  D.  553. 

The  action  was  brought  by  the  appel- 
lants to  recover  700?.  from  the  respondent 
on  a  marine  policy  of  reinsurance  on 
the  hull  and  machinery  of  a  steamer 
named  the  State  of  Florida.  The  respon- 
dent by  his  statement  of  defence  alleged 
that  he  had  been  induced  to  subscribe  the 
policy  by  the  wrongful  concealment  by  the 
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BlaethuTTi,  Low  ^  Co.  v.  Vigor$t  H,L. 
p]axnti&  and  their  agents  of  material  facts 
known   to   them  and  unknown    to  the 
defendant. 

At  the  trial  before  Day,  J.,  and  a 
special  jury,  on  the  6th  of  July,  1885,  the 
following  facts  were  proved  or  admitted  : — 

The  appeUants,  underwriters  and  insur- 
anoe  brokers  at  Glasgow,  had  underwritten 
a  policy  on  the  StcUe  of  Florida,  from  the 
6th  of  March,  1884,  to  the  6th  of  March, 
1885,  for  the  sum  of  1,500^.  The  vessel 
had  also  been  insured  for  further  amounts 
throngb  Hose,  Murison  &  Thomson,  of 
Glasgow,  the  usual  insurance  brokers  of 
the  owners.  The  said  Eose,  Murison  & 
Thomson  were  in  correspondence  with 
Roee,  Thomson,  Young  &  Co.,  insurance 
hrokers  in  London,  there  being  one 
partner  common  to  both  firms.  The  State 
of  Fkrida  left  New  York  on  the  11th  of 
April,  1884,  And  was  due  in  Glasgow  on 
or  about  the  25th  of  the  same  month. 
On  the  30th  of  April  the  appellants  tele- 
graphed to  their  usual  insurance  brokers 
in  London,  Roxburgh,  Currie  &  Co.,  to 
reinsure  for  1,000^.  at  a  premium  limited  to 
ten  guineas  per  cent.  In  reply  they  re- 
ceived a  telegram  that  the  reinsurance 
coald-  not  be  effected  within  the  terms 
limited.  On  the  1st  of  May  the  appellants, 
having  learnt  that  Rose,  Murison  & 
Thomson  had  reinsured  through  their 
London  correspondents,  requested  them  to 
efiect  a  reinsurance  on  the  appellants'  behalf 
at  fifteen  guineas  per  cent.  Rose,  Murison 
A  Thomson  telegraphed  accordingly  to  Rose, 
Thomson,  Young  k  Co.,  and  before  receiv- 
ing an  answer  acquired  information  ma- 
terial to  the  risk.  The  answer  subse* 
qnently  received  by  telegraph  was  that  the 
risk  could  not  be  insured  under  twenty 
gameas  per  cent.  Later  on  the  same  day 
Roae,  Murison  &  Thomson  telegraphed  in 
the  appellants'  name  to  Rose,  Thomson, 
Yoimg  h  Co.  to  insure  at  twenty-five 
guness  per  cent.  The  latter  firm  effected 
a  policy  for  800Z.  at  twenty-five  guineas, 
and  telegraphed  to  the  appellants  accord- 
ingly. The  appellants  Uien  closed  their 
negotiations  through  Rose,  Murison  dc  Co., 
who  never  communicated  to  them  the  in- 
formation material  to  the  risk  which  had 

come  to  their  knowledge.    On  the  2nd  of 

May,  the  appellants  effected  through  Rox- 
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burgh,  Currie  &  Co.  a  reinsurance  for 
700Z.  at  thirty  guineas  per  cent,  premium. 
The  action  was  brought  in  respect  of  this 
reinsurance. 

It  was  admitted  that  the  appellants  and 
Roxburgh,  Currie  &  Co.  acted  in  good 
faith  throughout,  and  that  both  were 
ignorant  of  the  material  information  when 
the  reinsurance  for  700/.  was  effected. 
The  vessel  had  in  fact  been  lost  some  days 
before. 

The  jury  was  discharged  by  consent, 
and  Day,  J.,  gave  judgment  for  the  plain- 
tiffs ;  but  his  decision  was  reversed  by  the 
Court  of  Appeal  (lindley,  L.  J.,  and  Lopes, 
L.J.,  dissentienie  Lord  Esher,  M.R.). 

Sir  C.  Russell,  Q,C.,  and  EoUams,  for 
the  appellants. — The  knowledge  of  Rose, 
Murison  &  Thomson  was  not  the  know- 
ledge of  the  appellants  for  the  purpose  of 
affecting  the  vsJidity  of  the  policy  here  in 
question.  The  authorities  establish  that 
concealment  of  a  material  &ct  by  an  agent 
through  whom  a  policy  is  effected  avoids 
that  policy.  It  has  also  been  held,  though 
the  point  is  not  free  from  doubt,  that  the 
same  consequence  follows  concealment  by 
some  other  agents  fraudulently  made. 
But  it  is  not  every  agent  whose  know- 
ledge has  been  held  to  bind  his  employer; 
it  must  be  the  master  of  the  ship  or  the 
agent  at  the  port  where  the  ship  is — that 
is,  the  person  having  control  of  or  direct 
relationship  to  the  subject  of  insurance-^ 
the  "  alter  ego,"  the  "  general  agent,"  the 
**  habitual  agent"  of  tiae  assured.  Rose, 
Murison  &  Thomson  were  not  agents  in 
respect  of  the  subject-matter,  they  were 
not  general  or  habitual  agents  for  insuring, 
they  did  not  effect  the  policy.  All  they 
did  was  to  send  certain  telegrams  for  the 
appellants.  They  were  employed  to  give 
a  quotation  with  a  view  to  insurance. 
Fitzherbert  v,  Mather  (1),  Gladstone  v. 
King  (2),  Froud/oot  v,  Montefiore  (3), 
and  Stripley  v.  The  Imperial  Marine  In- 
surance Company  (4)  have  been  discussed 

(1)  1  Term  Bep.  12. 

(2)  1  M.  &  S.  86. 

(S)  36  Law  J.  Bep.  Q.B.  225;  Law  Bep. 
2  Q.B.  611. 

(4)  46  Law  J.  Bep.  Q.B.  396;  Law  Bep. 
1  Q.B.  D.  507. 
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by  Lord  Esher  in  the  Court  of  Appeal,  and 
are  not  binding  on  the  House. 

Buggies  v.  The  General  Interest  Insur- 
ance Compobny  (6),  1  Phillips  on  Insur- 
ance, s.  531,  543  et  seq,,  562,  and  2  Duer 
Marine  Insurance,  pp.  413,  427,  were  re- 
ferred to. 

The  Attorney-General  (Sir  R.  E.  Webster, 
Q,C.)  and  J,  Gorell  Barnes,  for  the  respon- 
dent.— It  is  admitted  that  there  must  be 
agency  in  connection  with  the  subject- 
matter  to  make  the  knowledge  of  the 
agent  that  of  his  principal.  In  the  case 
of  an  insurance  broker  this  connection 
exists.  The  class  of  decisions  relating  to 
masters,  general  agents,  &c.,  were  intended 
to  bring  such  persons  into  the  position  in 
which  it  was  always  agreed  that  insurance 
agents  stood.  The  policy  for  800/.  and 
that  for  700/.  must  be  upon  the  same  foot- 
ing. If  the  knowledge  of  Rose,  Murison 
&  Thomson  is  that  of  their  principal  for 
the  purpose  of  vitiating  the  insurance 
made  on  the  1st  of  May,  how  can  he 
repudiate  their  knowledge  for  the  purpose 
of  setting  up  the  insurance  made  on  the 
2nd  1  It  is  not  necessary  for  the  respon- 
dent to  prove  fraudulent  concealment. 

They  referred  to  2  Duer  Marine  Insur- 
ance, pp.  381,  415 ;  1  Phillips*  Insurance, 
543,  549, 562,  564 ;  1  Amould  Marine  In- 
surance (4th  ed.),  pp.  481,  490. 

[Lord  Macnaghten  cited  Wyllie  v. 
Pollen  (6).] 

HoUams,  in  reply,  cited  2  Bmr  Marine 
Insurance,  p.  788. 

Cur.  adv.  vuU, 

The  Lord  Chancellor  (Lord  Hals- 
bury)  (on  August  9). — In  this  case  the 
plaintiffs  sue  upon  a  policy  of  marine  in- 
surance, and  the  only  question  arises  upon 
the  statement  of  defence  that  the  defendant 
was  induced  to  enter  into  the  contract  by 
concealment  of  material  facts  by  the  plain- 
tiffs and  their  agents. 

The  facts  are  not  in  dispute.  Neither 
the  plaintiffs  nor  the  agent  through  whom 
the  policy  was  effected  had  any  knowledge 
of  the  material  fact,  the  concealment  or 
non-disclosure  of  which  is  relied  on  as 

(6)  4  Mascn,  7i  ;  12  Wheaton,  408. 
(6)  32  LsT  I.  Rep.  Chanc.  782. 


vitiating  the  policy ;  but  an  agent,  who 
did  not  effect  the  policy,  at  an  earlier 
period  received  information,  admitted  to 
be  material,  while  he  was  acting  as  agent 
to  effect  an  insurance  for  the  plaintifEs, 
which  he  did  not  communicate. 

Mr.  Justice  Day,  before  whom  the  case 
was  decided  without  a  juty,  held  that  this 
did  not  affect  the  validity  of  the  policy. 
A  majority  of  the  Court  of  Appeal  reversed 
Mr.  Justice  Day's  judgment,  and  held  that 
the  non-disclosure  was  fatal  to  the  plaintiffs' 
claim. 

So  far  as  I  can  understand  the  judgment 
of  the  Court  of  Appeal,  it  is  intended  to 
lay  down  a  principle  that  would  not,  I 
think,  be  contested,  but  it  applies  that 
principle  to  a  state  of  facts  to  which  I 
think  it  is  inapplicable.  Lord  Jastice 
Lindley  says  (I  think  correctly) :  "It  is 
a  condition  of  the  contract  that  there  is  no 
misrepresentation  or  concealment  either  hy 
the  assured  or  by  any  one  who  ought  as 
a  matter  of  business  and  fair  dealing*  to 
have  stated  or  disclosed  the  facts  to  him 
or  to  the  underwriter  for  him  " ;  and  Hiord 
Justice  Lopes,  after  stating  the  principle 
upon  which  the  knowledge  of  the  agent 
is  the  knowledge  of  the  principal,  explains 
it  to  mean  that  the  principal  is  to  be  as 
responsible  for  any  knowledge  of  a  material 
fact  acquired  by  his  agent  employed  to 
obtain  the  insurance  as  if  he  had  acquired 
it  himself.  To  the  proposition  thus  stated 
I  think  no  objection  could  be  made ;  bat 
it  is  obvious  that  the  words  in  the  one 
judgment,  **  agent  employed  to  obtain  the 
insurance,''  or  in  the  other  judgment  the 
words  ''the  underwriter,"  import  that 
the  particular  contract  obtained  waa,  in 
the  language  of  the  statement  of  defence, 
a  policy  which  the  defendant  was  indu<3ed 
to  subscribe  by  the  wrongful  concealment 
by  the  plaintiffs  and  their  agents  of  certain 
facts  then  known  to  the  plaintiffs  or  their 
agents,  and  unknown  to  the  defendant, 
and  which  were  material  to  the  risk. 

I  doubt  very  much  whether  the  solution 
of  the  controversy  as  to  what  is  the  true 
principle  upon  which  the  contract  of  in- 
surance is  avoided  by  concealment  or  mis* 
representation,  whether  by  considering^  it 
fraudulent  or  as  an  implied  term  of  the 
contract,  helps  one  veiy  much  in  deciding 
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the  present  case.  If  one  were  to  adopt  in 
terms  the  language  of  Lord  Ellenborough 
in  Gladstone  v.  jKing  (2),  I  do  not  think  it 
ootdd  justify  the  judgment  of  the  majority 
of  the  Court  of  Appeal.  In  that  case  a 
policy  lost  or  not  lost  was  effected  on  the 
25th  of  October.  On  the  previous  25th 
of  July  the  ship  had  run  upon  a  rock. 
On  the  5th  of  August  the  captain  wrote 
to  his  owners,  the  plaintiffs ;  they  received 
his  letter  on  the  5th  of  October.  Whatever 
may  be  said  of  the  logic  of  that  case — ^which 
acquitted  the  captain  of  all  ill  intention, 
but  decided  upon  the  ground  that  other- 
wise owners  might  direct  their  captains  to 
remain  silent,  and  which  upon  a  policy 
lost  or  not  lost  assumes  any  antecedent 
damage  to  have  been  an  implied  exception 
ont  of  the  policy — it  does  not  proceed  upon 
any  such  ground  as  the  Court  of  Appeal  ap- 
peared to  rely  on  here.  Lord  EUenborough 
■ays :  **  No  mischief  will  ensue  "  (a  some- 
what strange  mode  of  enunciating  a  propo- 
sition of  law)  ''  from  holding  in  this  case 
that  the  antecedent  damage  was  an  implied 
exception  out  of  the  policy.  If  the  prin- 
ciple be  new,  it  is  consistent  with  justice 
and  convenience."  Unfortunately  his 
I^irdship  does  not  state  what  is  the  prin- 
ciple which  he  apparently  admits  to  be 
new.  I  can  quite  understand  that  when 
a  man  comes  for  an  insurance  upon  his 
ship  he  may  be  expected  to  know  both  the 
then  condition  and  the  history  of  the  ship 
he  seeks  to  insure.  If  he  takes  means  not 
to  know,  80  as  to  be  able  to  make  contracts 
of  insunmce  without  the  responsibility  of 
knowledge,  this  is  fraud.  But  even  with- 
out fraud)  such  as  I  think  this  would  be, 
the  owner  of  the  ship  cannot  escape  the 
J^ficessity  of  being  acquainted  with  his 
>^p  and  its  history  because  he  has  com- 
mitted to  others — ^his  captain,  or  his  general 
sgent  for  the  management  of  his  shipping 
bnsiness— the  knowledge  which  the  under- 
^ter  has  a  right  to  assume  the  owner 
P<*8e8Be6  when  he  comes  to  insure  his  ship. 
With  respect  to  agency  so  limited,  I  am 
not  disposed  to  differ  with  the  proposition 
Jttd  down  by  Chief  Justice  Cockbum  in 
^roudfoot  V.  MarUefiore  (3).  A  part  of 
«e  proposition  is  "that  the  insurer  is 
«&titied  to  assume  as  the  basis  of  the  con- 
tract between  him  and  the  assured  that 
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the  latter  will  communicate  to  him  every 
material  fact  of  which  the  assured  has,  or 
in  the  ordinary  course  of  bnsiness  ought 
to  have,  knowledge.''  I  think  these  last 
are  the  cardinal  words,  and  contemplate 
such  an  agency  as  I  have  described  atx)ve. 
I  am  unable,  however,  to  see  that  the 
present  case  is  governed  by  any  such 
principle. 

A  broker  is  employed  to  effect  a  par- 
ticular insurance.  While  so  employed  he 
receives  material  information  ;  he  does 
not  effect  the  insurance,  and  he  does  not 
communicate  the  information.  How  is  it 
possible  to  suggest  that  the  assured  oould 
rely  upon  the  communication  to  the  prin. 
cipal  of  every  piece  of  information  acquired 
by  any  agent  through  whom  the  assured 
has  unsuccessfully  endeavoured  to  procure 
an  insurance  f  I  am  unable  to  accept  the 
criticism  by  the  Master  of  the  Bolls  upon 
the  proposition  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal. 
When  a  person  is  the  agent  to  know,  his 
knowledge  does  bind  the  principal.  But 
in  this  case  I  think  the  agency  of  the 
broker  had  ceased  before  the  policy  sued 
upon  was  effected.  The  principal  himself 
and  the  broker  through  whom  the  policy 
sued  on  was  effected  were  both  admitted 
to  be  unacquainted  with  any  material  fact 
which  was  not  disclosed.  I  cannot  but 
think  that  the  somewhat  vague  use  of  the 
word  "  agent "  leads  to  confusion.  Some 
agents  so  far  represent  the  principal  that 
in  all  respects  their  acts  and  intentions  and 
their  knowledge  may  truly  be  said  to  be 
the  acts,  intentions,  and  knowledge  of  the 
principal.  Other  agents  may  have  so 
limited  and  narrow  an  authority  both  in 
fact  and  in  the  common  understanding  of 
their  form  of  employment  that  it  would 
be  quite  inaccurate  to  say  that  such  an 
agent's  knowledge  or  intentions  are  the 
knowledge  or  intentions  of  his  principal ; 
and  whether  his  acts  are  the  acts  of  his 
principal  depends  upon  the  specific  autho- 
rity he  has  received. 

In  FitzJi&rhert  v.  Mather  (1)  the  con- 
signor and  shipper  of  the  goods  insured 
was  the  agent  whose  knowledge  was  in 
question.  In  Gladstone  v.  King  (2)  the 
master  of  the  ship  was  the  agent ;  and  in 
Froud/oot  T.  Montefiore  (3)  the  agent  was 
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the  accepted  representative  of  the  principal, 
in  effect  trading  and  acting  for  him  in 
Smyrna,  the  owner  himself  carrying  on 
business  in  Manchester.  And  thongh  the 
decision  in  RuggUa  v.  The  General  In- 
surance Company  (5),  before  the  Supreme 
Court  of  the  United  States,  may  not  be 
very  satisfactory  in  what  they  held  under 
the  circumstances  of  the  case  to  be  the 
relation  between  the  captain  of  the  ship 
and  his  owners,  the  principle  upon  which 
that  case  was  decided  was  the  sup- 
posed termination  of  the  agency  between 
them. 

Where  the  employment  of  the  agent 
is  such  that  in  respect  of  the  particular 
matter  in  question  he  I'eally  does  represent 
the  principal,  the  formula  that  the  know- 
ledge of  the  agent  is  his  knowledge  is,  I 
think,  correct ;  but  it  is  obvious  that  that 
formula  can  only  be  applied  when  the 
words  "  agent "  and  "  principal "  are 
limited  in  their  application. 

To  lay  down  as  an  abstract  proposition 
of  law  that  every  agent,  no  matter  how 
limited  the  scope  of  his  agency,  would 
bind  every  principal  even  by  his  acts,  is 
obviously  and  upon  the  face  of  it  absurd ; 
and  yet  it  is  by  the  fallacious  use  of  the 
word  "  agent "  that  plausibility  is  given  to 
reasoning  which  requires  the  assumption 
of  some  such  proposition. 

What  then  is  the  position  of  the  broker 
in  this  case,  whose  knowledge,  though  not 
communicated,  is  held  to  be  that  of  the 
principal  % 

He  certainly  is  not  employed  to  acquire 
such  knowledge,  nor  can  any  insurer 
suppose  that  he  has  knowledge  in  the 
ordinary  course  of  employment,  like  the 
captain  of  a  ship,  or  the  owner  himself,  as 
to  the  condition  or  history  of  the  ship. 
In  this  particular  case  the  knowledge  was 
acquired,  not  because  he  was  the  agent  of 
the  assured,  but  from  the  accident  that  he 
was  general  agent  for  another  person. 
The  reason  why  if  he  had  effected  the 
insurance  his  knowledge,  unless  he  com- 
municated it,  would  have  been  fatal  to 
the  policy,  is  because  his  agency  was  to 
effect  an  insurance,  and  the  authority  to 
make  the  contract  drew  with  it  ail  the 
necessaiy  powers  and  responsibilities  which 
are  involved  in  such  an  employment ;  but 


he  had  no  general  agency,  he  had  no  other 
authority  than  the  authority  to  make  the 
particular  contract,  and  his  authority 
ended  before  the  contract  sued  on  ^was 
made.  When  it  was  made  no  relation 
between  him  and  the  shipowner  existed 
which  made  or  continued  him  an  agent 
for  whose  knowledge  his  former  principal 
was  responsible.  There  was  no  material 
fact  known  to  any  agent  which  was  not 
disclosed  at  the  point  of  time  at  which  the 
contract  was  made;  there  was  no  one 
possessed  of  knowledge  whose  duty  it  iivas 
to  communicate  such  knowledge. 

For  these  reasons  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal 
should  be  reversed  and  the  judgment  of 
Mr.  Justice  Day  restored ;  and  I  move 
your  Lordships  accordingly. 

Lord  Watson. — This  is  a  case  of  con- 
siderable nicety,  but  I  have  ultimately 
come  to  the  conclusion,  for  the  reasons 
already  stated  by  the  Lord  Chancellor, 
that  the  appeal  ought  to  be  allowed. 

It  is,  in  my  opinion,  a  condition  pre- 
cedent of  every  contract  of  marine  in- 
surance that  the  insured  shall  make  a  full 
disclosure  of  all  facts  materially  affecting 
the  risk  which  are  within  his  personal 
knowledge  at  the  time  when  the  contract 
is  made.  Where  an  insurance  is  effected 
through  the  medium  of  an  agent  the 
ordinary  rule  of  law  applies,  and  non- 
disclosure of  material  facts,  known  to  the 
agent  only,  will  affect  hia  principal  and 
give  the  insurer  good  ground  for  avoiding 
the  contract. 

In  the  case  of  insurance  by  a  shipowner 
it  has  been  decided  that  he  is  affected  hy 
the  knowledge  of  a  class  of  agents  other 
than  those  whom  he  employs  to  insare. 
In  the  ordinary  course  of  business  the 
owner  of  a  trading  vessel  employs  a  master 
and  ship-agents,  whose  special  function  it 
is  to  keep  their  employer  duly  informed 
of  all  casualties  encountered  by  his  ship 
which  would  materially  influence  the  judg- 
ment of  an  insurer.  On  that  ground  it 
has  been  ruled  that  the  insurer  must  he 
held  to  have  transacted  in  reliance  upon 
the  well-known  usage  of  the  shipping 
trade,  and  that  he  is  consequently  entitled 
to  assume  that  every  circumstanoe  ma- 
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terial  to  the  risk  insured  has  been  oom- 
monicated  to  him  which  ought  in  due 
ooane  to  have  been  made  known  to  the 
ghipowner  before  the  insurance  was 
effected.  Accordingly,  if  a  master  or  ship- 
agent,  whether  wilfully  or  unintentionally, 
£ul  ia  their  duty  to  their  employer,  their 
mppreesion  of  a  material  fact  will,  not- 
withstanding his  ignorance  of  the  fact, 
yitiate  his  contract. 

1  do  not  think  it  necessary  to  notice  in 
detail  the  authorities  which  bear  on  this 
point  I  desire  to  say,  however,  that  I 
have  difficulty  in  comprehending  the  prin- 
ciple upon  which  the  Court  in  Gladstone  v. 
Kvnq  (2)  and  Stribley  v.  The  Imperial 
Marine  Insurance  Company  (4)  held  that 
the  innocent  non-communication  of  a  ma- 
terial fiict  by  an  agent  who  was  the  alter 
ego  of  the  shipowner  merely  created  an 
exception  from  the  policy.  In  both  these 
eases  the  Court  appears  to  me  to  have 
undertaken  the  somewhat  perilous  task  of 
settling  the  terras  of  the  contract  which 
the  insarer  would  have  made  for  himself 
if  the  fact  had  been  communicated  to 
him. 

In  the  present  case  it  is  sought  to 
extend  the  imputed  knowledge  of  the 
insured  to  all  facts  which  during  the 
period  of  his  employment  became  ^own 
to  any  agent,  other  than  the  agent  effect- 
ing the  policy  in  question,  who  was  em- 
ployed at  any  time,  successfully  or  unsuc- 
cessfully, to  insure  the  whole  or  part  of  the 
same  risk  with  that  covered  by  the  policy. 
This  is  a  case  of  reinsurance,  but  it  is 
ohvious  that  the  principle,  if  admitted, 
would  be  equally  applicable  to  the  original 
contract 

I  am  of  opinion  with  your  Lordships 
that  the  responsibility  of  an  innocent  in- 
sured for  the  non-communication  of  facts 
which  happen  to  be  within  the  private 
knowledge  of  persons  whom  he  merely 
employs  to  obtain  an  insurance  upon  a 
particular  risk,  ought  not  to  be  carried 
beyond  the  person  who  actually  makes 
the  contract  on  his  behalf.  There  is  no 
authority  whatever  for  enlarging  his  re- 
sponsibility beyond  that  limit,  unless  it 
is  to  be  found  in  the  decisions  which  re- 
late to  captains  and  ship-agents ;  and  these 
do  not  appear  to  me  to  have  any  analogy 


to  the  case  of  agents  employed  to  effect  a 
policy.  There  is  a  material  difference  in 
the  relations  of  these  two  classes  of  agents 
to  their  employer.  The  one  class  is  specially 
employed  for  the  purpose  of  communi- 
cating to  him  the  very  facts  which  the  law 
requires  him  to  divulge  to  his  insurer ;  the 
other  is  employed,  not  to  procure  or  fur- 
nish information  concerning  the  ship,  but 
to  effect  an  insurance.  There  is  also,  as 
the  Master  of  the  Eolls  pointed  out,  an 
important  difference  in  the  positions  of 
those  two  classes  with  respect  to  the 
insurer.  He  is  entitled  to  contract, 
and  does  contract,  on  the  basis  that  all 
material  facts  connected  with  the  vessel 
insui'ed,  known  to  the  agent  employed  for 
that  purpose,  have  been  by  him  com- 
municated in  due  course  to  his  principal. 
So,  also,  when  an  agent  to  insure  is 
brought  into  contact  with  an  insurer,  the 
latter  transacts  on  the  footing  that  the 
agent  has  disclose  every  material  circum- 
stance within  his  personal  knowledge, 
whether  it  be  known  to  his  principal  or 
not;  but  it  cannot  be  reasonably  sug- 
gested that  the  insurer  relies  to  any  ex- 
tent upon  the  private  information  pos- 
sessed by  persons  of  whose  existence  he 
presumably  knows  nothing. 

In  the  circumstances  of  this  case  I  have 
come  to  the  conclusion  that  whilst  it  might 
be  the  moral  duty  of  Mr.  Murison  to  com- 
municate to  the  appellants  the  informa- 
tion which  he  received  on  the  forenoon  of 
the  1st  of  May,  1884,  he  was  under  no 
legal  obligation  to  do  so.  There  may  be 
circumstances  which  impose  upon  agents 
in  the  position  of  Mr.  Murison  an  express 
or  implied  duty  to  communicate  their  own 
information  to  their  principal;  but  no- 
thing of  that  sort  occurs  here.  I  must,  in 
fairness  to  Mr.  Murison,  say  that  I  can 
find  no  warrant  for  the  inference  of  fact 
drawn  by  Lord  Justice  Lindley  that  he 
purposely  omitted  to  impart  his  know- 
ledge to  the  appellants  in  order  that  they 
might  reinsure  on  more  favourable  terms. 
No  such  imputation  was  made  at  the 
trial ;  and,  if  it  had  been  made,  it  ought 
to  have  been  submitted  to  the  jury^  and 
their  verdict  taken  upon  it. 

I  concur,  therefore,  in  the  judgment 
which  has  been  moved. 
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Lord  FitzGebald. — In  this  very  in- 
teresting case  I  concur  in  the  order  which 
will  presently  be  proposed  by  my  noble 
and  learned  friend  the  Lord  Chancellor. 
I  adopt  entirely  the  reasons  which  have 
been  given  by  the  Lord  Chancellor  and  by 
my  noble  and  learned  friend  opposite 
(Lord  Watson).  The  judgment  delivered 
by  the  Master  of  the  Rolls  was  one  of 
more  than  usual  ability — it  was  a  con- 
sidered judgment  prepared  with  care  and 
upon  a  critical  examination  of  the  au- 
thorities; and  I  am  prepared  to  adopt 
that  judgment  and  substantially  the 
reasons  given  by  the  noble  and  learned 
Lord  for  the  conclusion  at  which  he 
arrived,  though  not  every  portion  of  those 
reasons. 

Lord  Macnaghten. — I  agree.  It  has 
frequently  been  said  by  eminent  Judges 
that  the  doctrine  of  constructive  notice 
ought  not  to  be  extended.  It  seems  to  me 
that  the  decision  under  appeal  involves  a 
great  and  a  dangerous  extension  of  that 
doctrine. 

There  is  nothing  unreasonable  in  im- 
puting to  a  shipowner  who  effects  an  in- 
surance on  his  vessel  all  the  information 
with  regard  to  his  own  property  which 
the  agent  to  whom  the  management  of 
that  property  is  committed  possessed  at 
the  time,  and  might  in  the  prdinary  course 
of  things  have  communicated  to  his  em- 
ployer. In  such  a  case  it  may  be  said 
without  impropriety  that  the  knowledge 
of  the  agent  is  the  knowledge  of  the  prin- 
cipal. But  the  case  is  different  when  the 
agent  whose  knowledge  it  is  sought  to  im- 
pute  to  the  principal  is  not  the  agent  to 
whom  the  principal  looks  for  information, 
but  an  agent  employed  for  the  special  pur- 
pose of  effecting  the  insurance.  It  is  quite 
true  that  the  insurance  would  be  vitiated 
by  concealment  on  the  part  of  such  an 
agent,  just  as  it  would  be  by  concealment 
on  the  part  of  the  principal.  But  that  is 
not  because  the  knowledge  of  the  agent  is 
to  be  imputed  to  the  principal,  but  be- 
cause the  agent  of  the  assured  is  bound,  as 
the  principal  is  bound,  to  communicate  to 
the  underwriters  all  material  facts  within 
his  knowledge.  Concealment  of  those 
facts  is  a  breach  of  duty  on  his  part  to 


those  with  whom  his  principal  baa  placed 
him  in  communication — Lynch  v.  Duna- 
ford  (7). 

It  was  argued  that  in  the  present  case 
Murison  was  under  a  legal  obligation  to 
communicate  to  the  appellants  the  know- 
ledge which  he  acquired  while  employed 
as  their  agent.  But  the  learned  oounsel 
for  the  respondent  produced  no  authority 
for  that  proposition ;  nor  did  they,  I  think, 
satisfy  your  Lordships  that  such  an  obli- 
gation flowed  from  Murison's  employment. 
The  majority  of  the  Court  of  Appeal  say 
that  whether  there  was  a  legal  obligation 
on  the  part  of  Murison  or  not,  there  was 
a  moral  obligation  on  his  part  to  com- 
municate this  information  to  his  em- 
ployers. But  I  apprehend  that  it  is  not 
the  function  of  a  Court  of  justice  to  en- 
force or  give  effect  to  moral  obligations 
which  do  not  carry  with  them  legal  or 
equitable  rights.  Whatever  may  be  thought 
of  Murison's  conduct  from  a  moral  point 
of  view,  it  would,  in  my  opinion,  be  a 
dangerous  extension  of  the  doctrine  of  con- 
structive notice  to  hold  that  persons  who 
are  themselves  absolutely  innocent  of  any 
concealment  or  misrepresentation,  and 
who  have  not  wilfully  shut  their  eyes  or 
closed  their  ears  to  any  means  of  informa- 
tion, are  to  be  affected  with  the  know- 
ledge of  matters  which  other  persons  may 
be  morally,  though  not  legally,  bound  to 
communicate  to  them. 

Order  appealed  from  reversed  ;  judg- 
ment of  Day,  J.,  restored  ;  respon- 
dent to  pay  to  the  appellants  the 
costs  both  here  and  below  ;  cause  re- 
mitted to  the  Queen*8  Bench  Divi- 
sion, 


Solicitors — HoUams,  Son  &  Coward,  for  ap- 
pellants; Waltona,  Bubb  &  Johnson,  for  re- 
spondent. 


(7)  14  Bast,  494. 
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1887.  1  EDWABD8  (appellant)  v.  llotd 
Nov.  28.  /  (respandefU). 

Parltamenl — Registration  —  Diaqualifi- 
oatian  by  Receipt  of  Alms— 2  ik  3  WiU.  4. 
e.45.t.  36. 

The  inmates  of  an  almshouse  were 
deded  on  the  ground  that  they  were  **poor 
persons  not  less  than  fifty  years  old,  of 
good  character,  and  not  having  a  wife  or 
huband  Uoing,  who  shall  reside  in  the 
borough  without  receiving  parish  relief  for 
not  lus  than  five  years  preceding  the  time 
ofiheir  appointment,  and  who  from  age, 
iU-health,  accident,  or  infirmity,  shall  be 
unable  to  maintain  themselves  by  their  own 
eurtions.^  Some  of  the  inmates  earned 
money  in  addition  to  what  they  received 
from  the  charity,  and  would  not  neces- 
tarily  have  become  dependent  on  the  poor 
rates: — ^Held,  that  the  inmates  were  dis- 
fual^ied  from  voting,  being  ^*  persons  in 
rtceipt  of  alms "  wUhin  the  meaning  of 
2  <^  3  TTiOw  4.  e.  45.  s.  36. 

Hairison  v.  Carter  (46  Law  J.  Bep. 
C.P.  57;  Law  Rep.  2  C.P.  D.  26)  folr 
lowed, 

Oase  stated  by  the  BevisiDg  Barrister 
for  the  Parliamentary  boroagh  of  Denbigh 
and  contributory  boroughs  of  Wrexham , 
Bathin,  and  Holt. 

The  names  of  John  Evans  and  four 
other  persons  in  the  Parliamentary  and 
municipal  list  of  voters  for  the  borough  of 
Ruthin  were  objected  to  upon  the  ground 
that  they  had  been,  during  the  qualifying 
yew,  in  receipt  of  alms,  which  by  the  law 
of  Parliament  disqualified  them  from  being 
ngistered  as  voters  for  a  Parliamentary 
boroagh  or  as  burgesses  of  a  municipal 
boiough. 

All  the  said  persons  lived  in  almshouses 
(the  qualifying  property),  and  received  an 
tllowance  of  six  shUlings  per  week  each. 

The  almshouses  and  charitable  endow- 
ment in  question  are  managed,  and  all 
vrangements  connected  with  them  are 
ctrried  out,  under  an  Act  of  Parliament, 
26  k  27  Vict,  c  69,  which  in  section  23 
contains  the  qualifications  necessary  for 
thoee  who  apply  for  election  as  follows : — 

''The  ahnspeople  respectively  shall  be 
poor  persons  not  less  than  fifty  years  of 
ige,  of  good  chaiBoter,  and  not  having  a 
VoL.67.— Q.B. 


wife  or  husband  living,  who  shall  reside  in 
the  borough  of  Ruthm  without  receiving 
parish  relief  for  not  less  than  five  years 
preceding  the  time  of  their  appointment, 
and  who  from  age,  ill-health,  accident,  or 
infirmity  shall  be  unable  to  maintiiin 
themselves  by  their  own  exertions,  with 
preference  for  those  persons .  who  being 
otherwise  qualified  as  aforesaid  shall  have 
become  reduced  by  misfortune  from  better 
circumstances." 

Persons  applying  for  election  to  the 
charity  were  not  of  the  class  who  but  for 
the  benefits  of  the  charity  would  have 
necessarily  become  dependent  upon  the 
poor  law ;  four  of  the  persons  objected  to 
were  earning  money,  in  addition  to  what 
they  received  from  the  charity,  varying  in 
amount  from  an  average  of  3s.  to  ds.  a 
week. 

The  Revising  Barrister  held  that  the 
house-room  and  allowance  received  by  th)B 
said  persons  under  the  scheme  did  not 
amount  to  the  receipt  of  parochial  relief  or 
other  alms  which  by  the  law  of  Parlia- 
ment (1)  would  disqualify  them  from 
being  registered  as  voters  for  the  borough, 
and  he  retained  their  names  upon  the 
list 

Asquith,  for  the  appellant,  contended 
that  the  case  was  governed  by  the  decision 
of  Harrison  v.  Carter  (2). 

He  also  referred  to  Smith  v.  Hall  (3) 
and  Baker  v.  The  Town  Clerk  of  Mon- 
mouth (4). 

No  one  appeared  for  the  respondent. 

Lord  Colebidob,  C.J. — I  am  of  opi- 
nion that  the  decision  of  the  Revising 
Barrister  must  be  reversed.  The  descrip- 
tion of  these  almspeople,  who  are  admitted 
because  they  are  unable  to  maintain  them- 
selves by  their  own  exertions,  brings  the 
case  within  section  36  of  the  Reform  Act 

(1)  By  2  &  3  Will.  4.  c  45.  s.  36,  no  person  is 
entitled  to  be  registered  as  a  voter  who  has 
during  the  qualifying  year  "  received  parochial 
relief  or  other  alms  which  by  the  law  of  Par- 
liament now  disqualify  from  voting  in  the  elec- 
tion of  members  to  serve  in  Parliament." 

(2)  46  Law  J.  Rep.  C.P.  67;  Law  Bep. 
2  C.P.  D.  26. 

(3)  16  Com.  B.  Bep.  N.S.  486 ;  33  Law  J. 
Rep.  C.P.  69. 

(4)  63  Law  Times  Rep.  N.S.  668. 
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and  the  autiiorities  which  have  been  re- 
ferred tOy  and  must  place  the  recipients  of 
the  charity  within  the  category  of  those 
''who  have  received  parochial  relief  or 
other  alms."  The  decision  must  therefore 
be  reversed  and  the  votes  disallowed. 

Pollock,  B. — I  agree.  There  are  alms- 
houses which  do  not  provide  entirely  for 
the  inmates,  but  yet  bring  the  recipients 
of  the  charity  within  the  words  of  the 
section. 

Hawkiks,  J.,  concurred. 

Appeal  allowed. 


Solicitors  —  Kennedy,    Hughes    &   Kennedy, 
agents  for  R.  Humphreys  Roberts,  Denbigh. 


1887.  1  DONOGHUE  (appellant)  v.  bbook 
Nov.  30.  J  {respondent). 

Parliament  — Hegistration^  Occupation 
Franchise — Militiaman — Compulsory  Ab- 
sence on  Duty — Army  Act,  1881,  ss.  16 
and  176. 

A  noncommissioned  officer  on  the  staff 
of  a  militia  regiment  resided  with  his 
family  in  a  house  within  a  borough.  Dur- 
ing the  annual  training  of  the  regim&nJt  he 
was  abserU  from  the  borough  ttventy-six 
days  of  the  qualifying  year,  but  while  so 
absent  his  house  continued  to  be  occupied 
by  his  wife^  family,  and  furniture.  With 
the  leave  of  his  superior  officer  he  returned 
al  intervals  during  the  a/nnual  training  to 
his  house  in  the  borough,  and  could  have 
returned  there  every  night  had  the  distance 
been  less,  as  his  duties  did  not  require  his 
attendar^oe :  —  Held,  following  Ford  v, 
Barnes  (56  Law  J.  Eep.  Q.B.  24  j  Law 
B«p.  16  Q.B.  D.  264)  and  Spittal  v. 
Brook  (55  Law  J.  Rep.  Q.B.  48 ;  Law 
Rep.  18  Q.B.  D.  426),  that  occupation, 
under  the  circumstances,  was  broken. 

Case  stated  by  the  Revising  Barrister 
for  the  borough  of  Warrington. 

The  names  of  eleven  non-commissioned 
officers  on  the  permanent  staff  of  the 
militia,  and  of  six  members  of  the  militia 


regimental  band,  placed  by  the  overseas 
on  the  occupiers'  list,  division  I.,  as  resident 
or  inhabitant  occupiers  in  the  borough 
of  Warrington,  were  objected  to  on  the 
grounds  of  non-occupation  and  non-resi- 
dence. 

The  following  were  the  facts  established 
in  support  of  the  objections  in  each  of  the 
above  cases  respectively  : — 

George  Brown  was  a  militia  staff 
quartermaster- sergeant  on  the  permanent 
staff  of  the  Liverpool  regiment  of  militia 
stationed  at  Warrington.  He  occupied  a 
house  within  the  borough  as  a  weekly 
tenant,  which  he  had  furnished,  and  in 
which  he  Uved  with  his  wife  and  fieimily 
during  the  full  qualifying  year.  He  was 
away  from  Warrington  with  the  regunent 
during  the  annual  training  at  Altcar, 
twenty-five  miles  from  Warri.ngton,  in  the 
same  county,  for  a  period  of  twenty-six 
days  in  all — namely,  from  the  1st  of  July 
to  the  3rd  of  July,  and  from  the  7th  of 
July  to  the  1st  of  August  inclusive.  He 
returned  on  the  3rd  of  July  to  duty  at 
Warrington,  and  remained  until  the  7th, 
when  he  went  back  to  the  camp  at  Altcar. 
He  returned  on  the  1st  of  August  on  duty, 
and  subsequently  went  to  sleep  at  his 
house  at  Warrington,  upon  verbal  leave 
given  him  by  his  superior  officer.  Rea- 
sonable leave  was  always  given  as  of 
course,  and  he  had  never  been  refused 
leave,  but  he  never  returned  without 
leave.  He  believed  that  leave  to  return 
to  Warrington  would  be  granted  every 
night  upon  personal  application  if  he 
needed  it,  and  that  no  leave  would  be  re- 
quired to  enable  him  to  return  home  from 
Altcar  to  Warrington  if  he  was  ready  at 
Altcar  in  the  morning  to  do  his  duty.  He 
was  never  required  at  the  camp,  and  had 
no  duties  to  perform  at  night,  nor  offices 
of  any  kind  in  reference  to  the  men's 
quarters  or  picket  duty  more  in  Altcar 
than  in  Warrington.  When  in  Warrington, 
and  not  on  the  annual  training,  he  slept  at 
his  own  house  nightly,  and  required  no 
leave.  If  Altcar  had  been  nearer  he  should 
have  returned  home  to  sleep  each  night 
without  leave,  because  no  leave  would  be 
required,  as  he  was  not  wanted  for  any 
purpose  in  camp  as  a  non-commissioned 
non-combatant  officer.  His  wife,  family) 
and  furniture  remained  in  the  same  hooss 
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at  Warrmgton    during   his    entire    ab- 
fence! 

William  Jollej,  a  drummer  in  the  band 
of  the  same  regiment,  and  on  the  per- 
manent staff,  was  by  trade  a  file-cutter, 
and  oooupied  a  dwelling-house  within  the 
borongh  with  his  wife  and  family  as  a 
weekly  tenant  during  the  whole  of  the 
qnalifying  year.  He  was  away  at  Altcar 
for  twenty.seven  days,  but  returned  home 
during  that  time  to  his  wife  and  family  at 
Warrington  on  three  occasions,  once  with 
written,  and  twice  with  verbal  leave.  He 
never  was  refused  leave.  He  had  no  duties 
to  perform  in  camp  after  twelve  noon 
parade.  He  had  no  picket  or  guard  duty 
to  perform.  He  had  no  quarters  in  bar- 
racks, and  received  lodging  money  all  the 
year  round.  He  paid  rent,  and  could 
remove  to  any  house  he  chose.  The  mili- 
tary authoritieB  exercised  no  superinten- 
dence over  his  choice,  and  he  was  not 
boond  to  reside  within  any  distance,  and, 
unless  he  received  special  instructions  to 
the  contrary,  having  no  duties  to  perform, 
he  could  return  home  to  his  house  from 
Altcar,  if  it  were  convenient  or  practicable, 
every  night.  He  had  no  intention  to  give 
up  his  house  or  remove  while  at  Altcar, 
but  to  return  when  it  suited  him  and  at 
the  end  of  the  training.  He  had  always 
80  returned  to  his  own  residence  since  he 
first  went  with  the  regiment  to  Altcar. 
He  believed  that  leave  to  return  would  be 
granted  him  as  of  course  every  night  if  he 
required  it,  and  upon  application  :  there 
bemg  no  reason  to  the  contrary,  if  he  could 
return  to  camp  in  time  to  perform  his 
duties  in  the  morning.  If  Altcar  had 
been  in  or  near  Warrington,  he  knew  no 
reason  why  leave  should  be  required  to 
enable  him  to  return  home  every  night  as 
usual  if  he  wished  to  do  so. 

The  Revising  Barrister  found  as  a  fact 
that  the  persons  so  objected  to  were  absent 
^m  their  homes  under  no  compulsion  of 
law,  and  were  in  no  sense  domiciled  at  or 
resident  inhabitants  of  Altcar,  and  their 
presence  at  Altcar  was  not  enforced  by  the 
necessity  of  performing  any  duty,  and  was 
voluntaiy,  subject  to  the  requirements  of 
military  di^ipline  and  the  discretion  of 
the  superior  officers  as  expressed  in  her 
Majesty's  regulations,  and  that  at  no  period 
had  they  waived  their  intention  to  return. 
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as  they  returned,  in  fact,  and  that  the 
cases  did  not  fall  within  either  the  autho- 
rity of  Ford  V.  Barnes  (!)  and  Ford  v. 
Elmsley  (1),  and  that  the  names  of  the 
said  seventeen  persons  ought  to  stand  on 
the  list  as  placed  there  by  the  overseers. 

The  town  clerk  of  Warrington  was 
added  as  respondent. 

Henri-Collins,  Q.C.,for  the  appellant. — 
This  case  is  undistinguishable  from  Spittal 
V.  Brook  (2),  in  which  it  was  held  under 
similar  circumstances  that  the  inhabitancy 
during  the  qualifying  year  had  been  com- 
puLsorUy  broken  pursuant  to  the  rules  of 
the  service. 

The  Court  here  called  on 

MaUinson,  for  the  defendant. — The 
facts  of  the  case  are  different  from  those 
in  Spittal  v.  Brook  (2),  and  the  case  is 
distinguishable.  In  tiie  present  case  the 
persons  objected  to  did  not  reside  in  bar- 
racks, where  their  quarters  could  be 
changed  at  the  quartermaster's  discretion; 
but  they  rented  houses  in  the  borough, 
and  resided  there  as  ordinary  civilians, 
and  do  not  therefore  claim  under  the 
service  franchise  as  in  the  cases  of  Ford  v. 
Barnes  (1)  and  Ford  v.  El7nsley{l)y  where 
that  franchise  had  to  be  called  in  aid. 
Since  their  wives  and  families  remained  in 
occupation  it  matters  not  that  they  were 
compulsorily  absent  for  a  few  days — The 
Queen  v.  AficheU  (3). 

The  Regulation  of  the  Forces  Act, 
1881,  ss.  5  and  8,  and  the  Army  Act, 
1881,  6S.  15,  175,  and  176,  were  also  re- 
ferred  to. 

Lord  Coleridoe,  C.J. — We  consider 
that  this  case  is  clearly  covered  by  the  case 
of  Spittal  V.  Brook  (2),  as  well  as  Ford  v. 
Barnes  (1)  and  the  other  cases  argued  at 
the  same  time.  It  is  suggested  that  facts 
were  brought  before  the  Revising  Barrister 
on  which  he  was  justified  in  finding  a 
distinction  between  those  cases  and  the 
present.  But  there  is  no  substantial  dis- 
tinction between  them.  We  have  laid  it 
down  that  in  order  to  make  out  a  con- 

(1)  55  Law  J.  Rep.  Q.B.  24;  Law  Rep. 
16Q.B.  D,  254. 

(2)  56  Law  J.  Rep.  Q.B.  48;  Law  Rep. 
18  Q.B.  D.  426.  ^ 

(3)  10  Bast,  511. 
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stractiye  inhabitancy  there  must  be  an 
intention  of  returning  after  a  temporary 
abeenoe,  and  a  power  of  returning  at  any 
time  without  breach  of  any  legal  obliga- 
tion. These  persons  when  "out"  for 
training  come  under  the  Queen's  regula- 
tions, one  of  which  is  that  they  cannot 
be  absent  without  leave — and  under  such 
circumstances  it  has  been  held  that  there 
is  a  break  of  residence.  The  Revising 
Barrister  has  found  as  a  matter  of  fact 
that  absence  from  home  was  not  compul- 
sory, but  under  conditions  which  this 
Court  has  decided  to  constitute  compulsory 
absence  as  matter  of  law.  We  therefore 
hold  that  these  persons  were  not  entitled 
to  be  registered,  and  reverse  the  decision 
of  the  Bevising  Barrister. 

Appeal  aUowed, 

Solicitors— H.  Fluker,  agent  for  A.  Browne,  War- 
rington, for  appellant ;  Rowcliffes,  Rawie  k. 
Co.,  agents  for  Nicholson,  White  &  Nicholson, 
Warrington,  for  respondent. 


1887.  1  HUMPHBET  {appellant)  v,  earlb 
Nov.  28.  /  ,  (respondent). 

Parliament  —  Registration  —  Notice  of 
Objection  —  Address  —  Registration  Act, 
1885  (48  Vict,  c.  16),  s.  18,  schedule  3, 
form  1,  No*  2. 

In  a  notice  of  objection  to  a  county 
voter,  the  objector  described  himself  as  of 
"  Churchyard"  on  the  list  of  voters  for  the 
parish  of  Fetersfeld :-  Held,  that  the  de- 
scription VKLS  insufficient, 

Wollett  V,  Davis  (4  Com.  B.  Rep.  115 ; 
16  Law  J.  Rep.  C.P.  185)  followed. 

Case  stated  by  the  Revising  Barrister 
for  the  Fetersfield  Division  of  Hampshire. 

A  notice  of  objection  served  on  sixteen 
voters  for  the  parish  of  Fetersfield  was 
signed  by  the  objector  as  follows : — 
*'  George  Chapman,  of  Churchyai-d,"  on 
the  list  of  Parliamentary  voters  for  the 
parish  of  Fetersfield. 

As  a  matter  offset  the  objector  lived  in 
Fetersfield  Churchyard ;  he  was  on  the  list 
of  voters  for  the  parish  of  Fetersfield, 


where  his  pkoe  of  abode  was  described  as 
"Churchyard,  Fetersfield," 

On  behalf  of  the  parties  objected  to,  it 
was  contended  that  the  notice  of  objection 
was  bad  on  tiie  ground  that  ^'  Church- 
yard" alone  was  an  insufficient  address. 
The  Revising  Barrister  held  the  notice  to 
be  good ;  and  the  qualifications  of  the  six- 
teen voters  proving  to  be  insufficient  he 
expunged  their  names  from  the  list. 

Foote,  for  the  appellant. — The  form  of 
notice  given  in  schedule  3  of  the  R^istra- 
tion  Act,  1885,  form  I.  No.  2,  is  the  same 
as  the  previous  form  in  6  Yict.  c.  18,  under 
which  it  was  held,  in  WoUeit  v.  Davis  (1), 
that  the  place  of  abode  of  the  objector  was 
insufficiently  stated  when  described  in  a 
similar  manner.  In  the  case  of  a  borough 
notice  of  objection  the  address  of  the 
objector  without  the  post  town  was  held 
sufficient  because  he  must  necessarily 
reside  in  the  borough  in  order  to  be  en- 
titled to  object— iSAeWon  v.  FUUcher  (2)  ; 
but  it  is  otherwise  in  the  case  of  a  county 
objection,  where  the  objector,  if  a  free- 
holder, need  not  necessarily  reside  in  the 
parish  or  even  in  the  county.  It  is  the 
same  as  though  the  objector  had  stated, 
"  I  am  qualified  to  object  because  I  am  on 
the  Farliamentary  list  of  voters  for  the 
parish  of  Fetersfield,  and  my  address  is 
'Churchyard'" — which  is  clearly  insuffi- 
cient.  in  Adams  v.  Bostock  (3)  the  Re- 
vising Barrister  amended  a  similarly  in- 
sufficient description  of  the  place  of  abode, 
and  the  Court  held  that  uuder  the  par- 
ticular circumstances  of  that  case  the 
amendment  might  be  made,  but  no  amend- 
ment was  made  in  the  present  case. 

No  one  appeared  for  the  respondent. 

Lord  Coleridge,  C.J. — We  must  con- 
sider the  sufficiency  of  this  notice  of  objection 
solely  as  a  matter  of  law.  It  is  clear  that 
the  notice  does  not  comply  with  the  form, 
in  that  the  description  of  the  place  of  abode 
is  insufficient.  The  point  is  a  technical  one, 
but  we  cannot  hold  this  notice  to  be  suffi- 

(1)  4  Com.  B.  Bep.  115;  16  Law  J.  Rep. 
C.P.  186. 

(2)  5  Com.  B.  Rep.  14;  17  Law  J.  Bep. 
C.P.  .34. 

(3)  51  Law  J.  Rep.  C.P.  170;  Law  Rep. 
8  Q.B.  D.  259, 
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dent  without  opening  the  door  to  a  loose- 
ness of  practice  which  it  is  the  ohject  of 
the  law  to  prevent.  The  decision  of  the 
Revising  Barrister  in  holding  the  notice 
to  be  BudOBdent  must  be  reversed. 

Pollock,  B. — I  come  to  the  same  con- 
closion*  Under  the  description  of  the  place 
of  abode  the  objector  might  have  resided 
at  anj  distance  from  Petersfield.  The 
objection  may  be  technical,  but  I  always 
fed  tbat  where  a  plain  Act  of  Parliament 
easy  to  act  upon  is  passed  for  the  benefit 
of  the  people  it  should  be  strictly  carried 
ont 

Hawkins,  J.,  concurred. 


Solidtois— Lambert,  Fetch  &Shakespear,  agents 
for  F.  L.  &  J.  C.  Warner,  Winchester,  for 
appellant. 
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1887.  1  BRIDGES  (appellant)  v.  miller 
Nov.  28.  J  (respondent). 

Parliameni — Registration — Notice  of 
Objection  —  Amendment  — Parliamentary 
and  Municipal  Registration  Act,  1878 
(41  <fc  42  Vict.  c.  26),  *.  2S,sub^s.  2. 

A  notice  of  objection  to  a  voter  on  the 
freemen*s  list  of  the  city  of  Norwich 
itaied  <u  the  ground  of  objection  "that 
you  do  not  reside  at  the  above  address" 
(12  Clifton  Street,  Norwich).  In  order  to 
make  Uie  objection  valid  under  2  d;  3  Will. 
4.  c.  45.  s.  32,  the  Revising  Barrister 
amended  it  as  follows :  "  That  you  have 
not  resided  at  the  above  address  for  six 
calendar  months  next  preceding  the  I5th  of 
Jtdy  lasty  and  that  you  have  not  through- 
out that  period  resided  wiihvn  the  city  of 
Norwich  or  toithin  seven  miles  thereof" : — 
Held,  that  the  amendment  was  not  within 
^  powers  in  that  behalf  contained  in 
41  ih  42  Vict.  c.  26.  s.  28. 

Case  stated  by  one  of  the  Hevising 
BwTisters  for  the  city  of  Norwich. 

Notice  of  objection  to  the  name  of  the 
appellant  being  retained  on  the  freemen's 
list  of  voters  was  as  follows  : — 

"  To  Henry  Bridges,  of  1 2  Clifton  Street, 


in  the  hamlet  of  N.  Heigham,  in  the 
city  of  Norwich  and  county  of  the  same 
city. — I  hereby  give  you  notice  that  I 
object  to  your  name  being  retained  on  the 
list  of  persons  entitled  as  freemen  to  vote 
in  the  election  of  members  for  the  city  of 
Norwich  and  county  of  the  same  city,  on 
the  following  grounds — namely,  that  you 
do  not  reside  at  the  above  address. 

*'  Dated,  &c." 

On  behalf  of  the  appellant  it  was  con- 
tended that  the  notice  of  objection  was 
bad,  because  it  did  not  point  to  non-resi- 
dence of  the  appellant  at  12  Clifton  Street 
during  the  quaUfying  period  (1),  but  only 
to  non-residence  at  the  date  of  the  notice. 

The  Revising  Barrister  considered  that 
the  notice  was  informal  on  the  grounds 
urged  by  the  appellant,  but  that  he  had 
power  under  41  &  42  Yict.  c.  26.  s.  28, 
sub-s.  2  (2)  to  amend,  and  he  amended 
the  notice  of  objection  by  inserting  the 
following  grounds  of  objection : — 

''That  you  have  not  resided  at  the 
above  address  for  six  calendar  months 
next  preceding  the  15th  day  of  July  last, 
and  that  you  have  not  throughout  that 
period  resided  within  the  city  of  Norwich 
or  within  seven  miles  thereof." 

The  B^viaing  Barrister  proceeded  to 
hear  the  objection,  and,  it  being  proved 
that  the  appellant  had  not  for  six  calendar 
months  next  preceding  the  15th  of  July, 
1887,  resided  at  12  Clifton  Street,  nor 
within  the  city  of  Norwich,  nor  within 
seven  miles  thereof,  and  was  therefore  not 
entitled  under  2  &  3  Will.  4.  c.  45.  s.  32 
(I),  to  have  his  name  on  the  freemen's  list 
of  voters,  expunged  the  name  of  the  ap- 
pellant from  the  list. 

Seven  other  notices  of  objection  drawn 
in  the  same  form  were  similarly  amended 
by  the  Revising  Barrister,  and  appeals  on 

(1)  By  2  &  3  Will.  4.  c.  45.  s.  32 :  "  Every 
person  who  shall  be  entitled  to  be  registered  as 
a  voter  for  a  city  or  borough  either  as  a  burgess 
or  freeman,  mast  *  have  resided  for  six  calendar 
months  next  previous  to  the  15th  of  July  in 
such  year  within  such  city  or  borough  or  within 
seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  heretofore 
have  been  takeu.' " 

(2)  41  &  42  Vict.  c.  26.  s.  28,  sub-s.  2,  enacts 
that  the  Revising  Barrister  *<may  correct  any 
mistake  which  is  proved  to  him  to  have  been 
made  in  any  claim  or  notice  q£  objection," 
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all  the  decisions  were  consolidated  here- 
with. 

The  objector  having  declined  to  be  re- 
spondent, the  Revising  Barrister  nominated 
the  town  clerk  of  the  city  of  Norwich  as 
respondent. 

AaquUh^  for  the  appellant. 
R,  S,   Wright,  for  the  respondent  (the 
town  derk). 

Lord  Coleridge,  C.J. — In  order  to 
sustain  the  vote  in  this  case  the  voter 
must  have  resided  for  six  calendar  months 
previous  to  the  15th  of  July  within  the 
borough  or  within  peven  miles  of  it — 2  &  3 
Will.  4.  c.  45.  s.  32  CI).  Objection  to  the 
right  of  the  voter  to  have  his  name  regis- 
tered was  made  on  the  ground  that  he  did 
reside  at  12  Clifton  Street;  but,  as  was 
pointed  out,  he  need  not  have  been  residing 
at  Clifton  Street  at  the  time,  and  yet  have 
been  perfectly  entitled  to  a  vote.  The 
Kevising  Barrister  amended  the  notice  of 
objection  to  what  would  have  been  a 
valid  objection — namely,  that  the  voter 
had  not  resided  at  Clifton  Street,  nor 
within  seven  miles  of  the  city  of  Norwich, 
for  six  calendar  months  next  preceding  the 
15th  of  July  last.  The  power  of  amend- 
ing a  notice  of  objection  is  contained  in 
41  &  42  Vict.c.  26.  s.  28,6ub-s.  2  (2),  but 
the  amendment  must  be  confined  within 
the  limits  prescribed  by  Parliament — 
namely,  to  the  correction  of  any  mistake. 
But  here  there  was  no  mistake.  The  ob- 
jection was  clearly  enough  stated,  but  on 
the  face  of  it  it  was  bad.  There  was  no 
evidence  of  mistake  in  the  objection  or  in 
the  mode  of  stating  it.  What  it  stated  as 
the  ground  of  objection  was  no  objection 
at  all  any  more  than  if  the  objector  had 
stated  no  ground  at  all.  In  shaping  into 
form  the  notice  of  objection  the  Revising 
Barrister  did  more  than  amend  :  he  created 
an  objection,  and  exceeded  the  powers  of 
amendment  conferred  by  the  Act. 

Pollock,  B. — I  come  to  the  same  con- 
clusion, l^is  amendment  is  outside  the 
letter  and  spirit  of  the  Act,  and  we  should 
be  doing  a  mischievous  thing  if  we  upheld 
it. 

Hawkins,  J. — I  am  of  the  same  opinion. 
I  am  not  at  all  sure  but  that  the  objector 
considered  the  objection  a  good  ope  as  it 


stood,  and  in  that  view  it  would  be  mani^ 
festly  wrong  to  allow  an  amendment. 

Appeal  allowed  (3), 


Solicitors— C.  S.  Qover,  agent  for  L.  W.  English, 
Norwich,  for  appellzmt;  Sharpe,  F^ker, 
Pritchard  k  Sharpe,  agents  for  the  town  cleik, 
Norwich,  for  respondent. 


1887      1 
Nov    29    f  ^^^  ^*   OHANDLKB. 

Parliament — Registratum — Objection  ta 
Voter — Description  of  Objector — Forma — 
Svhatantial  Defect  or  Variation — 48  <fe  49 
Vict.  c.  15.  8.  18,  schedule  2,  form  1,  UTo.  2. 

An  objector  gave  to  a  voter  a  noUoe  of 
objection  to  his  name  being  retained  on  the 
Parliamentary  list  in  the  form  given  in 
schedvle  2,  form  1,  I^o,  2,  except  thtU  he 
signed  it  •*  R.  B,,  o/624  W.  Road,  on  the 
list  of  Parliamentary  voters  for  the  Par- 
liamenta/ry  borough  of  B,  and  (7."  : — Held, 
reversing  the  decision  of  the  Revising 
Barrister,  that  the  omission  of  the  name  of 
the  parish,  on  the  list  of  the  Parliamentary 
voters  of  which  the  name  of  the  objector  toas, 
constitvted  a  substantial  defect  and  in- 
validated  the  notice  of  objection. 

This  was  an  appeal  by  Special  Case 
from  the  decision  of  the  Revising  Bar- 
rister for  the  borough  of  Battersea  and 
Glapham,  on  which  the  following  facts 
were  stated : — 

A  notice  of  objection  to  the  name  of 
John  Wood  being  retained  on  the  Olapham 
occupiers'  list  of  Parliamentary  voters  for 
the  Parliamentary  borough  of  Battersea 
and  Glapham  was  signed  as  being  made 
by  •*  Raymond  Batchelor,  of  624  Wanda- 
worth  Road,  on  the  list  of  Parliamentary 
voters  for  the  Parliamentary  borongh  of 
Battersea  and  Glapham."  To  this  it  was 
objected  that  the  description  of  the  objec- 
tor was  not  strictly  in  compliance  with 
schedule  2,  form  1,  No.  2,  of  48  &  49  Vict. 

(3)  On  the  application  of  the  respondent's 
counsel  the  Court  granted  an  order  for  the  town 
clerk  to  be  paid  costs  out  of  the  rates.  See, 
however,  41  &  42  Vict.  c.  26.  s.  38. 
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c.  15  (1).  It  was  found  that  the  borough 
of  Battersea  and  Olapham  contains  two 
distinct  parishes,  and  is  divided  into  two 
diyisions,  the  Battersea  division  and  the 
Clapham  division.  There  are  fourteen 
polling  districts,  Nos.  1,  2,  3,  4,  5,  and  6, 
in  the  parish  of  St  Mary,  Battersea,  con- 
ititating  the  Battersea  division,  and  Nos. 
7, 8, 9, 10, 11,  12, 13,  and  14  (of  which  7, 
8, 9,  and  10  are  in  the  parish  of  St.  Mary, 
Battersea,  and  Nos.  11,  12,  13,  and  14  are 
in  the  parish  of  Clapham)  constituting  the 
dapham  division.  The  name  of  the  ob- 
jector, Raymond  Batchelor,  was  on  the 
oocnpiers'  list  of  the  parish  of  Olapham, 
Clapham  division.  There  were  similar 
objections  to  twenty-five  other  voters. 
The  Bevising  Bamster  held  that  the  de- 
ficription  of  the  objector  was  a  sufficient 
compliance  with  the  form,  expunged  the 
oames  of  the  voters  objected  to,  and,  notice 
of  appeal  being  given,  ordered  all  the  cases 
to  be  consolidated. 

MeCaskie,  ^for  the  appellant  —  The 
parish  shoold  be  named  in  the  list  of  voters 
for  whidi  the  objector's  name  is  entered. 
This  is  a  substantial  defect  and  not  one  of 
mere  form.  There  is  nothing  to  shew  in 
which  division  or  in  what  parish  the  ob- 
jector is  registered — Edsworth  v.  Farrer 
(2),  Crowther  v.  Bradney  (3),  and  Samuel 

(1)  48  &  49  Vict.  c.  16.  s.  18 :  •*  The  forma 
and  iDstrnctioDs  contained  in  the  second  and 
third  schednlea  to  this  Act  shall  be  used  and 
obseired  in  all  cases  to  which  they  apply,  and 
tiall  be  snbstitnted  in  all  such  cases  for  the 
ioTms,  instructions,  and  directions  contained  in 
the  sdiedules  to  the  Parliamentary  Registration 
Act,  1843,  .  .  .  but  a  disregard  of  any  form  or 
inatraction  shall  not  of  iiaelf  invalidate  any 
Kst,  notice,  or  other  thing." 

Schedule  2,  form  1,  No.  2  : 

"  To  Mr.  _ ,— I  hereby  give  you  notice  that 
I  object  to  your  name  being  retained  on  the 
Hat  of  Parliamentary  voters  for  the  [ 
dirisjon  of  the]  county  of  [and  to  the 

Offliasion  of  your  name  from  the  corrupt  and 
illegal  practicea  list]  on  the  following  grounds 
^-namely: 

"1.  That,&c., 

■2.  That,  to., 

•*3. 

-Dated  the  day  of  18    . 

"(Signed)  A.B.  of  {plaoe  of  abode]  on  the 
list  of  Parlimnentary  voters  for 
the  parish  [or  township]  of       .** 

(2)  4  Coot  B.  Rep.  9;  16  Law  J.  Sep.  C.P. 
132. 

(3)  33  Law  J.         C.P.  70 ;  9  Law  Times,  444. 


12t 


V.  HUchmaugh  (4).  In  Coram  v.  Cole  (5) 
the  name  of  the  township  in  which  the 
objector  was  registered  was  given,  and 
therefore  the  information  necessary  to  en- 
able the  voter  against  whom  the  ob- 
jection was  made  to  ascertain  whether  the 
objector  really  was  on  the  register. 

There  was  no  appearance  for  the   re^ 
spondent. 

Lord  Colebidgb,  O.J. — There  has  not 
been  any  amendment  here  as  to  £act,  and 
I  do  not  express  any  opinion  as  to  whether 
there  could  have  been  an  amendment* 
The  notice  is  certainly  not  in  the  actual 
form  given  in  the  statute,  and  section  18 
of  that  Act  (1)  says  that  the  forms  shall 
be  used,  though  it  also  provides  that  mere 
deviation  in  form  shall  not  of  itself  invali- 
date any  list,  notice,  or  other  things. 
But  those  later  words  do  not  mean  that 
the  forms  may  be  absolutely  disn^iarded. 
Here  I  have  no  hesitation  in  saying  that 
the  form  has  been  disregarded  in  sub^ 
stance,  in  that  the  notice  does  not  give  the 
person  objected  to  the  information  as  to 
the  objector  which  the  statute  intended 
should  be  given,  and  the  want  of  it  might 
cause  the  voter  great  inconvenience.  The 
fault,  therefore,  being  one  of  substance, 
and  not  of  mere  form,  I  think  the  Revising 
Barrister  was  wrong,  and  the  notice  must 
be  held  to  be  bad. 

Pollock,  B. — I  am  of  the  same  opinion, 
There  may  now  be  parishes  partly  in  one 
division  and  partly  in  another,  and  the 
objector,  by  merely  putting  the  division, 
omitting  to  give  the  parish  on  the  list  of 
voters  of  which  his  name  is,  might  cause 
the  voter  great  inconvenience  and  trouble 
in  finding  out  for  himself  in  what  parish 
or  in  what  division  the  objector  resides^ 
and  omissions  of  this  kind  might  cause 
enormous  inconvenience.  This  is  not  mere 
matter  of  form,  but  a  substantial  defect. 

Hawkins,  J.,  concurred. 

Appeal  oMowed^  with  costs* 
Solicitor — Horace  W.  Chatterton,  for  appellants. 


(4)  32  Law  J.  Rep.  CJ>.  66;  9  Jur.  N.S.  4l4i 
(6)  34  Law  J.  Rep.  C.P.  62  j  10  Jur.  N.S.  1206, 
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1887.  1  BBAL  {appellant)  v.  the  town 
Nov.  28.  J  CLEBK  OF  EXETER  {respondent). 

Parliament  —  FraruMse  —  Freema/n  — 
Registration — Residence — 2  d&  3  WiU,  4. 
c.  45.  8,  32. 

7?.,  a  single  man,  resided  in  his  father's 
house  in  Exeter^  with  exdusive  use  of  a 
separate  bedroom.  During  the  six  months 
previous  to  the  I6th  of  July  he  twice  toent 
up  to  London,  and  etich  time  obtained 
employment  as  an  indoor  draper's  assistant. 
On  the  first  occasion  he  remained  away  two 
months,  and  then  returned  to  his  father's 
house  as  before;  on  the  second  occasion 
he  remained  away  altogether.  His  em- 
ploymsnt  required  his  continued  presence 
in  London,  nor  could  he  have  returned  to 
Eoceter  during  such  period  except  from 
Saturday  to  Monday  .—Held,  that  R,  had 
not  "  resided  "  within  the  necessary  limits 
of  the  city  of  Exeter  as  prescribed  by2  d:  3 
WiU.  4.  c.  45.  s,  32,  cmd  was  not  entitled 
to  be  on  the  Ust  of  freemen  for  the  city. 

Case  stated  by  the  Eevismg  Barrister 
for  the  city  of  Exeter, 

Objection  to  the  name  of  Louis  Eobins 
being  retained  on  the  list  of  freemen  for 
the  city  of  Exeter  was  made  on  the  ground 
that  he  had  not  resided  within  the  neces- 
saiy  limits  for  six  months  previous  to  the 
16th  of  July,  1887,  in  accordance  with 
2  &  3  Will.  4.  c.  46.  s.  32  (1). 

Robins,  who  was  a  single  man,  resided 
in  his  father's  house  in  Exeter  as  a  mem- 
ber of  his  father's  family,  and  had  the 
exclusive  use  of  a  separate  bedroom.  In 
January,  1887,  he  went  up  to  London 
and  obtained  employment  as  an  indoor 
draper's  assistant.  After  two  months  in 
such  employment  he  returned,  for  want 
of  another  engagement,  to  his  father's 
house  in  Exeter,  and  again  occupied  the 
same  bedroom  in  the  same  manner  as 
before.  In  May  he  again  left  his  father's 
house,  went  to  London,  and  succeeded  in 
obtaining  similar  employment  as  before  as 

(1)  2  &  8  Will.  4.  c.  45  b.  32,  enacts  that  no 
freeman  shall  be  entitled  to  vote  for  a  city  or 
town,  unless  "he  shall  have  resided  for  six 
calendar  months  next  previous  to  the  last  day 
of  July  [now  15th  of  July,  41  &  42  Vict.  c.  26. 
s.  7]  in  such  year  within  such  dty  or  town  or 
within  seven  statute  miles,"  &c.' 


an  indoor  draper's  assistant ;  he  continued 
therein  till  the  15th  of  July,  and  did  not 
at  any  time  during  such  period  retom  to 
his  father's  house.  His  employment  re. 
quired  his  continued  presence  in  London, 
nor  could  he  (except  from  Saturday  to 
Monday)  have  returned  to  Exeter. 

On  these  facts  the  Revising  Barrister 
held  that  Robins  had  constructively 
resided  at  Exeter,  and  retained  the  name 
on  the  list. 

Foots,  for  the  appellant. — In  order  to 
constitute  a  constructive  residence  there 
must  be  an  intention  of  returning  as  well 
as  power  to  return,  per  Erie,  C.J.,  in 
FoweU  V.  Guest  (2),  Ford  v.  Brew  (3), 
and  Ford  v.  Hart  (4).  In  the  present 
case  there  was  no  evidence  of  intention  to 
return,  and  except  from  Saturday  to  Mon- 
day there  was  no  power  to  return. 

No  one  appeared  for  the  respondent. 

LoBO  Coleridge,  C.J. — ^We  are  called 
upon  to  place  a  construction  on  2  <fe  3 
Will.  4.  c.  45.  s.  32,  and  to  say  whether 
the  facts  in  this  case  are  sufficient  to 
satisfy  the  requirements  of  that  section. 
I  am  of  opinion  that  they  do  not,  and 
that  the  voter  has  not  "  resided  "  within 
the  necessary  limits  in  accordance  with 
section  32  of  the  Reform  Act.  It  is  im- 
possible to  define  exhaustively  the  word 
"residence";  in  each  case  the  question 
must  be  decided  by  the  rules  of  common 
sense.  The  mere  power  and  intention  to 
return  will  not  by  themselves  constitute  a 
constructive  residence,  for  both  might  be 
consistent  with  a  three  years'  absence 
from  the  borough,  and  no  one  in  snch  a 
case  would  say  that  residence  was  estab- 
lished. There  may  be  cases  of  oonstrac- 
tive  residence  by  a  wife  and  children,  as 
for  instance  where  a  sailor  engaged  on  the 
coasting  trade,  having  the  power  and  in- 
tention of  returning,  leaves  his  wife  and 
children  in  his  house ;  but  I  fedl  to  see 
any  such  elements  of  residence  in  the 
present  case.  The  voter  is  a  single  man 
residing  m  his  father's  house;  he  goes  to 

(2)  84  Law  J.  Bep.  C.P.  69. 

(3)  49  Law  J.  Eep.  C.P.  172 ;  Law  Bep* 
6  C.P.  D.  69. 

(4)  48  Law  J.  Bep.  C.P.  24;  Law  Bep. 
9  C.P.  273. 
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BealY.  Tomn  Clerk  of  Ureter. 
London  for  two  months,  whence  he  is 
unable,  consistently  with  his  contract 
duties,  to  return ;  iie  returns  to  Exeter, 
and  after  a  short  stay  goes  away  again  to 
London,  with  the  intention,  as  far  as  one 
can  see,  of  remaining  there.  Under  these 
drcumstances  it  seems  to  me  impossible  to 
say  that  he  resided  at  Exeter. 

Pollock,  B.,  and  Hawkins^  J.,  con- 
curred. 


Solicitors— S.  D.  Hamilton,  agent  for  Friend 
&  Beal,  Exeter,  for  appellant ;  Geare,  Son  & 
Pease,  agents  for  B.  C.  Gidley,  Exeter,  for  the 
Town  Clerk. 
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[m  THE  QUEEN'S   BENCH  DIVISION 
AND  IN  THE  COURT  OF  APPEAL.] 

1887.       1 
Oct.  28  ;       >  UNDEEHAY  V,   READ.* 

Dec.  14, 19.  J 

Lessor  and  Lessee  —  Receiver  —  Prior 
Mortgage  —  Notice  by  Mortgagees  to  pay 
Rentr—Subseqi^nt  Possession  of  Lessee — 
Payment  of  Bent  under  Thread  of  Eviction. 

A  tenant  of  premises  demised  after  they 
have  been  mortgaged,  wlio  lias  paid  rent 
ofter  notice  of  the  mortgage,  and  under  a 
threat  of  eviction,  cannot  be  called  upon  by 
a  receiver  appointed  by  the  Court  to  pay 
the  rent  over  again  to  him : — So  held  by 
the  Court  of  Appeal, 

In  February,  1886,  the  defendant  de- 
mised to  B.  a  house  cmd  premises  which  he 
had  previously  mortgaged,  at  a  rent  payable 
quarterly,  B,  u)as  not  aware  of  the  mort- 
gage at  the  tims  when  the  lease  was  entered 
inU>;butin  July,  1 886,  the  mortgagees  gave 
notice  to  B,  requiring  him  to  pay  rerU  to 
thm.  Nothing  uxis  done  consequent  on 
this,  but  B,  remained  in  possession.  In 
December,  1886,  notice  of  the  tram^fer  of 
th^  mortgage  was  given  to  B.  ;  in  the  same 
norUh  an  order  was  made  appointing  the 
plaintiff  receiver  of  the  rents  due  to  the 
defendant,  whicfh  notice  was  served  upon 
B.  on  the  following  day,  and  a  demand 
»wd«  by  the  plaintiff  for  payment  of  a 
?i?''^*  ^•^w^  which  had  become  due  at 
JficWZffkM,  1886.  In  January,  1887,  B, 
V^yd  the  rent  in  question  to  the  transferees 
*  Ceram  Fry,  L.J.,  and  Bowen,  L,J. 
Vol.  57.— Q.B. 


of  the  mortgage  upon  threat  of  legal  pro- 
ceedings, and  the  plaintiff  then  took  out  a 
summons  at  chambers  claiming  that  the 
rent  due  at  the  date  of  the  service  of  ths 
receiving  order  should  be  paid  to  him : — 
Held,  by  the  Queen*s  Bench  Division, 
that  the  proper  inference  to  be  drawn 
from  the  above  facts  was  that  B,  became 
tenant  to  the  mortgagees  in  July,  1886,  and 
that  the  rent  in  question  had  therefore  been 
properly  paid  to  the  transferees  of  the 
mortgage. 

This  was  an  appeal  from  an  order  of 
Pollock,  B.,  made  at  chambers,  ordering 
one  Butler  to  pay  to  the  plaintiff  (who 
had  been  appointed  receiver  under  an 
order  made  in  this  action  on  the  Idth  of 
December,  1886)  the  sum  of  18?.  17 s.  Sd., 
being  a  quarter's  rent  of  a  hoase  and 
premises  at  Boscombe,  due  on  the  29th  of 
September,  1886. 

It  appeared  that  the  defendant  in  the 
action,  having  mortgaged  the  premises  in 
question  to  Messrs.  Miles  <k  Preston  by 
indenture  dated  the  8th  of  February, 
1886,  demised  the  same  to  Butler  on 
the  11th  of  May,  1886,  at  a  yearly  rent 
payable  quarterly.  The  rent  wluch  became 
due  on  the  24th  of  June,  1886,  was  paid 
to  the  defendant  by  Butler,  who  was 
not  aware  of  the  mortgage  at  the  time 
when  the  lease  was  entered  into.  On  the 
7th  of  July,  1886,  notice  was  given  by 
Messrs.  Miles  &  Preston  to  Butler  of  this 
mortg^ige,  and  of  the  principal  sum  being 
still  due  and  owing  together  with  an 
arrear  of  interest,  and  requiring  him  to 
pay  all  subsequent  rent  to  them.  No- 
thing was  done  consequent  on  this  by 
Butler,  who  still  remained  in  occupation. 
On  the  29th  of  September,  1886,  another 
quarter's  rent  became  due,  but  was  not  paid 
till  the  following  January.  On  the  10th  of 
December,  1886,  notice  of  a  transfer  of  the 
above  mortgage  to  the  Poole  Baltic  and 
Quebec  Timber  Company  was  given  to 
Butler  both  by  the  transferees  and  trans- 
ferors, and  requesting  that  payment  of 
the  rent  should  be  made  to  the  transferees. 
On  the  13th  of  December,  Field,  J.,  made 
an  order  in  the  action  of  Underhay  v.  Read, 
appointing  the  plaintiff  receiver  of  the 
rents  and  profits  of  land  and  premises,  in- 
cluding those  demised  to  Butler.  The 
S 
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Underhay  v.  Read,  App. 

order  decreed  that  such  appointment  should 
be  without  security,  and  was  also  to  be 
without  prejudice  to  the  rights  of  any 
prior  incumbrancers  upon  the  said  premises 
who  might  think  proper  to  take  possession 
of  the  same  by  virtue  of  their  respective 
securities,  or,  if  any  prior  incumbrancer 
was  in  possession,  then  without  prejudice 
to  such  possession ;  and  that  the  tenants 
do  attorn  and  pay  their  rente  in  arrear  and 
rent  to  become  due  to  such  receiver.  On 
the  same  day,  notice  of  this  order  having 
been  made  was  given  to  Butler,  and  on 
the  following  day  (the  14  th  of  December) 
a  copy  of  the  order  was  served  on  him, 
and  a  demand  made  by  the  receiver  of 
rent  due,  which  at  that  time  amounted  to 
IS/,  lis,  Qd.,  being  one  quarter's  rent  from 
the  24th  of  June,  1886,  to  the  29th  of 
September,  1886. 

On  the  24th  of  January,  1887,  the 
transferees  of  the  mortgage  made  by  Read 
threatened  legal  proceedings  to  evict  if 
Butler  did  not  pay  all  rent  due  to  them. 
Accordingly,  on  the  following  day,  Butler 
did  pay  a  half  year's  rent  (being  the  rent 
due  from  the  24th  of  June,  1886,  to  the 
25th  of  December,  1886)  to  such  trans- 
ferees. Until  then  there  was  no  evidence 
that  Butler  had  ever  attorned  to  the 
mortgagees,  or  that  the  latter  had  ever 
evicted  the  mortgagor  or  become  mort- 
gagees in  possession  prior  to  the  receipt  of 
the  rent  by  them  as  above  stated  in 
January,  1887. 

The  plaintiff,  as  receiver,  then  took  out 
a  summons  at  chambers,  asking  that  the 
rent  due  at  the  date  of  the  service  of  the 
receiving  order — namely,  from  the  24th 
of  June,  1886,  to  the  29th  of  September, 
1886,  and  amounting  to  18/.  17«.  6(^.— 
might  be  ordered  to  be  paid  to  him. 

Baron  Pollock  ordered  accordingly. 

Butler  appealed. 

Gore,  for  the  appellant. — The  notice 
given  by  the  mortgagees  to  Butler  re- 
quiring him  to  pay  the  rent  to  them  in 
future  amounted  to  a  taking  of  possession, 
and  as  the  tenant  remained  in  possession 
after  the  receipt  of  the  notice  there  was 
at  least  an  implied  attornment  by  Butler 
to  the  mortgagees,  if  not  an  actual  one. 
Brown  v.  Storey  (1)  is  a  strong  authority 

(1)  1  M.  &  G.  117  ;  1  8c.  N.R.  9. 


in  support  of  the  proposition  that  upon 
receipt  of  the  notice  Butler  became  a 
yearly  tenant  to  the  mortgagees  at  the 
rent  he  had  paid  under  the  lease.  It  is 
contended,  therefore,  that  Butler  was 
justified  in  paying  the  quarter's  rent  to 
the  mortgagees,  and  ought  not  now  to  be 
required  to  pay  over  again  to  the  receiver. 

He  also  cited  Corbett  v.  Flotoden  (2), 
WaddiUyoe  v.  Bameit  (3),  and  Hickman  v. 
Machin,  (4). 

Arthur  PoweU,  for  the  receiver,  in  sup- 
port of  the  order. — As  soon  as  the  order 
was  made  under  which  the  plaintiff  was 
appointed  a  receiver  and  was  served  on 
the  tenant,  it  became  the  duty  of  the 
latter  to  pay  rent  due  to  such  receiver. 
A  mere  notice  of  the  mortgage,  with  a 
request  to  the  tenant  to  pay  his  rent  to 
the  mortgagee,  is  insufficient  to  create  be- 
tween them  the  relation  of  landlord  and 
tenant — ^see  Evans  v.  EUiot  (5)  and  Hick- 
man V.  Machin  (4).  The  mortgagees  were 
not  in  possession  at  the  time  when  the 
order  was  made,  and  that  order  binds  the 
rent,  and  when  served  was  equivalent  to 
an  attachment — In  re  Pope  (6).  Evans 
V.  Elliot  (5)  shews  that  the  payment  of 
the  rent  in  January  will  not  relate  back 
to  the  date  or  service  of  the  notice  of  the 
mortgage  so  as  to  make  the  new  tenancy 
commence  from  that  time. 

He  also  cited  Ward  v.  CaHtar  (7). 

Gore,  in  reply. — Notice  followed  by  the 
payment  of  rent  is  evidence  of  some 
tenancy  during  the  period  in  respect  of 
which  the  rent  is  paid. 

Manisty,  J. — This  is  an  appeal  against 
an  order  of  my  brother  Pollock,  under 
which  Butler,  the  tenant  of  property  sub- 
ject to  a  mortgage,  was  ordered  to  pay 
one  quarter's  rent  to  the  receiver  in  the 
action.  The  ground  of  the  appeal  is 
that  Butler  was  tenant  to  the  mortgagees, 
and  not  to  the  original  lessor,  in  July, 
1886.     The  facts  of  the  case  are  shortly 

(2)  54  Law  J.  Rep.  Cbanc.  109;  Law  Rep. 
25  Oh.  D.  678. 

(3)  2  Bing.  N.C.  638. 

(4)  4  Hurl.  &  N.  716 ;  28  Law  J.  Rep.  Exch. 
310. 

(5)  9  Ad.  &  E.  342. 

(6)  55  Law  J.  Rep.  Q.B.  552;  Law  Rep. 
17  Q.B.  D.  743. 

(7)  36  BeaY.  171. 
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Iheee:  Bead  was  the  owner  of  the  pro- 
perty in  question,  and  mortgaged  it  in 
February,  1886,  and  in  the  Mareh  follow- 
ing granted  a  lease  to  Butler,  the  rent 
nnder  the  lease  being  payable  quarterly. 
Batler,  at  the  time  the  lease  was  granted, 
WB8  not  aware  that  the  property  had  been 
mortgaged ;  but  in  July  (having  paid  the 
June  rent)  he  received  a  notice  from  the 
mortgagees,  stating  that  they  were  en- 
titled to  the  rent  which  accnied  due  from 
that  time,  and  requesting  Butler  to  pay 
rent  to  them.  After  receiving  this  notice 
Butler  still  continued  in  possession,  and  on 
the  10th  of  December  notice  of  transfer  of 
mortgage  was  given,  though  I  do  not  think 
that  fact  has  any  material  bearing  on  the 
question  before  us.  On  the  13th  of  De- 
cember, 1886,  an  order  was  made  appoint- 
ing the  phdntiff  a  receive  for  rents  due, 
and  to  become  due,  to  the  defendant,  the 
plamtiff  having,  it  appeared,  obtained 
judgment  against  the  defendant  in  an 
action,  and  having  got  execution  of  the 
judgment.  The  plaintiff  next  day  gave 
notioe  to  Butler  of  this  appointment,  and 
applied  to  Butler  for  the  quarter's  rent 
due  on  the  29th  of  September,  1886. 
Notwithstanding  this  notice,  Butler,  in 
January,  1887,  paid  the  rent  in  question 
to  the  mortgagees,  and  the  real  question 
which  we  have  to  determine  is  whether 
he  was  justified  in  doing  so.  Now  this 
depends  on  what  is  the  proper  inference 
to  be  drawn  from  the  facts  as  I  have 
stated  them.  Is  it  the  proper  inference  that 
Bntler  assented  to  the  notioe  to  become 
tenant  of  the  mortgagees )  for  I  suppose  if 
he  did  so  that  he  became  a  tenant  from 
year  to  year  to  the  mortgagees.  A  Judg^ 
sitting  at  chambers,  if  he  had  a  question 
of  this  sort  before  him,  would  probably 
draw  the  same  inference  as  a  jnry^wiMild 
do;  and  on  that  point jBh>iiin'v,  Storey  (1) 
has  beeiL  cited,  whichugoee  to-shew  that  in 
JuJIy^  1866,  Butler  became  teiiai)(t  to  the 
Mr^iag^es.  <.It  is  aaid  that  all  that  then 
tqoknlaoe  Wjas  a  mere  notioe, which Svans 
y.  tuiot  (5)  was  an  authority  to  sliew  waa 
hiBafficienii  to  create  &  tetfanoj)^.'.  There 
am  no  dodbt  sotee  passiiges  iii  the  judg- 
ments  in  that  case  which  would  appear  to 
■opport  Mr.  Powell's  argument.  But  in 
l^rovm  V.  Storey  (1),  which  is  a  lata:*  case 
than  Evam  v.  EUioi  (5),  it  was  decided 
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that  it  was  a  question  of  fact,  and  that  in 
the  absence  of  express  assent,  the  jury  may, 
and  ought,  in  the  case  of  a  tenant  con- 
tinuing in  possession,  to  infer  that  the 
tenant  did  consent  to  become  the  tenant  of 
the  mortgagees.  Lord  Chief  Justice  Tindal 
said,  in  delivering  judgment,  "  Here  both 
tenant  and  landlord  agreed  that  the  former 
should  remain  in  possession  for  a  year. 
It  has  been  settled  ever  since  the  case  of 
Keech  v.  Hcdl  (8)  that  a  mortgagor  cannot, 
without  the  privity  of  the  mortgagee, 
create  a  tenancy,  and  the  mortgagee  may 
recover  in  ejectment,  without  giving  notice 
to  quit,  against  a  tenant  who  claims  under 
a  lease  from  the  mortgagor  granted  sub- 
sequently to  the  mortgage.  No  interest 
can  pass  to  the  tenant,  and  ejectment  may 
be  maintained  without  notioe;  but  from 
the  case  referred  to,  and  from  many  sub- 
sequent cases,  it  appears  that  the  mortgagee 
may  adopt  the  act  of  the  mortgagor  in 
granting  the  lease,  or  at  least  he  may 
create  a  tenancy  frt)m  year  to  year  accord- 
ing to  the  terms  of  the  lease."  In  this 
case,  therefore,  it  seems  clear  that  eject- 
ment might  have  been  maintained  against 
Butler  without  notice,  and  surely  that  is 
some  evidence  that  he  assented  to  become 
the  mortgagees'  tenant.  The  Chief  Justice 
continues,  "  Here  the  evidence  was,  that 
after  the  assignment  of  the  mortgage, 
notioe  was  given  by  the  assignees  of  the 
mortgagee  to  the  plaintiff  to  pay  to  them 
the  rent  then  due,  and  ther^iter  to  be- 
come due,  in  respect  of  the  premises  com- 
prised in  the  mortgage,  which  appears  to 
import  a  con0ent  that  he  should  hold  at 
least  for  oHe  year.  It  is  said  that  there 
was  no  agreement  in  fact,  and  that  it  was 
not  left  to  the  jury  as  a  matter  for  th*«nj 
consideration  whether  they  would  infeir  lin 
agreement.  The  question  was  not  left  to 
the  jury  in  precise  terms,  but,  without 
doubt,  it  would  have  been  so  left  if  the 
counsel  had  supposed  that  the  jury  would 
hesitate  to  draw  that  inference.  The 
plaintiff'ig  only  title  to  the  possession'  wa^ 
the  lease  fW)m  th^  mortga^r.  Fr6m  tXici 
pai4iies  in  whom  was  the  legal  interest  he 
red64ves  a  notice  requiring  payment  of  the 
rent  dtee  and  accruitig  dU^.  If  he  t^maihed 
in    possession    without    repudiating    the 

(8)  1  Douglas,  SI. 
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Underhay  v.  Read^  App, 
Dotioe,  he  seems  to  have  been  in  posseesion 
under  the  old  terms."  And  Mx,  Justice 
Bpsanquet  said,  ''  It  is  said  that  it  ought 
to  have  been  left  to  them — that  is,  the 
jury — ^to  say  whether  the  plaintiff  assented 
to  a  new  tenancy.  .  ., .  If  it  had  been,  the 
jury  could  have  found  but  one  way."  It 
appears,  therefore,  that  the  learned  Judge 
at  chambers  ought  to  have  drawn  the  in- 
ference that  the  tenant  became  tenant  to 
the  mortgagees;  and,  that  being  so,  his 
order  cannot  be  upheld. 

Ohables,  J. — The  question  is  one  of 
fact — namdy,  what  was  the  status  of  the 
tenant  f  Looking  at  all  the  facts,  I  come 
to  the  conclusion  that  the  tenant  was  tenant 
to  the  mortgagees.  That  being  so,  the 
order  of  my  learned  brother  was  wrong, 
and  this  appeal  must  be  allowed. 

The  receiver  appealed. 

Arthur  Powell  and  Ingpen,  for  the  re- 
ceiver.—  There  was  no  attornment  by 
Butler  to  the  mortgagees  until  late  in 
January,  and  there  was  no  tenancy  until 
attornment.  When  a  receiver  has  been 
appointed  by  the  Court  he  cannot  be  inter- 
fered with  except  by  leave  of  the  Court, 
even  by  a  person  acting  by  title  paramount 
—Seton  on  Decrees,  pp.  410,  423,  429. 
That  part  of  the  order  of  the  Court  which 
directed  the  tenant  to  pay  was  inoperative 
until  the  mortgagees  took  possession,  and 
the  mortgagees  ought  to  have  obtained  the 
leave  of  the  Court  for  that  purpose — Hob- 
son  V.  Sherwood  (9)  and  Kerr  on  Receivers, 
p.  141.  If  the  mortgagees  were  not  in 
possession  when  the  order  for  the  receiver 
was  served  on  the  tenant,  the  rent  then 
due,  which  was,  so  to  speak,  attached  for 
the  receiver,  will  not  be  divested  out  of  him 
by  the  mortgagees  subsequently  entering 
into  possession — Kerr  on  Receivers,  p.  124, 
In  re  Pope  (6),  and  Evans  v.  EUiot  (6). 
A  tenant,  as  against  the  mortgagor,  can- 
not set  up  that  he  has  paid  the  rent  to  the 
mortgagee.  There  is  no  privity  between 
a  mortgagee  and  the  tenant  where  the 
lease  is  made  after  the  mortgage  has  been 
executed — Moss  v.  GaUimore  (10).  The 
mortgagee  has  no  power  to  claim  the  rent; 
all  that  he  can  do  is  to  call  upon  the  tenant 
to  attorn  to  him  or  to  give  up  possession 

(9)  19  Beav.  575. 

(10)  1  Sm.  L.C.  (7th  ed.)  629. 


of  the  premises*  The  mortgagee  no  doubt 
has  power  to  evict  the  tenant ;  but  a  mere 
notice  to  the  tenant  to  pay  the  rent  to  the 
mortgagee  does  not  amount  to  an  eviction. 
A  payment  made  by  the  tenant  under  a 
threat  of  eviction  is  not  a  payment  ex- 
tracted under  compulsion  of  law ;  conse- 
quently the  tenant  would  not  be  entitled 
to  set  that  payment  off  against  any  claim 
of  the  mortgagor  for  rent,  as  in  the  case  of 
payment  of  a  ground  or  rent  charge. 

Noyes  v.  Pollock  (11),  Hickman  v.  Ma- 
chin  (4),  WiUon  V.  Dunn  (12),  Goulds- 
worUi  V.  Knights  (13),  Johnson  v.  Jones 
(14),  Carpenter  v.  Pwrker  (15),  Salmon  v. 
Dean  (16),  and  Archb.  Pr.,  p.  1251,  were 
also  referred  to. 

Gore,  for  the  tenant  Butler,  was  not 
called  upon. 

Fry,  L.  J. — It  was  first  argued  that  the 
Court,  having  appointed  a  receiver,  will 
not  allow  him  to  be  interfered  with  with- 
out an  order  of  the  Court,  and  that  Butler, 
in  not  paying  his  rent  to  the  receiver,  com- 
mitted a  contempt  of  Court,  and  that  the 
Court  has  power,  brevi  manu,  to  deal  with 
that  contempt.  It  is  said  that  the  form 
of  order  must  be  regarded,  and  that  the 
order  appoints  the  plaintiff  the  receiver  of 
the  rents  and  profits ;  but  it  contains  an 
important  provision — namely,  that  the  ap- 
pointment is  to  be  without  prejudice  to 
the  rights  of  any  prior  encumbrancers 
upon  the  premises  who  may  think  proper 
to  take  possession  of  the  same  by  virtue  of 
their  respective  secuiities,  or,  if  any  prior 
encumbrancer  is  in  possession,  then  with- 
out prejudice  to  such  possession.  It  ap- 
pears to  me  that  the  Poole  Company  are 
prior  encumbrancers  of  the  premises  within 
the  meaning  of  that  provision,  and  have 
thought  proper  to  do  all  they  can  to  obtain 
possession  :  for  they  gave  notice  to  Butler 
to  pay  the  rent  to  them.  They  are  there- 
fore in  possession  within  the  meaning  of 
that  provision.    It  also  appears  to  metiiat 

(11)  65  Law  J.  Rep.  Chanc.  513 ;  Law  Rep. 
32  Oh.  D.  63. 

(12)  17  Q.B.  Rep.  294  ;  21  Law  J.  Rep.  Q.B.  60. 

(13)  11  Mee.  &  W.  337 ;  12  Law  J.  Rep.  Exoh- 
283. 

(14)  9  Ad.  &  E.  809. 

(15)  3  Com.  B.  Rep.  N.S.  206 ;  27  Law  J.  Rep. 
C.P.  78. 

(16)  3  Mac.  k  Q.  344. 
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Und^Aay  v.  Bead,  App. 
the  form  of  order  is  designed  to  sanction 
the  payment  of  snch  sams  of  money  as 
tliey  may  be  entitled  to  without  further 
Implication  to  the  Court.  No  doubt  this 
fiann  of  order  is  a  modem  invention ;  but 
in  a  very  similar  form  of  order,  and  by  no 
means  a  modem  one,  where  it  came  to  the 
cognisance  of  the  Court  that  a  receiver  had 
boon  appointed  to  receive  the  rents  of  pro- 
perty known  to  be  in  mortgage,  the  Court 
was  in  the  habit  of  reserving  the  rights  of 
prior  mortgagees.  No  case  has  been  pro- 
duced where  any  person  has  been  com- 
mitted for  enforcing  such  prior  rights. 
Ilie  very  object  of  inserting  such  a  clause 
was  to  preserve  the  rights  of  prior  encum- 
brancers without  any  application  to  the 
Court  being  necessary;  and  whatever 
lights  a  prior  encumbrancer  may  have,  he 
is  entitled  to  enforce  them  without  being 
guilty  of  contempt.  We  are  therefore 
driTen  to  enquire  whether  amongst  the 
rights  of  a  prior  encumbrancer  was  that 
of  receiving  the  rent  from  the  tenant,  and 
whether  the  tenant  was  liable  to  pay  it  in 
saeh  a  sense  that,  if  he  did  pay  it,  he  could 
say  to  his  lessor  that  the  rent  was  paid. 
If  he  were  justified  in  making,  and  was 
compelled  to  nmke,  this  payment  to  the 
mortgagees  by  reason  of  their  prior  title,  I 
do  not  think  either  the  tenant  or  the 
mortgagees  could  be  compelled  to  pay  to 
the  receiver  the  rent  so  paid  and  received. 
We  most  therefore  enquire  whether  it  was 
one  of  the  rights  of  the  mortgagees  to  re- 
oovtf  this  money  from  the  tenant.  This 
very  point  came  before  the  Court  of 
Queen's  Bench  as  long  ago  as  1839  in  the 
case  of  Johnson  v.  Jones  (14).  The  cir- 
cumstances there  were,  to  all  intents  and 
purposes,  the  same  as  here ;  and  the  Court 
came  to  the  conclusion  that  the  tenant 
was  under  a  compulsion  to  pay,  such  com- 
puMon  being  caused  by  the  act  of  the 
Ittscv  himself,  and  that  the  tenant  was  at 
liberty  to  treat  as  a  payment  of  rent  the 
sum  he  was  compelled  to  pay  to  the  mort. 
gageee.  Lord  Denman  there  said,  **  This 
is  a  plea,  not  of  nil  hahuU  in  tenementis, 
but  of  payment;  and  the  defect  of  the 
leesor^s  title  is  shewn  only  as  a  medium  of 
proof  that  the  payment  was  for  the  benefit, 
^d  by  reason  of  the  de£aulty  of  the  lessor 
lumself."  Mr.  Justice  Littledale  also  said, 
"This  is  not  a  plea  of  nil  habuU,  nor  of 
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eviction,  nor  is  it  a  voluntary  payment  to 
one  who  claims  under  a  prior  title.  The 
plaintiff  does  not  deny  that  he  holds  as 
tenant  to  the  defendant;  but  he  shews 
that  the  lease  was  made  subject  to  a  prior 
charge — namely,  the  mortgage  which  he 
was  compelled  to  pay.  The  payment  was 
of  money  not  claimed  as  rent,  but  as  due 
upon  the  loan  by  way  of  mortgage."  Then 
certain  cases  were  referred  to,  and  the 
principle  laid  down  in  those  cases  was 
applied.  It  has  been  said  on  behalf  of  the 
receiver  that  Johnson  v.  Jones  (14)  was 
wrongly  decided,  and  that  a  threat  of  evic- 
tion, unless  the  rent  is  paid,  is  a  matter  of 
option  and  not  of  compulsion,  and  there- 
fore differs  from  cases  of  rent-charges 
or  other  charges  upon  land,  which  can  be 
enforced  by  distress.  The  distinction, 
although  ingenious,  is  not  a  sound  one. 
Interest  on  mortgage  money  is  connected 
with  the  land,  and  so  the  condition  im- 
posed by  the  mortgagee  is  not  a  purely 
collateral  matter.  The  mortgagee  is  only 
enforcing  one  of  his  rights — namely,  that 
to  receive  the  interest.  Further,  as  re- 
gards the  tenant,  it  is  immaterial  whether 
he  is  liable  to  a  distress  or  to  eviction; 
both  may  furly  be  described  as  compulsion 
to  pay  the  rent,  and  if  it  is  so  paid  under 
that  compulsion  the  payment  may  be  set 
up  as  a  payment  of  rent  to  the  lessor.  I 
think  the  principle  laid  down  in  Johnson 
V.  Jones  (14)  is  applicable  here ;  that  case 
was  decided  nearly  fifty  years  ago,  and  the 
Court  is  unwilling  to  disturb  a  case  decided 
so  long  ago.  It  has  also  been  referred  to 
in  the  case  of  Boodle  v.  CambeU  (17).  In 
Hickman  v.  Machin  (4)  Baron  Bramwell 
lays  down  the  law  in  accordance  with  the 
decision  in  Johnson  v.  Jones  (14),  and, 
being  good  law,  it  ought  to  be  followed. 
It  also  repels  the  argument  that  Butler  is 
liable  to  pay  the  rent  over  again  to  the 
receiver. 

BowBN,  L.  J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors— Peacock  &  Goddard,  agents  for 
Trevanion,  Curtis  k  Ridley,  Bournemouth,  for 
the  tenant ;  A.  H.  Crowther,  for  the  receiver. 


(17)  8  So.  N.R.  104;  13  Law  J.  Rep.  C.P.  142. 
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1887,  1  ROBEY  AND  COMPANY  V,  THE 
Nov.  28.  \      SNAEFELL   MINING   COMPANY 

Dec.  9.  J      (limited). 

Practice — Service  out  of  the  Jurisdiction 
— Order  XI,  rule  1  (e) — Action  for  Goods 
sold  and  delivered — Goods  made  in  Eng- 
land and  delivered  to  Defendants  in  Isle 
of  Mam, — Payment — Obligation  of  Pur- 
chaser to  tram>smit  Price — Execution  of 
Contract  within  Jurisdiction — Right  of 
Plaintiff  to  choose  Forum, 

A  company  trading  in  the  Isle  of  Man 
ordered  goods  from  an  English  firm.  The 
goods  were  to  he  delivered  in  the  Isle  of 
Man  by  the  vendors,  amd  were  accordingly 
there  delivered  to  the  company.  The  con- 
tract did  not  specify  where  payment  loas  to 
be  made.  In  an  action  for  goods  sold  and 
delivered, — Held,  that  there  wa^  jurisdic- 
tion under  Order  XI,  rule  1  (e),  to  grant 
leave  for  service  of  the  writ  of  summons 
upon  the  defendants  in  the  Isle  of  Mam, 
inasmuch  as  in  the  absence  of  express 
stipulation  the  company  were  bound  to 
execute  the  contract  within  the  jurisdiction 
by  payment  of  the  price  in  England  ;  and 
that  the  plaintiffs,  being  entitled  to  choose 
their  forum,  ought  not  to  be  compelled  to 
sue  in  a  Manx  Court, 

Appeal  by  the  defendants  from  an  order 
of  Charles,  J.,  at  chambers,  giving  leave  to 
the  plaintiffs  to  serve  the  writ  of  summons 
out  of  the  jurisdiction. 

The  action  was  brought  to  recover  the 
price  of  an  engine  sold  and  delivered  by 
the  plaintiffs,  who  are  manufacturers  of 
machinery  carrying  on  business  at  Lin- 
coln, to  the  defendant  company,  which 
is  registered  under  the  Manx  Companies 
Act,  and  which  carries  on  business  solely 
in  the  Isle  of  Man,  and  has  no  office  in 
England. 

By  correspondence  through  the  post  the 
defendant  company  ordered  from  the  plain- 
tifis  a  boiler  engine  and  connections  to  be 
delivered  by  the  plaintiffs  at  the  defen- 
dants' mine  in  the  Isle  of  Man,  and  set  up 
and  put  into  work  to  the  satisfaction  of 
the  directors  of  the  defendant  company 
and  their  engineer.  The  price  was  to  be 
585^.,  but  there  was  no  provision  as  to 
the  place  where  payment  was  to  be  made. 
An  engine  was  accordingly  delivered  by 


the  plaintifib  to  the  defendants;  bui 
refused  to  pay  the  price,  alleging 
their  engineer  had  reported  that  the 
ing  of  the  engine  and  connections  v 
satis&ctory.  This  action  was  thei 
commenced,  and  Charles,  J.,  gave  1< 
serve  the  writ  upon  the  defendants 
Isle  of  Man. 

Blake  Odgers,  for  the  defendants.- 
was  no  jurisdiction  to  grant  leave  : 
vice  of  the  writ  out  of  the  jurisdict 
tiie  case  does  not  fail  within  Ore 
rule  1  (d),  because  there  has  been  no 
within  the  jurisdiction  of  a  c 
<' which,  according  to  the  terms 
ought  to  be  performed  within  the  j 
tion."  Here  the  contract  was  to 
formed  by  delivery  of  the  engine 
the  jurisdiction.  It  is  a  eonditioi 
dent  to  the  plaintiffs'  right  to  p 
that  they  should  obtain  a  certifica 
the  defendants'  engineer ;  and  the; 
have  waited  upon  the  defendants  i 
certificate  and  received  payment  fo 
in  the  Isle  of  Man,  for  in  the  ab 
any  express  stipulation  it  must  be 
that  payment  was  to  be  upon  de 
that  is,  immediately.  The  del 
could  not  be  compelled  to  pay  the 
Lincoln,  because  the  general  rul 
debtor  must  seek  out  his  creditor 
apply  to  goods  sold  and  delivered, 
if  the  contract  is  silent  payment  s 
on  delivery.  In  this  case,  therefo 
would  have  been  no  time  to  send  tl 
to  Lincoln.  Moreover,  the  debtc 
bound  to  cross  the  seas  to  find 
ditor ;  if  the  creditor  be  not  infra 
AnglicB  the  debtor  is  not  bound 
him— (7o.  Litt.  L.--3.  c.  5.  §  340,  f 
Touch,  (by  Preston),  p.  136. 

Secondly,  even  if  there  is  j  urisdic 
Ib  not  a  case  where  leave  should  h 
given  to  the  plaintifl^.  All  the  de 
witnesses  reside  in  the  Isle  of  Mac 
plaintiffs'  witnesses  would  have  t< 
to  view  the  engine.  The  action 
tried  much  more  expeditiously  an 
in  a  Manx  Court. 

Duke,  for  the  plaintiffs. — Tl 
tiffs  were  entitled  to  have  the  n 
warded  to  them  in  Linoolx^  wl 
carried  on  their  businosd.  The 
cited  from  Co.  LiU.miS^p.  Tq 
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Bobe^  ▼.  Sruuffell  Mning  Co, 
to  casas  where  the  creditor  is  out  of  Eng- 
kod;  here  the  plaintiffs  are  within  the 
jurisdiction.     Leave  to  serve  the  writ  out 
of  the  jurifidiction  was  given  in  similar 
cucamstanoes  in  HaasoM  v.  Lawrence  (1). 
Hie  &ct  that  in  Order  XI.  rule  1  (a) 
there  is  an  express  provision  as  to  Scotland 
and  Ireland  shews  that  the  Isle  of  Man 
▼as  not  intended  to  be  an  exception  fronoi 
the  rale. 
Odgeriy  in  reply. 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  (Stephen, 
J.,  and  Smithy  J.)  was  (on  Dec.  9)  de- 
livered by 

Stephen,  J. — This  case  was  heard  by 
my  brother  Smith  and  myself  on  the  28th 
of  November ;  but  the  delay  in  delivering 
judgment  is  due  to  an  accident,  and  not 
to  any  doubt  as  to  what  our  decision 
riiould  be. 

The  object  of  the  motion  was  to 
set  aside  an  order  giving  leave  to  the 
plaintifSi  to  serve  the  writ  of  summons  in 
the  Isle  of  Man  out  of  the  jurisdiction. 
The  facts  of  the  case  are  very  simple. 
The  contract  upon  which  the  writ  has 
been  issued  was  between  Eobey  &  Co.,  the 
plaintifTs,  who  carry  on  business  in  the 
city  of  Lincoln,  and  the  Snaefell  Mining 
Company,  the  defendants,  who  carry  on 
bosineBs  solely  in  the  Isle  of  Man ;  and 
the  first  question  is,  whether  there  was 
power  to  give  leave  to  serve  the  writ  out 
of  the  junsdiction.  The  contract  was  one 
by  which  the  defendants  ordered  from  the 
plaintiffs  a  new  boiler  engine  and  the 
necessary  connections,  to  be  delivered  by 
the  plaintiffs,  and  by  them  set  up  at  the 
defendants'  mine,  and  put  into  working 
order  to  the  satisfaction  of  the  defendants' 
engineer ;  the  whole  to  be  completed  and 
in  work  at  the  mine  for  the  sum  of  585^. 

There  was  no  express  stipulation  in  the 
contract  as  to  the  place  where  the  price 
was  to  be  paid  by  the  defendants  to  the 
plaintifis,  and  the  question  whether  my 
brother  Charles  had  jurisdiction  to  make 
the  order  depends  upon  where  the  contract 
was  to  be  executed ;  that  is  to  say,  whe- 
ther it  was  to  be  executed  within  the  j  uris- 

(1)  Q.B.  D.  October  31.  1887;  Times  Rep. 
vd.  4,  p.  23. 
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diction.  Upon  the  best  opinion  which  we 
can  form,  that  is  the  true  criterion.  Where 
a  debtor  has  to  pay  for  goods  his  duty  is 
to  send  or  bring  the  money  to  the  creditor. 
There  is  some  authority  to  that  effect  in 
Co,  Liu, — namely,  that  the  obligor  of  a 
bond  must  seek  out  the  obligee  (2).  The 
ordinary  course  of  business  would  be  to 
send  a  cheque  to  Lincoln,  and  payment 
would  then  be  at  Lincoln.  Therefore  in 
the  ordinary  course  payment  would  take 
place  at  Lincoln.  If  one  cared  to  imagine 
an  archaic  state  of  things,  and  to  suppose 
that  payment  would  be  made  with  a  bag 
of  sovereigns,  then  the  bag  would  have 
to  be  taken  or  sent  to  Lincoln. 

I  think,  therefore,  that  the  contract  was 
to  be  executed  within  the  jurisdiction,  and 
that  the  Judge  had  power  to  give  leave  for 
the  service  of  this  writ  in  the  Isle  of  Man. 
Order  XI.  rule  1  («)  provides  that  service 
out  of  the  jurisdiction  may  be  allowed  in 
such  a  case, ''  unless  the  defendant  is  domi- 
died  or  ordinarily  resident  in  Scotland  or 
Ireland."  The  rule  does  not  go  on  to  say, 
''  or  in  the  Isle  of  Man " ;  if  it  had,  of 
course,  this  question  could  never  have  arisen. 
This  seems  to  support  the  view  which  we 
take.  Therefore  it  is  established  that  there 
was  jurisdiction  to  make  this  order.  One 
word  as  to  whether  in  the  exercise  of  a 
discretionary  power  service  of  this  writ 
should  be  allowed.  The  ordinary  rule  is 
that  the  plaintiff  can  choose  his  forum. 
That  right  arises  from  the  nature  of  things. 
Before  the  Judicature  Act  a  plaintiff 
might  have  gone  either  to  the  Queen's 
Bench,  the  Common  Pleas,  or  the  Exche- 
quer ;  and,  assuming  that  the  High  Court 
has  jurisdiction,  the  plaintiff  may,  if  he 
sees  fit,  go  there.  The  plaintiff  has  chosen 
to  sue  in  the  High  Court,  and  leave  has 
been  given  to  him  to  do  so.  Why  should  we 
interfere)  I  cannot  see  any  reason.  Some- 
thing has  been  said  about  there  being  a  more 
suitable  Court  in  the  Isle  of  Man.  As  to 
that  we  do  not  wish  to  express  any  opinion. 
The  plaintiff  has  a  right  to  choose,  and  he 
has  exercised  that  right.  But  on  a  balance 
of  convenience  it  may  well  be  that  it  is 
less  inconvenient  for  the  defendants  and 
their  witnesses  to   go,  say,  to   Liverpool 

(2)  Co.  Litt.  §  340,  "  ....  it  behooveth  him 
that  made  the  obligation  to  seek  him  to  whom 
the  obligation  is  made." 
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from  the  Isle  of  Man,  than  for  the  plain- 
tifis  and  their  witnesses  to  go  from  Lincoln 
to  the  Isle  of  Man.     The  motion  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors— Crowdy,  Son  &  Tarry,  agents  for 
Dickinson  &  Kean,  Donglas,  Isle  of  Man, 
for  defendants;  Page  &  Scorer,  agents  for 
Burton  &  Scorer,  Lincoln,  for  plaintiffs. 


1887. 


f  THE  QUEEN  V.  THE  JUDGE   OF   THE 


p.         nl      COUNTY   COURT  OF  LINCOLNSHIRE 
^'     '  L    AND   DIXON. 

Receiver — JEquitable  Execution — Contin- 
gent Interest — Fund  in  the  absolute  Control 
of  Trustees — Prohibition, 

A  plaintiff  having  recovered  judgment 
in  an  action  in  a  County  Court  obtained 
an  order  appointing  a  receiver  of  the  in- 
come  of  a  sum  in  tfie  hands  of  the  executors 
of  a  wiUf  by  the  terms  of  which-  the  exe- 
cutors were  authorised  to  pay  or  apply  the 
whole  or  any  part  of  such  income,  in  such 
manner  a>s  they  in  all  respects  should  think 
proper,  to  or  for  the  benefit  of  the  defen- 
dant in  the  action.  The  same  order  also 
directed  the  executors  to  pay  over  half- 
yearly  to  the  receiver  a  specified  portion 
of  the  said  income  until  the  judgment 
debt  should  be  satisfied.  Upon  applica- 
tion by  the  executors  for  prohibitiony — 
Held,  that  the  Cownty  Court  Judge  had 
no  jurisdiction  to  make  the  order  for  the 
receiver  of  the  incoms,  the  defendants 
mterest  in  which  was  wholly  contingent ; 
and  that  9U)  order  to  pay  could  be  made 
against  the  trustees  who  were  strangers  to 
the  action.  Held  also,  that  the  proper 
remedy  of  the  executors  against  the  order 
was  by  applying  for  prohibition. 

Summons  referred  by  the  Judge  in 
chambers  to  the  Divisional  Court. 

Application  by  the  executors  of  the  will 
of  W.  Hargrave  for  a  prohibition  directed  to 
the  Judge  of  the  County  Court  of  Lincoln- 
shire and  the  plaintiff  in  an  action  in  the 
County  Court  of  Dixonv.  Grylls,io  prohibit 


further  proceedings  on  an  order  of  the 
Judge,  whereby  the  Eegistrar  of  the  County 
Court  was  appointed  to  receive  the  interest 
of  the  sum  of  1,000/.  in  the  hands  of  tbe 
executors,  and  directed  by  the  will  of  W, 
Hargrave  to  be  dealt  with  as  therein  pro- 
vided, and  whereby  the  executors  were 
ordered  to  pay  to  the  Registrar  every  half 
year  as  it  should  become  due  the  sum  of 
10/.,  part  of  the  interest  of  the  said  sam 
of  1,000/.,  until  the  judgment  in  the  action 
should  be  fully  satined. 

The  clause  of  the  will  with  reference  to 
the  bequest  in  favour  of  the  defendant 
Grylls  waa  as  follows :  "  I  direct  my  trus- 
tees to  set  apart  and  invest  the  sum  of 
1,200/.,  part  of  my  said  residuary  estate, 
and  I  authorise  my  said  trustees  at  their 
absolute  discretion  from  time  to  time,  and 
at  such  time  or  times  as  they  shall  think 
fit,  as  well  before  as  after  the  expiration  of 
one  year  from  my  death,  to  pay  or  apply 
the  whole  or  any  part  of  the  income  of  the 
said  sum  of  1,200/.  to  or  for  the  benefit  of 
my  nephew  H.  de  C.  Grylls  in  such 
manner  in  all  respects  as  my  said  trustee 
shall  think  proper,"  and  after  the  death  of 
the  said  H.  de  C.  Grylls  upon  certain  other 
trusts.  The  will  contained  no  clause  pro- 
viding for  the  accumulation  of  the  income 
during  the  life  of  Grylls,  and  no  gift  over 
to  other  persons  of  the  income  if  not  paid 
to  or  for  him  by  the  executors.  The  resi- 
duary estate  being  insufficient,  the  smn  of 
1,200/.  was  reduced  to  1,000/. 

C,  A.  Russell,  for  the  executors.— The 
order  of  the  County  Court  Judge  being 
interlocutory  is  not  subject  to  appeal — 
Mason  v.  The  WirraU  Highway  Board  {I), 
McHardy  v.  Zdptrott  (2),  and  Pitt  Lewises 
County  Court  Practice  (2nd  ed.),  vol.  i.  589. 
The  executors*  only  remedy  is  therefore  by 
prohibition.  Both  branches  of  the  order 
were  made  without  jurisdiction.  The  ap- 
pointment of  the  receiver  is  bad,  there  being 
no  fund  which  the  judgment  debtor  had  a 
right  to  receive.  If  the  Judge  has  assumed 
jurisdiction  over  the  fund  by  misconstru- 
ing the  will,  this  Court  will  prohibit  him 

(1)  48  Law  J.  Rep.  Q.B.  679 ;  Law  Rep. 
4  Q.B.  D.  469. 

(2)  66  Law  J.  Rep.  Q.B.  459;  Law  Rep. 
19  Q.B.  D.  160. 
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—Bkton  y.  Rose  (3).  There  is  no  juris- 
diction to  make  an  order  directing  the 
trustees  to  pay,  the  trustees  not  being 
parties  to  the  action. 

Chester^  for  the  plaintiff. — ^If  the  Court 
had  jarifldiction  to  appoint  a  reoeivery  and 
has  only  erred  in  the  construction  of  the 
will,  the  order  is  not  subject  to  prohibition. 

Pollock,  B. — This  is  an  application  for 
prohibition  directed  to  the  County  Court 
Judge  and  the  plaintiff  in  the  action  to 
prevent  farther  steps  being  taken  upon  an 
order  by  which  the  County  Court  Judge 
has  appointed  a  receiver  of  moneys  in  the 
hands  of  the  applicants,  who  are  trustees 
of  a  will,  and  has  ordered  them  to  pay 
oertain  sums  to  the  receiver.  It  has  been 
argued  that  inasmuch  as  this  is  a  decision 
of  the  County  Court  Judge  in  an  action  in 
which  he  had  jurisdiction,  the  only  remedy 
of  the  applicants  is  by  appeal.  But  this  is 
aninterlocutory  order,  and  therefore  not  the 
subject  of  appeal.  That  this  is  so  appears 
upon  a  consideration  of  the  statutes  relat- 
ing to  County  Courts,  which  are  entirely 
the  creature  of  statute.  The  Court  was 
created  by  9  &  10  Vict.  c.  95,  and  the 
right  of  appeal  was  first  given  by  13  &  14 
Vict.  c.  61.  s.  14,  and  a  further  right  of 
appeal  by  motion  by  38  &  39  Vict.  c.  50. 
s.  6.  Looking  at  the  language  of  those 
two  sections  I  am  clearly  of  opinion  that 
they  have  no  application  to  an  interlocutory 
order. 

The  application  is  founded  upon  the 
contention  that  the  County  Court  Judge 
had  no  jurisdiction  to  make  the  order.  It 
is  dear  that  if  an  inferior  Court  exceeds  its 
jurisdiction,  either  in  making  an  order  or 
by  some  other  act,  the  party  aggrieved  may 
apply  to  the  High  Court  for  prohibition ; 
imd  according  to  the  old  rule  of  the  common 
law, "  The  King's  Courts  that  may  award 
prohibitions,  being  informed  by  the  parties 
tiwmselves  or  by  any  stranger  that  any 
Court,  temporal  or  ecdesiasti^,  doth  hold 
plea  of  that  whereof  they  have  not  juris- 
diction, may  lawfully  prohibit  the  same  as 
well  after  judgment  and  execution  as  be- 
fore (4)." 
Thus  many  of  the  old  cases  are  instances 

(3)  8ub  nom.  In  re  HeUtone,  38  Law  J.  Rep. 
Q.B.6;  lAwRep.4Q.B.  4. 

(4)  2  Inst,  602. 
Vol.  67.— Q,B. 


of  the  Court  granting  prohibition  where 
an  inferior  Court  had  assumed  jurisdic- 
tion by  reason  of  its  having  misconstrued 
some  statute.  The  present  is  not  such  a 
case,  but  the  same  principle  is  applicable. 
The  defendant  in  the  County  Court  had  a 
certain  interest  under  a  will  in  a  fund; 
the  County  Court  Judge,  by  a  misconstruc- 
tion of  the  will,  thought  he  had  jurisdic^ 
tion  to  make  an  order  not  only  against 
the  defendant,  but  also  against  the  execu- 
tors of  the  will.  It  was  argued  that  if  the 
County  Court  had  any  jurisdiction  to  make 
any  order,  then,  although  by  misconstruc- 
tion of  a  document  the  Judge  had  as- 
sumed a  jurisdiction  in  excess  of  his 
powers,  this  Court  would  not  interfere  by 
prohibition.  This  contention  is  wholly 
untenable.  Often  it  is  not  possible  to 
ascertain  whether  the  jurisdiction  exists 
without  entering  upon  an  enquiry ;  as,  for 
instance,  in  a  case  involving  the  title  to 
land,  the  Judge  cannot  tell  whether  he  has 
jurisdiction  until  the  value  of  the  land  has 
been  ascertained.  The  Judge  must  go  on 
with  the  enquiry  until  the  point  is  reached 
at  which  be  will,  if  he  goes  further,  exceed 
his  jurisdiction,  and  then  he  must  stop;  if 
he  goes  beyond  that  the  Court  will  grant 
prohibition.  A  Court  cannot  give  itself 
jurisdiction  by  misconstruing  a  document 
or  statute. 

The  practice  of  appointing  receivers  is 
modem,  but  is  now  quite  settled,  and  no 
case  can  be  found  where  a  receiver  has 
been  appointed  to  receive  a  sum  in  which 
the  interest  of  the  judgment  debtor  is 
wholly  contingent ;  nor  is  there  any  pre- 
cedent for  making  such  an  order  upon 
strangers  to  the  action,  or  for  making  an 
order  upon  trustees  to  pay  money  contrary 
to  the  intention  of  the  testator.  The  trus- 
tees are  given  a  discretion  to  pay,  or  not  to 
pay,  to  or  for  the  benefit  of  the  defendant, 
and  it  is  clear  that  they  are  in  a  better 
position  than  the  defendant,  and  are 
strangers  to  the  action. 

Hawkins,  J. — I  am  of  the  same  opinion. 
There  is  no  doubt  that  the  County  Court 
Judge  had  jurisdiction  to  order  a  receiver 
of  funds  which  the  defendant  had  a  right 
to  receive  or  have  the  control  of,  and  if 
the  order  were  confined  to  this  it  would 
not  be  bad.  But  this  order  is  in  e£fect  an 
order  upon  the  executors,  for  the  receiver 
T 
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is  authorised  by  it  to  receive  sums  which 
the  executors  alone  are  entitled  to  receive, 
and  to  deal  with  as  they  may  deem  fit  in 
their  absolute  discretion;  the  Judge  had 
therefore  no  power  to  make  this  part  of 
the  order.  The  other  branch  of  the  order 
— namely,  that  the  trustees  are  to  make 
payments  to  the  receiver — cannot  possibly 
be  supported ;  it  is  utterly  without  juris- 
diction. The  whole  order  is  therefore  bad, 
and  prohibition  must  issue. 

Order  for  prohibition. 


Solicitors — Bower,  Cotton  &  Bower,  agents  for 
A.  Credland,  Gainsborough,  for  executors; 
Boott  <fe  Co.,  agents  for  Robbs  &  Forrest, 
Gainsborough,  for  plaintiff. 


[IN  THE  COURT  OF  APPEAL.] 
1887.  1  THE  QUEEN  V,  POULTEE  AND 

Nov.  16,  17,  /  0THEE8.* 

CompenacUion — Lease  determiruible  at 
Option  of  Lessee — Pre^nises  injuriously 
affected — Lease  determined  by  Leasee — 
Railways  Clauses  Consdidation  Act,  1845 
(8  Vict.  c.  20),  ss.  6  and  IQ^Lands  Clauses 
Consolidation  Act,  1845. 

F,  was  lessee  of  trade  premises  for  a 
term  of  seventeen  years  from  the  1  Ith  of 
November,  1683,  determinable  on  the  llth 
of  November,  1886,  by  six  m,onths  previous 
notice.  A  railway  company  having  under 
statutory  powers  commenced  to  erect  build- 
ings, which  when  completed  would  render 
the  premises  held  by  P.  unfitted  for  carry- 
ing on  his  trade,  P,  gave  notice  to  determine 
his  l^ase.  The  buildings  of  the  railway 
company  were  not  completed  until  long 
after  the  Wth  of  November,  1886  .—Held 
(reversing  the  judgment  of  the  Queevks 
Bench  Division),  that,  assuming  that  at 
the  date  of  the  notice  by  P,  to  determine  his 
lease  the  premises  had  been  injuriously 
ejected  to  some  extent,  P,  was  not  entitled 
to  compensation  as  lessee  of  the  premises 
for  a  term  of  fourteen  years,  inasmuch  as 
the  determination  by  him  of  his  tenancy 
was  voluntary  and  was  not  the  natural 

*  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Fry,  L.J. 


consequence  of  the  acts  of  the  ra 
company. 

Per  Fry,  L.J.— ^Ae  EaUwaya  G 
Consolidation  Act,  lSi6,section8^m 
which  provide  that  railway  companU 
makefuU  compensation  or  satisfacti 
"  damage  "  stistained  by  reason  i 
exercise  of  the  powers  of  railway  com 
in  the  execution  of  their  works,  are  a 
to  damage  from  injury  already  su» 
and  do  not  extend  to  damage  from 
injury,  the  word  **  damage  "  in  thes 
being  used  for  "  injury." 

Appeal  from  the  judgment  of  ; 
sional  Court  (Lord  Coleridge,  C. 
Denman,  J.)  discharging  a  rule  r 
a  certiorari  to  bring  up  an  inqi 
held  by  the  sheriff  under  the  Lands 
Act,  1845,  section  68,  to  be  quashe 

The  case  is  reported  56  Law  < 
Q.B.  581,  where  the  facts  are  fulij 
in  the  written  judgment  of  the 
delivered  by  Lord  Coleridge,  C.J. 

The  facts,  so  fer  as  they  are  t 
for  the  purposes  of  this  report^  ' 
follows : — 

Messrs.  Poulter  &  Co.,  oolooi 
facturers,  were  lessees  of  certain  ] 
in  Lambeth  Street,  Whitechapel, 
lease  for  seventeen  years  from  tl 
of  November,  1883,  but  determii 
the  llth  of  November,  1886,  I 
months'  previous  notice.  The 
Tilbury,  and  Southend  Railway  C 
were  authorised  by  Act  of  Pa 
to  construct  certain  buildiiigs 
acquire  land  for  that  purpose 
imity  to  the  premises  of  P- 
Co.  On  or  before  the  6  th  of  Mj 
which  was  the  last  day  for  giving 
months'  notice  to  determine  the  ] 
works  of  the  railway  company  ] 
commenced,  but  there  was  no 
that  at  that  date  the  premises  of 
&  Co.  had  been  injuriously  afTectec 
Poulter  &  Co.,  on  the  6th  of  1^ 
notice  to  determine  their  lease,  ai 
14th  of  September  served  upon  tb 
company  a  notice  of  claim  for  c 
tion  under  the  Railways  Clauses 
dation  Act,  1845,  alleging  that  the 
of  the  claimants  had  been  ix 
affected  by  the  works  of  the  rail 
pany,  and  stating  that  the  daimi 
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perfy  consisted  of  a  term  of  fourteen  years 
nnexpired  in  the  premises  in  Lambeth 
Street.  The  enquiry  took  place  on  the 
8th  of  November,  it  being  understood  that 
it  should  be  considered  as  taking  place 
after  the  expiration  of  the  11th  of  Novem- 
ber, 1886.  It  was  admitted  that  the 
baildings  of  the  railway  company  when 
completed  wonld  so  serioosly  affect  the 
light  previously  enjoyed  by  the  claimants' 
premises  as  to  render  them  unfitted  for 
carrying  on  the  claimants'  business  as 
oolonr  manufacturers,  and  that  tins  was 
known  to  the  claimants  when  they  gave 
the  notice  of  the  6th  of  May.  The  baild- 
ings were  not  completed  until  long  after  the 
11th  of  November,  1886.  The  jury  returned 
a  verdict  npon  the  separate  heads  of  claim 
pot  forward  by  the  claimants  for  sums 
amoanling  in  all  to  3,000^.  But^  as  an 
alternative  verdict,  upon  the  assumption 
that  the  claimants  were  not  entitled  to 
daim  beyond  the  11th  of  November,  1886, 
the  jury  found  that  the  claimants  were 
entitled  to  450/. 

B,  S.  Wright  (The  Attorney-General  (Sir 
R.E.  W€bster,Q.C.)2LndL  C ,  Haighwithhim), 
for  the  London,  Tilbury,  and  Southend 
Raflway  Company.  —  The  verdict  for 
3,00(V.  was  wrong.  The  claimants'  term 
determined  by  their  own  act  on  the  11th 
of  November,  at  which  time  the  injury 
done  was  of  trifling  amount,  yet  the  jury 
have  given  their  verdict  upon  the  footing 
of  the  claimants  having  a  term  of  fourteen 
years  in  the  premises.  If  the  verdict  for 
3|000/.  stands,  the  railway  company  will 
have  to  make  compensation  twice  over,  for 
they  will  also  have  to  compensate  the  Is^nd- 
lord,  who  came  into  possession.  On  the 
6th  of  May,  when  the  claimants  gave  the 
notice  to  determine  their  lease,  no  injury 
had  heen  done  to  the  premises,  and,  as 
the  chdmants  could  not  sue  the  company 
fop  being  frightened  into  giving  notice, 
^ey  cannot  obtain  compensation  on  that 
ground.  Injurious  affection  must  actually 
Itiive  taken  place  before  the  right  to  obtain 
compensation  for  it  arises — Burkinshaw  v. 
^'  Binningham  and  Oxford  Junction 
Bmhay  Company  (1),  Ford  v.  The  Metro- 

(1)  5  Exch.  Rep.  476;  20  Law  J.  Rep.  Exch. 
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politan  amd  Metropolitan,  District  EaUway 
Companies  (2),  and  In  re  Wadham  (3). 

MouMon,  Q.C.,  and  Freeman,  for  Poulter 
(fe  Co. — Under  sections  6  and  16  of  the 
Bail  ways  Clauses  Consolidation  Act,  1845, 
there  is  no  difference  between  the  fulness 
of  the  compensation  in  cases  of  taking  and 
cases  of  injuriously  affecting  lands.  As 
soon  as  the  property  of  the  claimants 
was  injuriously  affected  they  were  entitled 
to  compensation,  and,  knowing  what  the 
extent  of  the  injury  would  be,  they  claim 
once  for  all  for  the  whole  injury  to  them ; 
but  they  have  properly  endeavoured  to 
minimise  the  damages  by  surrendering 
their  lease.  The  claim  is  for  the  loss  in 
the  plaintiffs'  position  by  being  obliged  to 
exerdse  their  option  and  surrender  their 
valuable  lease.  The  railway  company  will 
not,  as  has  been  contended,  be  obliged  to 
pay  twice,  for  the  claimants  do  not  claim 
for  the  depreciation  in  the  value  of  the 
property  during  the  fourteen  years  in  re- 
spect of  which  the  landlord  may  be  able  to 
recover. 

They  cited  EagU  v.  The  Charing 
Cross  BaUway  Company  (4),  Knock  v. 
The  Metropolitan  Railway  Company  (6), 
Croft  V.  The  London  and  North  Western 
Railway  Company  (6),  and  Caledonian 
Railway  Co^npany  v.  Lockhart  (7). 

[BowEN,  L.J.,  referred  to  Lee  v.  Milner 

(8).] 

R.  S.  Wright  replied. 

Lord  Esher,  M.R.  [after  stating  the 
fiicts]. — Now  if  on  the  6  th  of  May,  when 
the  claimants  gave  notice  to  determine 
their  lease,  no  injury  had  been  done  to  the 
claimants  in  respect  of  their  interest  in  the 
premises,  it  seems  to  me  it  cannot  be 
suggested  that  the  claimants  could  claim 

(2)  66  Law  J.  Rep.  Q.B.  296 ;  per  Lord  Esher. 
M.R.,  at  p.  298  ;  per  CottoD,  L.J.,  at  p.  299  ;  per 
Bowep,  L.J.,  at  p.  301 ;  Law  R«p.  17  Q.B.  D.  12. 
at  pp.  19,  22,  26,  and  27. 

(3)  64  Law  J.  Rep.  Q.B.  343,  at  p.  346 ;  law 
Rep.  14  Q.B.  D.  747,  at  p.  762. 

(4)  36  Law  J.  Rep.  C.P.  297;  Law  Rep. 
2  C.P.  638. 

(6)  38  Law  J.  Rep.  C.P.  78 ;  Law  Rep. 
4  C.P.  131. 

(6)  3  B.  &  S.  436 ;  32  Law  J.  Rep.  Q.B.  113. 

(7)  3  Maoq.  H.L.  Cas.  808. 

(8)  2  Mee,  &  W,  824 ;  6  Law  J.  Rep.  Kxch, 
206, 
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The  Queen  v.  Pwdter^  App, 
compensation  as  for  an  existing  lease  of 
fourteen  years  unexpired.  But  I  will 
assume  that  at  that  time  some  injury  had 
been  done,  and  I  will  assume  that  the 
heads  of  damage,  upon  which  the  jury 
have  given  their  finding,  were  such  as 
might  properly  be  considered  by  them. 
Under  those  drcumstanoes,  upon  what 
view  ought  the  damages  to  be  assessed  1 
Ought  the  claimants  to  be  regarded  as 
possessed  of  a  lease  for  fourteen  years,  or 
only  of  a  lease  up  to  the  11th  of  November, 
1886  %  If  it  could  be  said  that  the  giving 
of  the  notice  by  the  claimants  on  the  6th 
of  May  was  the  natural  result  of  an  act  of 
the  railway  company,  the  case  might  be 
different ;  but  in  my  j  udgment  it  cannot  be 
said  that  the  giving  of  this  notice  was  the 
natural  result  of  what  had  been  done  by 
the  company,  and  certainly  not  of  what 
the  company  were  about  to  do.  How 
could  it  be  the  necessary  consequence  of 
the  company's  acts  that  the  claimants 
should  exercise  the  option  of  determining 
their  lease  9  Suppose  there  had  been  no 
option,  could  the  claimants  have  thrown 
the  premises  on  their  landlord's  hands) 
Certainly  not.  The  giving  of  the  notice 
was,  therefore,  the  free  exercise  by  the 
claimants  of  their  option,  and  was  not  the  re- 
sult of  anything  which  the  railway  company 
had  done.  It  is  said  that  the  damages 
which  the  claimants  would  have  been  en- 
titled to  would  have  been  still  greater  if 
the  claimants  had  not  exercised  the  option. 
But  this  cannot  give  the  claimants  a  right 
to  recover  the  compensation  awarded  to 
them  by  the  fii-st  finding  of  the  jury,  if 
the  determination  of  their  lease  was  their 
own  act.  The  judgment  of  the  Lord 
Chief  Justice  in  the  Divisional  Court 
does  not  notice  the  fact  that  the  claimants 
ceased  to  be  occupiers  of  the  premises  of 
their  own  will  and  pleasure,  in  which  case 
the  contention  of  the  railway  company 
requires  no  authority  to  support  it,  and 
the  reasoning  of  the  judgment,  therefore, 
fails.  I  am  of  opinion  that  the  claimants 
having  determined  their  lease,  not  as  the 
result  of  what  the  railway  company  did, 
but  of  their  own  free  will  and  pleasure, 
must  be  considered  to  have  had  a  lease  of 
the  premises  up  to  the  1 1th  of  November, 
1886,  only,  and  that  any  damages  given 
on  the  footing  of   a   term   of   fourteen 


years  were  wrongly  given.  Thei 
the  first  alternative  finding  of  the  jai 
wrong.  The  second  finding  is  right 
this  point,  and  as  the  Attorney-G 
has  admitted  that  the  claimants  f 
titled  to  450Z.,  it  is  unnecessary  i 
sider  whether  the  several  heads  of  c 
were  proper  for  the  consideration 
jury.  I  think,  therefore,  that  the 
must  be  allowed  as  regards  the  3,0< 

Fry,  L.J.  [after  stating  the  fl 
The  question,  therefore,  which  a 
this :  Could  the  claimants  by  the! 
recover  for  prospective  injury  to  r 
their  property  from  the  future  exe 
the  company's  powers,  or  could  tb 
recover  in  respect  of  damages  aoci 
to  accrue,  from  injury  already  doi 
order  to  answer  that  question,  v 
have  recourse  to  sections  6  and  \i 
are  the  sections  in  point,  of  the  I 
Clauses  Consolidation  Act,  184S 
section  6,  which  says  that  full  co 
tion  is  to  be  made  by  railway  cc 
for  all  lands  ''  taken  or  used ")  ^i 
tended  to  be  taken  or  used  ")  ana 
damage  sustained"  by  the  owi 
others,  relates  in  my  opinion  to 
from  injury  sustained  at  or  before 
of  the  claim,  or,  at  latest,  the  date 
quisition,  and  not  to  future  injui 
ingin  future  damage,  the  word  ** 
in  the  section  being  used  for  ' 
No  doubt  future  damage  to  resul 
past  injury  may  be  the  subject  oi 
under  the  section,  but  Mr.  Mod 
further  and  says  that  there  may  I 
in  respect  of  aU  injury  sustained 
sustained.  It  seems  to  me,  howc 
no  such  right  as  this  is  given  by  i 
The  other  section  to  which  I 
ferred,  section  16,  says  that 
panics  ''  shall  make  full  satisfact 
parties  interested  for  all  damage 
sustained  by  reason  of  the  e: 
such  powers."  There  again  it 
me  that  the  section  refers  to  injui 
caused  by  reason  of  the  exercise 
powers  in  time  past  by  the  c 
Again,  Mr.  Moulton  contends 
section  refers  to  injury  sustainc 
])ast,  and  to  be  sustained  in  tini< 
It  appears  to  me  that  so  to  rea< 
tion  would  be  to  give  two  groi: 
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claim  for  compensation — ^that  is  to  say, 
fint,  a  daim  for  compensation  for  injury 
actually  sustained,  and  secondlji  a  claim 
for  compensation  because  of  the  fear  of 
injary.    And  even  if  in  the  present  case 
these  two  grounds  of  claim  do  not  over- 
lap, it  seems  to  me  that  in  the  majority  of 
oases  they  would  overlap,  so  that  two  men 
might  recover  compensation  for  the  same 
injury,  the  one  when  it  was  in  the  future, 
and  the  other  when  it  was  in  the  past.     It 
is  said  that  there  is  authority  in  £9.vour  of 
this  construction  of  the  statute,  and  two 
cases  were  cited — The  Caledonian  Railway 
Company  v.  Loekhart  (7)   and   Croft  v. 
The  Lovdon  and  Norih  Western  Railway 
Company   (6).     Neither    of   these  cases 
supports  the  proposition  for  which  they 
weredted.    It  appears  to  me  that  they 
were  cases  in  which  by  convention  be- 
tween the  parties  future  injury  was  to  be 
considered  in  determining  the  amount  of 
compensation,  and  the  question  whether 
under  the  two  sections  I  have  referred  to 
a  daim  for  prospective  injury  could  be 
entertained  was  not  raised.    Now,  if  it  be 
true  that  the  claim  in  cases  like  the  present 
depends  on  injury  from  the  past  exercise  of 
the  powers  of  the  railway  company,  then  I 
have  to  ask  myself.  Is  there  in  the  pre- 
sent case  any  evidence  of  injury  to  the 
claimants  in  respect  of  their  property  on 
the  6th  of  IViay  1     I  am  bound  to  answer 
that  question  in  the  negative.     Now  if 
there  was  no  injury  on  the  6th  of  May,  it 
is  impossible  that  the  notice  given  by  the 
claimants  on  that  day  to  determine  their 
lease  was  the  natui-al  result  of  injury  done 
hy  the  railway  company.    It  is  said,  how- 
ever, that  the  notice  was  the  natural  re- 
sult of  fear  of  injury  in  the  future.     If 
such  fear  might  be  the  subject-matter  of 
a  claim  under  the  statute,  there  might  be 
something  in  this  contention ;  but,  as  I 
have  alroidy  pointed  out,  the  statute  gives 
no  claim  quia  timet  in  respect  of  injury  to 
be  sustained.    It  follows,  therefore,  that 
the  act  of  giving  the  notice  was  not  due 
to  any  act  on  the  part  of  the  railway  com- 
pany which  gave  rise  to  a  claim  against 
them,  and  consequently  the  supposition 
that  the  claimants  were  in  the  position  of 
persons  having  a  fourteen  years'  lease  is 
erroneous.    This,  in  my  opinion,  deter- 
mines the  point    But  even  if  there  were 
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some  injury  done  on  the  6th  of  May,  I 
agree  with  what  has  been  said  by  the 
Master  of  the  Eolls,  and  I  think  there  is 
nothing  to  make  the  notice  the  natural 
result  of  that  injury.  The  daim,  there- 
fore, fails,  and  the  compensation  awarded 
by  the  jury  on  the  hypothesis  of  the  claim 
is  bad.  As  to  the  second  of  the  alterna- 
tive compensations  awarded  by  the  jury, 
inasDD  uch  as  the  railway  company  do  not 
under  the  circumstances  raise  any  ques- 
tion as  to  the  mode  in  which  that  com- 
pensation was  assessed,  the  inquisition 
will  stand  for  the  smaller  of  the  two  sums 
awarded. 

BowEN,  L.J. — concurred. 

Appeal  allowed  as  to  the  finding  for 
3,000Z. 


Solicitors — W.  W.  Young,  for  Poulter  &  Co.; 
F.  C.  Mathews  and  Browne,  for  the  London, 
Tilbury,  and  Southend  Railway  Company. 


[IN  THE  COQRT  OF  APPEAL.] 
1887.      1        WITT   V,    BANNER   (siMMONS 

Nov.  29.  J  claimant).* 

Bill  of  Sale — Inventory — "  Chattels  sped- 
fccdly  described  ''—Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (45  d:  46  Vict.  c.  43), 
«.  4. 

The  description  in  the  schedule  to  a  bUl 
of  sale  of  personal  chattels  as  "  450  oil 
paintings  in  gilt  frames,  300  paintings 
unframedj  50  water-colours  in  gilt  frames, 
20  water-colours  unframjed,  and  20  giU 
frames^'  does  not  amount  to  such  an  in- 
ventory, in  tlie  ordinary  business  meaning 
of  the  term,  as  is  required  hy  section  4  of 
the  Bills  of  Sale  Act,  1882;  and  conse- 
quently the  cfuittels  are  not  *^  specifically 
described'*  in  the  schedule  within  the 
meaning  of  that  section. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court  (reported  56  Law  J.  Rep. 
Q.B.  550). 

♦  Coram  Lord  Esher,  M.K.,  Bowen,  L.J.,  and' 
Fry,  L.J. 
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WUt  ▼.  Banner,  App, 

The  grantor  of  a  bill  of  sale  was  a 
picture-dealer,  and  assigned  to  the  ^irrantee 
all  and  singular  the  several  chattels  and 
things  specifically  described  in  the  schedule 
annAxed  to  the  bill  of  sale.  That  part  of 
the  schedule  which  gave  rise  to  the  ap- 
peal was  as  follows:  ''At  77  Mortimer 
Street  aforesaid. — 450  oil  paintings  in 
gilt  frames,  300  paintings  unframed,  50 
water-colours  in  gilt  frames,  20  water- 
colours  unframed,  and  20  gilt  frames." 

The  Judge  of  the  Bloomsbury  County 
Court  decided  an  interpleader  summons  in 
favour  of  the  execution  creditor  upon  the 
ground  that  the  goods,  the  subject  matter 
of  the  claim,  were  not  specifically  described 
in  the  schedule  to  the  bill  of  sale  within 
the  meaning  of  section  4  of  the  Act  of 
1882  (1). 

The  Divisional  Court  (Wills,  J.,  and 
Grantham,  J.)  dismissed  a  motion  made 
on  the  ground  that  the  learned  Judge  was 
wrong  in  point  of  law  in  so  holding. 

The  claimant  appealed. 

Candy ^  Q.C,  (with  him  Broun  and 
Knott)j  for  the  claimant. — No  doubt  a 
mere  general  description  of  the  goods 
would  not  be  sufficient.  The  section  re- 
quires an  inventory,  and  a  specific  descrip- 
tion in  that  inventory;  but  it  would  be 
sufficient  to  state  the  nature  and  number 
of  the  ^oods — Roberts  v.  RoherU  ( 2 ).  There 
is  a  difierence  between  an  inventory  and  a 
catalogue ;  a  specific  description  does  not 
imply  a  catalogue  such  as  an  auctioneer 
would  make.  The  section  does  not  require 
a  true  or  an  accurate  description,  but 
merely  a  specific  description  of  the  goods. 

Channelly  Q.C.  (with  him  Thornton 
Sharp),  for  the  execution  creditor. — The 
description  is  not  sufficient.  In  Roberts 
V.  Roberts  (2)  all  the  goods  upon  the 
premises  were  assigned ;  here  the  assignor 

(1)  45  &  46  Vict.  0.  43.  s.  4  :  '*  Every  biU  of 
sale  shall  have  annexed  thereto  or  written 
thereon  a  schednle  containing  an  inventory  of 
the  personal  chattels  comprised  in  the  bill  of 
sale ;  and  such  bill  of  sale,  save  as  hereinafter 
mentioned,  shall  have  effect  only  in  respect  of 
the  personal  chattels  specifically  described  in  the 
said  schedule;  and  shall  be  void,  except  as 
against  the  grantor,  in  respect  of  any  personal 
chattels  not  so  specifically  described." 

(2)  53  Law  J.  Rep.  Q.fi.  313;  Law  Rep. 
13  Q.B.  D.  794. 


is  a  picture-dealer,  whose  stock  varies  from 
day  to  day,  and  only  a  certain  number  of 
the  pictures  upon  the  premises  have  been 
assigned.  It  might  be  a  sufficient  descrip- 
tion if  a  thing  were  described  as  '*a 
picture  in  the  dining-room " ;  but  where 
it  is  extended  to  stock-in-trade  it  would  be 
impossible  to  distinguish  one  from  another. 
Candy,  Q.C,  replied. 

Lord  Esher,  M.R. — ^I  have  listened  in 
vain  for  a  more  businesslike  definition  of 
the  words  **  specifically  described  "  in  eeo- 
tiou  4  of  the  Act  of  1882  (1)  than  the  one 
I  gave  in  Roberts  v.  Roberts  (2),  bat  no 
better  suggestion  has  been  made.  I  agree 
with  Mr.  Justice  Grantham,  in  the  Court 
below,  that  Roberts  v.  Roberts  (2)  is  not 
conclusive  of  this  case,  because  I  do  not 
think  it  is  conclusive  in  any  case.  In  my 
opinion,  according  to  the  dicta  in  Roberts 
v.  Roberts  (2),  this  bill  of  sale,  so  &r  as  it 
relates  to  these  goods,  is  bad.  The  ques- 
tion depends  upon  the  construction  of 
section  4  of  the  Act  of  1882  as  applicable 
to  this  case.  That  section  is  not  a  dic- 
tionary, or  philosophical,  but  a  bnsinees 
section.  It  deals  with  bills  of  sale,  and 
with  schedules  and  inventories  as  applic- 
able to  chattels  described  in  a  bill  of  sale. 
It  requires  every  bill  of  sale  to  have 
annexed  to  or  written  on  it  a  schedule 
containing  an  inventory  of  the  personal 
chattels  comprised  in  the  bill  of  sale. 
There  must,  therefore,  first  of  all  be  an 
inventory,  and  that  inventory  must  con- 
tain a  specific  description  of  the  personal 
chattels.  The  term  **  inventory  "  is  one 
well  understood  among  business  men,  and 
when  the  section  goes  on  to  provide  that 
the  chattels  are  to  be  specifically  described, 
it  means  that  they  are  to  be  as  accurately 
and  minutely  described  as  is  usual  in  an 
ordinary  business  inventory.  That  is  the 
business  description  of  a  list  of  such 
articles  made  in  such  a  place  as  they  then 
were.  The  County  Court  Judge  was  the 
judge  both  of  law  and  fact,  and  I  am 
unable  to  see  that  he  was  wrong  in  either. 
I  am  of  opinion  that  the  description  in 
this  case  is  not  such  a  description  of  the 
chattels  as  would  amount  to  an  ordinaiy 
business  inventory  at  all.  It  would  not 
be  an  inventory  even  though  it  puzported 
to  include  all  the  pictures  which  were 
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apon  the  premises ;  it  does  not  do  this. 
Eren  if  it  oould  be  called  an  inventory,  it 
is  not  SQoh  an  ordinary  business  inventory 
18  would  be  mad»  of  chattels  in  such  a 
place  as  they  then  were. 

BowEN,  L.J. — The  question  is  whether 
tike  inventory  in  the  schedule  contains  a 
qiedfic  description  of  the  personal  chattels 
eomprised  in  the  bill  of  «de.  If  there  is 
DO  inventory  in  the  true  sense  of  the  term 
as  used  in  section  4  of  the  Act  of  1882, 
cadU  qu4JB9tio.  In  order  to  see  whether 
the  goods  are  specifically  described  in  the 
inventory  one  must  consider  the  circum- 
stances  in  each  particular  case :  such  as 
the  premises  with  which  the  bill  of  sale 
deals,  and  such  like  matters.  Then  it 
most  be  ascertained  whether  the  document 
m  question  is  an  inventory  in  the  ordi- 
nary meaning  of  the  term  as  applicable  to 
SQch  a  transaction.  The  grantor  here 
does  not  purport  to  assign  all  the  chattels 
upon  the  premises,  but  only  the  pictures 
in  Mortimer  Street,  and  having  got  as  flEir 
as  that  it  is  sufficient  for  the  purpose  of 
dedding  this  case.  In  my  opinion  there 
was  no  inventory  within  the  ordinary 
hosiness  meaning  of  the  word.  These  re- 
marks are  applicable  only  to  this  portion 
of  the  schedule.  There  must  be  not  only 
an  inventory,  but  that  inventory  must 
o(mtain  a  specific  description  of  the  chat- 
tels for  the  ordinary  purposes  of  business. 
A  description  of  pictures  simply  as  so 
numy  oil  paintings  in  gilt  frames  does  not 
amount  to  an  inventory  in  the  ordinary 
boainesB  sense  of  the  term.  In  my  opi- 
nion, ^e  true  view  of  the  section  is  that 
<ahen  by  the  Master  of  the  Rolls  in 
EoberU  v.  Boberts  (2). 

Fet,  L.J. — I  am  of  the  same  opinion. 
Bastion  4  requires  two  things  :  first,  that 
there  should  be  an  inventory;  and  seccmdly, 
that  the  inventory  should  contain  a  spe- 
cific description  of  the  articles  comprised 
in  the  bUl  of  sale.  Here  there  is  no  in- 
Y^tory  at  all;  it  ought  not,  from  the 
mere  foot  of  certain  articles  being  enume- 
fftted  in  the  schedule,  to  be  termed  an 
inventory.  It  is  not  easy  to  say  what  in 
an  oases  will  be  sufficient  to  satisfy  the 
raqmrements  of  a  specific  description ;  but 
it  is  obvious  that  what  might  be  sufficient 


for  one  cla.<9s  of  goods  might  not  be  suffi- 
cient for  another.  I  agree  with  the  view 
expressed  by  Mr.  Justice  Wills  in  the 
Court  below,  that  the  words  "  specifically 
described  "  can  hardly  be  satisfied  without 
something  in  the  nature  of  a  description 
which  helps  to  separate  the  thing  described 
from  the  rest  of  the  things  of  the  same 
class.  There  is  no  such  description  in  this 
case. 

Appeal  dismissed. 


Solicitors— Nordon  Sc  Lazarus,  for  claimant ; 
Allen  &  Son,  for  ezecation  creditor. 


1887. 
Dec,  7. 


THE  QUE£N  V,    ABUKDEL  BOOEBS 
AND  ANOTHEB. 


County  Court — Summary  Proceedings 
against  High  Bailiff — County  Court  Act, 
1846  (9  (k  10  Vict.  c.  95),  *.  Ub-^Negli- 
gence  in  levying  Execution — County  Court 
Judge — Jurisdiction  over  Foreign  Bailiffs 
—  Writ  of  Prohibition —  Waiver, 

Section  115  of  the  County  Courts  Act, 
1846,  which  empowers  a  County  Court 
Judge  in  certain  cases  to  order  damages  to 
he  paid  to  a  plaintiff  by  a  bailiff  who,  being 
employed  to  levy  an  eocecution  against  goods 
and  chattels,  shall  by  neglect  lose  the  oppor- 
tunity of  levying  any  stich  execution,  applies 
only  to  the  bailiff  acting  within  the  juris* 
diction  of  such  County  Court,  and  does  not 
enable  a  County  Court  Judge  to  make  an 
order  against  a  foreign  bailiff  to  whom  a 
warrant  of  execution  has  been  forwarded 
under  section  104  of  that  Act, 

A  plaintiff,  having  obtained  judgment  in 
the  Newport  County  Court  against  a  de- 
fendant for  \l,  10*.  bd.,  issued  execiUionfor 
tha^sum  through  the  Newport  County  Court, 
and  a  few  days  afterwards  the  Stone  County 
Court  reissued  the  warrant,  tlie  defendant 
being  resident  in  the  district  of  that  Court, 
The  bailiff  of  the  Stone  County  Court  not 
having  made  a  return  of  the  plaintiff's 
warramt  to  the  Newport  Couniy  Court,  the 
ploMUiff  in  the  action  applied  to  the  Judge 
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of  ifuU  Court  ex  parte  for  ctn  order  that 
Uie  bailiff'  of  the  Stone  County  Court  should 
pay  the  amount  of  the  execution  pursiumt 
to  the  provisiona  of%  d*  10  Vict,  e,  95. «.  1 15. 
The  County  Court  Jvdge  made  the  order. 
The  bailiff  of  the  Stone  County  Court  suh- 
sequently  applied  for  and  obtained  a  writ 
of  prohibition  on  the  ground  that  the 
County  Court  Judge  at  Newport  had  acted 
withotU  jurisdiction.  Upon  an  application 
to  set  such  writ  of  prohibition  aside, — Held, 
that  the  bailiff  of  the  Stone  County  Court 
was  only  answerable  to  his  own  Court  for 
negligence  in  the  levying  of  a/n  execution, 
and  that  the  County  Court  Judge  sitting 
ai  Newport  had  no  jurisdiction  to  make 
an  order  under  section  115  of  the  above 
Act  against  a  foreign  bailiff,  and  that  con- 
sequently prohibition  would  lie. 

This  was  an  application  on  the  part  of 
William  Ashley  to  set  aside  a  writ  of  pro- 
hibition issued  out  of  the  Court  and 
directed  to  him  and  also  to  his  honour 
Jud|;e  Arundel  Rogers  of  the  County 
Court  of  Shropshire.  The  application  was 
by  summons  at  chambers,  but  was  referred 
by  Field,  J.,  to  this  Court. 

The  facts  were  as  follow  : — 

Ashley  obtained  a  judgment  in  the  New- 
port County  Court  against  one  James 
Emery  for  11,  lOs.  5d.,  and  on  the  2nd  of 
April,  1887,  issued  execution  for  that  sum 
through  the  Newport  County  Court,  and 
on  the  14:th  of  the  same  month  the  Stone 
County  Court  reissued  the  warrant,  J. 
Emery,  the  defendant,  residing  in  the  dis- 
trict of  that  Court.  On  the  30th  of  April 
the  acting  bailiffof  the  Stone  County  Court 
returned  into  that  Court  the  warrant  in- 
dorsed, *'  No  effects ;  goods  would  not  pay 
costs,"  and  the  indorsement  was  so  entered 
in  the  books  of  the  Stone  County  Court ; 
but  the  high  bailiff  omitted  to  make  a 
return  of  the  plaintiff's  warrant  to  the 
Newport  County  Court.  Accordingly,  at 
the  Newport  County  Court,  on  the  18th  of 
August,  1887,  Ashley  applied  to  his  honour 
Judge  Arundel  Eogers  for  an  order  under 
9  &  10  Vict.  c.  95.  8.  115;  and  the  County 
Court  Judge  made  an  onier  ex  parte,  and 
without  giving  the  high  bailiff  any  oppor- 
tunity of  being  heard  in  opposition  thereto, 
that  the  high  bailiff  of  tihe  Stone  County 
Court  should  pay  the  amount  of  the  exe- 


cution on  or  before  the  next  sitting  of  the 
Court — namely,  the  5th  of  October,  1887. 
This  order  waa  subsequently  served  on  the 
high  bailiff,  who  then  for  the  first  time 
became  aware  of  what  had  been  done. 
The  high  bailiff  afterwards  made  an  appli- 
cation at  the  Newpoi*t  County  Court  to 
have  the  order  set  aside  on  the  merits,  or 
for  a  new  trial,  which  was  refused,  witii 
costs,  by  the  County  Court  Judge,  and  an 
order  was  made  that  Ashley  do  recover 
against  the  high  bailiff  the  sum  of  1^.  10«. 
5^.  for  compensation,  and  H.  166.  lOd. 
as  costs,  and  he  was  ordered  to  pay  the 
same  on  the  20th  of  October,  1887.  The 
said  order  not  having  been  complied 
with,  Ashley  thereupon  issued  execution ; 
whereupon  the  high  bailiff  applied  for  and 
obtained  a  writ  of  prohibition,  on  the 
ground  that  the  Counly  Court  Judge  had 
no  jurisdiction  to  make  the  order. 

It  appeared  from  the  affidavits  that  the 
high  bailiff  of  the  Stone  County  Court  did 
not  reside  or  carry  on  business  within  the 
jurisdiction  of  the  Newport  County  Court, 
and  it  was  admitted  that  no  part  of  the 
alleged  cause  of  action  or  complaint  arose 
within  the  district  or  jurisdiction  of  that 
Court. 

Corrie]  Grant  now  moved,  on  behalf  of 
William  Ashley,  to  set  aside  the  writ  of 
prohibition. —  The  County  Court  Judge 
had  jurisdiction  to  make  this  order  by 
virtue  of  the  summary  powers  which  he 
possesses  over  bailiffs  under  the  provisions 
of  9  &  10  Vict.  c.  95.  s.  115,  which  enacts 
that ''  in  case  any  bailiff  of  the  said  Court 
who  shall  be  employed  to  levy  any  execu- 
tion against  goods  and  chattels  shall,  by 
neglect,  or  connivance,  or  omission,  lose 
the  opportunity  of  levying  any  such  exe- 
cution, then  upon  complaint  of  the  party 
aggrieved  by  reason  of  such  neglect,  con- 
nivance, or  omission  (and  the  fact  alleged 
being  proved  to  the  satisfaction  of  the 
Court  on  the  oath  of  a  credible  witness), 
the  Judge  shall  order  such  bailiff  to  pay 
such  damages  as  it  shall  appear  that  the 
plaintiff  has  sustained  thereby,  not  exceed- 
ing in  any  case  the  sum  of  money  for  which 
the  said  execution  issued,  and  the  bailiff 
shall  be  liable  thereto ;  and  upon  demand 
made  thereof,  and  on  lus  refusal  so  to  pay 
and  satisfy  the  same,  payment  thereof  shall 
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be  enforced  by  such  vtrays  and  meaDs  as  are 
hereia  provided  for  enforcing  a  j  udgment  re- 
covered in  the  said  Court."  The  proviaions 
contained  in  this  section  are  entirely  inde- 
pendent of  those  contained  in  section  138, 
where  notice  of  action  is  necessary,  and,  it 
is  contended,  gave  the  County  Court  Judge 
jorifldiction  over  the  servant  of  a  foreign 
Coort  But  eyen  if  the  Judge  had  no 
jurisdiction  to  make  the  order  in  the  New- 
port County  Court,  the  high  bailiff,  by 
sabsequentlj  coming  to  that  Court  and 
endeavouring  to  have  the  order  set  aside 
on  the  m«ritB,  has  waived  any  right  he 
might  have  had  to  a  writ  of  prohibition. 
He  cited  The  Mayor  of  London  v.  Cox 

(2)- 

BuekniQ,  Q.C.^  and  Woodg^aAe,  for  the 
high  bailiff,  appeared  in  support  of  the 
writ  of  prohibition,  but  were  not  called 
npon  to  argue. 

Pollock,  B. — This  case  is  one  of  con- 
siderable importance.  The  application  for 
the  writ  of  prohibition  was  originally 
granted  ex  parley  but  subsequently  a  sum- 
mons was  taken  out  at  chambers,  upon 
fiuiher  affidavits,  to  have  it  set  aside,  and 
the  summons  came  on  for  hearing  before 
my  brother  Field,  who  referred  it  to  this 
Court.  The  substantial  question  is,  whether 
the  bailiff  of  a  foreign  Court  is  answerable 
to  the  jurisdiction  of  a  home  Court,  and 
the  way  in  which  the  question  now  arises 
i«  as  follows :  Mr.  Norris  was,  it  appears, 
the  high  bailiff  of  the  Stone  County  Court, 
and  a  writ  was  given  him  for  execution 
within  the  jurisdiction  of  that  Court  from 
the  Newport  County  Court.  It  was 
alleged  that  in  the  execution  of  that  writ 
the  high  bailiff  was  negligent,  and  an  ap- 
plication was  accordingly  made  against  him 
in  the  Newport  County  Court  under  the 
provisions  of  9  &  10  Vict.  c.  95.  s.  115,  the 
result  of  which  was  that  the  County  Court 
Judge  found  that  there  had  been  negli- 
gence, and  ordered  that  the  high  bailiff 
of  the  Stone  County  Court  should  pay  a 
certain  sum  by  way  of  compensation  to 
the  RegiBtrar  of  the  home  Court.  I  need 
not  now  trouble  myself  to  consider  whether 

(1)  36  Law  J.  Rep.  Szch.  226  ;  Law  Rep. 
2H.L.230. 
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the  order,  if  rightly  made,  should  have 
been  to  pay  the  sum  of  money  to  the 
Eegistrar,  or  to  the  person  on  whose  be. 
half  the  warrant  of  execution  had  issued, 
for  the  important  question  is  whether  if  a 
warrant  is  issued  from  a  home  Court  for 
execution  on  a  defendant's  goods  who  is 
resident  in  a  foreign  Court,  and  the  bailiff 
of  the  latter  Court  is  guilty  of  negligence 
in  the  levying  of  the  execution,  he  can  be 
made  amenable  to  the  home  Court.  I  am 
of  opinion  that  he  cannot  be  made  so 
amenable,  and  that,  therefore,  the  Coanty 
Court  Judge  had  no  jurisdiction  to  make 
the  order  which  he  made.  The  office  of 
high  bailiff  was  created  by  the  Legislature, 
and  by  section  31  of  9  <fe  10  Vict,  c  95,  it  is 
provided  **  that  for  every  such  Court  there 
shall  be  one  or  more  high  bailiffs,''  who, 
by  section  33,  have  to  attend  ''every 
sitting  of  the  Court";  and  by  a  later 
statute  (29  Vict.  c.  14.  s.  13)  no  person  is 
to  be  appointed  high  bailiff  of  more  than  one 
Court.  I  now  come  to  section  115  of  the 
earlier  Act,  upon  which  the  present  question 
tui'ns.  [His  Lordship  r^d  the  section.] 
Who  is  to  be  the  Judge  who  has  the  power 
to  punish  the  high  bailiff  for  neglect  under 
the  section)  1  should  say  clearly  the 
Judge  of  the  Court  to  which  the  bailiff  is 
attached.  The  disobedience,  if  there  be 
any,  is  disobedience  to  his  own  Court;  and 
the  provisions  in  section  104,  enabling 
execution  to  be  issued  by  a  foreign  bailiff 
out  of  the  jurisdiction  of  the  Court,  do  not 
in  any  way  affect  the  question  before  us. 
The  question  of  convenience  it  is  un- 
necessary for  me  to  enter  into,  though,  to 
take  an  extreme  case,  it  seems  to  me  it 
would  be  highly  inconsistent  and  unjust 
that  a  Yorl^hire  County  Court  Judge 
should  have  power  to  punish,  say,  the  high 
bailiff  of  the  Exeter  County  Court,  under 
the  provisions  of  section  115. 

But  it  has  been  argued  that  in  this  case 
the  high  baUiff  Submitted  to  the  jurisdic- 
tion, and  therefore  that  the  writ  of  pro- 
hibition ought  not  to  go;  I  cannot  see 
that  he  has  done  anything  to  deprive  him- 
self of  this  remedy,  and  the  policy  of  our 
Courts  has  always  been  to  take  care  that 
inferior  Courts  exercise  their  jurisdiction 
within  proper  and  just  bounds.  Mr. 
Justice  Willes,  in  his  most  learned judg- 
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ment  in  The  Mayor  of  London  v.  Cox  (2), 
made  the  following  observations,  which  are 
very  pertinent  to  the  present  case  :  ^*  There 
is  indeed  a  distinction  after  sentence  be- 
tween a  patent  and  a  suggested  defect,  for  if 
the  party  below,  whether  plaintiff  or  defen- 
dant, thinks  proper,  instead  of  moving  for 
a  prohibition,  to  proceed  to  trial  in  the 
special  or  inferior  Court,  and  is  defeated, 
then  if  the  defect  be  of  power  to  try  the 
particular  issue  (defectua  triationi8y  as  it 
has  been  called),  the  right  for  a  prohibition 
is  gone.     If  the  defect  be  of  jurisdiction 
over  the  cause  {defectua  jurisdictionia),  and 
that  defect  be  apparent  upon  the  proceed- 
ings, a  prohibition  goes  after  sentence." 
Roberta  v.  Huwhy  (3)  is  cited  in  aid  of 
that  proposition,  and    the  judgment    of 
Baron  Parke  fully  supports  it. 

I  am  of  opinion  tbat  in  this  case  the 
writ  of  prohibition  was  properly  granted, 
and  that  the  application  to  set  it  aside 
must  be  refused,  with  costs. 

Haweins,  J. — 1  am  of  the  same  opinion, 
and  only  desire  to  add  a  few  words,  as  the 
question  is  one  of  some  importance.  It 
appears  that  Ashley  brought  an  action 
and  recovered  judgment  in  the  County 
Court  of  Newport  in  Shropshire,  but  execu- 
tion could  not  be  issued  because  defendant 
had  no  goods  within  the  jurisdiction,  having 
gone  to  reside  within  the  jurisdiction  of 
the  Stone  County  Court.  The  warrant  of 
execution  was  therefore  transferred  to  the 
Stone  County  Court,  in  order  that  it  might 
be  levied  there.  In  executing  the  process 
I  will  assume  that  there  was  negligence 
on  the  pait  of  the  high  bailiff  of  the 
Stone  County  Court.  The  County  Court 
Judge  sitting  at  Newport  in  Shropshire 
was  of  opinion  that  the  high  bailiff  of  the 
Stone  County  Court  was  answerable  for 
his  negligence  to  him  while  sitting  at  the 
Newport  Court,  and  he  accordingly  made 
an  order  adjudging  that  he  should  pay  a 
sum  of  money  by  a  certain  date.  The 
question  which  we  have  to  determine  is 
whether  he  had  jurisdiction  to  make  that 
order.  I  think  that  he  had  not.  It  ap- 
pears to  me  that  sections  27,  31,  33,  57, 
and  104  of  the  Act  of  1846  throw  some 
light  on  the  construction  which  ought  to 

(2)  36  Law  J.  Bep.  £xch.  at  p.  243 ;  Law 
Kep.2H.L.  atp.  28?. 


be  placed  on  section  115,  and, 
judgment,  the  last-mentioned  sectic 
intended  that  a  bailiff  to  whom  « 
tion  is  remitted  should  be  respon 
any  other  Court  than  his  own,  ax 
was,  therefore,  no  jurisdiction  to  i 
order  under  section  1 15  on  a  foreig 
On  the  question  of  waiver,  I  only 
caD  attention  to  Knowlea  v.  Ho\ 
In  the  course  of  the  argument 
Parke  said,  "The  general  rule 
parties  by  acquiescing  in  proceedi 
not  give  jurisdiction.''  And  agai 
irregularity  may  be  waived.  Wh< 
ever,  the  jurisdiction  .depends  on 
of  Parliament,  the  case  is  very 
from  that  of  waiving  a  defect  in  a 
And  Chief  Baron  Pollock  said,  ' 
fendants,  by  attending  the  Coun 
and  not  taking  the  objection  at  i 
have  not  given  that  Court  jurii 
I  am  of  opinion,  for  the  above 
that  the  application  to  set  aside 
of  prohibition  fails. 

Application  diai 

Solicitors  —  Oldnian    &    Clabburn,   j 
Elliott  &  Watson,    Newport,    for 
Keen,  Rogers  &.  Co.,  agents  for  Mi 
Norrls,  Stone,  for  the  high  bailiff. 


'THE   GUARDIANS  OP  THI 

1887.   J      UNION     (appellants) 

Dec.  2.  I        GUARDIANS  OF  THE  BT 

UNION  (reapondents). 

Poor  Law  —  Settlement  —  jRe. 
Widow — Divided  PariaJiea  Actf  \ 
40  VicLc.  61),  «.  34. 

[For  the  report  of  the  above 
57  Law  J.  Rep.  M.C.  4.] 


(3)  3  Mee.  &  W.  120;  M.  &  H.  3; 
P  C.  82. 

(4)  21  Law  J.  Rep.  Kxcb.  223. 
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[IN  THE  COUBT  OP  APPEAL] 
1887.      1        BARKER    AND  ANOTHER   V, 
Nov.    22.  J  EDWARDS.* 

Principal  and  Agent — Broker  —  Au- 
thority to  sell  Shares  on  Stock  Exchange — 
Contract  made  according  to  the  Rules — 
Undertaking  by  Principal  to  indemnify 
Agent. 

A  person  who  employs  a  broker  to  sell 
tkares  on  the  Stock  Exchange  atUhorises 
neh  broker  to  make  a  contract  of  sale  in 
accordance  wiih  the  rules  amd  regulations 
there  in/orce,  and  undertakes  to  indemnify 
the  broker  against  any  liability  incurred 
hy  him  under  those  rules,  unless  the  rules 
relied  on  by  the  broker  are  either  illegal,  or 
unreasonable  and  not  known  by  the  prin- 
cipal. 

Appeal  from  the  judgment  of  Field,  J. 

The  defendant^  who  was  an  underwriter 
at  Lloyd's,  was  in  1883  the  owner  of  certain 
debenture  stock  in  the  North  Western 
Railway  Company  of  Monte  Video,  which, 
in  May,  1884,  he  converted  into  10,000^. 
praferenee  stock  in  a  new  company  called 
the  North  Western  Railway  Company  of 
Uraguay .  On  the  20th  of  May,  1 884,  the 
preference  shares  were  issued  to  him,  and 
in  November  he  gave  instructions  to  the 
plaintdifs,  brokers  on  the  Stock  Exchange, 
to  sell  the  shares.  The  shares  were  sold 
by  the  plaintiffs  to  cei-tain  jobbers,  who 
resold  to  Midlane  &  Co.,  also  jobbers,  who 
again  resold  through  brokers  to  other 
persons,  the  sale  being  completed  and  the 
transfers  effected  with  the  ultimate  pur- 
chasers by  the  plaintiffs  in  November, 
1884.  In  June,  1885,  the  company  de- 
clared a  dividend  on  the  preference  shares 
in  respect  of  the  whole  of  the  year  1884. 
A  question  then  arose  as  to  whether  the 
holders  of  the  shares  were  entitled  to  the 
dividend  from  the  1st  of  January  or  from 
the  20th  of  May,  1884,  the  date  of  the 
conversion  of  the  stock  of  the  company. 
The  purchasers  claimed  the  dividend  from 
the  firstrmentioned  date,  and  instructed 
Midlane  &  Co.  to  make  a  claim  on  the 
plaintiffs  for  the  payment  of  the  dividend 
from  that  date  to  the  20th  of  May.  Notice 
of  the  claim  was  given  to  the  defendant 

•  Conm  Lord  Esher,  M.R.,  Bowen,  L.J.. 
Md  Fiy,  L. J. 


by  the  plaintiffs,  who  claimed  an  indemnity, 
but  the  defendant  refused  to  recognise  it. 
The  claim,  in  accordance  with  the  rules 
and  regulations  of  the  Stock  Exchange  (1), 
came  before  the  committee,  who  decided 
that  76L  was  to  be  paid  by  the  plaintiflb, 
the  selling  brokers,  to  Midlane  <fe  Co.  The 
plaintiffs  in  this  action  sought  to  recover 
this  sum  from  the  defendant,  and  at  the  trial 
before  Field,  J.,  without  a  jury,  judgment 
was  given  for  the  plaintiffs,  the  learned 
Judge  finding,  inter  alia,  upon  the  ques- 
tion whether  the  defendant  had  knowledge 
of  the  rules  and  regulations,  that  although 
he  said  he  knew  there  were  some  rules 
and  regulations,  but  did  not  know  what 
they  were,  yet  he  had  sufficient  knowledge 
of  them. 

The  defendant  appealed. 

Oock,  Q,C.,  and  W,  Graham,  for  the 
defendant. — The  decision  of  the  committee 
was  not  binding  upon  the  plaintiffs  -,  and 
even  if  it  were,  it  was  not  binding  upon 
the  defendant.  It  is  contended  on  behalf 
of  the  plaintiffs  that  the  defendant  is 
bound  to  indemnify  them ;  but  the  implied 
promise  to  indemnify  is  only  to  indemnify 
against  any  consequences  incurred  by  the 
broker  in  effecting  the  contract  which  he 
is  authoiised  by  his  client  to  make.  The 
indemnity  does  not  extend  to  liabilities 
incurred  by  the  broker  under  rules  and 
regulations  which  the  client  cannot  be  pre- 
sumed to  have  known — Westropp  v.  Solo^ 
mon  (2).  The  authority  given  here  was 
to  sell  the  shares  only,  and  not  to  enter 
into  a  contract  for  the  sale  of  the  shares 

(1)  Rule  10  provided  that  the  business  of  the 
comniittee  should  be  divided  into  two  classes ; 
the  second  class  being  the  investigation  of 
claims  and  other  matters  relating  to  the  interests 
of  the  members  or  of  the  public. 

Rule  11  provided  that  in  all  cases  brought 
under  the  consideration  of  the  committee,  their 
decision,  when  confirmed,  was  to  be  final,  and 
carried  out  forth\vith  by  every  member  con- 
cerned. 

Rule  52  provided  as  follows:  "The  Stock 
Exchange  does  not  recognise  in  its  dealings 
any  other  parties  than  its  own  members  :  every 
bargain,  therefore,  whether  for  account  of  the 
member  efifecting  it,  or  for  account  of  a  prin- 
cipal, must  be  fulfilled  according  to  the  rules, 
regulations,  and  usages  of  the  Stock  Exchange." 

(2)  2  Com.  B.  Rep.  345 ;  19  Law  J.  Rep. 
C.P.  1. 
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with  any  particular  dividend  attached  to 
them.  The  liability  of  thedefendant  went  no 
further  than  the  contract  of  sale,  which  was 
in  the  form  generally  used.  But,  aRsuming 
that  the  defendant  knew  the  usages  of  the 
Stock  Exchange,  there  is  no  rule  or  regula- 
tion authorising  the  committee  to  decide  a 
dispute  arising  after  the  contract  has  been 
completed.  The  dispute  here  had  no  re- 
ference to  the  contract  itself  nor  to  its 
performance,  and  therefore  the  decision  of 
the  committee  was  not  binding  on  the 
defendant.  So  also,  if  the  decision  was 
contrary  to  natural  justice,  the  Court  would 
overrule  it. 

Perrif  v.  Barnett  (3)  and  Pwrson  v. 
Scott  (4)  were  also  refeiTed  to. 

Murphy y  Q.C,,  and  Dickens,  for  the 
plaintifis,  were  not  called  upon. 

Lord  Esheb,  M.R. — The  defendant  is 
sued  on  a  contract  of  principal  and  'agent, 
upon  the  ground  that  he  authorised  the 
plaintiffs  to  make  themselves  liable  to  a 
certain  decision  of  the  committee  of  the 
Stock  Elxchange,  which  was  without  appeal. 
The  question  is  whether  he  did  so  autho- 
rise the  plaintifib.  The  defendant,  having 
certain  shares,  authorised  the  plaintiffs, 
who  are  brokers,  to  make  a  contract  of 
sale  of  those  shares  upon  the  Stock  Ex- 
change, but  he  did  not  specify  the  terms 
upon  which  the  contract  was  to  be  made. 
The  Stock  Exchange  is  a  market,  and  the 
defendant  knew  it  to  be  a  market.  The 
result  is  that  when  he  gave  the  plaintiffs 
authority  to  sell,  he  gave  them,  by  impli- 
cation, authority  to  make  a  contract  of 
sale  in  the  form  and  on  the  conditions 
usual  on  the  Stock  Exchange ;  in  other 
words,  he  impliedly  gave  them  authority 
to  make  the  contract  in  the  very  form  in 
which  this  contract  was  made — namely,  in 
their  own  names  and  according  to  the  rules 
of  the  Stock  Exchange.  It  may  be  that 
the  defendant  did  not  know  all  the  rules ; 
but  he  knew  that  the  Stock  Exchange  was 
a  market,  and  he  knew,  or  ought  to  have 
known,  the  rule  by  which  the  plaintiffs 
must  make  the  contract  in  their  own 
names,  and  in  so  doing  make  themselves 

(3)  64  Law  J.  Rep.  Q.B.  446;  Law  Eep. 
15  Q.B.  D.  388. 

^(4)  47   Law  J.  Rep    Chanc.  706 ;  Law  Rep. 
9  Ch.  D.  198. 


personally  liable  as  principals.  The  de- 
fendant must,  therefore,  by  implication, 
be  taken  to  have  authorised  the  plaintiffs 
to  make  themselves  liable,  according  to  the 
rules  of  the  Stock  Exchange,  to  all  the 
consequences  resulting  from  those  rules, 
unless  any  rule  could  be  held  by  the  Court 
to  be  illegal,  or  unreasonable  and  not 
known  in  fact  by  him.  If  the  rule  were 
illegal  it  could  not  bind  the  defeudant; 
and  if  it  were  unreasonable,  although  it 
might  make  the  broker,  it  would  not  make 
the  defendant  liable  if  he  did  not  know  of 
it.  Here  the  plaintiffs  made  themselves 
liable  to  rule  52  and  also  to  rule  11,  under 
which  the  decision  of  the  committee  when 
confirmed  is  to  be  final.  When  the  defen- 
dant authorised  the  plaintiffs  to  make  the 
contract  on  the  Stock  Exchange,  he  autho- 
rised them  to  make  themselves  personally 
liable  and  to  fulfil  the  contract  according 
to  those  rules.  If  any  dispute  arose  as  to 
whether  it  had  been  fulfilled  according  to 
those  rules,  the  plaintifis  were  to  be  bound 
by  the  decision  of  the  committee,  which 
was  final.  It  cannot  be  said  that  either 
of  those  rules  is  unreasonable.  Neither 
can  it  be  contended  that  the  decision  of 
the  committee  was  contrary  to  natural 
justice.  I  am  doubtful  whether  or  not 
that  decision  was  right  in  point  of  lav, 
but  that  doubt  is  of  itself  sufficient  to 
shew  that  the  decision  was  not  contrary  to 
natural  justice.  The  authorities  are  all 
one  way.  The  defendant  must  shew  that 
one  of  the  rules  relied  on  by  the  plaintiflb 
is  unreasonable,  or  that  the  decision  ¥ras 
contrary  to  natural  justice.  The  decision 
was  binding  on  the  plaintifis,  and  the  de- 
fendant, as  principal,  is  therefore  bound 
to  indemnify  the  plaintiffs  who  were  em- 
ployed by  him  as  his  agents. 

BowEN,  L.J. — The  shares  here  were 
sold  in  the  usual  way,  and  in  a  form  the 
generality  of  which  caused  the  difficulty 
which  coroee  as  to  the  dividend.  The 
committee  had  a  right  to  decide  disputes 
arising  between  its  own  members,  and  it 
would  be  unreasonable  to  say  that  the 
committee  might  not  as  between  the  mem- 
bers decide  the  compensation  to  be  paid 
for  any  deficiency  in  the  shares  which  had 
been  sold.  If  a  person  employs  a  broker 
on  the  Stock  Exchange,  he  employs  him  to 
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sell  aooording  to  the  rules,  and  undertakes 
to  indemnify  the  broker  against  any 
liability  arising  under  the  rules.  Even  if 
the  decision  of  the  committee  that  the 
contract  had  not  been  properly  fulfilled 
was  wrong,  the  defendant  is  bound  to  in- 
demnify the  plaintiffs  by  reason  of  his 
having  employed  them  as  his  brokers. 

Fry,  L.J. — ^The  defendant  when  he  au- 
thorised the  plaintifl^  to  sell  these  shares 
on  the  Stock  Exchange  undertook  to  in- 
demnify them  against  all  liability  arising 
onder  the  rules,  so  far  as  they  were  reason- 
able. It  seems  to  me  to  have  been  reason- 
able to  submit  the  question  as  to  the 
oompensation  to  be  paid  for  the  defective 
performance  of  the  contract  to  the  decision 
of  the  committee. 

Appeal  d%8m%88^.d. 


Solicitors— Weeks  k  Son,  for  plaintiflEs ;  H.  Kim- 
ber,  Elliott  &  Co.,  for  defendant. 
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re  GARDINER ;  ex  parte 

COULSON. 


Bankruptcy. 

1887. 
Nov, 

Married  Woman — Bankrupted/ — Sepa- 
rate Estate  —  Non  trader  —  Married 
Women's  Property  Act,  1882,  s,  1,  sub-s.  5 
—Bankruptcy  Act,  1883,  s.  4  (g). 

A  married  woman  who  is  not  carrying 
on  a  trade  separately  from  her  husband  is 
not  liable  to  the  bankruptcy  laws. 

Appeal  from  the  order  of  the  Registrar 
rfthe  Kingston-on-Thames  County  Court. 

On  the  19th  of  April,  1887,  judgment 
wag  recovered  against  Lucy  Gardiner  for 
the  amount  of  a  bill  of  exchange  accepted 
by  her,  and  on  the  30th  of  June  a  bank- 
ruptcy notice  was  issued  against  her. 

The  form  of  the  judgment  was  as  fol- 
lows: ''Execution  to  be  limited  to  her 
separate  wtate,  not  subject  to  any  restraint 
on  antidpatton,  unless  by  reason  of  the 
Married  Women's  Property  Act,  1882, 
meh  estate  shall  be  subject  to  execution 
notwithstanding  such  restraint." 


At  the  date  of  the  j  udgment  Lucy  Gar- 
diner was  a  married  woman  possessed  of 
separate  estate ;  she  was  married  before 
the  Married  Women's  Property  Act,  1882, 
and  she  was  not  carrying  on  any  trade 
separately  from  her  husband.  On  the  ap- 
plication of  the  debtor  the  R^^trar  dis- 
missed the  bankruptcy  notice. 

Winslow,  Q,C.,  and  Pike,  for  the  execu- 
tion creditor,  contended  that  a  married 
woman  possessing  separate  property  was 
liable  to  all  the  consequences  of  a  personal 
judgment,  and  was  therefore  liable  to 
bankruptcy  proceedings. 

Herbert  Reed,  for  the  judgment  debtor, 
was  not  called  upon. 

Caye,  J. — I  am  of  opinion  that  the 
order  of  the  Registrar  was  right,  and  that 
this  appeal  must  be  dismissed.  The  bank- 
ruptcy notice  which  was  served  on  Lucy 
Grardmer  was  an  invalid  proceeding,  for 
two  reasons.  Previous  to  1882  a  married 
woman  could  not  be  made  a  bankrupt  al- 
though she  had  separate  estate ;  there  was, 
however,  the  exception  in  the  case  of  mar- 
ried women  trading  separately  under  the 
custom  of  London— see  £x  parte  Jones  ;  in 
re  GrisseU  (1).  This  being  the  law,  it  was 
enacted  by  the  Married  Women's  Property 
Act,  1882,  that  "every  married  woman 
carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate 
property,  be  subject  to  the  bankrupty  laws 
in  the  same  way  as  if  she  wero  a  feme 
sole,*'  It  is  plam  from  this  section  that 
the  Legislature  intended  to  extend  what 
was  the  custom  of  the  dty  of  London  to 
married  women  carrying  on  trade  sepa- 
rately from  their  husbands,  and  conse- 
quently it  is  equally  plain  to  my  mind 
tiiat  women  who  are  not  carrying  on  trade 
.separately  from  their  husbands  are  not 
liable  to  the  bankruptcy  laws. 

Ajiother  reason  for  holding  the  bank- 
ruptcy notice  to  be  invalid  is  to  be  found 
in  section  4  {g)  of  the  Bankruptcy  Act, 
1883.  It  has  been  pointed  out  by  the 
Court  of  Appeal  that  that  section  is  to  be 
construed  strictly,  and  is  not  to  be  ex- 
tended to  cases  not  strictly  within  it — Ex 

(1)  48  Law  J.  Rep.  Bankr.  109;  Law  Rep. 
12  Gh.  D.  484. 
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In  re  Gardiner  ;  ew  parte  CouUon,  Bankr, 
parte  Chinery ;  in  re  Chinery  (2).  Sec- 
tion 4  enacts  that  a  debtor  has  committed 
an  act  of  bankruptcy  if  {g)  a  creditor  has 
obtained  final  judgment  against  him  and 
has  served  on  him  a  bankruptcy  notice, 
<fec.  j  but  in  the  present  instance  the  cre- 
ditor has  not  obtained  final  judgment 
against  the  debtor,  a  distinction  which  was 
well  pointed  out  by  Lord  Justice  Bowen 
to  be  all  important,  because  the  commission 
of  an  act  of  bankrupt'Cy  entails  disabilities 
on  the  person  who  commits  it — Ex  parte 
Chinery ;  in  re  Chinery  (2).  If  there 
was  any  doubt,  the  subsequent  words  of 
section  4  (g)  of  the  Bankruptcy  Act  clears 
it  up — *'a  bankruptcy  notice  under  this 
Act,  requiring  him  to  pay  the  judgment 
debt,"  <fcc. — shewing  that  a  personal  liability 
to  pay  is  required  ;  whereas  in  the  present 
case  the  right  of  the  judgment  creditor  to 
recover  is  limited  to  the  property  avail- 
able, and  does  not  extend  to  the  personal 
liability  of  the  debtor.  There  is  no  debt 
due  to  the  judgment  creditor  which  could 
be  enforced  under  section  5  of  the  Debtors 
Act,  1869. 

It  appears  to  me  that  on  either  of  the 
above  grounds  the  decision  of  the  Registrar 
should  be  upheld. 

Smith,  J.,  concurred. 

Appeal  dismissed. 


Solicitors— Pyke  ic  Minchin,  for  execution  cre- 
ditor ;  Mear  &  Fowler,  for  judgment  debtor. 


1887. 
Nov.  18, 


THE   GUABDIANS   OF    THE   AMER- 

SHAM   UNION   (appellants)    v. 

THE   GUARDIANS   OF   THE   CITY 

OF  LONDON  {respondents). 

Poor  Law — Settlement — Child  under 
Sixteen  —  Widowed  Mother  —  Mother 
marrying  again — Divided  Parishes  Act, 
1876  (39  d:  40  Vict.  c.  61),  «.  35. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  6.] 


(2)  63  Law  J.  Rep.  Chanc.  662;  Law  Bep. 
12  Q.B.  D.  342. 


[IN  THE  QUEEN'S   BENCH   DIVI 
AND   IN   THE   COURT  OF  APPE 

fTHE   LANCASHIRE  AN] 
1887.  J        SHIRE   RAILWAY  O 

Dec.  3,  5,  6.  j      v.    knowles    ani 

L       (limited)  and  OTl 

Canal  Company — Right  of  Com^ 
Ad  j  accent  and  Subjacent  Support- 
and  Minerals — Restriction  on  Wor 
Owner — Liability  of  Owner  or  Wo; 
Injury  to  Canal  by  taking  Mineral 

By  an  Act  oj  Parliament  authoi 
company  to  make  and  /or  ever  aft* 
to  keep  open  and  maintain  a  canal 
provided  that  nothing  therein  co 
should  affect  the  righis  of  the  ou 
lands  to  the  mines  amd  minerai 
within  or  under  the  lands  to  be  m/m 
for  the  intended  canaly  and  that  it  s 
lawful  for  such  otvners,  subject  to 
ditions  and  restrictions  therein  ca 
to  work  such  mines  and  miner 
thereby  injuring y  prejudicing,  or  obi 
the  canal.  It  was  further  prot 
another  section  that  tf  the  owner  o: 
of  any  coaUmine  should,  in  pursw 
mine,  work  near  or  under  the  can> 
in  the  opinion  of  the  company  to  e 
or  damage  the  sam^,  or  in  the  op 
the  owner  or  worker  of  the  mh 
danger  or  damage  the  further 
thereof,  them,  it  should  be  laufu* 
company  to  treat  and  agree  urith  t 
or  worker  for  such  coal  as  might 
or  under  the  canal  cu  shoidd  h 
proper  to  be  left  for  the  preservaiii 
canal,  and  in  case  of  disagreemeri 
commissioners  were,  at  Hie  request 
party,  to  summon  a  jury  to  assess 
pensation  to  be  paid  to  stich  • 
worker  on  being  restrained  from 
such  mine,  77ie  defendants  so  wc 
took  coal  adjacent  and  subjacen 
on  which  the  canal  was  made  as 
subsidences  and  injure  the  cana 
coal  was  worked  in  the  usficU  moo 
negligence  and  without  doing  un 
damage,  except  in  not  leaving 
support  for  the  caned : — Held,  th 
fendants  were  bound  to  work  t 
subject  to  the  restriction  "  not  U 
juring,    prejudicing,    or   obstrut 

*  (hranif  Lord  Esher,  M.R.,  Bowei 
Fry,  L.J. 
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Lancashire  and  Yorkshire  Rail,  Co,  v.  KnowUs, 

canal"  eorUained  in  the  first-mentioried 
tection^  which  was  to  he  construed  liter- 
aOy,  and  vxm  not  inconsistent  with  the 
other  section ;  and  that  however  carefully 
they  worked  the  coal,  and  whether  they  had 
received  compensation  or  not  in  respect  of 
the  restriction  upon  working  the  coal  im- 
posed by  that  section,  they  were  liable  for 
any  damage  done  to  the  canal  in  working 
amd  getting  such  coed. 

The  Cromford  Canal  Company  v.  Cutis 
(5  Rail w.  Cas.  U2)  followed. 

Special  Case  stated  in  an  action  to 
rooover  damages  for  injuries  caused  to  a 
canal  belonging  to  the  plaintiffs  by  the 
working  of  certain  mines  by  the  defen- 
dants. 

The  plaintifis  are  the  owners  of  the 
Manchester,  Bolton,  and  Bury  Canal, 
which  wns  constructed  by  persons  in- 
corporated by  31  Geo.  3.  c.  68  (1),  by  the 

(1)  31  Geo.  3.  c  68.  8.  37 :  "  Provided  always, 
and  be  it  further  enacted,  that  nothing  herein 
contained  shall  extend  to  defeat,  prejudice,  or 
affect  the  right  of  any  lord  or  lords  of  any 
manor  or  manors,  or  of  any  owner  or  owners  of 
any  lands  or  grounds  in,  upon,  or  through  which 
the  said  intended  canal,  or  any  towing-paths, 
wharfs  ....  shall  be  made,  to  the  mines  and 
minerals  lying  and  being  within  and  under  the 
landi  or  grounds  to  be  set  out  or  made  use  of 
for  such  towing-paths,  wharfs,  ...  or  any  of 
them,  but  all  such  mines  and  minerals  are 
hereby  reserved  to  such  lord  or  lords  of  such 
manor  or  manors,  and  to  such  owner  or  owners 
of  such  lands  or  grounds  respectively,  their 
heirs,  execators,  administrators,  and  assigns  re- 
spectively ;  and  it  shall  be  lawful  for  the  lord  or 
lords  of  such  manor  or  manors,  or  such  owner  or 
owners  of  such  lands  or  grounds  respectively 
(subject  to  the  conditions  and  restrictions 
herein  contained),  to  work,  get,  drain,  take,  and 
cany  away,  to  his,  her,  or  their  own  use,  such 
mines  and  minerals,  not  thereby  injuring,  pre- 
jadicing,  or  obstructing  the  said  intended  canal, 
towing-paths,  wharfs,  ...  or  any  of  them,  any- 
thing herein  contained  to  the  contrary  notwith- 
standing." 

Section  38  :  "  Provided  also,  and  be  it  further 
enacted,  that  if  the  owner  or  worker,  owners  or 
workers,  of  any  coal  or  other  mine  or  mines 
ihall,  in  pursuing  such  mine  or  mines,  work 
near  or  under  the  said  intended  canal,  so  as,  in 
the  opinion  of  the  said  company  of  proprietors, 
to  endanger  or  damage  the  same,  or  in  the 
opinion  of  the  said  owner  or  worker,'  owners  or 
workers,  of  the  said  mine  or  mines  to  endanger 
or  damage  the  further  working  thereof,  then  it 
shall  be  lawful  for  the  said  company  of  pro- 
prietors to  treat  and  agree  with  the  owner  or 
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title  of  the  Company  of  Proprietors  of  the 
Canal  Navigation  from  Manchester  to 
Bolton  and  to  Bury. 

The  bulk  of  the  land  acquired  for  the 
construction  of  the  canal  was  conveyed  to 
the  company  by  agreements  dated  prior  to 
1831  ;  but  some  of  the  land,  though  the 
canal  was  built  thereon  for  many  years 
prior  to  1831,  was  not  conveyed  until  1840. 
No  conveyances  of  or  agreements  for  the 
purchase  of  some  portions  of  the  land 
upon  which  the  canal  was  constructed 
could  be  found  or  traced,  but  the  canal  had 
been  made  upon  and  over  portions  of  such 
land,  and  had  been  used  and  worked,  and 
tolls  for  the  carriage  of  goods  and  minerals 
and  other  things  had  been  taken  and  paid 
for  many  years  before  1831. 

The  statute  31  G«o.  3.  c.  68  was  re- 
pealed by  1  <&  2  Will.  4.  c.  Ix.,  subject  to 
the  proviso  in  section  1  that  the  repeal 
was  not  to  annul  or  in  anywise  prejudice 
or  affect  any  purchase,  sale,  &c.,  already 
made,  &c. 

By  1  &  2  Will.  4.  c.  lx.,and  2  WiU.  4.  c. 

worker,  owners  or  workers,  for  all  such  coals  or 
other  minerals  as  may  be  near  or  under  the 
said  intended  canal,  as  shall  be  thought  proper 
to  be  left  for  the  security  or  preservation  of  the 
said  intended  canal,  or  mine  or  mines  as  afore- 
8aid ;  and  in  the  case  the  said  company  of  pro- 
prietors and  such  owner  or  worker,  or  owners  or 
workers,  of  such  mine  or  mines  shall  disagree  in 
the  satisfaction  to  be  made  for  such  coal  or 
other  mineral,  then  it  shall  be  lawful  for  the 
said  commissioners,  at  the  request  of  the  said 
company  of  proprietors,  or  of  such  owner  or 
worker,  owners  or  workers,  of  such  mine  or 
mines,  to  cause  a  jury  to  be  summoned  and  im- 
pannelled  in  the  manner  hereinbefore  directed, 
who  shall,  and  they  are  hereby  authorised  and 
required,  by  such  ways  and  means  as  aforesaid, 
to  assess  and  determine  what  satisfaction  such 
owner  or  worker,  owners  or  workers,  of  such 
mine  or  mines  ought  to  have  and  receive  from 
the  said  company  of  proprietors,  on  being  re- 
strained from  working  such  mine  or  mines ;  and 
upon  payment  or  satisfaction  made  to  such 
owner  or  worker,  owners  or  workers,  of  such 
mine  or  mines  by  the  said  company  of  pro- 
prietors, according  to  the  verdict  or  judgment 
of  such  jury,  such  owner  or  worker,  owners  or 
workers,  of  such  mine  or  mines  shall  be  and 
they  are  hereby  perpetually  restrained  from 
working  such  mine  or  mines,  within  the  limits 
for  which  satisfaction  shall,  by  the  said  jury, 
be  adjudged  and  declared  to  extend." 

Section  39  made  provision  for  the  company's 
agents  to  be  at  liberty  to  enter  lands  ermines  to 
view  the  works. 
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Ixix.,  the  proprietors  of  the  canal,  who  had 
become  incorporated  as  a  new  company, 
and  their  representatives  for  the  time 
being,  were  for  ever  aflerwai*ds  to  keep 
open  and  maintain  the  canal  in  good  re- 
pair and  condition. 

By  divers  statutes  the  canal  became 
vested  in  the  plaintiffs,  who  are  under  the 
statutory  obligation  to  keep  open  and 
maintain  the  same.  Prior  to  the  8th  of 
December,  1873,  the  defendants  other 
than  Knowles  <k  Sons  (Limited)  worked 
certain  mines  and  seams  of  coal  lying  sub- 
jacent and  adjacent  to  lands  upon  which 
part  of  the  canal  was  made  and  main- 
tained; about  the  above-mentioned  date 
those  defendants  parted  with  their  inte- 
rests in  the  mines  and  seams  in  question 
to  the  defendants  Knowles  <k  Sons  (Lim- 
ited), who  have  since  continued  to  work 
them.  The  defendants  took  and  worked 
coal  adjacent  and  subjacent  to  land  upon 
which  the  canal  was  made,  in  consequence 
of  which  subsidences  occurred,  and  the 
canal  was  injured,  prejudiced,  and  ob- 
structed. They  had  also  worked  the  coal 
as  regards  certain  portions  of  the  land  so 
as  to  injure,  <fec.,  the  canal,  without  having 
given  the  plaintiffs  any  notice  of  theii*  in- 
tention to  work  it ;  but  as  regards  certain 
other  parts  of  the  land  so  worked  as  to 
injure,  <fec.,  the  canal  they  gave  the  plain- 
tiffs notice  that  they  were  going  to  work 
the  coal,  but  the  plaintiffs  declined  to  pur- 
chase or  pay  compensation  to  the  defen- 
dants for  leaving  the  coal  forming  the 
adjacent  and  subjacent  support  of  the 
canal,  and  nothing  was  done  by  them 
after  such  notice  was  given.  The  defen- 
dants took  and  worked  the  coal  in  the 
usual  mode  without  negligence  and  with- 
out doing  unnecessary  damage  save  in 
taking  and  working  it  without  leaving 
sufficient  support  for  the  canal. 

The  plaintiffs  contended  that  the  defen- 
dants were  liable  for  the  damages  suffered 
in  every  case  where  the  defendants  had 
withdrawn  support  from  the  plaintiflfe' 
land  and  had  thereby  injured,  prejudiced, 
and  obstructed  the  canal. 

The  defendants  contended  that  they 
were  not  liable  to  the  plaintiffs  under  any 
of  the  circumstances ;  and  in  the  alterna- 
tive that  they  were  not  liable  wherever 
they  had  given  notice  to  the  plaintiffs  of 


their  intention  to  work  coal  formiog  the 
support  of  the  canal,  and  the  plaintiffs  had 
not  purchased  or  paid  compensation  for 
the  coal  forming  the  support  thereof,  of 
the  intention  to  work  which  notice  had 
been  given. 

It  was  agreed  that  the  defence  of  con- 
sent and  acquiescence,  except  so  far  as 
raised  by  the  Case,  and  that  of  the  Statute 
of  Limitations  were  not  to  be  affected  by 
the  decision  on  the  Special  Case. 

The  following  judgment  of  the  Queen's 
Bench  Division  (Mathe w,  J.,  and  Cave,  J.) 
was  delivered  by 

Cave,  J. — In  this  case  the  defendants 
have  taken  and  worked  coal  adjacent  and 
subjacent  to  the  Manchester,  Bolton,  and 
Bury  Canal ;  and  in  consequence  of  such 
taking  and  working  of  the  coal  subsi- 
dences have  occurred  whereby  the  canal 
has  been  injured,  prejudiced,  and  ob- 
structed. The  coal  has  been  taken  and 
worked  in  the  usual  mode  without  negU- 
gence  and  without  doing  unnecessary 
damage  save  in  taking  and  working  the 
same  without  leaving  sufficient  support 
for  the  canal ;  and  the  question  we  have 
to  decide  is  whether  under  the  circum- 
stances the  defendants  are  liable  to  the 
plaintiffs  for  the  damage  so  done  to  the 
canal.  The  plaintiffs  or  their  predecessors 
in  title  have  acquired  the  site  of  the  canal 
under  the  powers  conferred  by  an  Act 
passed  in  1790.  Some  part  of  the  land  so 
acquired  was  conveyed  to  them  by  agree- 
ments dated  prior  to  1831 ;  other  parts  of 
the  land  acquired  prior  to  1831  were  not 
conveyed  until  1840.  The  residue  of  the 
land  was  also  acquired  before  1831,  but 
no  conveyances  or  agreements  for  the 
purchase  of  such  land  can  be  found  or 
traced.  It  will  be  convenient  to  consider 
this  last  case  first,  as  it  is  obvious  that  in 
the  absence  of  any  agreement  to  the  con- 
trary the  rights  of  the  parties  must  be 
regulated  by  the  Act  of  1790,  under 
which  the  land  was  acquired.  Now  we 
think  that  if  section  37  of  the  Act  is  to  be 
construed  literally,  such  working  has  in- 
jured, prejudiced,  or  obstructed  tibe  canal. 
It  is  argued,  however,  that  these  words 
cannot  be  taken  literally,  but  must  be  read 
with  some  qualification — ^namely,  either 
that  the  party  working  the  mines  is  to  do 
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DO  unneoeflsary  damage  or  injury  to  the 
navigation,  or  no  extraordinary  damage  or 
inJQiy  by  working  them  out  of  the  ordinary 
Bnd  nsual  mode.  The  case  of  The  Dvd- 
ley  Canal  Company  v.  Graasebrook  (2) 
was  dted  in  support  of  that  contention, 
Bnd  imleas  that  case  can  be  distinguished 
it  is  binding  upon  us.  It  is  important, 
therefore,  in  the  first  place,  to  consider 
the  terms  of  the  Act  of  Parliament  which 
WB8  there  under  discussion.  By  section 
58  of  that  Act  it  was  provided  that  the 
owners  of  mines  should  not  carry  on  works 
for  getting  minerals  under  the  land,  except 
as  Uiereinafter  mentioned,  without  the 
ooDsent  of  the  company.  By  section  62  it 
was  enacted  that  when  the  owner  of  any 
coal-mine  lying  under  the  canal  should  be 
deorous  of  working  the  same,  he  should 
give  three  months'  notice  to  the  company, 
and  thereupon  the  company  might  inspect 
the  mines  to  determine  what  coal  might 
be  gotten  without  prejudice  to  the  canal ; 
and  if  they  failed  to  inspect  within  thirty 
days,  then  it  should  be  lawful  for  the 
owner  of  the  mines  to  work  such  part  as 
lay  under  the  canal,  and  if  upon  inspection 
the  company  refused  to  permit  the  owners 
to  work  such  part,  the  company  should 
paj  compensation.  Section  79  enacted 
that  nothing  therein  contained  shonld 
sffect  the  right  of  any  owner  to  the  mines 
lying  under  the  canal,  and  that  it  should 
be  kwful  for  such  owner  to  work  such 
QUQM,  provided  that  in  working  them  no 
injury  was  done  to  the  navigation.  The 
difficulty  in  that  case  was  that  if  the  pio- 
ywo  was  to  be  construed  literally,  it  was 
inconsistent  with  section  62;  for  if  the 
owner  in  working  the  mines  was  to  be  re- 
sponsible, at  all  events  for  any  injury  or 
damage  done  to  the  canal,  the  company 
would  never  purchase  the  minerak,  and 
the  provision  as  to  purchase  would  be 
rogatory.  It  was  held,  therefore,  that 
the  only  reasonable  mode  of  reconciling 
those  sections  was  to  say  that  the  proviso 
in  section  79  was  to  be  construed  with 
>nne  qualification — ^namely,  either  that 
the  party  working  the  mines  was  to  do  no 
'"OMoessaiy  injury  or  damage  to  the  navi- 
gation, or  no  extraordinary  damage  or 
injury  by  working  them  out  of  the  orcUnary 

(2)  IB.&Ad.59. 
Vol.57.— Q.B. 


and  usual  mode ;  and  by  introducing  that 
limitation  all  the  parts  of  the  Act  were 
made  consistent  with  each  other.  The 
canal  Act,  which  we  have  now  to  consider, 
differs  in  many  respects  from  the  Dudley 
Canal  Act.  By  section  37  it  is  enacted 
that  nothing  therein  contained  should  de- 
feat, prejudice,  or  affect  the  right  of  any 
owner  to  the  mines  and  minerals  lying 
under  the  canal,  but  all  such  mines  and 
minerals  were  thereby  reserved  to  the 
owner,  and  that  it  should  be  lawful  for 
the  owner  (subject  to  the  conditions  and 
restrictions  therein  contained)  to  work, 
get,  drain,  take,  and  carr}'  away  to  his, 
her,  or  their  own  use,  such  mines  and 
minerals,  not  thereby  injuring,  prejudi- 
cing, or  obstructing  the  canal.  Section  38 
provided  that  if  the  owner  of  any  mines 
should,  in  pursuing  such  mines,  work  near 
or  under  the  canal,  so  as  in  the  opinion  of 
the  company  of  proprietors  to  endanger 
the  same,  or  in  the  opinion  of  the  owner 
of  the  mines  to  endanger  or  damage  the 
further  working  thereof,  it  should  be  law- 
ful for  the  company  to  treat  with  the 
owner  for  all  such  minerals  as  might  be 
near  or  under  the  canal  as  should  be 
thought  proper  to  be  left  for  the  security 
of  the  canal  or  mines,  and  in  case  the  com- 
pany and  owner  should  disagree  in  the 
satisfaction  to  be  made  for  such  minerals, 
then  it  should  be  lawful  for  the  commis- 
sioners, at  the  request  of  the  company  or 
of  the  owner,  to  cause  a  jury  to  be  sum- 
moned to  assess  and  determine  what  satis- 
faction such  owner  ought  to  have  or 
receive  from  the  company  on  being  re- 
strained from  working  such  mines,  and 
upon  payment  or  satis&ction  made  to  such 
owner  by  the  company  according  to  the 
verdict  or  judgment  of  the  jury,  the  owner 
should  be  and  he  was  thereby  perpetually 
restrained  from  working  such  mines  within 
the  limits  for  which  satisfaction  should 
by  the  jury  be  adjudged  and  declared  to 
extend.  Then  follows  a  section  which 
provides  that  for  the  better  discovering 
persons  who  shall  or  may  open,  dig,  sink, 
or  carry  on  any  work  for  the  getting  of 
coal  or  other  minerals  contrary  to  the 
directions  of  the  Act,  the  company's  agents 
may  enter  the  mines  to  view  the  works. 

We  think  that  "  contrary  to  the  direc- 
tions of  the  Act "  must  mean  within  the 
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limits  for  which  satisfaction  has  been  ad- 
judged by  the  jury,  and  in  that  case  it  has 
no  direct  bearing  on  the  question  we  have 
to  decide.  If  the  phrase  '*  oontrary  to  the 
directions  of  the  Act  '*  refers  to  the  work- 
ing mentioned  in  section  37,  then  eitiier 
the  mode  of  working  directed  by  that 
section  is  such  a  working  as  will  not 
damage  the  canal,  in  which  case  cadU  quceS' 
tiOf  or  it  is  such  a  working  as  is  proper 
and  in  accordance  with  the  usual  and 
ordinary  mode,  in  which  cajse  it  would  be 
strange  to  give  the  company  such  powers  of 
repaiiing  damage  which  might  very  possi- 
bly have  equally  affected  the  canal  if  the 
usual  and  ordinary  mode  of  working  had 
been  pursued.  Turning  now  to  the  dis- 
tinction between  the  two  Acts,  we  find 
that  the  Dudley  Canal  Act  requires  the 
owner  to  give  three  months'  notice  of  his 
intention  to  work  the  mines,  while  the 
Manchester  Canal  Act  does  not  require 
the  owner  to  give  any  such  nptice.  Then 
by  the  Dudley  Canal  Act  the  company 
have  power  to  inspect,  and  if  they  fail  t  > 
do  so  within  thirty  days,  the  only  remedy 
the  owner  has  is  to  work  the  mine.  So 
again,  if  they  inspect  and  do  not  refuse 
permission  to  work,  the  owner  can  only 
work  the  mine;  he  cannot  compel  the 
company  to  give  him  compensation.  Under 
the  Manchester  Canal  Act  the  company 
have  no  power  to  inspect,  and  the  owner 
may  initiate  proceedings  for  compensation 
if  in  his  opinion  the  further  working  of 
the  mine  will  be  endangered  or  damaged. 
It  is  true  that  section  38  says  that  it  shall 
be  lawful  for  the  company  to  treat  with 
the  owner,  but  we  apprehend  that  that 
form  of  expression  is  only  used  because 
the  company  as  a  body,  owing  their  ex- 
istence to  the  Act,  require  an  express 
power  to  enable  them  to  treat,  which  the 
owner  of  the  minerals  as  a  natural  person 
does  not  require.  We  are  of  opinion  that 
the  further  working  of  the  mine  is 
damaged  if  by  reason  of  the  proximity  of 
the  canal  the  owner  cannot  work  his  mine 
as  beneficially  as  he  otherwise  would  do 
without  danger  of  letting  down  the  canal. 
Now  if  we  are  right  in  holding  that  either 
the  company  or  the  mine- owner  may 
initiate  proceedings  for  the  assessment  of 
ccmpenbation,  the  whole  scheme  of  the 
two  Acts  is  essentially  different,  and  the 


literal  construction  of  section  37  is  not 
inconsistent  with  section  38. 

Moreover,  the  absence  of  any  provisioii 
requiring    the  mine-owner  to   give  the 
canal  company  any  notice  of  his  intention 
to   work   the  mines    deprives  the  canal 
company  of  the  protection  which  was  by 
their  Act  thrown  roand  the  Dudley  Canal 
Company,  and  is  another  reason  why  we 
should  give  its  natural  interpretation  to 
the  language  of  section  37.    It  is,  how- 
ever,  suggested  that  circumstances  may 
occur  to  which  section  38  will  not  apply. 
It  is  said,  for  instance,  that  the  mine- 
owner  may  become  aware  that  if  he  con- 
tinues to  get  the  minerals  he  will  injure 
the  canal  by  letting  off  the  water  throaj^h 
his  mine,  but  that  his  mine  may  be  ao 
placed  that  the  passage  of  the  water  of  the 
canal  through  it  may  not  be  injurious  to 
it,  and  that  consequently,  as  in  his  opinion 
the    mine    will    not    be    endangei^  or 
damaged,  he  will  not  be  able  to  initiate 
proceedings  for  compensation.     This  sup- 
posed difficulty  admits,  we  think,  of  a 
satis&ctory  answer.    It  is  not  easy  to  con- 
ceive bow  the  mine-owner,  working  under 
or  near  the  canal,  could  so  injure  it  as  to 
Jet  off  all  the  water  without  injuring  the 
mine.     Moreover,  it  is  not  actual  injury 
to  the  mine,  but  his  opinion  of  the  proba- 
bility of  injuiy  or  damage,  which  is  to  give 
him  the  light  to  apply  for  compensation. 
This  legislation  in  section  38  re^ro^ds  the 
canal   company  and  the    mine-owner  as 
having  opposite  interests,   and  when  in 
the    opinion  of  either    his  interests  are 
threatened  he  can  claim  to  make  or  re- 
ceive compensation,  and  in  that  case  the 
canal  company  will  pay  for  so  much  of 
the  minerals  as  is  necessary  for  the  sup- 
port and  safety  of  the  canal,  while  the 
mine-owner  will  get  paid  for  so  much  of 
the  minerals  as  he  is  prevented  from  work- 
ing.    The  Attorney-Qeneral,  in  fact,  asks 
us  to  put  a  non-natural  interpretation  on 
section  37  in  order  to  remedy  a  difficulty 
got  into  by  putting  a  non-natural  inter- 
pretation on  section  38.     Consider  what 
the  result  of  accepting  this  view  would  be. 
The  mine-owner  is  under  no  obligation  to 
give  notice  to  the  canal  company  that  he 
is  going  to  work  near  or  under  the  canal, 
and  if  it  is  his  interest  to  get  lOOL  worth 
of  coal  nndec  the  canal,  he  may  do  it,  if 
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he  works  in  the  asual  mode,  without  negli- 
ffence,  and    without    doing    unneoeesary 
damage,  although  he  is  perfectly  aware 
that  his  doing  so  will  involve  damage  to 
the  extent  of  100,000/.  to  the  canal  com- 
panj,  and  that  they  have  not  the  slightest 
idea  of  their  danger.     The  Dudley  Canal 
Act  was  passed  in  1776,  while  the  Act  we 
are  now  discussing  was  passed  in  1790, 
and  before  the  case  of  The  Dudley  Carud 
Company  v.  Grazebrook  (2),  which  was 
decided  in  1830;  and  it  may  well  have 
been  that  the  provisions  of  the  Act  of 
1790  were    altered    from    those    of  the 
Dudley  Canal  Act,  in  order  to  avoid  rais- 
ing the  difficulties  which  were  settled  by 
that  decision.     With   reference  to  those 
parts  of  the  site  of  the  canal  which  were 
conveyed  to  the  company  under  the  agree- 
ments or  conveyances,  it  was  not  sug^pested 
npon  the  argument  of  the  case  that  those 
conveyances  gave    the  mine-owner    any 
greater  rights  than  those  which  were  con- 
ferred upon  him  by  the  Act     The  para- 
graphs of  the  case  as  to  the  notice  given 
by  the  defendants  raise  questions  which, 
although  not  argued,  require  to  be  disposed 
ot    In  some  cases  the  mine-owners  gave 
the  canal  company  notice  that  they  were 
going  to  work  under  and  near  the  canal, 
and  when  such  notice  was  given  in  some 
eases  the  plaintiffs  declined  to  purchase  or 
pay  compensation;  and  in  other  cases  they 
did  nothing.     Now  the  rights  and  liabili- 
ties of  the  parties  are  regulated  by  the 
provisions  of  the  statute,  which,  however, 
contains  no   section  requiring  the  mine- 
owner  to  give  notice  to  the  company  of 
his  intention  to  work  the  mines,  or  pro- 
▼i^ng  for  the  rights  and  liabilities  of  the 
parties  in  case  any  such  notice  is  given. 
No  facts  are  stated  which  would  justify  us 
in  inferring  that  the  plaintiffs  consented 
to  or  acquiesced  in  the  working  of  the 
mines  by  the  defendants;  and  indeed  we 
understand  that  that  question  is  reserved 
for  decision  hereafter.     Tlie  Act  of  1790 
18  repealed  by  section   1  of  the  Act  of 
1831 ;  but  that  section  contains  a  proviso 
that  the  repeal  is  not  to  affect  any  pur- 
ciwee,  sale,  conveyance,  &c.,  already  made, 
Ac    We  think  this  must  be  taken  to  re- 
eerve  the  rights  of  the  company  to  purchase 
the  minerals,  and  of  the  mine-owner  to 
receive  compensation^  in  the  manner  pro- 


vided by  the  repealed  enactment ;  for  the 
Act  of  1831  only  contains  provisions  con- 
fined to  lands  purchased  under  that  Act — 
see  sections  93  and  94.     If  these  sections 
37,  38,  and  39  of  the  Act  of  1790  are  not 
preserved  by  the  proviso  to  section  1  of 
the  Act  of  1831,  it  would  follow  that  the 
company  could  not  after  the  passing  of 
the  Act  of  1831  purchase  the  minerals 
under  the  canal,  nor  oould  the  mine-owner 
obtain  compensation  when  he  was  unable 
'to  work  them — a  state  of  things  so  in- 
jurious to  both  parties  that  we  cannot 
imagine  it  to  have  been  in  the  contempla- 
tion of  the  Legislature.     We  must  answer 
the  question  propounded  in  this  case  by 
deciding    that,    subject    to   the   defences 
reserved,     the    defendants  are  liable  in 
damages  under  each  of  the  sets  of  circum- 
stances mentioned  in  the  case. 

The  defendants  appealed. 

The  Attamey-Oeneral  {Sir  H.  Webster, 
Q,C.)  and  Henn  Collins,  Q.C.  (with  them 
John  Dixon),  for  the  defendants. — By 
section  37  of  this  Act  the  right  of  the 
owners  to  work  the  minerals  is  reserved, 
provided  the  working  does  not  injure  or 
endanger  the  canal ;  and  under  section  38 
the  company  may  treat  with  the  owners 
for  all  the  coal  they  think  ought  to  be 
properly  left  for  the  safety  of  the  canal. 
The  meaning  of  section  38  is  that  if  the 
company  think  the  canal  is  in  danger,  or 
if  the  owners  or  workers  of  the  mine  think 
the  further  working  of  the  mine  is  en- 
dangered, th^i  either  may  treat ;  and  if  the 
compensation  cannot  be  agreed  upon,  a 
jury  must  assess  the  amount,  and  fdso  fix 
the  limits  of  the  coal  to  be  left  for  the 
safety  of  the  canal.  Even  if  the  jury  have 
fixed  the  limits  too  near  to  the  canal,  and 
it  is  let  down  in  the  course  of  the  working, 
the  company  have  no  remedy.  In  The 
Stourbridge  Canal  Company  v.  Earl 
Dudley  (3),  the  limits  were  fixed  by  the 
legislature ;  and  that  case  was  approved 
by  the  House  of  Lords  in  The  Great  Wes- 
tern Railway  Company  v.  Bewnett  (4). 
This  case  ought  not  to  be  determined  upon 
any  argument  that  the  company  had  no- 
tice of  intention  to  work  the    minerals, 

(3)  3  B.  &  B.  409 ;  30  Law  J.  Rep.  Q.B.  108. 

(4)  36  Law  J.   Rep.   Q.B.    133 ;    Law  Rep. 
2  H.L.  27. 
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but  did  not  choose  to  buy  the  coal.  The 
notice  only  determines  the  rights  of  the 
parties  in  respect  to  the  future,  and  not 
with  regard  to  the  past ;  it  is  only  wanted 
where  the  Legislature  can  lay  down  the 
limita,  as  in  The  Dvdiey  Gajyal  Company 
y.  Grazebrook  (2).  In  that  esse  there  are 
words  which  are  equivalent  to  the  words 
'*  so  as  in  the  opinion  of  the  canal  com- 
pany to  endanger  the  canal/'  (fee,  in  this 
Act,  and  it  is  therefore  applicable  here. 
The  question  to  be  considered  is,  how 
much  of  the  estate  of  the  owner  did  the 
company  really  buy.  They  must  prove 
that  they  bought  the  particular  restriction 
which  they  now  seek  to  enforce.  The 
defendants  are  now  being  sued  for  having 
lawfully  got  their  own  coal.  The  Act  does 
prima  facie  appear  to  give  the  company  a 
right  to  support,  but  when  examined  it 
clearly  shews  that  the  company  would 
have  to  pay  twice  over  for  the  right ;  that 
could  never  have  been  intended  by  the 
Legislature,  and  consequently  the  Act  does 
not  give  any  such  right  to  the  com])any. 
The  owner  of  the  land  had  a  right  to  let 
down  the  surface  by  taking  the  minerals. 

Pountney  v.  Clayton  (5)  and  Dunn  v. 
The  Birmingham  Canal  Company  (6) 
were  also  referred  to. 

Sir  C.  Ru88dl,  Q,C.  (with  him  GvMy, 
Q.C.y  and  Smyly),  for  the  jrfaintiffs. — The 
Dudley  Canal  Company  v.  Grazebrook  (2) 
and  The  Stourbridge  Canal  Company  v. 
Earl  Dudley  (3)  do  not  lay  down  any 
general  principle,  but  merely  turned  upon 
the  relation  of  the  parties  under  the  special 
Acts  there  discussed.  The  Great  Western 
Bail  way  Company  v.  Bennett  (4)  and 
Pountney  v.  Clayton  (5)  were  decided 
upon  the  construction  of  the  Lands  Clauses 
Consolidation  Acts,  and  therefore  are  not 
in  point  here.  A  right  of  support  such  as 
is  necessary  for  the  subject-matter  in  ques- 
tion is  presumed  to  be  given  where  surface 
land  is  acquired  under  an  Act.  Such  a 
right  is  given  where  land  is  purchased 
under  a  private  Act,  unless  the  Act  con- 
tains some  provision  which  expressly  cuts 
down  that  right — The  Caledonian  Rail- 

(6)  52  Law  J.  Rep.  Q.B.  666 ;  Law  Rep. 
11  Q.B.  D.  820. 

(6)  41  Law  J.  Rep.  Q.B.  121;  Law  Rep. 
7  Q.B.  244 ;  affirmed  in  Bxch.  Ch.  42  Law  J. 
Rep.  Q.B.  34  ;  Law  Rep.  8  Q.B.  42, 


App. 

way  Compcmy  v.  Sprot  (7),  2%«  C 
ti(m  of  Dudley  v.  The  Earl  of  Du» 
and  EUioU  v.  The  JVorth  Eastern  1 
Company  (9).  The  principle  oont 
the  present  Act  is  that  the  mine£ 
to  be  worked  at  all  so  as  to  caus 
to  the  canal.  When  the  sur&oe-l 
purchased  the  restriction  was  also 
but  it  does  not  follow  that  in  all  cac 
the  full  price  was  not  paid,  the  < 
would  be  liable  to  pay  hereaAier.  IM 
the  position  of  the  coal  strata  wf 
well  known  when  the  land  was  pur 
it  is  now.  The  Act  requires  two 
first,  the  payment  of  the  price  of 
taken  for  the  intended  canal  ; 
owner;  and  secondly,  the  paj 
compensation  by  the  company 
damage  done  to  the  property  of  tl 
The  jury  are  bound  to  assess  i 
items  separately.  The  Act  hen 
machinery  for  obtaining  com 
where  the  further  development  o 
of  the  mines  is  interfered  with — i 
The  mine-owners  are  bound  to  h 
compensation  being  paid  by  th< 
if  it  becomes  necessary  to  lea^ 
minerals  as  a  support  to  the  can 
notice  given  by  a  mine-owner  of 
tion  to  work  the  minerals  is  not 
if  he  so  works  them  as  to  injure 
he  does  so  at  his  peril,  and  is 
any  damage  done — The  Cram/ 
Company  v.  Cu^ts  (10). 
Henn  Collins^  Q-C.y  replied. 

Lord  Esheb,  M.R — ^The  en 
us  is  this :  assuming  it  can  be  i 
the  defendants  have  worked  the 
as  in  fact  to  have  injured  the  < 
the  canal   company  a   cause 
That  depends  upon  the  con8tru< 
statute.     The  parties  are  not  e 
common  law  rights  or  upon  rJ 
merely  by  the  conveyances ; 
rights  are  to  be  determined  by 
c.   68.     The  question  whethei 
facts  a  right  of  action  is  given 
pany  depends,  to  my  mind,  up 

(7)  2  Macq.  449. 

(8)  51   Law   J.    Rep.   Q.B.    121 
8  Q.B.  D.  86. 

(9)  10  H.L.  Cas.  333  ;  32  Law  J 
402. 

CIO)  6  RaUw.  Cas.  442. 
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Btniction  of  section  37  alone.  But  in 
order  to  construe  that  section  the  whole 
Act  most  be  looked  at,  to  see,  not  what 
the  other  sections  mean,  but  whether  they 
will  assiat  in  arriving  at  the  construction 
to  be  put  apon  the  section  in  question.  It 
has  not  been  suggested  that  if  that  section 
is  to  be  construed  alone  and  without  any 
referenoe  to  any  other  Act  there  can  be 
any  doubt  as  to  its  meaning.  In  other 
words,  if  section  37  is  read  alone,  the  lan- 
guage nsed  according  to  its  ordinary  signi- 
fication as  applied  to  such  a  subject-matter 
is  clearly  a  limitation  of  the  rights,  first, 
of  the  canal  company,  and  shews  how 
limited  their  right  is ;  and  secondly,  of  the 
owners  of  the  mines,  who,  under  the  autho- 
rity of  the  Act,  or  according  to  its  stipu- 
lations, had  sold  their  land  to  the  company 
for  the  purposes  of  the  canal.  If  the 
owners  of  the  mines  had  simply  sold  their 
hmds,  the  sale  might  have  carried  every- 
thing with  it ;  but  inasmuch  as  the  sale 
was  made  under  the  Act,  it  is  not  to  be 
taken  that  everything  in  and  under  the 
land  was  sold,  for  the  mines  and  minerals 
were  reserved  out  of  the  sale.  I  object  to 
say  that  the  surface  alone  was  sold;  not 
only  the  surface,  but  every  part  of  the  land, 
except  the  mines  and  minerals  underneath, 
was  also  sold;  and  consequently  the 
owners  of  the  mines  were,  subject  to  the 
restriction,  entitled  to  work  the  mines.  I 
object  also  to  say  this :  that  any  part  of 
the  ooal  was  sold  to  the  canal  company ;  the 
mines  and  minerals  remain  the  property  of 
the  person  who  sold  the  rest  of  the  land  to 
the  canal  company.  But  supposing  the  rest 
of  the  land,  and  not  merely  the  surface  with 
s  reservation  of  the  minerals,  was  sold  to 
the  company,  the  person  who  sold  would 
want  power  to  get  the  minerals,  because 
he  would  not  be  entitled  to  go  upon  any 
part  of  the  land  to  get  them ;  and  unless 
he  could  get  to  them  through  his  own 
land  he  would  not  be  able  to  get  them  at 
ftU.  The  right  to  get  the  ndnerals  is  given 
by  section  38 ;  and  the  power  is  to  work 
and  get  the  minerals  reserved,  subject  to 
the  conditions  and  restrictions  therein  con- 
tamed.  The  first  restriction  upon  the 
working  of  the  mines  is,  "  not  thereby  in- 
juring, prejudicing,  or  obstructing  the  said 
intended  canal,  towing-paths,  Ac."  Power 
is  there  given  to  get  the  minerals  only  in 


such  a  way  as  not  thereby  to  injure,  pre- 
judice, or  obstruct  the  intended  canal.     If 
those  words  are  read  in  their  ordinary 
sense,  it  cannot  validly  be  denied  that  if 
the  canal  is  injured,  prejudiced,  or  ob- 
structed by  the  working  of  the  mines,  the 
power  given  by  the  section  would  have 
been  exceeded,  and  one  of  the  restrictions 
therein  contained  would  have  been  broken. 
If  therefore  it  can  be  proved  that,  what* 
ever  may  have  been  the  care  with  which 
the  mines  or  minerals  have  been  worked, 
the  canal  has  been  injured  thereby,  it  is 
clear  upon  that  section  alone  that  the 
persons  who  worked  the  mines  are  liable 
within  the  meaning  of  the  Act.     It  was 
said  that  those  words  must  be  read,  not 
in  their  ordinary,  but  in  a  limited  sense, 
because,  being  bound  to  look  at  the  other 
parts  of  the  A  ct,  it  will  be  found  that  those 
words,  if  read  in  their  ordinary  sense,  are 
inconsistent  with  other  parts  of  the  Act. 
It  is  true  that  if  an  inconsistency  would 
arise  from  reading  them  in  their  large 
sense,  whereas  if  read  in  a  more  limited 
sense  no  such  inconsistency  would  arise, 
the  ordinary  rule  of  construction  is  to  read 
them  in  the  more  limited  sense.     Where 
there  is  no  previous  dedsion  to  be  dealt 
with,  the  Court  must  come  to  a  condusion 
whether  or  not  there  is  any  inconsistency 
in  this  Act ;  and  it  is  to  be  found,  if  at 
all,  in  section  38,  and  consists  in  a  sup- 
posed injustice.    It  is  said  that  if  their 
full  sense  is  given  to  the  words  of  section 
37  this  predicament  will  arise :  that  the 
mine-owner    will,  under  certain   drcum- 
stanoes,  have  to  pay  twice  over  for  the 
same  thing,  or,  in  other  words,  that  rights 
will  have  been  taken  away  from,  or  re- 
strictions imposed  upon,  him  without  any 
payment  having  been  made  to  him.     But 
dealing  with  this  Act  alone,  I  do  not  see 
any  injustice  or  inconsistency  in  section 
38 ;  the  argument  on  both  sides  with  re- 
gard to  the  words  in  section  38 — namely, 
'*  so  as  in  the  opinion  of  the  company  of 
proprietors  to  endanger  or  damage  the 
same,  or  in  the  opinion  of  the  said  owner 
or  worker  of  the  mines  to  endanger  or 
damage  the  further   working  thereof" — 
merely  comes  to  this,   whether,  if   the 
owner  is  restricted  to  the  full  extent  of 
section  37,  he  is  so  restricted  beyond  what 
his  £ur  rights  would  be  without  any  pay- 
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ment.  If  that  were  so  there  might  be  an 
injoFtioe  and  also  an  inconsistency;  but  I 
accept  the  argument  upon  the  construction 
of  the  former  section  as  to  what  is  to  be 
paid  at  the  beginning  when  it  is  proposed 
to  take  the  land.  It  is  not  only  the  price 
of  the  land  to  be  taken,  but  something 
more,  which  is  to  be  given  by  the  jury;  and 
if  it  were  shewn  that  any  particular  effect 
from  the  restriction  would  in  all  proba- 
bility or  most  certainly  arise,  the  jury 
would  have  to  estimate  the  loss  to  the 
landowner  from  being  subject  to  the  re- 
striction which  is  contained,  in  my  opinion, 
in  section  37.  Now  that  would  apply 
only  to  what  would  then  be  known,  or 
shewn  to  be  something  which  really  must 
and  in  all  reasouable  probability  would 
happen;  it  could  not  apply  to  what  at 
that  time  could  not  be  known  and  there- 
fore oould  not  be  estimated.  If  section  38 
is  construed  as  applicable  to  an  injury, 
which,  although  done  by  the  restriction, 
is  not  found  out  until  afterwards,  then  at 
the  time  when  it  is  so  found  out  the  owner 
would  be  entitled  to  payment.  I  think 
the  words  *'  to  damage  the  further  work- 
ing '*  of  the  mines  would  fairly  include 
remuneration  for  an  injury  done  to  the 
owner  of  a  mine  by  bis  being  prevented 
from  working  his  mine  as  he  otherwise 
would  have  worked  it,  and  so  making 
himself  liable  to  the  damages  which  he 
would  have  to  pay  for  any  injury  done.  I 
agree  that  perhaps  a  meaning  must  there 
be  given  to  those  words  which  at  first 
sight  would  not  be  their  natural  one ;  but 
such  a  meaning  must  be  given  to  them,  or 
the  words  in  section  37  must  be  limited. 
I  think  the  words  in  section  38  are  more 
capable  of  being  read  in  their  largest  sense 
than  the  plain  words  of  section  37  are  of 
being  limited,  and  limited  to  an  unnatural 
extent.  It  was  said  that  the  case  of  ThA 
Dudley  Canal  Company  v.  Orazehrooh  (2) 
is  an  authority  which,  whatever  may  be 
our  opinion  upon  the  construction  of  this 
Act,  binds  us  to  put  a  limited  construction 
upon  the  words  of  section  37.  Upon 
reading  that  case  I  must  say  I  do  not 
understand  the  reasons  upon  which  the 
judgment  is  given  ;  and  if  I  had  had  to 
decide  it  I  feel  certain  I  should  not  have 
decided  it  in  the  same  way.  If,  however, 
I  thought  that  the  Act  in  the  present  case 


was  substantially  the  same  as  the  Act 
upon  which  that  case  was  decided,  I  should, 
whether  I  considered  the  decision  right  or 
wrong,  hold  it  to  be  binding  on  this  Court 
for  two  reasons — first,  that  it  was  decided 
80  many  years  ago  in  a  matter  of  import- 
ance, and  has  probably  been  acted  upon 
ever  since ;  and  secondly,  because  it  was 
adopted    by    the    Court    of    Exchequer 
Chamber  in  the  case  of  The  Stourbridge 
Canal  Company  v.  JSarl  Dudley  (3).    In 
my  opinion,  however,  there  is  a  very  sub- 
stantial difference  between  the  two  Acts. 
But  we  are  also  assisted  by  the  authority 
of  Lord  Cottenham — and  no  one  was  more 
conversant  with   this  branch  of  the  kw 
than  he  was — ^in  the  case  of  The  Crom- 
ford  Canal  Compcmy  v.  CuUs  (10),  with 
regard  to  an  Act  which  is,  as  near  as 
possible,  in  precisely  the  same  words  as 
the  present  Act.     To  my  mind  it  is  there 
stated  in  the  most  distinct  way  that  the 
construction  of  an  Act  in  the  terms  of  this 
Act  is  different  from  that  of  the  Act  in 
The  Dudley  Canal  Company  v.  Grazebrooh 
(2).     In  The  Cromford  Canal  Company 
v.  Cutis  (10)  it  was  contended  that  the 
facts    did  not   entitle   the  defendant  to 
recover  compensation,  and  therefore  the 
Court  had  no  power  to  restrain  him  ;  that 
the  words  of  section  34  of  the  Act  there 
under  discussion  did  not  refer  to  *'  abso- 
lute injury,"    but    to    qualified    or    un- 
necessaiy  injury  in   consequence  of  the 
owners  proceeding  in  an  unworkmanlike 
manner ;  so  that  the  Act  there  was  sub- 
stantially the  same  as  the  Act  tinder  dis- 
cussion in  The  Dudley  Canal  Company  v. 
Grazehrook  (2) ;  that  therefore  the  words 
in  section  34  of  that  Act,  which  are  the 
same  as  those  in  section  37  of  this  Act, 
were  to  have  a  limited  meaning ;  and  then 
the  reasons  for  that  limitation  which  had 
been  given  in  The  Dudley  Canal  Com- 
pany V.  Grazehrook  (2)  were  again  given. 
The  same  reasons  have  been  given  in  the 
present  case  why  this  Act  is  similar  to  the 
Act  in  The  Dudley  Canal  Company  v.  Graze- 
brook  (2) ;  but  every  one  of  those  argu- 
ments was  overruled  by  Lord  Cottenham 
in  The  Cromford  Canal  Company  v.  Cutis 
(10).     His  Lorde^ip  referring   there  to 
section  34  said,  ''  That  clause  read  by  it- 
self is  free  from  any  ambiguity  or  doubt. 
The  owner  of  land  may  work  and  oany 
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iwaj  the  ooal,  provided  he  does  no  harm 
to  ^e  canal  in  gettiog  it.  That  is  a  re- 
strieUon  on  his  right ;  whether  the  com- 
pany parchase  the  ooal  or  not,  he  is 
restricted  from  getting  it  if  he  therehy 
injure  the  canal."  Nothing  can  be  plainer 
than  that  the  words  of  section  37  are  to 
be  read  in  their  true  sense,  and  that  the 
owner  of  the  mine,  whatever  else  he  may 
do— whether  he  take  the  steps  which  entitle 
him  to  payment  or  not,  and  whether  he 
has  been  paid  or  not—  most  take  care,  if  he 
works  hia  mines,  so  to  work  them  as  not 
thereby  to  injore  the  canal.  If  in  work- 
ing the  mines,  however  carefully  he  may 
proceed,  he  does  injure  the  canal,  he  comes 
within  the  terms  of  section  37 — whether 
he  has  been  paid  or  not  in  respect  of  the 
restriction — and  is  liable  to  pay  compensa- 
tion for  the  injury  done  to  the  canal. 
That  being  my  view  of  the  meaning  of 
section  37  of  this  Act,  it  follows  that  if  the 
mine-owners  here  brought  themselves  into 
that  predicament,  there  is  a  good  cause  of 
action  against  them,  and  they  are  liable  to 
pay  sach  damages  as  may  be  found  against 
them. 

Fry,  L.J. — The  plaintiffs  sue  the  de- 
iendants,  who  are  the  owners  of  certain 
ooal-mines  and  seams  of  coal  which  were 
reserved  out  of  the  conveyances  made  to 
the  canal  oomjiany ;  and  though  that  re- 
servation gave  power  to  get  the  coal,  "  not 
thereby  injuring,  prejudicing, and  obstructr- 
ing  the  canal/'  the  defendants  have  so 
worked  the  ooal  as  to  injure  the  canal,  and 
the  plaintiffs  say  that  that  gives  a  good 
cause  of  action,  and  that  the  defendants 
have  broken  the  condition  imposed  by  the 
Tety  same  statute  as  that  which  reserved 
the  mines  to  the  then  owner.  The  defen- 
dants contend  that  the  statute  when  care- 
fully looked  into  gives  no  apparent  cause 
of  action. 

It  therefore  becomes  necessary  to  con- 
sider the  statute.  That  statute  gave  power 
to  the  canal  company  to  take  land,  and  it 
also  provided  for  the  payment  of  compen- 
aation  for  the  lands  taken.  Then  section 
^  provides  that  on  payment  of  compensa- 
tion "  such  lands,  tenements,  and  heredi- 
taments, and  all  the  estates,  right,  title, 
bterest,  use,  trust,  property,  claim,  and 
demand  whatsoever  in  law  or  equity  of  the 


person  or  persons  for  vrhose  use  such 
money  or  rent  shall  be  paid  or  secured  as 
aforesaid  in,  to,  and  out  of  the  same,  shall 
vest  in  the  said  company."  That  section,' 
therefore,  in  explicit  terms,  vests  in  the  com- 
pany the  entire  interest  of  the  person  who  is 
paid  compensation;  but  it  is  niade  subject  to 
section  37,  and  to  the  proviso  that  nothing 
contained  in  the  Act  ''shall  extend  to 
defeat,  prejudice,  or  affect  the  right  of  any 
person ''  whose  lands  are  taken  to  work 
the  mines  and  minerals  underneath ;  and 
these  mines  and  minerals  are  expressly 
reserved  to  the  owners,  such  reservation 
being  coupled  with  the  declaration  of  their 
right  to  work  them.  The  meaning  of  that 
section  is  perfectly  plain  to  my  mind  :  the 
mines  are  reserved  to  the  original  owner, 
who  is  clothed  with  the  jjower  to  work 
them  ;  but  a  fetter  is  put  upon  that  power 
of  working,  and  he  is  prohibited  from 
working  them  so  as  to  injure  the  canal. 
But  it  is  said  that,  however  plain  section 
37  may  be,  section  38  creates  a  dif&culty 
which  renders  it  necessary  to  give  the 
plain  words  of  prohibition  a  more  re- 
stricted meaning  than  their  natural  one. 
But  section  38  is  also  by  way  of  proviso, 
and  it  provides  for  the  contingency  of  the 
owner  or  worker  of  any  coal  or  other 
mines  who,  in  pursuing  the  mine,  works 
near  or  under  the  intended  canal.  It  pro^ 
vides  for  a  double  alternative — the  opinion 
of  the  company  that  such  working  would 
endanger  or  damage  the  canal,  and  the 
opinion  of  the  owner  or  worker  that  such 
working  would  endanger  or  damage  the 
further  working  thereof.  In  my  judgment 
section  38  gives  rights  and  remedies  to 
a  much  larger  class  of  persons  than  the 
mine-owners  mentioned  in  section  37.  It 
would  include  owners  of  mines  under  the 
canal  which,  having  been  severed  from 
the  other  land  before  the  construction  of 
the  canal,  could  not  have  been  reserved  to 
the  owners  of  the  surface  of  the  land.  A 
reservation  only  operates  in  favour  of 
those  who  are  owners  of  mines,  and  as- 
suming a  case  in  which  a  mine  was  one 
tenement  and  the  surface  another  tene- 
ment at  the  time  of  the  Act,  it  appears  to 
me  that  the  owner  of  that  mine  would  be 
within  section  38,  although  probably  he 
would  not  be  within  section  37  unless  the 
effect  of  the  construction  of  the  canal  waa 
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to  iDJore  that  mine.  Furthermore,  section 
38  applies  to  owners  of  mines  who  are 
working  near  the  canal ;  for  those  owners 
might  he  persons  from  whom  a  portion  of 
the  land  had  been  purchased,  or  they  might 
be  owners  of  mines  from  whom  no  land 
had  been  purchased,  and  consequently 
might  be  owners  of  land  not  affected  by 
the  reservation  contained  in  section  37, 
but  nevertheless  they  would  come  within 
the  scope  of  section  38.  When  the  work- 
ing approaches  the  canal,  and  it  further 
happens  that  either  the  canal  company 
or  the  mine-owner  is  of  opuiion  that  the 
danger  according  to  the  section  may  exist, 
then  the  section  goes  on  to  provide  the 
machinery.  In  the  first  place  the  company 
may  treat  with  the  mine-owner  and  arrange 
the  compensation ;  but  if  they  cannot  agree, 
the  section  provides  for  a  reference  to  a 
jury,  who  are  to  ascertain  what  satis&ction 
is  to  be  paid  to  the  mine-owner  in  either 
of  those  events.  Now,  purposely  neglect- 
ing for  the  present  the  first  alternative — 
that  is  to  say,  the  case  in  which  the  canal 
company  are  apprehensive  of  danger — and 
confining  my  attention  to  the  case  in  which 
the  mine-owner  is  apprehensive  of  such 
danger  or  damage  as  is  referred  to  in  that 
section,  what  does  that  expectation  of 
damage  include)  It  appears  to  me  to  in- 
clude, amongst  other  things,  the  expecta- 
tion of  being  prevented  from  working  the 
mines  in  or  under  the  canal  in  the  most 
beneficial  manner.  If  the  canal  had  never 
been  made,  the  mine- owner  might  have 
withdrawn  a  very  much  larger  portion  of 
the  coal  without  danger  to  the  surface,  or 
without  impropriety  in  the  working ;  but 
if  the  canal  is  made,  he  is  not  able  to  work 
in  as  beneficial  and  complete  a  manner  as 
he  would  have  done,  and  by  reason  of  two 
things — ^the  presence  of  the  canal  and  the 
fetter  imposed  upon  his  working  by  section 
37.  In  that  state  of  circumstances  he 
appears  to  me  to  be  a  person  who  is  suffer- 
ing damage,  not  to  the  mine  as  it  stands, 
but  to  the  further  working  of  the  mine, 
which  will  be  less  beneficial  than  it  other- 
wise would  have  been.  The  mine-owner 
is  therefore  damaged  in  respect  of  his  right 
of  further  workii^,  and  accordingly  power 
is  given  to  him  by  section  38  to  recover 
compensation  for  the  fetter  which  is  im- 
posed upon  him  by  section  37.     If  that  be 


so,  a  mine-owner,  the  moment  he  reason* 
ably  apprehends  that  a  prospective  injury 
will  be  suffered,  unless  he  is  paid,  has  a 
right  to  ask  for  compensation  from  the 
canal  company,  and  if  they  do  not  agree 
with  him  as  to  the  payment,  he  is  entitled 
to  ask  a  jury  to  determine  the  amoont. 
The  construction  of  the  Act  appears  to  be 
this — it  haa  placed  a  qualified  fetter  upon 
the  working  by  the  person  to  whom  the 
mines  are  reserved,  and  has  given  him  a 
right  to  recover  compensation  from  the 
canal  company  when  that  fetter  begins  to 
impede  his  beneficial  working.  I  find 
nothing  in  the  Act  itself  which  shews  it 
is  necessary  in  any  way  to  cut  down  the 
natural  meaning  of  the  words  of  the  re- 
striction in  section  37.  It  is  said  that, 
however  that  may  be  if  the  section  is 
taken  alone,  yet  it  is  one  of  a  class  of  Acts 
upon  which  decisions  have  been  arrived  at 
which  are  binding  on  the  Court.  We 
have,  therefore,  been  pressed  with  the  case 
of  Thb  Dvdley  Ccmal  Company  v.  (rrow- 
brook  (2).  In  my  opinion  the  two  statutes 
are  essentially  different;  the  statute  in 
that  case  gave  no  power  to  the  mine-owner 
to  compel  payment,  whereas  here  such  a 
power  is  given.  In  place  of  the  power  to 
compel  payment  was  substituted  the  power, 
if  the  company  did  not  pay,  of  going  on 
working ;  and  that  working  was,  according 
to  the  decision  of  the  Court,  set  free  from 
the  fetter.  That  may  or  may  not  have 
been  a  right  decision  upon  the  construc- 
tion of  that  statute;  but  it  is  a  decision 
upon  Si  totally  different  statute,  and  it  does 
not  appear  to  me  to  touch  the  present  case. 
I  am  relieved  from  whatever  difficulty  I 
might  have  expressed  with  regard  to  that 
decision  if  it  had  stood  alone,  by  the  case 
of  The  Cromford  Ccmal  Company  v.  CtUi» 
(10),  in  which  the  Lord  Chancellor  seenu 
to  have  decided — although  he  disclaims 
determining  the  ultimate  rights,  and  by 
that  I  understand  him  to  mean  all  the 
ultimate  rights,  of  the  parties — ^that  he 
was  bound  to  consider  the  point  whether 
there  was  an  equity  which  required  him 
to  restrain  the  defendants  from  prosecuting 
their  arbitration  under  what  is  equivalent 
to  section  38  of  the  present  Act.  His 
Lordship  says  that  ''The  conclusion  to 
which  the  Vice-Chancellor  came  was,  that 
there  was  an  equity,  because,  under  thq 


Digitized  by 


Google 


MICHAELMAS  1887  to  MICHAELMAS  1888, 


Vol.  57.] 

Lancathire  and  TorMnre  Mail,  Co,  v.  Knowles,  App. 
Canal  Act,  the  ooal  passed  to  the  company, 
and  that  the  defendants  had  no  right  to 
oompensation  for  any  coal  under  the  canal, 
and  that  the  owner  must  have  received 
oompensation  at  the  time  the  canal  was 
made."  Then  he  proceeds  to  consider 
whether  an  equity  existed,  and  comes  to 
the  conclusion  it  did  not,  because  if  it  did 
there  would  be  a  right  to  an  injunction. 
The  very  point,  therefore,  had  to  be  deter- 
mined which  has  been  mainly  contended  for 
by  the  defendants  here.  But  the  judgment 
of  the  Lord  Chancellor  puts  the  same  con- 
struction as  I  have  upon  the  power  given 
to  the  mine- owner  of  calling  for  compen- 
sation— namely,  "  If  the  coal-owner  sus- 
tains injury,  by  getting  less  coal  or  by 
working  in  a  less  beneficial  manner  for 
the  fiake  of  not  injuring  the  canal,  he 
will,  in  the  same  manner  as  if  he  had  been 
under  notice  to  leave  a  third  of  the  coal 
or  a  pillar,  have  a  right  to  compensation." 
By  that  sentence  I  understand  the  Lord 
Chancellor  to  say  that  the  coal-owner  is 
entitled  to  compensation  under  section  38 
for  any  limitation  put  by  section  37  upon 
his  power  of  beneficially  working  ;  in 
other  words,  he  says  that  the  limitation  is 
a  danger  to  the  further  working  of  the 
ooal.  For  these  reasons  I  have  come  to 
the  conclusion  that  The  DvdUy  Canal 
Company  v.  Grazehrook  (2)  does  not  apply 
to  this  case.  The  natural  construction  of 
the  section  is  against  the  defendants,  and 
the  decision  of  the  Court  below  was  right. 
I  am  authorised  by  Lord  Justice  Bowen 
to  express  his  concurrence  in  the  view 
which  we  have  taken. 
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LoBD  EsHEB,  M.R. — The  decision  upon 
the  construction  of  this  Act  does  not  affect 
the  construction  of  the  Eailways  Clauses 
Consolidation  Act. 

Appeal  dismissed. 

Solicitors— Clarke,  Woodcock  &  Ryland,  agents 
for  C.  Moorhouse,  Manchester,  for  plaintiffs ; 
Rofwcliffes,  Rawle  k,  Co.,  agents  for  Fnllagar 
k  Holton,  Bolton,  for  defendants. 
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[IN  THE  COURT  OF  APPBAL.J 
1888        1 
Jan.  17,'23.  /       ^'^^^^  ^-  0L0S80P.* 

ffusband  amd  Wife  —  Necessaries  — 
Adultery  by  Wife  with  Connivance  of  Hus- 
band, 

A  wife  who  has  been  turned  away  by 
her  husband  without  means  of  support  for 
adultery  at  which  he  has  connived,  has 
authority  to  pledge  his  credit  for  necessaries 
supplied  to  her. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  (reported  56  Law  J.  Bep. 
Q.B.  434). 

The  action  was  brought  in  a  County 
Court  to  recover  40^.  from  the  defendant 
for  the  maintenance  of  his  wife  for  forty 
weeks.  The  defence  to  the  action  was 
the  wife's  adultery ;  and  in  answer  thereto 
the  plaintiff  set  up  that  the  adultery  was 
committed  with  the  hushand's  connivance. 
It  api)eared  that  the  defendant  having 
charged  his  wife  with  adultery  turned  her 
out  of  doors  without  any  means  of  sup- 
port, and  she  went  to  her  mother,  the 
plaintiff,  who  supplied  her  with  the  neces^ 
saries  now  sued  for.  The  defendant  had 
filed  a  petition  for  divoitse  on  the  ground 
of  his  wife's  adultery;  the  wife  pleaded 
connivance,  and,  at  the  trial  in  the  Divorce 
Court,  the  jury  found  that  the  wife  had 
committed  adultery  with  the  connivance 
of  her  husband. 

The  Queen's  Bench  Division  (Mathew, 
J.,  and  Cave,  J.)  reversed  the  decision  of 
the  County  Court  Judge,  who  had  held 
that  the  wife's  adultery  was  a  good  defence 
to  the  action,  and  that  connivance  on  the 
part  of  the  husband  was  no  answer  to 
such  a  defence. 

The  defendant  appealed. 

Moorsom,  Q.C,  for  the  defendant. — It 
is  contended  on  behalf  of  the  plaintiff  that 
although  a  husband  would  not  be  liable 
for  necessaries  supplied  to  a  wife  who  has 
been  turned  away  for  adultery,  yet  the 
fact  of  his  having  connived  at  the  adultery 
and  then  turned  her  away  renders  him 
liable.  There  is  no  direct  authority  on 
the  point.    The  question  is,  whether  under 

\Ooram  Lord  Esher,  M.B.,  Fry,  L.J.,  and 
Lopes,  L.J. 
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such  circumstanoea  the  wife  has  the  im- 
plied authority  of  the  husband  to  pledge 
bis  credit.  Where  the  wife  is  cohabiting 
witb  the  husband  at  the  time  of  making 
the  contract  the  presumption  is,  until  the 
contrary  be  shewn,  that  she  has  authority 
to  contract  for  necessaries ;  but  where  she 
is  Uying  apart  from  her  husband  the  onus 
is  on  the  creditor  to  shew  she  is  living 
apart  under  such  circumstances  as  give 
her  an  implied  authority  to  pledge  his 
credit —Afanby  v.  Scott  (1).  If  the  wife 
commits  adultery  after  being  turned  away 
by  her  husband,  although  he  is  living  in 
adultery  with  another  woman,  he  is  not 
liable  for  necessaries;  nor  where  though 
living  apart  she  commits  adultery — Cooper 
Y.Lhyi  (2),  Norton-^.  Fazan  (3),  Govier  v. 
Hancock  (4),  Cox  v.  KUchin  (5),  and  The 
King  v.  Flintan  (6).  Even  if  a  husband 
behaved  as  cruelly  as  possible  to  his  wife, 
and  she  leaves  bis  house  and  commits 
adultery,  he  would  not  be  liable  for  neces- 
saries if  the  cruelty  was  not  the  cause  of 
her  leaving.  A  wife  who  had  committed 
adultery  with  the  connivance  of  her  hus- 
band would  not  be  entitled  to  a  restitution 
of  conjugal  rights — Drew  v.  Drew  (7)  and 
Turton  v.  Turton,  (8). 

H  Reedy  for  the  plaintiff! — The  question 
depends  on  whether  the  wife  was  the  agent 
of  the  husband  to  pledge  his  credit  for 
necessaries.  It  has  never  been  decided 
that  a  husband  ceases  to  be  liable  for  the 
maintenance  of  his  wife,  notwithstanding 
her  adultery,  except  under  the  poor  law 
statutes.  If  the  wife  leaves  her  husband, 
either  with  or  without  having  committed 
adultery,  he  is  not  liable  for  necessaries ; 
but  so  long  as  she  does  not  leave  him,  al- 
though he  sends  her  away,  he  is  liable. 
He  cannot  turn  an  adulterous  wife  out  of 
doors;  the  only  authorities  against  that 
proposition  are  Horni  v.  Toovey  (9)  and 
Hardie  v.  Ghant  (10).  But  adultery  com- 
mitted by  the  wife  and  not  followed  by  a 

(1)  2  Sm.  L.C.  (9th  ed.)  524. 

(2)  6  Com.  B.  Rep.  N.S.  519.  521. 

(3)  1  Bos.  &  P.  838. 

(4)  6  Term  Bep.  603. 

(5)  1  Bos.  k,  P.  338. 

(6)  1  B.  &  Ad.  227 ;  9  Law  J.  Rep.  M.C.  33. 

(7)  I  Notes  of  Cas.  Eccles.  and  Marit.  315. 

(8)  3  Hagg.  R.  348,  353. 

(9)  Selw.  N.  P.  268. 

(10)  8  Car.  &  P.  512. 


voluntary  departure  on  her  part  dc 
determine  the  husband's  liability  to 
tain  her — Manhy  v.  Scott  (1),  Etlm 
V.  Parrott  (11),  and  Bobison  v.  ( 
(12).  Oonaonation  is  no  answei 
action  for  necessaries  unless  the  h 
has  received  his  wife  back  into  his 
There  must  be  an  abandonment 
wife  of  her  right  to  be  maintained 
husband — Co,  Lit.  32n.  No  plea 
be  a  bar  to  a  suit  for  the  restiti 
conjugal  rights  which  would  not  1 
cient  to  entitle  the  party  to  a  div 
an  original  suit — Holmes  v.  Holm 
In  Seaver  v.  Seaver  (14)  both  pari 
committed  adultery,  and  the  que 
to  what  constitutes  connivance  w, 
raised.  CuUey  v.  Charman  (15)  ^ 
cited. 

Moorsom^  Q,C,f  in  reply. — In  *J 
Seaver  (14)  and  Hope  v.  Hope  i 
real  question  was  as  to  the  muti 
of  the  parties;  the  observations  a 
nivance  were  merely  obiter  and 
amount  to  a  decision. 

Cur.  ad\ 

The  following  judgments  were 
on  January  23  : — 

LoBD  EsHER,  M.R. — I  have  s 
that  the  language  I  cannot  resist 
this  case  will  be  construed  to  g< 
the  terms  in  which  a  Judge  us 
deavours  calmly  to  express  hims 
plaintiff  must  be  taken  to  be  in 
tion  of  a  stranger  who  has  suppli 
necessary  for  the  sustenance  of  i 
woman  living  apart  from  her  hus 
has  been  found  by  a  jury  in  tin 
Court  that  the  wife  committed 
with  the  connivance  of  her  hus 
that  he  was  an  assenting  acco 
that  adultery.  But,  notwithstai 
finding,  he  has  appealed  to  t 
against  the  decision  of  the  Gov 
A  man  who  marries  a  woman 
by  law  to  maintain  her  unles) 
offended     against    him    and    t] 

(11)  1  Salk.  118. 

(12)  6  Mod.  171. 

(13)  2  Lee.  116. 

(14)  2Sw.  &Tr.  665. 

(15)  50  Law  J.  Bep.  M.O.  Ill  ; 
7  Q.B.  D.  665. 

(16)  1  Sw.  &  Tr.  94 ;  27  Law  J.  R 
M.  43. 
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WUion  7.  Olossop,  App, 

bj  oommitting  adultery.  A  man  is  not 
legally  obliged  to  protect  his  wife ;  but,  in 
mj  opinion,  if  he  does  not  protect  her 
against  infamy  and  against  herself  he  fails 
in  the  first  duty  which  he  owes  to  her. 
The  defendant  here,  who  would  be  scouted 
by  anj  criminal,  has  been  a  willing  accom- 
plice to,  and  has  actually  connived  at,  his 
▼ife's  adultery.  The  argument  put  for- 
ward goes  to  this  extent,  that  if  a  man 
forces  his  wife  to  commit  adultery,  and 
lives  on  the  profits  of  her  prostitution,  he 
can  afterwards  throw  her  upon  the  streets 
iod  refuse  to  maintain  her.  Nothing 
except  a  superior  binding  authority,  be- 
fore which  I  should  have  to  bow  with 
shame,  could  have  induced  me  to  say  that 
the  law  of  England  asserted  such  an 
abomination.  I  care  not  whether  the 
question  of  the  restitution  of  conjugal 
rights  is  to  be  considered  in  such  a  case, 
nor  for  the  case  where  a  woman  commits 
adultery  while  living  with  her  husband, 
and  he  then  turns  her  out  of  doors ;  but 
even  turning  her  out  after  the  adultery 
has  been  committed  without  any  means  of 
living  would  be  a  harsh  measure.  There 
is  no  authority  in  support  of  the  proposi- 
tion that  the  law  of  England  is  such  as 
has  been  suggested.  The  appeal  therefore 
finis. 

Pry,  L,J. — If  a  husband  turns  his  wife 
away  without  any  means  of  support  for 
any  cause  which  is  not  justifiable  in  law, 
she  carries  with  her  the  right  to  pledge 
his  credit  for  necessaries.  Is  adultery 
committed  by  the  wife  with  the  conniv- 
ance of  her  husband  a  justifiable  cause  for 
taming  her  away  from  his  house  so  as  to 
relieve  him  from  any  liability  for  neces- 
saries supplied  to  her  %  There  is  no  direct 
authority  on  the  point.  But,  in  my  judg- 
ment, it  would  be  both  morally  and  socially 
abominable  to  say  that  it  is  a  sufficient 
justification.  There  is  no  pretence  either 
morally  or  in  law  for  saying  that  it  is 
justifiable.  That  being  my  view,  it  follows 
that  when  the  husband  here  turned  his 
wife  away  he  did  so  with  the  power  to 
pledge  \n&  credit  for  her  maintenance. 
The  plaintiff  is  therefore  entitled  to  re- 
cover in  this  action. 

Lopes,  L. J. — The  facts  here  are  not  in 


dispute.  The  wife  committed  adultery  with 
the  assent  of  her  husband ;  the  husband 
subsequently  turned  her  out  of  doors  j  she 
had  no  means  of  support ;  and  she  is  sup- 
plied with  necessaries  by  the  plaintiff,  who 
now  seeks  to  make  the  husband  liable  for 
the  money  so  expended.     During  cohabi- 
tation there  is  a  presumption  (though  a 
rebuttable  one),  arising  from  the  circum- 
stance of  cohabitation,  that  the  wife  is  in 
certain   circumstances  the  agent  of  the 
husband  and  entitled  to  pledge  his  credit. 
But  when  the  wife  is  living  apart  from 
her  husband  at  the  time  of  making  the 
contract  the  presumption  is  the  other  way, 
and  it  lies  on  the  creditor  to  shew  that  the 
wife  is  living  apart  under  such  circum- 
stances as  give  her  an  implied  authority 
to  bind  him.     If  she  is  turned  away  by 
her  husband  without  any  justifiable  cause, 
and  without  the  means  of  supplying  her- 
self with  necessaries,  the  husband  is  bound 
by  any  contract  she  makes  for  necessaries 
suitable  to  her  degree  and  estate — per  Mr. 
Justice  Bayley  in  Montague  v.  Benedict 
(17).    Again,  in  Eastland  v.  BurcheU  (18) 
Mr.  Justice  Lush  says,  "The  authority  of 
a  wife  to  pledge  the  credit  of  her  husband 
is  a  delegated,  not  an  inherent  authority. 
If  she  binds  him,  she  binds  him  only  as 
his  agent.     This  is  a  well-established  doc- 
trine.    If  she  leaves  him  without  cause 
and  without  consent,  she  carries  no  im- 
plied authority  with  her  to  maintain  her- 
self at  his  expense.     But  if  he  wrongfully 
compels  her  to  leave  his  home,  he  is  bound 
to  maintain  her  elsewhere."     Apply  the 
law  so  laid  down  to  the  present  case.     A 
husband  who  has  consented  to  the  adultery 
of  his  wife  turns  her  out  of  doors  without 
the  means  of  providing  herself  with  neces- 
saries ;  does  he  not  wrongfully  compel  her 
to  leave  his  home  9    What  right  has  he  to 
complain  of  that  to  which  he  has  been  a 
willing  party,  and  what  justification  can  it 
afford  for  his  turning  his  wife  out  of  doors 
without  the  means  of  supplying  herself 
with  necessaries  %    Harris  v.  Morris  (19), 
relied  on  in  the  Court  below,  seems  to 
proceed  on  the  ground  that  the  husband's 
liability  revives,  if  he  takes  the  adulteress 

(17)  2  Sm.  L.C.  607. 

(18)  47  Law  J.  Bep.  Q.B.  600 ;  Law  Bep. 
3  Q.B.  D.  482. 

(19)  4  Bsp.  41. 
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back  into  his  house,  when  he  turns  her  out 
again,  and  that  in  such  circumstances  he 
turns  her  out  with  credit  for  necessaries. 
This  case  does  not  seem  to  assist  in  the 
discussion  of  the  case  now  before  the 
Court.  Lord  Kenyon  seems  to  found  his 
judgment  on  the  fact  that  she  was  sponte 
retracta.  I  think  the  judgment  of  the 
Court  below  was  right,  and  that  the  appeal 
should  be  dismissed. 

Appeal  dismissed. 


Solicitors — Munton  &  Morris,  agents  for  Parker 
k  Brailsford,  Sheffield,  for  plaintiff ;  Hickin  & 
Fox,  agents  for  Olegg  &.  Sons,  Sheffield,  for 
defendant. 


1888. 
Jan.  16 


[IN  THE  COURT  OF  APPEAL.] 

THE  REAL  AND  PERSONAL  AD- 
VANCE COMPANY  (limited)  V. 
CLEARS.* 


{' 


BiU  of  Sale — Statutory  Form — Dema- 
tionfrom — Power  to  seize  for  Sums  paid 
hy  Chrantee  for  RerUs,  Bates,  Tuxes,  and 
Outgoings  —  Bills  of  Sale  Act  (1878) 
Am^ndrnent  Act,  1882  (45  <t  46  Vict.  c. 
43),  «.  7,  sub-s.  I,  s.  9,  and  schedules. 

A  hill  of  sale  of  household  fumilure 
given  hy  way  of  security  for  the  repay- 
ment hy  instalments  of  money  advanced 
and  interest  thereon,  and  containing  a 
covenant  hy  the  grantor  for  payment  of  the 
rent,  rates,  taxes,  and  otUgoings  of  the 
premises  whereon  the  chattels  should  he,  pro- 
vided that  upon  defauU  in  payment  of 
such  rent,  Ac,  cmd  interest  thereon  at  the 
rate  of  forty  per  cent,  per  annum,  the 
grantee  might  pay  the  same,  and  that  all 
sums  of  money  so  paid  should  he  charged 
on  the  chattels  assigned  and  should  he 
recoverable  im  the  same  mamner  as  the 
principal  m^meys  cmd  interest  hy  the  hill 
of  scUe  secured  : — Held  {affirming  the 
judgment  of  Lord  Coleridge,  C.J.,  cmd 
Smith,  J.),  that  the  hill  of  sale  was  not  in 
accordance  unth  the  form  in  the  schedule 
as  provided  hy  section  9   of  the  BiUs  of 

*  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 


Sale  Act  (1878)  AmendmerU  Act,  1882,  and 
was  void. 

Bianchi  v.  Offord  (55  Law  J.  Bep.  Q.B. 
486 ',  Law  Rep.  17  Q.B.  D.  484)  Jd- 
lotoed. 

Goldstrom  v.  Tallerman  (56  Law  J. 
Rep.  Q.B.  22;  Law  Rep.  18  Q.B.  D.  I) 
and  In  re  Barber ;  ex  parte  Stanford  (55 
Law  J.  Rep.  Q.B.  341;  Law  Rep.  17 
Q.B.  D.  259)  distinguished. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court. 

The  action  was  brought  in  the  West- 
minster County  Court  by  the  plaintiffs,  as 
the  holders  of  a  bill  of  sale  of  household 
furniture  given  by  way  of  security  for  the 
repayment  of  70Z.,  money  advanced,  and 
interest  thereon  at  the  rate  of  forty  per 
cent,  per  annum,  by  monthly  instalments 
of  Al,  each,  to  recover  possession  of  certain 
of  the  chattels  assigned  from  the  de- 
fendant, with  whom  they  had  been  pawned 
by  the  grantor  of  the  bill  of  sale. 

By  the  bill  of  sale,  which  was  dated  the 
27th  of  April,  1885,  and  was  identical  in 
form  with  the  bill  of  sale  in  question  in 
the  case  of  Bianchi  v.  Offord  (1),  the 
grantor  agreed  that  during  the  continu- 
ance of  the  security  he  would  pay  the 
rents,  rates,  taxes,  and  outgoings  of  the 
premises  upon  which  the  chattels  assigned 
might  be,  in  the  following  terms :  '*  And 
will  pay  the  rent,  rates,  taxes,  and  out- 
goings of  the  house  and  premises  whereon 
the  said  chattels  and  things  shall  be 
within  seven  days  after  the  same  respec- 
tively shall  become  payable,  and  will  im- 
mediately on  the  expiration  of  such  seven 
days  produce  to  the  mortgagees,  upon 
demand  being  made  in  writing,  the  respec- 
tive receipts  for  such  rent,  rates,  taxes, 
and  outgoings  respectively;  and  if  the 
mortgagor  shall  neglect  or  refuse  to  pay 
the  said  rent^  rates,  taxes,  and  outgoings 
of  the  house  and  premises  whereon  the 
said  chattels  and  things  shall  be,  within 
the  said  seven  days,  or,  on  the  expiration 
thereof,  to  produce  to  the  mortgagees  as 
aforesaid  the  respective  receipts  for  such 
rent,  rates,  taxes,  and  outgoings  respec- 
tively, then  and  in  every  sudi  caae  it  shall 

(1)  66  Law  J.  Rep.  Q.B.  486;   Law  Bep. 
17  Q.B.  D.  484. 
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be  lawful  for  the  mortgagees,  if  they  shall 
think  fit,  to  pay  any  rent,  rates,  taxes, 
and  oatgoings  of  the  said  house  and  pre- 
miseB  which  may  then  be  dne  and  owing, 
and  that  all  sums  of  money  so  paid  by  the 
mortgagees,  together  with  interest  thereon  « 
after  the  rate  aforesaid,  computed  from 
the  date  of  payment  up  to  the  actual  day 
of  repayment,  shall  be  charged  on  the 
chattels  and  things  hereby  assigned,  and 
shall  be  reooverable  in  the  same  manner 
as  the  principal  moneys  and  interest  here- 
by secored."  By  the  bill  of  sale  it  was 
farther  agreed  and  declared  that  the  chat- 
tels and  things  thereby  assigned  should  be 
liable  to  seizure  or  to  be  taken  possession 
of  by  the  mortgagees  for  any  of  the  causes 
qieofied  in  section  7  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882,  pro- 
vided that  the  chattels  and  things  should 
not  be  liable  to  seizure  or  to  be  taken  pos- 
seesion  of  by  the  mortgagees  for  any  cause 
other  than  those  specified  in  that  section. 

The  County  Couiii  Judge  was  of  opi- 
nion that  the  bill  of  sale  was  invalid,  and 
non-suited  the  plaintiif ;  and  this  decision 
was  affirmed  by  the  Divisional  Court 
(Lord  Coleridge,  C.J.,  and  Smith,  J.), 
who  held,  on  the  authority  of  Bianchi  v. 
OffM  (1),  that  the  provision  in  the  bill  of 
Bale  that  the  sums  paid  for  rent,  rates, 
taxes,  and  outgoings  should  be  recoverable 
in  the  same  manner  as  the  principal 
moneys  secured,  so  as  to  entitle  the  holder 
of  the  bill  of  sale  to  seize  the  assigned 
goods  for  defiault  in  payment  of  such  sums, 
avoided  the  bill  of  sale. 

Leave  was  given  to  the  plaintiffs  to 
a]qpeal,  and  they  appealed  accordingly. 

BoxaU,  for  the  plainti^. — Bianchi  v. 
Qffard  (1)  is  in  conflict  with  In  re  Barber  ; 
es  parte  Stanford  (2)  and  Goldstrom  v. 
ToUerman  (3),  and  was  wrongly  decided. 
In  /n  re  Barber  ;  ex  'parte  Stanford  (2)  it 
^vas  decided  in  the  Divisional  Court  that 
the  sums  secured  by  a  bill  of  sale  might 
he  increased  without  invalidating  the  bill 
of  sale,  and  this  was  not  overruled  by  the 
Court  of  Appeal.     That   caae,  therefore. 
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though  it  relates  only  to  sums  paid  for 
keeping  up  an  insurance,  is  an  authority 
in  the  plaintiffs'  favour.  So  also  is  Oold- 
strom  V.  TaUerman  (3).  No  remedy  is 
conferred  upon  the  holder  of  the  bill  of 
sale  in  that  case  which  Is  not  conferred 
upon  him  in  the  present  case.  The  pro- 
vision objected  to  was  necessary  for  main- 
tenance  of  the  security — Furber  v.  Gobb^ 
per  Fry,  L.  J.  (4). 

J.  F.  Clerk,  for  the  defendant— This 
bill  of  sale  has  a  different  legal  effect  from 
the  form  given  in  the  schedule  to  the 
Bills  of  Sale  Act,  1882,  and  is  bad.  The 
sums  in  question  are  not  "  sums  of  money 
secured  "  by  the  bill  of  sale  within  section 
7,  sub-section  1,  of  the  Act,  so  as  to  en- 
title the  holders  of  the  bill  of  sale  to  seize 
the  goods  assigned  on  default  in  payment 
thereof.  The  bill  of  sale,  therefore,  pur- 
ports to  confer  a  power  of  seizure  which 
cannot  be  justified,  and  is  void.  This  de- 
fect is  not  cured  by  the  provision  in  the 
bill  of  sale  that  the  goods  shall  not  be 
liable  to  seizure  for  any  other  cause  than 
those  specified  in  section  7  of  the  Act. 
*'To  suppose,  for  example,"  says  Bo  wen, 
L.J.,  in  In  re  Barber ;  ex  parte  Stanford 
(5),  **  that  a  bill  of  sale  can  be  brought 
back  into  harmony  with  the  statutory 
form  by  the  mere  addition  of  a  proviso 
that  all  covenants  or  conditions  at  variance 
with  the  statutory  form  are  to  be  disre- 
garded would  be  absurd." 

The  bill  of  sale  in  question  in  Goldstrom 
V.  TaUerman  (3)  contained  no  power  to 
seize  in  respect  of  the  added  sums.  That 
case,  therefore,  only  decides  that  sums  may 
be  added  to  the  principal  sum  secured, 
so  that  the  grantee  may  perhaps  be  en- 
titled to  refuse  to  allow  the  goods  to  be 
redeemed  except  on  payment  of  the  added 
sums,  without  avoiding  the  bill  of  sale, 
but  is  no  authority  that  a  power  to  seize 
for  those  sums  does  not  avoid  the  bill  of 
sale.  So,  too,  the  bill  of  sale  in  In  re 
Barber  \  ex  parte  Stanford  (2)  conferred 
no  power  to  seize  in  respect  of  the  added 
sums.  Bianohi  v.  Offord  (1)  is,  therefore, 
consistent  with  Ooldstrom  v.   TcUlerman 


(3)  55  Law  J.  Bep.  Q.B.  339,  341 ;  Law  Rep. 
17  Q.B.  D.  269. 

C3)  66  Uw  J  Bep.  Q.B.  22;  Law  Bep. 
WQ.B.D.1.  ^    ^  *  f 


(4)  56  Law  J.  Bep.  Q.B.  273,  at  pp.  277-78  ; 
Law  Bep.  18  Q.B.  D.  494,  at  p.  609. 

(6)  56  Law  J.  Bep.  Q.B.  at  p.  844;  Law  Bep. 
17  Q.B.  D.  at  p.  270. 
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(3)  and  In  re  Barber;  ex  parte  Stanford 
(2),  and  was  rightly  decided. 

[He  also  submitted  that  the  bill  of  sale 
was  void  because  no  time  being  specified 
for  the  payment  of  the  added  sums  they 
were  payable  on  demand,  and  he  cited 
Heiherington  v.  Oroome  (6).] 

Boacally  in  reply.  —  In  Goldstrom  v. 
Tallerman  (3)  and  in  In  re  Barber;  ex 
parte  Stanford  (2)  the  added  sums  were 
constituted  a  charge  upon  the  goods  as- 
signed, and  the  holders  of  the  bills  of  sale 
had  the  same  power  of  seizure  in  respect  of 
those  sums  as  in  respect  of  the  principal 
sum  secured.  A  provision  which  gives  a 
charge  upon  the  chattels  assigned  is  ''  an 
agreement  by  which  a  right  to  a  charge 
on  personal  chattels  is  conferred/'  and  is, 
therefore,  a  bill  of  sale  within  section  4  of 
the  Bills  of  Sale  Act,  1878,  and  conse- 
quently carries  with  it  the  power  to  seize 
given  by  section  7  of  the  Bills  of  Sale  Act, 
1882— /n  re  MorrUt  (7). 

Lord  Esheb,  M,R. — In  this  case  it  is 
admitted  that  the  bill  of  sale  is  the  same 
in  terms  as  the  bill  of  sale  which  was  in 
question  in  the  case  of  Bianchi  v.  Offord 
(1).  It  is  also  admitted  that  there  are 
words  in  this  bill  of  sale  in  addition  to 
the  words  in  the  bills  of  sale  which  were 
before  the  Court  in  the  cases  of  In  re 
Barber ;  ex  parte  Stanford  (2)  and  Gold- 
strom v.  TaUemMm  (3);  and  if  those 
added  words  are  material,  as  I  think  they 
are,  it  is  clear  that  In  re  Barber;  ex 
parte  Stanford  (2)  and  Ooldstrom  v. 
Tallerman  (3)  do  not  govern  this  case. 
The  only  question,  therefore,  is,  whether 
we  are  prepared  to  overrule  Bianchi  v. 
Offord  (1).  I  am  not  prepared  to  over- 
rule that  case.  There  Lord  Justice 
Bowen  says,  "  It  does  not  appear  to  me 
that  in  the  case  before  us  there  was  any. 
thing  to  shew  that  the  provision  that  the 
mortgagees  might  pay  sums  of  money 
for  rent,  rates,  taxes,  and  other  outgoings, 
and  that  if  the  same  were  not  repaid  the 
goods  might  be  immediately  seized,  was 
necessary  to  the  maintenance  of  the  se- 

(6)  53  Law  J.  Rep.  Q.B.    676 :   Law  Bep. 
13  Q.B.  D.  789. 

(7)  66  Law  J.  Bep.  Q.B.  189;    Law  Bep. 
18  Q.B.  D.  322. 


curity."  There  were,  therefore,  words  in 
the  bill  of  sale  which  were  not  in  the 
form,  and  which  could  not  be  brought 
into  the  bill  of  sale  under  the  direction 
in  the  form  as  to  the  insertion  of  terms 
which  the  parties  may  agree  to  for  the 
maintenance  of  the  security.  The  Lord 
Justice  says,  "  I  do  not  think  that  such 
further  sums  could  be  sums  secured  by 
the  bill  of  sale  within  the  meaning  of 
section  7,  sub-section  1."  I  am  not  pre- 
pared to  overrule  that  decision,  and  there- 
fore I  think  that  this  appeal  must  be 
dismissed. 

Fbt,  L.  J. — I  am  of  the  same  opinioiL 
The  decisions  upon  the  Act  are  not  alto- 
gether satisfactory.  They  are  founded 
upon  narrow  distinctions,  and  upon  pro- 
visions in  the  Act  which  are  not  easy  to 
oonstrue. 

In  the  present  case  the  bill  of  sale  con- 
tained a  covenant  by  the  mortgagor  to  pay 
the  rent,  rates,  taxes,  and  outgoings  of  the 
premises  whereon  the  goods  assigned  might 
be ;  and  in  case  of  default  it  was  agi^ 
that  such  rent,  rates,  taxes,  and  outgoings 
might  be  paid  by  the  mortgagees,  and  that 
all  sums  of  money  so  paid  by  the  mort- 
gagees, and  interest  thereon  at  the  rate  of 
forty  per  cent.,  should  be  charged  on  the 
goods  assigned  and  should  be  recoverable 
in  the  same  manner  as  the  principal  moneys 
by  the  bill  of  sale  secured.  Now,  in  what 
manner  may  principal  moneys  be  re- 
covered) They  may  be  recovered  by 
action  on  the  covenant  or  by  seizure  of  the 
chattels  assigned.  It  is  clear,  therefore, 
that  this  bill  of  sale  contains  a  provision 
that  all  sums  of  money  paid  by  the  mort- 
gagees for  rent,  rates,  taxes,  and  outgoings, 
and  interest  thereon  at  the  rate  of  forty 
per  cent.,  may  be  recovered  by  seizure  of 
the  chattels  assigned  by  the  bill  of  sale. 
But  section  7,  sub-section  1,  of  the  Act 
of  1882  enacts  that  the  chattels  assigned 
by  a  bill  of  sale  shall  be  liable  to  be  seized 
only  if  the  grantor  shall  make  default  in 
payment  of  the  sums  secured  by  the  bill 
of  sale,  or  in  the  performance  of  any  cove- 
nant or  agreement  contained  in  the  bill  of 
sale  and  necessary  for  maintaining  the 
security.  Lord  Justice  Bowen  has  held 
that  indefinite  sums  to  be  added  to  the 
principal  sum  secured  are  not  within  this 
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proTision,  and  that  a  stipulation  such  as 
this  does  not  appear  to  be  necessary  for 
maiotaining  the  security.  Therefore  there 
is  in  this  bill  of  sale  an  express  provision 
that  sums  which  are  not  within  the  pro- 
Tision  in  section  7,  sub-section  1,  of  the  Act 
may  be  recovered  by  seizure.  This  infinnity 
in  the  bill  of  sale  is  not  cured  by  the  subse- 
quent clause,  which  says  that  the  goods 
shall  only  be  liable  to  seizure  for  any 
cause  other  than  those  specified  in  section  7, 
lor  now  the  bill  of  sale  contains  two  con- 
tradictory clauses.  I  think,  therefore, 
that  the  decision  in  Bianchi  v.  Offbrd  (1) 
was  correct.  That  decision  is  not  in  con- 
flict  with  In  re  Barber ;  ex  parte  Stanford 

(2)  or  Goldstram  v.  TaSernum  (3),  for  in 
both  these  cases  the  added  sums  were 
only  made  a  charge  upon  the  goods  as- 
signed, and  could  only  be  recovered  by 
enforcing  the  charge  or  by  personal  action. 
No  power  to  seize  in  respect  of  the  added 
sums  was  given  by  the  bills  of  sale  in 
those  cases.  The  present  case,  therefore, 
is  not  governed  by  those  cases,  but  by 
Bianchi  jr.Qffbrd{l), 

LoPBS,  L.J. — I  think  this  bill  of  sale  is 
void  because  it  has  not  the  same  legal 
efect  as  the  form  of  bill  of  sale  in  the 
Bchedole  to  the  Act.  This  bill  of  sale 
contains  a  provision  which  is  not  in  the 
form,  and  which  cannot  be  inserted  in  the 
form.  I  think  that  In  re  Barber  ;  ex  parte . 
Stanford  (2)  and  Gddatrom  v.  TaUerman 

(3)  are  distinguishable,  and  that  this  case 
is  on  all  fours  with  Bianchi  v.  Offord  (1). 

Appeal  dismissed. 
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Solicitors  —  Nye,  Greenwood  &  Moreton,  for 
0aintiffs;  J.  &  0.  Attenborough,  for  defen- 
dant. 


1887.    "1 
Dec.  10.  J 

County  Court — Practice — Interpleader 
— Amount  not  exceeding  20L — Appeal — 
Cotmtij  Courts  Act,  1856  (19  <S:  20  Vict.  c. 
108),  8.  eS^County  Courts  Act,  1867  (30 
d&31  VicLc.  U2),s.  13. 

An  appeal  does  not  lie  from  a  County 
Court  in  interpleader  proceedings  where 
the  amount  in  dispute  does  not  exceed 
201.,  even  by  leave  of  the  Judge, 

Appeal  from  a  decision  of  the  Judge  of 
the  Clerkenwell  County  Court  in  the  trial 
of  an  interpleader  issue.  The  amount  of 
the  goods  claimed  did  not  exceed  20^. 

The  County  Court  Judge  gave  leave  to 
appeal  under  section  13  of  the  County 
Courts  Act,  1867  (1). 

Haldinstein,  for  the  respondent. — There 
is  no  appeal  even  by  leave  of  the  Judge. 
Section  13  of  the  County  Courts  Act, 
1867,  only  gives  leave  to  appeal  in  actions : 
proceedings  in  interpleader  are  not  actions, 
and  are  treated  as  distinct  from  actions  in 
section  68  (2)  of  the  County  Court  Act, 
1856.  "  Action  "  is  defined  in  Order  LII. 
of  the  County  Court  Rules,  1886,  as  *'  a 
proceeding  commenced  by  way  of  plaint " ; 
action,  therefore,  does  not  include  inter- 
pleader. 

Beaumont  Morice,  for  the  appellant. 

Wills,  J. — There  is  no  appeal  in  this 
case.  Section  13  of  the  Act  of  1867  gives 
an  appeal  with  leave  of  the  Judge  ''in 
actions  in  which  an  appeal  is  not  now  al- 
lowed ; "  this  does  not  include  proceedings 
in  interpleader.  At  the  time  that  that 
Act  was  passed  there  existed  a  clear  dis- 
tinction in  the  language  used  in  the 
County  Court  Acts  between  ordinary 
actions  and  interpleader  proceedings,  the 

(1)  30  &  31  Tict.  c.  142.  8.  13:  "With  the 
leave  of  the  Judge  an  appeal  shall  be  allowed 
in  actions  in  which  an  appeal  is  not  now  al- 
lowed, if  the  Judge  shall  think  it  reasonable  and 
proper  that  sach  appeal  should  be  allowed." 

(2)  19  &  20  Vict.  c.  108.  s.  68  :  "  An  appeal 
from  the  decision  of  a  County  Court  shall  be 
allowed  in  proceedings  in  interpleader  where 
the  money  claimed  on  the  value  of  the  goods  or 
chattels  claimed  or  of  the  proceeds  thereof  ex- 
ceeds twenty  pounds." 


L 


Digitized  by 


Google 


168 


QUEEN'S  BENOH  DIVISION. 


[N.  S. 


OoUii  V.  Zervu, 


latter  never  being  spoken  of  as  actions. 
There  is,  therefore,  no  reason  iib  suppose 
that  in  the  Act  of  1867  it  was  intended 
to  abolish  the  existing  distinction  and  to 
include  interpleader  proceedings  in  the 
term  actions.  Therefore,  inasmuch  as  the 
amount  in  dispute  in  this  case  does  not 
exceed  20L,  the  limit  fixed  by  section  68 
of  the  Act  of  1866,  no  appeal  lies  even 
with  leave  of  the  Judge. 

Appeal  dismissed. 


Solicitors — J.  E.  Cox  well,  for  appellant ;  W.  J. 
Child  &  Son,  for  respondent. 


[IN  THE  COURT   OF  APPEAL.] 

Bankruptct.  1  T 

1887         >        *"*  aylmee;   ex  parte 

J.         ,g  I      BISCHOFFSHIEM   (nO.   2).* 

Bankruptcy — Scheme  of  Arrangement — 
Approval — Judgment  by  Consent  a>gainst 
Debtor— Bankruptcy  Act,  1883  (46  dh  47 
Vict.  c.  52),  s,  28,  sub-s.  6. 

A  scheme  of  a/rrangemewt  by  which  the 
debtor  consented  to  judgment  being  entered 
against  him  by  the  trustee  for  the  debts 
provaMe  thereunder  as  though  he  had  been 
adjudged  bankrupt  a/nd  an  order  <ff  dis- 
charge had  been  granted  on  a  similar  con- 
dition, cannot  be  approved,  as  there  is  no 
jurisdiction  to  enforce  such  judgment. 

Appeal  of  the  debtor  from  the  order  of 
Eegistrar  Giffard  refusing  approval  of  a 
scheme  of  arrangement  and  adjudging  the 
debtor  bankrupt. 

At  a  meeting  of  creditors  held  on 
the  5th  of  August,  it  was  resolved  that 
the  debtor's  proposal  for  a  scheme  of 
arrangement  be  entertained.  The  scheme 
provided  among  other  things  that  the 
debtor  should,  previously  to  the  approval 
of  the  Echeme,  consent  to  judgment  being 
entered  against  him  by  the  trustee  as  soon 
as  the  scheme  was  approved  for  the  full 
amount  of  the  debts  payable  thereunder, 
such  judgment  to  have  the  same  effect  and 

*  Coram  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
Fiy,  L.J. 


to  be  enforceable  in  like  manner  and  to  the 
like  extent  as  though  the  debtor  had  been 
adjudged  bankrupt  underthese  prooeedings 
and  the  Court  had  granted  him  an  order 
of  discharge  conditional  on  his  consenting 
to  judgment. 

F.  C.  WiUis,  for  the  debtor. 

JS.  C.  WiUis,  Q.C.,  and  WoodfaU,  for  an 
opposing  creditor,  argued  that  the  scheme 
was  an  attempt  to  obtain  the  powera  of 
bankruptcy  in  a  scheme  of  liquidation,  and 
cited  In  re  Ayhner  ;  ex  parte  Bischojfsheifn 

(I)- 

[Fry,  L.J. — Does  not  the  clause  as  to 
the  debtor  consenting  to  judgment  amount 
to  an  attempt  to  give  a  Court  jurisdiction 
by  consent,  seeing  that,  by  section  28  of 
the  Act,  execution  cannot  issue  on  such  a 
judgment  without  leave  of  the  Court  9] 

F.  C.  Willis,  in  reply. 

LoBD  EsHER,  M.R. — There  is  one  point 
which  is  fatal  to  this  scheme.  It  proposes 
that  the  debtor  shall  consent  that  judgment 
shall  be  entered  against  him  which  shall 
have  the  same  effect  and  be  enforceable  in 
like  manner  and  to  the  like  extent  as  though 
the  debtor  had  been  adjudged  bankrupt. 
It  is  an  attempt  to  incorporate  into  a 
scheme  of  arrangement  what,  in  my  opinion, 
cannot  be  incorporated.  We  have  held  in 
the  case  of  Fx  parte  Whinney  ;  in  re  Grant 
^2),  that  section  27,  allowing  the  debtor  to 
be  summoned  for  examination,  cannot  be  so 
incorporated  ;  neither  can,  in  my  opinion, 
section  28,  sub-section  6,  be  incorporated. 
The  parties  cannot  by  consent  give  to  the 
Court  a  power  which  it  would  not  have 
without  it.  The  judgment  to  be  entered 
is  therefore  illusory  and  of  no  effect,  as  it 
cannot  be  enforced  even  at  common  law, 
because  of  the  fetter  that  the  scheme  puts 
upon  it.  The  appeal  must  therefore  be 
dismissed. 

BowEN,  L.J.,  and  Fry,  L.J.,  concurred. 
Appeal  dismissed. 


Solicitors — ^FreshfielcL8&  Williams,  for  creditors; 
H.  J.  Bamett,  for  debtor. 


(1)  66  Law  J.  Rep.  Q.B.  460. 

(2)  66  Law  J.  Bep.  Q.B.  369. 
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1887.      1        In  re  cook  ;  ex  parte 
Dec.  5,  21.  J  8H1LS0N. 

Landlord  and  TenaM — Bankruptcy  of 
Ltueeafter  granting  Sub-leaee — Disdaimer 
iy  Le$§ee*8  Trustee  of  Lessee's  Interest  in 
Premises-— Bankruptci/  Act,  1883  (46  <£r  47 
Yid.  e.  52),  s.  95,  sulhss^  I,  2,  and  6. 

Where  a  lessee  sub-lets  and  afterwards 
heeomes  bankrupt,  and  his  trustee,  under 
ieetion  55  of  the  Bankruptcy  Act,  1883, 
and  under  an  order  of  the  Court  of  Bcmk- 
rupteg,  disclaims  the  lessee's  interest  in  the 
premiseSf  the  lessor  may,  upon  the  svlh 
leuee's  refusal  to  accept  it,  himself  obtain 
a  vesting  order. 

A  lessee  Jor  a  term  of  years  demised  the 
premises  by  way  of  mortgage  for  the 
vMe  term  less  ihree  days,  artd  the  mort- 
gagee entered  into  possession.  The  lessee 
vm  subseguerUly  adjudicated  bankrupt, 
and  his  trustee  under  an  order  of  the  Court 
disclaimed  the  lessee's  interest  in  the  pre- 
mses.  The  lessor,  who  was  present  when 
tiis  order  for  leave  to  disclaim  was  made, 
appUed  to  the  Court  for  an  order,  under 
tuihseetion  Q  of  the  65th  section  of  the  Act 
0^1883,  vesting  the  property  in  the  mort- 
gagee,  or,  in  the  event  of  his  refusal  to 
accept  it,  eocduding  him  from  his  security  : 
—Held,  that  when  all  parties  are  before 
the  Court,  upon  an  application  for  leave  to 
disdaim,  the  vesting  order  may  at  once  be 
offered  to  the  sub-lessee,  and,  on  his  refusal, 
^*^y  he  granted  to  the  surety  or  original 
Utiee ;  or,  if  there  is  no  person  liable  alone 
or  jointly  with  the  bankrupt,  an  order  for  a 
vesting  order  and  for  delivery  of  possession, 
or  for  a  vesting  order  only,  may  be  made 
in  favour  of  the  lessor. 

Thia  was  a  motion  by  way  of  appeal 
from  an  order  of  the  County  Court  Judge 
of  Cornwall  made  on  the  11th  of  Auffust, 
1887.  ^ 

By  three  indentures  of  lease,  dated  re- 
"pectively  the  20th  of  August,  1883,  the 
£&rl  of  Mount-Edgcumbe  leased  certain 
properties  (numbered  respectively  3, 4,  and 
5  in  the  schedule  to  the  order  hereinafter 
wt  out)  to  one  David  Cock,  for  terms  of 
ninety-nine  years,  determinable  in  each 
CMe  on  three  lives,  at  certain  rents.  By 
an  indenture  dated  the  21st  of  March, 
1885,  the  said  David  Cock  demised  thef 
Vol,  67.-Q.B. 


several  premises  to  C.  E.  Nankivell  for  the 
residue  of  the  said  terms  of  years,  except 
the  last  three  days  thereof  respectively,  by 
way  of  mortgage  for  securing  the  principal 
and  interest  moneys  therein  mentioned. 

The  mortgagee,  C.  E.  Nankivell,  sub- 
sequently took  possession  of  the  property 
No.  5  under  his  mortgage,  and  Uie  mort- 
gagor David  Cock  shortly  afterwards  be- 
came bankrupt. 

C.  E.  Nankivell  died  on  the  26th  of 
April,  1886,  having  by  his  will  dated  the 
1st  of  October,  1885,  appointed  D.  H. 
Shilson  his  executor.  D.  H.  Shilson  gave 
notice  to  the  solidton  of  the  Earl  of  Mount- 
Edgcumbe  that  he  had  abandoned  the 
security  over  the  properties  No.  3  and 
No.  4,  and  thereupon  they,  on  behalf  of  the 
landlord,  took  possession  of  these  pro- 
perties and  received  the  rents  from  the 
tenants. 

On  the  9th  of  June,  1887,  application 
was  made  to  the  Judge  by  the  trustee  in 
Cock's  bankruptcy  for  leave,  under  the  55th 
section  of  the  Bankruptcy  Act,  1883  (1), 

(I)  Section  66 :  **  1.  Where  any  part  of  the 
property  of  the  bankrupt  consists  of  land  of 
any  tenDre  bnidened  with  oneroas  covenants, 
....  the  trustee  ....  may,  by  writing  signed 
by  him,  at  any  time  within  three  months  after 
the  first  appointment  of  a  trdstee,  disclaim  the 
property.  ..." 

"  2.  The  disclaimer  shall  operate  to  determine, 
as  from  the  date  of  disclaimer,  the  rights,  in- 
terests, and  liabilities  of  the  bankmpt  and  his 
property  in  or  in  respect  of  the  property  dis- 
claimed, and  shall  also  discharge  the  trustee 
from  all  personal  liability  in  respect  of  the 
property  ^sclaimed  as  from  the  date  when  the 
property  vested  in  him,  bat  shall  not,  except  so 
far  as  is  necessary  for  the  purpose  of  releasing 
the  bankrupt  and  his  property  and  the  trustee 
from  liability,  affect  the  rights  or  liabilities  of 
any  other  person." 

"6.  The  Court  may,  on  application  by  any 
person  either  claiming  any  interest  in  any  dis- 
claimed property,  or  under  any  liability  not 
discharged  by  this  Act  in  respect  of  any  dis- 
claimed property,  and  on  hearing  such  persons 
as  it  thinks  fit,  make  an  order  for  the  vesting 
of  the  property  in  or  delivery  thereof  to  any 
person  entitled  thereto,  or  to  whom  it  may 
seem  just  that  the  same  should  be  delivered  by 
way  of  compensation  for  such  liability  as  afore- 
said, or  a  trustee  for  him,  and  on  such  terms 
as  the  Court  thinks  just ;  and  on  any  such  vest- 
ing order  being  made,  the  property  comprised 
therein  shall  vest  accordingly  in  the  person 
therein  named  in  that  beha&  without  any  con- 
veyance or  assignment  for  the  purpose.  Pro- 
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to  disclaim  ''  the  bankrupt's  interest  in  the 
leases."  The  landlord's  solicitors,  who  at- 
tended upon  this  application  being  made, 
also  applied  for  an  order  under  sub-section  6 
of  the  same  55th  section  (1)  vesting  the 
disclaimed  property  in  D.  H.  ShUson,  the 
executor  of  0.  E.  Nankivell  the  mortgagee, 
or,  in  the  event  of  his  refusal  to  accept 
a  vesting  order,  excluding  him  from  his 
secoritj. 

The  following  is  a  copy  of  the  order 
made  on  the  11th  of  August,  1887,  by 
the  learned  County  Court  Judge  upon 
this  application :  ''  Whereas  part  of  the 
property  of  the  bankrupt  vesting  in  the 
trustee  consists  of  the  l^nkrupt's  interest 
in  the  several  leases  specified  in  the 
schedule  hereto  granted  respectively  by 
the  Right  Honourable  the  Earl  of  Mount- 
Edgcumbe,  and  which  leases  are  subject  to 
the  incumbrances  appearing  in  the  same 
schedule :  Now,  upon  motion  made  unto 


the  Court  this  day  on  behalf  of  the  trastee 
for  leave  to  disclaim  {inter  alia)  the  said 
property,  ...  It  is  ordered  that  leave  to 
disclaim  the  said  property  be  and  hereby 
is  given  to  the  trustee.  And  upon  applica- 
tion on  behalf  of  the  Right  Honourable 
the  Earl  of  Mount-Edgcumbe,  a  person 
claiming  an  interest  in  the  disclaimed 
property,  it  is  further  ordered  that  unless 
the  said  Daniel  Henry  Shilson  aa  exe- 
cutor as  aforesaid  shall  within  seven  days 
succeeding  the  service  upon  him  or  his 
solicitors  of  this  order  declare  his  option 
to  accept  an  order  vesting  in  him  the  said 
property  subject  to  the  same  liabilities  and 
obligations  as  the  bankrupt  was  subject  to 
under  the  said  leases  at  the  date  when  the 
bankruptcy  petition  in  this  matter  was 
filed,  the  said  Daniel  Henry  Shilson,  as 
executor  as  aforesaid,  shall  be  excluded 
from  all  interest  in  and  security  upon  the 
said  property.  .  .  ." 


The  schedule  hereinbefore  referred  to — 


No. 
3 

4 
6 


Date 


1883.  August  20 

Same  date   .    . 
Same  date   .    . 


Short  porticulan  of 
property 


Dwelling  -  bouse 
andlandatPark- 
woon  Roche. 

Ditto,  ditto.    .    . 
Ditto,  ditto .    .    . 


lires 


K5k,^ 
uria  I 


Catherine    Cock, 
Ellen      Maria 
Cock,  Jane 
Cock. 

Laura  Mary  Cock, ") 
H.  Cock,  Lily  K 
Alice  Cock.      J 

Samuel  E.  Cock,S 
FrederickCock,  \ 
Jane  N.  Cock.  J 


Conyentioiiai?- 
rent 


8    0    0 


10    0    0 


10    0    0 


Dealings  with  lei 


Mortgaged  for  whole 
term  less  three 
days  by  deed  of 
21st  March,  1884 
or  1885,  to  Charles 
EdwardNanki?eU. 


vided  always,  that  where  the  property  dis- 
claimed is  of  a  leasehold  nature,  the  Court 
shall  not  make  a  vesting  order  in  favour  of  any 
person  claiming  under  the  bankrupt,  whether  as 
under-lessee  or  as  mortgagee  by  demise,  except 
upon  the  terms  of  making  such  person  subject 
to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lease  in 
respect  of  the  property  at  the  date  when  the 
bankruptcy  petition  was  filed,  and  any  mort- 
gagee or  under-lessee  declining  to  accept  a 
vesting  order  upon  such  terms  shall  be  excluded 
from  all  interest  in  and  security  upon  the  pro- 
perty, and  if  there  shall  be  no  person  claiming 
under  the  bankrupt  who  is  willing  to  accept  an 
order  upon  such  terms,  the  Court  shall  have 
power  to  vest  the  bankrupt's  estate  and  interest 
in  the  property  in  any  person  liable  either  per- 
sonally or  in  a  representative  character,  and 
either  alone  or  jointly  with  the  bankrupt  to 
perform  the  lessee's  covenants  in  such  lease, 
free  and  discharged  from  all  estates,  incum- 
brances, and  interests  created  therein  by  the 
bankrupt." 


Upon  this  order  being  made,  D,  N. 
Shilson  served  notice  of  motion,  directed 
to  the  landlord  and  the  Registrar  of  the 
County  Court,  for  the  purpose  of  having  it 
set  aside,  rescinded,  or  varied. 

Herbert  Heed,  for  the  appellant. — The 
learned  County  Court  Judge  had  no  power 
to  make  this  order  excluding  the  mort- 
gagee, upon  the  landlord's  application,  or 
at  all;  and  it  is  submitted  that  In  re 
Parker  and  Parker ;  ex  parte  Turquand 
(2)  tends  to  shew  that  the  landlord  has 
not  such  an  interest  in  "  disclaimed  pro- 
perty "  as  to  be  entitled  to  a  vesting  order 
under  the  sub-section.  Here  the  appellant's 
object  is  to  obtain  a  vesting  order  in  respect 
of  lease  No.  5  alone,  and  not  in  respect  of  the 
others ;  but  the  order  as  it  stands  obliges 
(2)  Law  Rep.  14  Q.B.  D.  406. 
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him  to  aooept  a  vesting  order  of  the  three 
kuBS  Nos.  3,  4,  and  5,  and  in  default  ex- 
dodes  him  fiom  all  interest  in  any  of  them, 
thus  forcing  him  to  take  the  properties 
Nob.  3  and  4,  which  he  has  long  ago  given 
np  to  the  landlord,  as  a  penalty  for  retain- 
ing No.  5,  the  only  part  of  his  security 
▼hieh  is  of  any  value  to  him.  The  hard- 
ship of  the  case  is  that  when  the  mortgage 
was  executed  none  of  the  leases  had  any 
practical  value,  the  buildings  which  the 
kaee  (Cock)  was  under  covenant  to  erect 
oot  having  been  built;  and  the  lessee 
becoming  bankrupt  when  they  were  but 
JQst  commenced,  the  mortgagee  and  his 
ezecator  were  compelled  to  complete  them, 
and  it  is  in  fact  the  outlay  of  their  money 
which  has  alone  given  the  property  No.  5 
its  present  value.  In  consequence  of  the 
decisioii  in  In  re  Parker  and  Parker; 
ex  parte  Turqtumd  (2),  mortgagees  are,  all 
OYer  the  country,  being  excluded  from  their 
fiecniity  in  a  way  never  contemplated  by 
the  55th  section  of  the  Act  of  1883.  All 
that  sub- section  6  and  its  proviso  is  in- 
tended to  do  is  to  benefit  some  person.  An 
Act  of  Parliament  never,  by  implication, 
alters  the  rules  of  conveyancing,  nor  de- 
feats right  to  property.  A  mortgagee  by 
demise,  if  he  does  not  pay  rent,  can  be 
turned  out ;  there  is  no  privity  between  him 
and  the  landlord.  Sub-section  2  of  the 
55th  section  does  not  give  the  same  force  to 
Bairenders  as  was  given  by  the  Bankruptcy 
Act  of  1869  ;  it  merely  frees  the  bankrupt 
and  his  trustee.  SmoMey  v.  Hardinge  (3) 
is  a  decision  upon  the  23rd  section  of  the 
Act  of  1869,  that  when  a  lessee  sub-lets 
and  afteiwards  becomes  bankrupt,  and  his 
trustee  disclaims  his  interest  in  the  pre- 
nuses,  the  landlord  is  not  entitled  to  eject 
the  sub-tenant — £x  parte  Walton;  in  re 

Wool/\  for  the  respondent. — This  order 
follows  the  usual  form.  The  question  is 
Bunply  this,  whether  the  law  is  the  same 
now  as  it  was  when  SmaUey  v.  Eardinge 
(3)  and  Ex  parte  Walton ',  in  re  Levy  U) 
were  decided.  It  is  submitted  that  the 
law  has  been  altered  by  the  Bankruptcy 

(3)  50  Law  J.  Bep.  Q.B.  867 ;  Law  Bep. 
706.  D.  624. 

,  (4)  60  Law  J.  Rep.  Chano.  657 ;  Law  Bep. 
n  Ch.  D.  746. 


Act,  1883 ;  otherwise  SmdUey  v.  Eardinge 
(3)  would  clearly  govern  the  case. 

He  then  proceeded  to  dte  and  deal  with 
the  dedsions  in  In  re  Parker  and  Parker  ; 
ex  parte  Turqtumd  (2)  and  in  In  re  Einks ; 
ex  parte  Verdi  (5)  at  length. 

Eerhert  Reedy  in  reply. 

Cur,  adv.  tfuU. 

Cave,  J.  (on^Dec.  21),  read  the  follow- 
ing written  judgment,  being  that  of  him- 
self and  of  Smith,  J. : — 

This  is  an  appeal  from  an  order  of  the 
County  Court  Judge  of  Cornwall,  giving 
the  trustee  leave  to  disclaim  the  bank- 
rupt's interest  in  certain  leases,  and,  on 
the .  application  of  the  landlord,  ordering 
that  unless  the  appellant,  as  executor  of 
Charles  Henry  Nankivell,  a  mortgagee  by 
sub-demise  of  the  bankrupt's  interest, 
should  within  seven  days  elect  to  accept 
an  order  vesting  in  him  the  disclaimed 
property,  subject  to  the  same  liabUities 
and  obligations  as  the  bankrupt  was  sub- 
ject to  under  the  leases,  he  should  be 
excluded  from  all  interest  in  and  security 
upon  the  property. 

The  first  point  taken  for  the  appellant 
was  that  as  the  leases  from  the  landlord  to 
the  bankrupt  were  separate  and  inde- 
pendent, he  ought  to  be  permitted  to 
make  his  election  to  take  or  refuse  a 
vesting  order  as  to  all  or  any,  as  he  may 
see  fit  This  point,  which  does  not  appear 
to  have  been  brought  before  the  Judge  of 
the  County  Court,  was  at  once  admitted 
by  Mr.  Woolf,  who  appeared  for  the 
respondents,  and  if  necessary  the  order 
may  be  amended  accordingly. 

It  was  next  contended  that  the  Court 
had  no  power  to  make  such  an  order 
except  on  the  application  of  the  sub-lessee, 
or,  at  all  events,  not  on  the  application  of 
the  landlord.  On  this  point  we  took  time 
to  put  our  judgment  into  writing,  not  on 
account  of  any  doubt  we  felt,  but  because, 
on  a  subject  which  is  so  likely  to  recur, 
we  thought  it  advisable  to  lay  down  a 
distinct  principle  in  writing  for  the 
guidance  of  the  Court  in  future. 

By  section  23  of  the  Act  of  1869  the 
trustee  was  entitled  to  disclaim,  among 
other  onerous  property,  any  lease  bur- 

(6)  3  Morrell,  218. 
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dened  with  onerous  covenants;  and  it 
was  provided  that  on  the  execution  of 
such  dLBclaimer  the  property  disclaiined 
should,  if  the  same  was  a  lease,  be  deamed 
to  have  been  surrendered  on  the  date  o^ 
the  order  of  adjudication.  It  was  further 
enacted  that  any  person  interested  in  any 
disclaimed  property  might  apply  to  the 
Court,  and  the  Court  might  upon  such 
application  order  possession  of  the  dis- 
claimed property  to  be  delivered  up  to 
him.  This  section  soon  gave  rise  to  ques- 
tions of  some  difficulty.  In  SmaUey  v. 
Hardinge  (3)  it  was  held  by  the  Court  of 
Appeal  that  where  a  lessee  sub-lets,  and 
afberwards  becomes  bankrupt,  and  his 
trustee  disclaims,  th&  lessor  is  not  entitled 
to  eject  the  sub-tenant.  In  the  judgment 
in  that  case  some  expressions  are  to  be 
found  treating  the  disclaimer  as  having 
the  same  effect  as  an  actual  surrender. 
When,  however,  that  question  subse- 
quently came  before  the  Court  of  Appeal 
in  Ex  parte  WaUon ;  in  re  Levy  (4)  the 
Court  held  that  the  words  of  the  section 
must  be  read  with  some  qualification,  and 
that  the  disclaimer  operated  as  a  sur- 
render so  far  only  as  it  was  necessary  to 
relieve  the  bankrupt  and  his  estate  and 
the  trustee  £rom  liability,  and  did  not 
otherwise  affect  the  rights  or  liabilities  of 
third  parties  in  relation  to  the  property 
disclaimed.  The  construction  of  this  sta- 
tute came  before  the  House  of  Lords  in 
HUl  V.  The  East  and  West  India  Dock 
Company  (6),  and  the  opinion  of  their 
Lordships,  and  especially  that  of  Lord  Bram- 
well,  in  that  case,  may  be  referred  to  as 
shewing  the  difficulty  felt  in  putting  a 
construction  on  the  Icmguage  of  section  23 
ofthe  Actof  1869. 

That  section  has,  however,  been  re- 
pealed, and  the  statute  of  1883  has,  as 
Lord  Cairns  said,  substituted  an  enact- 
ment of  a  very  different  and  much  more 
explicit  kind  upon  this  part  of  the  bank- 
ruptcy law.  Sub-section  1  of  section  55 
enacts  in  general  terms  that  the  trustee 
may  disclaim  onerous  property  of  various 
kinds,  including  land  of  any  tenure  bur- 
dened with  onerous  covenants.  Sub-sec- 
tion 2  provides  that  the  disclaimer  shall 

(6)  58  Law  J.  Bep.  Chanc.  842,^  Law  Rep. 
9  App.  Gas.  448. 


operate  to  determine,  as  from  the  date  of 
disclaimer,  the  rights,  interests,  and  lia- 
bilities of  the  bankrupt  and  his  property 
in  or  in  respect  of  the  property  dis- 
claimed, and  shall  also  discharge  the  trus- 
tee from  all  personal  liability  in  respect 
of  property  disclaimed  as  from  the  date 
when  the  property  vested  in  him;  but 
shall  not,  except  so  £str  aa  id  necessary  for 
the  purpose  of  releasing  the  bankrupt  and 
his  property  and  the  trustee  from  lia- 
bility, affect  the  rights  or  liabilities  of  any 
other  person.  Now,  there  is  no  doabt 
that  if  the  section  had  stopped  there  it 
would  have  been  in  substance  a  re-enact- 
ment of  the  corresponding  part  of  the 
statute  of  1869,  as  explained  by  the  cases 
already  cited. 

By  sub-section  6  the  Court  may,  on 
application  by  any  person  either  claiming 
any  interest  in  any  disclaimed  property, 
or  under  any  liability  not  discharged  by 
the  Act  in  respect  of  any  disclaimed  pro- 
perty, make  an  order  for  the  vesting  of 
the  property  in,  or  delivery  thereof  to,  any 
person  entitled  thereto,  or  to  whom  it 
may  seem  just  that  the  same  should  be 
delivered  by  way  of  compensation  for 
such  liability  as  aforesaid,  on  such  terms 
as  the  Court  thinks  just.  This  sub-section 
appears  intended  to  apply  to  all  property 
that  may  be  disclaimed  of  whatever  kind. 
In  In  re  Parker  <md  Parker ;  ex  parte 
Turquand  (2)  I  expressed  a  doubt  whether 
the  words  ''  person  claiming  an  interest  in 
any  disclaimed  property  "  include  a  land- 
lord. They  do,  of  course,  include  persons 
claiming  under  the  bankrupt;  but  on 
further  consideration  we  think  that  they 
include  the  lessor  also.  For  instance,  if  a 
lessee  in  possession,  who  had  neither  given 
nor  contracted  to  give  any  interest  to  any 
one  else,  were  to  become  bankrupt,  and 
his  trustee  were  to  disclaim,  we  think  the 
Court  would  have  authority  under  this 
section  to  give  possession  to  the  landlord 
on  his  application.  This  view,  however, 
would  not  dispose  of  the  present  case,  for 
there  being  a  sub-lessee  the  landlord 
would  not  under  this  section,  so  far  as 
we  have  yet  gone,  shew  that  he  was  en- 
.  titled  to  the  disclaimed  property.  We  do 
not,  as  at  present  advised,  think  that  the 
landlord  could  apply  under  this  part  of  the 
section  for  an  order  that  the  properly 
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should  be  vested  in,  or  delivered  to,  a 
person  other  than  himself,  except  in  cases 
where  each  other  person  is  only  a  trustee 
for  the  landlord. 

The  sub-section,  however,  provides  that 
where  the  property  disclaimed  is  of  a 
leasehold  nature  the  Court  shall  not  make 
a  vesting  order  in  favour  of  any  person 
daiming  under  the  bankrupt,  whe^er  as 
tinder-lessee  or  as  mortgagee  by  demise, 
except  upon  the  terms  of  making  such 
person  subject  to  the  same  liabilities  and 
obligations  as  the  bankrupt  was  subject  to 
onder  the  lease  when  the  petition  was 
filed,  and  any  mortgagee  or  under-lessee 
declining  to  accept  a  vesting  order  upon 
BQch  terms  shall  be  excluded  from  all 
interest  in  and  security  upon  the  pro- 
perty; and  if  there  shall  be  no  person  , 
claiming  under  the  bankrupt  who  is  will- 
ing to  aooept  an  order  on  such  terms,  the 
Court  shall  have  power  to  vest  the  bank- 
rupt's estate  in  the  property  in  any  person 
liable  alone,  or  jointly  with  the  bankrupt, 
to  perform  the  lessee's  covenants  in  such 
lease,  freed  and  discharged  from  all  es- 
tates, incambtances,  and  interests  created 
by  the  bankrupt.  Now,  we  are  clearly  of 
opinion  that  this  provision  is  of  general 
application  in  all  cases  in  which  an  appli- 
cation to  disclaim  is  made,  and  not  only 
VOL  cases  where  the  sub-lessee  or  mortgagee 
by  demise  applies  for  a  vesting  order. 
13u8  is  clearly  the  opinion  of  Lord  Bram- 
well,  who,  in  HiU  v.  The  East  and  West 
India  Dock  Company  (6),  speaking  of 
this  proviso  to  sub-section  6,  says  (in  a 
note  to  his  judgment  at  p.  463),  ''  It  is 
noticeable  that  it  gives  a  great  benefit  to 
landlords,  doubtless  from  a  sense  of  their 
tue  to  the  public.  Why  should  a  sub- 
lessee or  mortgagee  bear  the  loss  occa- 
sioned by  a  lessee's  bankruptcy!  Why 
not  the  landlord!"  To  this  it  may  be 
leplied  that  the  benefit  is  given  equally  to 
the  lessee  where  the  bankrupt  is  an  as- 
agneey  and  to  the  surety,  where  there  is 
one,  for  a  bankrupt  lessee,  and  that  a 
oiortgagee  is  not  bound  to  accept  a  se- 
curity c5r  this  character. 

Let  us  see  how  the  case  will  work  in 
practice.  A.  grants  a  lease  for  ninety-nine 
yeen,  at  lOOL  a'year,  to  B.,  who  assigns  to 
C,,  who  in  consideration  of  an  advance  of 
2,000L  demises  to  D.  for  the  residue  of  the 


term,  except  three  days,  at  a  peppercorn.  C. 
becomes  bankrupt,  and  his  trustee,  wish- 
ing to  disclaim,  brings  A.,  B.,  and  D. 
oefore  the  Court.  A.  cannot  apply  for  a 
vesting  order,  because  he  is  not  entitled 
to  the  property,  nor  can  B.,  so  long  as  D. 
is  willing  to  take  a  vesting  order.  B. 
therefore  applies  that  D.  may  be  put  to 
his  election ;  and  if  he  declines  to  take  a 
vesting  order,  that  he  may  be  excluded, 
and  a  vesting  order  made  in  favour  of  him, 
B.  The  same  thing  occurs  where  C.  is 
the  lessee  and  B.  is  only  a  surety  for  him. 
Where  there  is  no  person  liable,  either 
jointly  with  the  bajikrupt  or  alone,  to 
perform  the  lessee's  covenants,  we  are  of 
opinion  that,  notwithstanding  the  doubt 
expressed  in  In  re  Parker  and  Farker; 
ex  parte  Turquand  (2),  the  landlord  may 
apply  that  the  sub-lessee  may  be  put  to 
his  election.  If  he  elects  to  take  a  vesting 
order  he  gets  one.  If  he  declines,  the 
landlord  may  ask  for  an  order  excluding 
the  sub-lessee  from  all  interest  in  and 
security  upon  the  property,  and  vesting 
the  property  in  him,  the  landlord,  dis- 
charged from  the  sub-lease,  because  by 
virtue  of  the  disclaimer  and  of  the  exclu- 
sion of  the  sub-lessee  he  has  become  the 
party  entitled. 

This  course  appears  to  us  to  have  been 
clearly  warranted  by  the  language  of  the 
Act,  and  to  carry  out  its  provisions. 
Until  the  sub-lessee  has  declined  to  take 
a  vesting  order,  the  Court  has  no  power 
to  make  a  vesting  order  either  in  favour 
of  the  original  lessee  or  of  the  surety  for 
the  bankrupt,  if  there  is  one ;  and  conse- 
quently if  the  power  could  only  be  exer- 
cised upon  an  application  by  a  sub-lessee 
it  would  remain  a  dead  letter,  for  the 
sub-lessee  never  would  have  any  interest  in 
making  such  an  application,  and  the  per- 
son liable  jointly  with  the  bankrupt,  or 
alone,  would  not  get  a  vesting  order  until 
the  sub-lessee  had  declined. 

Where  all  the  parties  are  before  the 
Court  upon  an  application  for  leave  to 
disclaim,  the  vesting  order  may  at  once  be 
offered  to  the  sub-lessee,  and  on  his  refusal 
may  be  granted  to  the  surety  or  originlil 
lessee ;  or,  if  there  is  no  person  liable  alone 
or  jointly  with  the  bankrupt,  an  order  for 
a  vesting  order  and  for  delivery  of  posses- 
sion,  or  for  a  vesting  order  only,  as  the 
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circamfitances  may  require,  may  be  made 
in  favour  of  the  lessor.  Where  no  leave 
to  disclaim  is  required,  and  consequently 
parties  interested  in  the  property  dis- 
claimed, or  liable  to  perform  the  covenants 
of  the  lease,  are  not  brought  before  the 
Court  by  the  trustee,  we  are  of  opinion 
that  the  person  liable  to  perform  the 
covenants,  or,  in  the  absence  of  such  per- 
son, the  lessor,  may  bring  the  sub-lessee 
before  the  Oourt,  and  ask  for  an  order  for 
his  exclusion  and  for  a  vesting  order,  or 
for  delivery  of  the  property  if  the  sub- 
lessee refuses  himself  to  take  a  vesting 
order. 

For  these  reasons  we  are  of  opinion 
that  the  order  of  the  Court  below  was 
substantially  right,  and,  subject  to  a  formal 
amendment  making  it  clear  that  the  ap- 
pellant is  entitled  to  take  all  or  none,  or 
any  one  or  two  of  the  leases,  the  appeal 
must  be  dismissed,  with  costs. 

Appeal  diBmissed, 


Solicitors — Coode,  Eingdon  k.  Cotton,  agents 
for  Coode.  Shilson  k  Co.,  St,  Austell,  for  appel- 
lant ;  Bell,  Brodrick  &  Co.,  agents  for  Bewes, 
Hellard  k  Bewes,  Stonehouse,  for  respondent. 
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tm  THE  COURT  OF  APPEAL.] 

^BONELLA     (appellant)    v.    the 

LOCAL  BOARD  OF  HEALTH  OF 

N"       10  ^      TWICKENHAM  (respondents). 
^^'      '  I  HOLMES     (appellant)     v.     the 
L  SAME  (respondents), 

PubUc  Health  Act,  1875  (38  <i&  39  Vict, 
c,  65),  ss,  13,  15,  18,  150,  a^  207— 
Local  Oovemment — Sewers — Vesting  in 
Local  Authority — Sewer  made  for  Profit 
— Liability  of  Frontagers  to  sewer  Private 
Street^  Alteration  of  sufficient  Draitiage 
System. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  1.] 


{MOBTGAQE    INSURANCE    COR- 
PORATION   (limited)    and 
commissioners  of  inland 
revenue. 
SAME  and  SAME. 

Stamp  Duty — Agreement  or  Promissory 
Note— 33  ik  34  Vict,  c.  97.  *.  49,  and 
schedule  ^* Promissory  Note" — Agreement 
or  Policy  of  Insurance — Same  ActySchedtde 
"Policy  of  Insurance" — Insurance  Com^ 
pany. 

First  case:  A  policy  of  assurance  pro- 
viding forpaym,e7U  of  \OQL  on  the  \%th  of 
May,  1967,  or,  upon  notice  by  the  assured, 
of  the  surrender  value  of  his  policy  as  on 
the  I8th  of  May  last  preceding  notice  to 
surrender,  such  valine  to  be  fixed  according 
to  specified  tables,  is  chargeable  with  the 
stamp  duty  of  6d,  as  an  agreem.ent,  and 
not  with  the  stamp  duty  of  la,  as  a  promts' 
sory  note  for  \00l. 

Second  case  :  A  policy  ofassuranM  upon 
mortgage,  securing  payment  of  principal 
and  interest  to  the  mortgagee,  the  assured, 
is  chargeable  with  the  duty  of  6d.  as  an 
agreement ;  and  does  not  fall  within  the 
second  clause  of  the  schedule  to  the  Act 
(Policy  of  Insurcmoe),  which  assesses  the 
duty  of  Id.  for  any  **  payment  agreed  to 
be  made  .  ...  by  way  of  iiidemnity 
against  loss  or  damage  of  or  to  any  pro- 
perty.** 

These  were  two  Cases  stated  by  the 
Commissioners  of  Inknd  Kevenue  par- 
saant  to  the  19th  section  of  the  Stamp 
Act,  1870  (33  &  34  Yict.  c.  97),  the 
same  being  required  by  or  on  behalf  of 
the  Mortgage  Insurance  Corporation 
(Limited),  in  order  that  the  said  corpora- 
tion might  appeal  against  the  assessment 
made  by  the  said  commissioners.  The 
first  case  was  stated  as  follows : — 

1.  On  the  7th  of  June,  1887,  an  un- 
stamped instrament,  of  which  a  copy 
follows,  was  presented  on  behalf  of  the 
said  corporation,  .  .  .  under  the  provisions 
of  the  18th  section  of  the  Stamp  Act  of 
1870,  for  their  opinion  as  to  the  liability 
thereof  to  stamp  duty. 

2.  The  following  is  a  copy  of  the  instm* 
ment : — 

''  The  Mortgage  Insurance  Corporation 
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(Limited),  No.  20,006.     Amount  insured, 
1001 

"This  policy  of  assurance  witnesseth 
that  whereas  William  Wolfe  Alexander 
Elkin,  Esquire,  of  No.  57  Warwick  Road, 
Maida  Vale,  W.  (who,  with  his  executors, 
administrators,  and  assigns,  are  herein- 
after called  '  the  assured  ')  are  desirous  of 
being  insured  by  the  above-named  cor- 
poration as  hereinafter  appearing,  and 
there  has  been  paid  to  the  corporation  the 
lum  of  9L  Is.  4d.y  being  the  agreed  pre- 
mium for  such  assurance : 

"Now  these  presents  witness  that  the 
corporation  do  hereby  guarantee  to  the 
assared  payment  of  the  sum  of  100?.  on 
the  18th  day  of  May,  1967.  Provided  that 
if  the  assured  shall  be  desirous  at  any  time 
of  surrendering  this  policy,  the  corporation 
will  allow  to  the  assured  the  surrender 
value  thereof  as  on  the  18th  day  of  May 
last  preceding  the  date  of  his  notice  to 
surrender,  such  value  to  be  fixed  according 
to  the  tables  of  the  corporation  for  the  time 
bein^in  force  with  reference  to  surrenders. 

"In  witness  whereof  the  Mortgage  In- 
surance  Corporation  (Limited)  have  caused 
these  presents  to  be  signed  by  two  of  the 
directors  and  the  secretary,  this  18th  day 
of  May,  1887.** 

3.  The  Commissioners  of  Inland  Ee- 
venue,  being  of  opinion  that  the  instru- 
ment was  chargeable  with  stamp  duty  as 
a  promissory  note  for  100?.,  assessed  the 
duty  thereon  at  the  sum  of  one  shilling,  and 
the  said  instrument  has  been  stamped  in 
conformity  with  the  said  assessment. 

4.  Thesaid  corporation,  being  dissatisfied 
with  the  said  assessment,  have  required 
the  said  commissioners  to  state  and  sign  a 
Case  to  enable  them  to  appeal  against  the 
same,  which  the  said  commissioners  do 
hereby  state  and  sign  accordingly. 

The  questions  to  be  decided  by  the 
Court  are: — 

1.  Whether  the  said  instrument  is 
chargeable  with  stamp  duty  as  a  promis- 
sory note  according  to  the  assessment  of 
the  said  commissioners. 

2.  If  not,  with  what  stamp  duty  is  it 


able  with  the  duty  of  6(2.  as  an  agreement, 
and  not  with  the  duty  of  1^.  as  a  promis- 
sory note.  When  determining  whether  or 
not  it  is  a  promissory  note  within  the 
definition  given  by  the  49th  section  of  the 
Stamp  Act,  1870,  it  is  not  enough  to  say 
there  is  a  promise  to  pay,  for  directly  it  is 
found  to  contain  conditions  binding  on 
both  sides  then  it  is  an  agreement,  though 
it  does  contain  such  promise.  At  first 
sight  the  document  does  not  look  like  a 
promissory  note,  but  rather  a  promise  to 
pay,  under  certain  circumstances,  a  com- 
muted sum  ;  beyond  t<his,  however,  the  ap- 
pellants undertake  to  do  something  of  great 
use  to  the  "  assured  "  at  any  period,  which 
is,  before  the  year  1967,  to  pay  him  such 
sum  as  may  be  arrived  at  inst^  of  the  100/. 
The  appellant  corporation  does  not  under- 
take to  pay  any  fixed  surrender  value,  nor 
e^en  a  value  to  be  arrived  at  by  an  ac- 
tuary's calculation,  for  they  may  from  time 
to  time  publish  different  tables  altering 
the  amount.  Supposing  they  kept  no 
tables,  the  "  assured  "  would  have  to  bring 
an  action  to  compel  them  to  produce  tables, 
otherwise  he  could  never  get  the  sum  he 
claimed,  because  the  document  provides 
that  it  is  to  be  fixed  by  them.  In  Yeo  v. 
Dawe  (1)  the  Court  of  Appeal  held  that 
the  document  was  not  a  promissory  note 
within  the  statute,  not  having  been  given 
with  the  intention  of  being  a  promissory 
note. 

[Pollock,  B. — Under  the  statute  a 
document  may  be  a  promissory  note, 
though  not  a  negotiable  instrument  which 
passes  by  indorsement.] 

That  is  an  element  in  the  appellants' 
favour.  In  The  British  India  Steam  Navi- 
gation Company  v.  The  Commissioners  of 
Inland  Revenue  (2),  it  was  held  that  in- 
struments not  under  seal,  headed  as  de- 
bentures, upon  which  the  company  under- 
took to  pay  at  a  specified  date  100/.  to  A. 
or  order  and  interest  at  a  given  rate  upon 
presentation  and  delivery  of  the  annexed 
coupons,  were  liable  to  be  stamped  as  de- 
bentures and  not  as  promissory  notes. 
These  documents  were  within  the  literal 
terms  of  section  49,  but  the  commissioners 


Sir  E.  James,  Q.C,  MouUon^Q.C,  and 
^tgvtudd  Brown,  for  the  appellants. — It  is 
submitted  tht^t  this  document  is  charge- 


(1)  33  W.  R.  739. 
C2)  60   Law  J.   Rep. 
7  Q.B.  D.  166. 
(3)  Section  49 :   "  1. 


Q.B.   517;  Law  Bep. 
The  term  'promiMoiy 
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then  contended  that  the  substance  of  the 
thing  onght  to  be  looked  at,  and  not  the 
narrow  technical  view  of  the  section.  This 
is  the  appellants'  contention  to-day. 

[Hawkins,  J. — The  document  may  be 
a  promissory  note  and  something  more. 
That  is  the  test  to  be  applied.  A  promis« 
sory  note  plus  something  not  usually  found 
in  one  renders  a  document  not  a  promis- 
sory  note.] 

The  SolicUar-General  (Sir  JS.  Clarke, 
Q,C,)  and  Bieey  (The  Attorney-General 
(Sir  E.  £.  Webster,  Q.C.)  with  them),  for 
the  Crown. — Upon  the  words  of  the  Act, 
and  upon  express  authority,  this  document 
is  a  promissory  note.  Section  49  must  be 
compared  with  the  language  of  the  earlier 
Stamp  Act,  55  Geo.  3.  c.  184,  contained 
in  the  first  part  of  the  schedule,  which 
exempts  from  the'duty  on  promissory  notes 
"  all  instruments  bearing  in  any  degree  the 
form  or  style  of  promissory  notes,  but 
which  in  law  shall  be  deemed  special  agree- 
ments, except  those  hereby  expressly  di- 
rected to  be  deemed  promissory  notes." 
Thus  in  framing  the  old  statute  regard 
was  had  to  the  fact  that  some  instruments 
did  bear  the  form  of  promissory  notes,  and 
accordingly  exemptions  were  made  in  their 
fevour.  That  law  was  in  force  from  1815 
to  1870,  when  the  exemptions  were  swept 
away. 

The  operative  portion  of  this  document 
is  nothing  more  than  a  promise  to  pay 
money.  The  document  may  be  divided 
into  three  parts.  The  first  is  merely  a 
recital,  the  second  a  promise  by  the  cor- 
poration to  pay — which  by  itself  is  clearly 
within  the  definition — and  the  third  con- 
tains mere  added  terms  of  arrangement. 
It  is  submitted  that  we  are  entitled  to 
stop  at  the  second  part,  and  that  the  duty 
payable  cannot  be  reduced  by  superadding 
an  additional  promise. 

The  assured  does  not  bind  himself  to  do 
anything  by  this  document.     The  case  of 

note*  means  and  includes  any  document  or 
writing  (except  a  bank-note)  containing  a  pro- 
mise to  pay  any  snm  of  money.  2.  A  note 
promising  the  payment  of  any  snm  of  money 
out  of  any  particular  fund  which  may  or  may 
not  be  available,  or  upon  any  condition  or  con- 
tingency which  may  or  may  not  be  performed 
or  happen,  is  to  be  deemed  for  the  pnrposes  of 
this  Act  a  promissory  note  for  the  said  sum  of 
money." 


Teo  T.  Dawe  (!)  was  decided  under  dif- 
ferent circumstances,  and  the  case  of  The 
Britiah  India  Steam  NavigcUian  Company 
V.  The  Commiesionera  of  Inland  Reoefmua 
(2),  per  Grove,  J.,  and  lindley,  J.,  is  in 
reality  in  favour  of  the  Crown. 

[Hawkins,  J. — Suppose  the  assured  sued 
for  the  surrender  value  before  1967,  must 
he  not  put  this  document  in,  and  must  it 
not  bear  an  agreement  stamp )  If  you  aie 
right,  and  supposing  you  proceed  on  the 
agreement,  can  you  use  a  promissory  note 
stamp  as  an  agreement  stamp  1] 

The  statute  has  said  that  an  instrument 
containing  separate  terms  is  to  be  sepa- 
rately assessed. 

In  Yeo  V.  Dav>e  (1)  there  was  something 
to  be  done  on  each  side.  In  the  Court  rf 
Appeal,  Bowen,  L.J.,  was  distinctly  in 
favour  of  the  present  contention,  and  the 
other  Lords  Justices  were  not  against  it 

Sir  H,  James,  in  reply. — If  the  conten- 
tion on  the  part  of  the  Crown  is  right  any 
document  containing  a  promise  to  pay,  nob 
being  stamped  as  a  promissory  note,  would, 
under  section  54,  be  liable  to  a  penally ; 
and  the  second  paragraph  of  section  49 
would  become  immaterial,  because  the  first 
paragraph  contained  everything.  But  if 
the  second  paragraph  contains  exemptions, 
then  it  follows  that  a  promisbory  note 
must  be  a  document  containing  a  bare 
promise  to  pay  a  fixed  sum  and  nothing 
more,  which  is  not  the  cajse  here. 

Cur.  adv.  vuU. 

Pollock,  B.,  on  the  following  day,  de- 
livered judgment  as  follows : — The  question 
in  this  case  is  one  which  lies  within  a  veiy 
small  compass,  although  the  principal  in- 
volved is  one  of  considerable  importance, 
and  is  this  :  whether  a  particular  instru- 
ment, the  name  of  which  is  rather  imma- 
terial, and  which  is  called  a  policy  of  insur- 
ance, is  to  be  stamped  with  a  stamp  re- 
quired for  a  promissory  note,  or  whether 
it  is  sufficient  if  stamped  with  an  ordinary 
sixpenny  agreement  stamp  1  Now  that 
depends  upon  the  true  construction  of  the 
Stamp  Duty  Act  of  1870  (33  <k  34  Vict 
c.  97).  By  section  49,  sub-sections  1  and 
2  of  that  Act  it  is  provided  that  "  the  term 
*  promissory  note '  means  and  includes  any 
document  or  writing  (except  a  bank-note) 
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oontaining  a  promise  to  pay  any  sum  of 
money."  Then  it  goes  on  to  say  that,  "  A 
note  promising  the  payment  of  any  sum  of 
money  out  of  any  particular  fund  which 
may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or 
maj  not  be  performed  or  happen,  is  to  be 
deemed  for  the  purposes  of  the  Act  a  pro- 
missory note  for  the  said  sum  of  money.'' 
Now  the  first  observation  I  would  make 
upon  this  is,  that  we  are  not  here  consider- 
ing whether  this  is  a  promissory  note  or 
nothing,  but  the  alternative  proposition 
whether  it  be  a  promissory  note  or  an 
agreement.  This  makes  a  considerable 
distinction  when  effect  is  given  to  the 
wordfl  of  the  Act,  which  in  themselves  are 
dear,  in  one  sense,  if  taken  alone,  but 
which,  when  ooupled  with  another  portion 
of  the  Act  and  the  known  usage  with  re- 
ference to  promissory  notes  and  agreements, 
present  some  very  different  considerations. 
This  view  has  been  already  taken  in  the 
two  cases  of  The  British  India  Steam 
JUavigcUion  Company  v.  The  Commis- 
wmen  of  Inland  Revenue  (2)  and  Yeo  v. 
i)aiw  (1). 

Now  this  being  the  condition  of  things, 
we  have  to  put  a  construction  upon  section 
49.  One  of  the  first  considerations  is  that 
to  which  our  attention  was  called  by 
the  Solicitor-General — a  very  well  known 
mode  of  argument — directing  attention  to 
the  earlier  Act  upon  the  same  subject. 
When  it  is  found  that  the  Legislature  deals 
▼ith  the  same  thing  in  pari  materia,  the 
qnestion,  has  the  Legislature  intended  to 
enlarge  or  to  diminish  any  particular  pro- 
visioii  which  has  preceded  the  present  pro- 
ton, is  a  very  reasonable  one  to  put. 
.  By  the  Act  of  1815,  55  Geo.  3.  c.  184, 
^  part  I.  of  the  schedule,  a  promissory 
flote,  as  there  defined,  no  doubt  does  not 
extend  to  such  an  instrument  as  this.  But 
*ft®  all,  that  argument  only  goes  to  this, 
that  the  present  Act  does  enlarge,  and 
does  intend  to  bring  within  its  provisions, 
JMDe  instrument  which  would  not  have 
P«n contained  in  the  original  Act;  and 
It  does  not  assist  us  very  much  in  deter- 
mining the  proper  construction  of  these 
^ords  as  applied  to  the  instrument  in 
qiiestion. 

^ow  the  next  question  is  this :  When 
"*  '^g  an  instrument  and  deciding  whe- 
VoL.  57.-Q.B. 


ther  it  comes  within  a  section  of  an  Act 
or  not,  what  can  we  say  is  necessarily  in- 
cluded? It  would  be  easy  to  say  that 
everything  is  necessarily  included  which 
refers  simply  to  a  payment  of  money, 
whether  that  payment  is  a  single  one,  or 
distributed  over  a  period,  or  out  of  any 
particular  fund,  or  upon  any  condition  or 
contingency.  But  then  comes  the  ques- 
tion, how  is  this  to  be  applied  to  a  case 
where  all  the  terms  of  the  section  are  satis- 
fied with  regard  to  the  payment  of  money, 
but  the  document  is  not  a  document  which 
in  ordinary  parlance  is  called  a  promissory 
note,  and  where  it  contains  terms  beyond 
a  mere  money  payment.  Can  it  be  treated 
as  two  separate  instruments,  or  are  we  not 
to  treat  it  as  one  instrument )  I  think  in 
the  first  place  it  is  pretty  dear  that,  taking 
the  scope  of  this  Act  and  of  all  the  Revenue 
Acts,  it  was  not  intended  that  a  document 
should  be  partly  a  promissory  note  and 
partly  an  agreement.  It  must  be  either  one 
or  the  other.  Then  this  sort  of  question 
arises,  what  is  the  dominant,  the  sub- 
stantial, effect  of  this  instrument — is  it 
more  like  a  promissory  note,  or  is  it  more 
like  an  agreement,  or  is  it  something  more 
than  a  promissory  note?  Here  we  have 
some  assistance  from  decided  cases,  and  I 
think  it  is  only  in  this  respect  that  they 
help  us.  The  Court  seems  to  have  said, 
and  I  think  with  great  force,  that  enquiry 
must  be  made  into  two  things,  the  first 
of  which  is  the  intention  of  the  parties, 
and  the  second  the  common  acceptation  of 
persons  among  whom  such  documents  are 
used,  and  of  men  of  business,  with  respect 
to  this  particular  instrument.  For  this 
there  is  abundant  authority  in  both  the 
cases  to  which  I  have  already  referred. 

Now  what  is  the  particular  document 
we  have  to  deal  with?  This  document, 
though  called  a  policy  of  insurance,  "  wit- 
nesseth  "  that  cei-tain  persons  who  "  are 
desirous  of  being  insured "  have  paid  to 
the  corporation  a  sum  of  9Z.  17«.  4ci., 
"  being  the  agreed  premium  for  such  as- 
surance." That,  I  think,  is  merely  a 
recital ;  and  if  that  is  all  it  is,  it  cannot  be 
said  to  be  the  governing  part  of  the  in- 
strument. Then  it  goes  on  to  say  this  : 
"  Now  these  presents  witness  that  the  cor- 
poration do  hereby  guarantee  to  the  as- 
sured payment  of  the  sum  of  one  hundred 
2A 
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pounds  on  the  18th  day  of  May,  1967." 
There  again,  that  is  a  payment  of  a  fixed 
sum  at  a  £xed  date.     Then  it  goes  on  to 
say :  "  Provided  that  if  the  assured  shall 
be  desirous  at  any  time  of  surrendering 
this  policy,  the  corporation  will  allow  to 
the  assured  the  surrender  value  thereof  as 
on  the  18th  day  of  May  last  preceding 
the  date  of  his  notice  to  surrender,  such 
value  to  be  fixed  according  to  the  tables  of 
the  corporation  for  the  time  being  in  force 
with  reference  to  surrenders."     That  is  a 
very  intelligible  contract,  and  we  have 
only  to  consider  what  is  to  be  done  by  the 
two  contracting  parties.     The  assured  is 
to  give  a  notice  upon  a  day  which  will 
enable  the  company  to  take  the  surrender 
value  as  on  the  18th  day  of  May  preceding 
the  date  of  that  notice,  and  that  involves 
a  duty  on  their  part,  and  then  the  assurer, 
the  company,  must  ^n  the  value,  and  that 
value  must  be  fixed  according  to  the  table 
of  the  corporation  for  the  time  being  in 
force  with  reference  to  surrenders.     Then 
the  company,  acting  honestly,  may  fix  the 
amount  according  to  any  scale  that  is  rea- 
sonable, being  according  to  the  table  of  the 
corporation  for  the  time  being.     This  in- 
volves a  duty  on  the  part  of  the  company 
that   they  shall    have    some    table,  and 
that  it  shall  be  a  proper  one;  and,  fur- 
ther, that  they  shall  be  ready  to  go  into 
it,  and  act  upon  it,  upon  notice  being 
given. 

I  can  hardly  think  that  it  was  in  the 
contemplation  of  those  who  di-ew  this 
section,  and  who  used  the  words,  **  note 
promising  the  payment  of  any  sum  of 
money  out  of  any  particular  fund  which 
may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or 
may  not  be  performed  or  happen,"  that 
such  a  document  as  this  was  to  be  '*  deemed 
for  the  purposes  of  this  Act  a  promissory 
note  for  the  said  sum  of  money."  There 
is  something  more  than  a  condition,  there 
is  an  accounting.  There  is  something  to 
be  done  by  the  company,  and,  as  was 
pointed  out  in  the  argument,  it  might 
very  well  be,  the  company  finding  that 
people  did  not  apply  for  the  surrender  of 
their  policies,  might  have  failed  to  keep  a 
table,  and  in  that  case,  supposing  a  notice 
to  surrender  was  served,  they  might  say 
they  were  quite  willing  to  pay,  but  that  they 


did  not  know  how  much  they  had  to  pay. 
And  if  an  action  were  brought  against 
them,  it  need  not  necessarily  be  in  form 
of  an  action  to  enforce  a  money  demand, 
but  it  might  be  an  action  averring  by  the 
statement  of  claim  the  fact  of  the  insur- 
ance, that  notice  had  been  given,  and  that 
when  the  company  was  called  upon  to  tax 
the  value  they  either  declined  to  do  so 
entirely,  or  they  would  not  do  so  within 
the  proper  time  because  they  had  not  got 
a  table  and  had  not  performed  their  part 
of  the  contract.     If  such  an  flection  as  this 
were  brought  it  would  be  a  very  difierent 
thing  from    one  which   demanded  mere 
payment.     Coming  back  to  the  question 
as  to  the  substantial  principle  upon  which 
this  section  is  to  be  dealt  with,  though  I  am 
not  at  all  satisfied  that  it  is  a  very  satis- 
factory way  of  deah'ng  with  it,  I  feel  forced 
to  do  what  the  Judges  have  done  before, 
and  to  ask  myself  the  question :  Is  this  a 
promissory  note  in  the  sense  in  which  the 
parties  intended  to  treat  it )     Is  it  a  docu- 
ment merely  providing  for  the  payment  of 
money  %    Or  again,  is  it  a  document  which, 
in  the  common  acceptation  of  those  who 
are  acquainted  with  the  subject,  would  be 
considered  to  be  a  promissory  note  1    If  it 
be  said  that  by  taking  this  course  we  do 
not  give  effect  to  the  Act  of  Parliament, 
I  think  the  answer  is  this — that  we  are 
not  here  called  upon  to  say  whether  there 
was  any  duty  payable  at  all :  that  might  be 
a  very  different  proposition  :  but  whether 
this  particular    document   comes  within 
this  section,  or  comes  within  the  section 
which  deals  with  agreements,  and  which 
clearly  would  include  such  a  document  as 
this.     In  the  result  we  think  that  the  de- 
cision of  the  Commissioners  ought  to  be 
reversed. 

Hawkins,  J.,  read  the  following  judg- 
ment : — I  am  also  of  opinion  that  the  in- 
strument before  us,  which  is  called  by  the 
parties  to  it  a  policy  of  insurance,  is  not 
chargeable  with  stamp  duty  as  a  promis- 
sory note,  but  is  chargeable  with  duty  as 
an  agreement.  The  important  words  are 
these — "  Now  thase  prasents  witness  that 
the  corporation  do  hereby  guarantee  to  the 
assured  payment  of  the  sum  of  one  hun- 
dred pounds  on  the  18th  day  of  May, 
1967.  '  Provided  that  if  the  assured  shall 
be  desirous  at  any  time  of  surrendering 
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this  policy,  the  corporation  will  allow  to 
the  assured  the  surrender  value  thereof  as 
on  the  18th  day  of  May  last  preceding 
the  date  of  his  notice  to  surrender,  such 
value  to  he  fixed  according  to  the  tahles  of 
the  corporation  for  the  time  heing  in  force 
vith  reference  to  surrenders." 

Now^  had  the  instrument  concluded  with 
the  date,  that  is,  the  18th  of  May,  1967, 
omitting  altogether  the  proviso,  1  should 
have  thought  that  it  was  clearly  a  pro- 
miasory  note,  notwithstanding  that,  on  the 
&oe  of  it,  it  was  designated  a  policy  of 
assurance,  and  was  so  treated  by  the  parties 
to  it,  for  although  somewhat  informal  in 
its  language  it  would  have  contained'  all 
the  requirements  of  a  promissory  note — 
that  is,  a  promise  to  pay  a  definite  sum  to 
a  payee  unconditionally  on  an  appointed 
day. 

From  the  proviso,  however,  it  is  evident 
that  the  words  preceding  the  proviso  do 
not  express  the  agreement  and  intention 
of  the  parties,  which  was  to  make  the  pay- 
ment of  the  full  sum  of  lOOZ.  conditional 
upon  the  non-election  of  the  payee  to 
surrender  the  so-called  policy  before  the 
day  specified  for  payment,  and  to  impose 
upon  the  corporation  the  obligation  to  pay 
to  the  payee  a  commuted  sum  in  lieu  of 
the  stipulated  but  deferred  sum  of  100?., 
and  depriving  the  corporation  of  the  right, 
which  it  woiJd  have  had  but  for  the  pro- 
viso—namely, to  postpone  the  payment  of 
any  portion  of  the  100/.  until  the  18th  of 
May  in  the  year  1967,  thatis,  eighty  years 
hence.  The  proviso  coupled  with  the 
promissory  words  of  the  instrument  con- 
stitute the  bargain  made  by  the  parties. 
The  words  relied  upon  as  constituting  the 
promissory  note  cannot  be  read  apart  from 
the  rest  of  the  document. 

This  agreement  clearly,  to  my  mind, 
requires  an  agreement  stamp.  Supposing 
the  payee  to  be  desirous  of  claiming  early 
payment  of  the  commuted  sum,  his  claim 
woold  be  taxed,  not  on  the  words  of  the 
alleged  promissory  note,  but  on  the  words 
of  Ae  subsequent  proviso;  and  this  is  a 
cogent  proof  that  the  whole  document 
must  be  read  together,  and  so  read  it 
amounts  to  something  more  than  a  mere 
promissory  note.  By  stamping  it  only  as 
a  ptonuasory  note,  it  would  be  inoperative 
M  an  agreement,  but  treating  it  as  an 


agreement,  effect  would  be  given  to  the 
instrument  as  a  whole. 

I  do  not  forget  the  sub-section  of  section 
49,  that  a  note  promising  payment  of  a 
sum  of  money  "  upon  any  condition  or  con- 
tingency which  may  or  may  not  be  per- 
formed or  happen,  is  to  be  deemed  for  the 
purposes  of  this  Act  a  promissory  note  for 
the  said  siun  of  money."  I  do  not  forget 
that  sub-section,  but  this  is  not  the  case 
of  a  mere  promissory  note  payable  on  a 
contingency,  but  something  more.  It  is  a 
promise  to  pay  the  substituted  sum,  and 
in  order  to  determine  what  stamp  it  should 
bear  we  ought  not  to  forget  one  point, 
that  is,  that  no  action  could  or  would  be 
brought  till  the  18th  of  May,  1967,  when 
the  full  sum  of  lOOZ.  would  be  paid ;  but 
we  ought  to  look  at  every  contingency 
upon  which  the  instrument  might  be  sued 
upon. 

For  the  reasons  I  have  given  I  think  the 
document  may  be  stamped  as  an  agree- 
ment, and  that  the  decision  of  the  Crown 
Commissioners  ought  to  be  reversed. 

Judgment  for  appellants. 


SAME  and  SAME. 


1887.    1 
Dec.  15.  / 

The  second  case  waa  stated  by  the 
Commissioners  of  Inland  Bevenue  at  the 
instance  of  the  Mortgage  Insurance  Cor- 
poration, Limited,  as  to  the  liability  of  the 
following  instrument  to  stamp  duty. 

*'  No.  10,018.     Amount  insured  2,200Z. 

"  The  Mortgage  Insurance  Corporation, 
Limited. 

"  This  policy  of  assurance  witnesseth  that 
whereas  A.  B.  of  Liverpool,  J.  G.  of 
Hastings,  F.  G.  of  Stoke  Newington,  and 
A.  S.  of  Edinburgh,  are  entitled  to  the 
sum  of  2,200^.  secured  with  interest  at  the 
rate  of  il.  10^.  per  cent,  per  annum  by  a 
mortgage  dated  the  26th  of  February, 
1887,  and  made  between  G.  G.  R.  of 
Bootleonthe  onepart,  and  the  above-named 
A.  B.,  J.  G.,  F.  G.,  and  A.  S.,  on  the 
other  part,  upon  four  shops  in  Stanley 
Boad,  Bootle,  numbered  74  to  80,  held  for 
a  term  of  seventy-five  years  from  March, 
1885,  at  a  ground-rent  of  23L  per  annum. 
And  the  said  A.  B.,  J.  G.,  F.  G.,  and  A. 
S.  (who  with  their  executors,  administra- 
tors,  and   assigns   are  hereinafter  called 
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tbe  'assured'),  are  desirous  of  being  in- 
sured by  the  above-named  corporation  as 
hereinafter  appearing,  and  there  has  been 
paid  to  the  corporation  the  sum  of  5^.  3^., 
being  the  agreed  premium  for  such  insur- 
ance until  the  25th  of  December,  1887. 

"Now  these  presents  witness  that  the 
corporation  do  hereby  guarantee  to  the 
assured  the  payment  of  the  said  mortgage- 
debt  and  interest  in  manner  following, 
namely — 

"  1.  The  corporation  will  pay  to  the  as- 
sured the  interest  on  the  mortgage-debt  if  the 
mortgagor  shall  not  pay  the  same  for  forty 
days  after  the  day  when  the  same  is  payable 
under  the  mortgage,  deed. 

"2.  The  corpoi-ation  will  pay  to  the 
assured  the  principal  money  for  the  time 
being  secured  by  the  mortgage  at  any  time 
after  the  assured  has  given  to  the  mortgagor 
such  notice  calling  in  the  mortgage-debt 
or  otherwise  as  will,  on  the  expiration 
thereof,  entitle  the  assured  to  exercise  the 
powers  of  sale  conferred  by  the  mortgage, 
or  after  the  assured  has  otherwise  become 
entitled  to  sell  the  property  comprised  in 
the  mortgage ;  provided  that  if  at  the  time 
of  payment  by  the  corporation  under  this 
policy  or  any  condition  hereon  the  value 
of  the  mortgaged  property  is  diminished 
either  by  fire  or  by  any  defect  in  the  title  to 
the  mortgaged  property  to  a  less  sum  than 
the  amount  of  principal  and  interest  for 
the  time  being  secured  by  the  mortgage, 
then  the  corporation  shall  be  liable  to  pay 
only  such  lesser  sum. 

"  3.  Any  principal  money  payable  undei* 
this  policy  will  be  paid  within  three 
calendar  months  after  notice  in  writing 
from  the  assured  to  the  corporation  re- 
quiring the  corporation  to  pay  the  same  j 
and  any  interest  under  this  policy  will 
be  paid  within  one  calendar  month  after 
notice  in  writing  firom  the  assured  to  the 
corporation  requiring  the  corporation  to 
pay  the  same. 

"This  policy  is  issued  subject  to  the 
conditions  enclosed  herein,  which  are  to  be 
deemed  part  of  it. 

"  In  witness  whereof  the  Mortgage  In- 
surance Corporation  (Limited)  have  caused 
these  presents  to  be  signed  by  two  of  the 
directors  and  the  secretary  this  6th  day  of 
May,  1887." 

The  Commissioners  of  Inland  Kevenue 


being  of  opinion  that  the  instrument  was 
chargeable  with  stamp  duty  as  an  agree- 
ment, assessed  the  duty  thereon  at  the  sum 
of  sixpence,  and  the  said  instrument  was 
stamped  in  conformity  with  the  said 
assessment. 

The  questions,  stated  in  the  Case,  to  be 
decided  by  the  Court  were — 

1.  Whether  the  said  instrument  was 
chargeable  with  stamp  duty  as  an  agree- 
ment according  to  the  assessment  of  the 
said  Commissioners. 

2.  K  not,  with  what  stamp  was  it 
chargeable  % 

MouUon^  Q.Cf  and  Reginald  Brown, 
for  the  appellants. — This  instrument  is 
a  policy  of  insurance  upon  a  mortgage. 
The  company  insure  both  principal  and 
interest.  The  form  of  the  instrument  is 
important,  and  it  is  submitted  that  the 
instrument  comes  within  the  exception 
with  regard  to  agreements  bearing  a  six- 
penny stamp  which  is  made  in  the  schedule 
to  the  Act  in  favour  of  policies  of  insurance. 

The  words  in  the  schedule  to  the  Act  of 
1870  with  regard  to  policies  of  insurance 
are  that  the  stamp  is  to  be  one  penny  "  for 
any  payment  agreed  to  be  made  upon  the 
death  of  any  person,  only  from  accident  or 
violence,  or  otherwise  than  from  a  natural 
cause,  or  as  compensation  for  personal  in- 
jury, or  by  way  of  indemnity  against  loss 
or  damage  of  or  to  any  properly" 

It  is  submitted  that  these  words  are 
wide  enough  to  protect  persons  from  the 
loss  of  any  property  they  may  possess. 

[Pollock,  B. — There  is  something  «iore 
here.  The  corporation  insure  not  merely 
against  fire  and  defective  title,  but  they 
insure  against  the  insolvency  or  inability 
of  the  mortgagor  to  pay.] 

At  first  sight  this  appears  to  be  so ;  but 
if  the  mortgagor  cannot  pay,  the  assured 
can  recover  against  the  property,  so  that 
if  the  property  is  at  its  full  value,  the 
fact  that  the  mortgagor  cannot  pay  is 
immaterial. 

[Pollock,  B. — It  may  be  that  all  the 
rights  of  realising  the  property  would  pass 
to  this  company  who  effect  the  insurance ; 
still,  if  there  was  a  deficiency,  it  is  quite 
clear  the  company  would  be  liable,  although 
they  would  have  all  the  remedies  to  wliich 
the  mortgagee  is  entitled.] 
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It  is  sabmitted  that  this  is  a  policy  of 
indenmitj  agaLnst  any  loss  of  the  property 
of  the  mortgagee.  His  position  is  this  : 
He  has  a  personal  covenant  by  the  mort- 
gagor to  pay,  but  at  the  same  time  he  has 
a  charge  upon  the  property.  If  the  mort- 
gagor cannot  pay,  but  the  property  is  of 
fiill  Talue,  then  there  is  no  loss  at  all.  The 
idea  is  to  render  the  whole  property  safe  by 
insoranoe  against  any  depreciation  in  value 
of  the  mortgage  taken  as  a  whole. 

[Hawkins,  J.  (having  read  the  instru- 
ment).— This  instrument  does  not  guaran- 
tee to  the  mortgagees  the  payment  of  a 
gam  of  money  to  compensate  for  a  loss 
in  the  property  or  a  damage  done  to  the 
property;  but  it  is  an  absolute  guarantee 
to  pay  the  interest,  if  the  mortgagor 
does  not  pay  it  within  forty  days,  whether 
he  is  able  to  do  so  or  not.  If  he  omits 
to  do  80,  you  are  liable  to  pay  the  amount 
of  interest,  and  you  are  liable  also  to  pay, 
at  specified  times,  the  full  amount  of  the 
principal;  with  this  proviso,  that  if  in 
&ct  the  premises  are  damaged  by  fire,  or 
it  tnms  out  that  there  is  a  defect  in  the 
title  which  lessens  their  value,  then  you 
shall  get  the  benefit  of  it,  and  not  pay  so 
much;  but  your  absolute  guarantee  is, 
whether  damage  to  the  property  has 
oocorred  or  not,  to  pay  the  interest  and 
to  pay  the  principal.  The  proviso  only 
relieves  you  from  part  of  your  responsi- 
bility in  the  event  of  damage  having 
happened.] 

Certainly  the  corporation  have  the 
benefit  of  the  property  in  the  same  way 
as  insurers  have  the  benefit  of  salvage. 
The  exception  as  to  fire  is  exactly  parallel 
to  the  exceptions  in  a  policy  of  insurance. 

[Hawkins,  J. — Leaving  out  the  proviso 
•Itogether,  the  object  of  the  instrument  is 
to  goarantee  the  payment  of  money  to  the 
mortgagee.  Whether  the  mortgagor  is  in- 
solvent or  not,  or  whether  the  property 
has  depreciated  or  not,  it  is  an  absolute 
gosrantee  to  pay  the  principal  and  interest 
if  the  mortgagor  does  not  pay  according  to 
his  covenant.] 

The  AUamei/'General  {Sir  R.  E.  Webster, 
C.C.|,  The  SoUcitor-General  {Sir  E,  Clarke, 
O.C),  and  Dioey,  for  the  Crown,  were  not 
called  upon  to  argue. 

Pollock,  B.— It  is  clear  that  this  in- 


strument is  not  within  the  words  relating 
to  policies  of  insurance  in  the  schedule  to 
the  Act,  "  by  way  of  indemnity  against 
loss  or  damage  of  or  to  any  property  "  j 
but  it  is  within  the  definition  of  ^'  agree- 
ment" given  in  the  provision  of  the 
schedule,  that  an  agreement  or  a  memo- 
randum of  an  agreement  is  chargeable  with 
a  sixpenny  stamp  ^  whether  the  same  be 
only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written 
instrument." 

The  decision  of  the  Commissioners  must 
be  upheld  and  their  assessment  sustained. 

Hawkins,  J. — ^I  have  nothing  to  add  to 
what  I  have  already  said. 

Judgment  for  the  Crovm, 


Solicitors — Linklater    &    Co.,    for    appellants  ; 
Inland  Revenue  Solicitors,  for  the  Crown. 


1888, 
Jan, 


88.    / 
.  26. 1 


In  re  arbitration  between 
oiFFORD  and  bury  town 
council. 


Arbitration — Sitbmission — Appointment 
of  Arbitrator  in  Writing — Auxird — Rule  of 
Court— Public  Health  Act,  1875  (38  it  39 
Vict,  c.  65),  8,  180,  sub-sa.  1,  2,  7,  8,  10, 
11,  and  15. 

The  provisions  of  the  subsections  of 
section  ISO  of  the  Public  Health  Act,  1876, 
are  mandatory  and  not  directory. 

A  submission  to  arbitration  in  which  the 
claimant  has  omitted  to  appoint  his  arbi- 
trator in  writing  under  his  hand  is  bad. 
This  omission  invalidates  the  subsequent 
appointment  of  umpire  by  the  arbitrators 
as  well  as  his  award,  although  both  these 
acts  have  been  done  in  compliance  with  the 
statute  ;  and  the  Court  has  no  jurisdiction 
to  mdke  either  such  invalid  submission  or 
the  appointment  of  umpire  and  his  subse- 
quent  award  a  rule  of  Court. 

This  was  a  direct  application  to  the 
Court  by  way  of  motion  for  an  order  that 
the  appointment  of  an  umpire,  under  the 
Public  Health  Act,  1875,  and  the  subse- 
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In  re  Arbitration  between  Oifford  and  Bury 
quent  award  of  the  said. umpire  be  made  a 
rule  or  order  of  Court. 

It  appeared  that  in  order  to  carry  out 
certain  works  under  the  Public  Health 
Act,  1875,  the  town  council  of  Bury  St. 
Edmunds  found  it  necessary  to  lay  pipes 
through  a  neighbouring  farm,  of  which 
one  Gifford  was  the  tenant. 

For  the  purpose  of  ascertaining  the 
amount  of  compensation  to  be  paid  in  re- 
spect of  the  damage  sustained  by  Gifford, 
a  submission  to  arbitration  under  the 
180th  section  of  the  Act  waa  agreed  upon. 
Accordingly  the  corporation  appointed  an 
arbitrator  to  act  on  their  behalf  under 
their  common  seal  in  strict  compliance 
with  sub-section  1  of  section  180. 

Gifford,  the  claimant,  however,  although 
he  on  his  side  appointed  an  arbitrator, 
failed  to  do  so  in  writing  "  under  his  hand  " 
as  required  by  the  same  sub-section. 

Before  entering  upon  the  reference  these 
arbitrators  duly  appointed  an  umpire  by 
writing  under  their  hands  in  the  terms  of 
the  7th  sub-section  of  section  180,  who 
made  his  award  giving  the  claimant  liOl. 

Application  was  then  made  by  the 
claimant  in  the  proper  quarter  that  this 
award  be  made  a  nde  of  Court ;  but  the 
authorities  at  the  office  took  the  objection 
that,  inasmuch  as  the  original  submission 
to  arbitration  was  not  in  writing,  this 
could  not  be  done. 

Horace  Browne^  for  the  claimant. — It  is 
submitted  that  the  omission  on  the  original 
submission  to  arbitration  is  immaterial. 
In  every  other  respect  the  Act  has  been 
complied  with.  The  appointment  by  the 
arbitrators  of  their  umpire  was  in  proper 
form,  and  there  is  no  flaw  in  the  award. 
Under  Order  LXI.  rule  15  an  application 
for  an  order  making  the  award  of  an 
arbitrator  a  rule  of  Court  is  properly  made 
— In  re  Rolfe  (1).  Jones  v.  Jones  (2)  is 
an  authority  that  according  to  the  practice 
of  the  Court  of  Chancery  an  award  may 
be  made  a  rule  of  Court. 

At  this  point  he  was  stopped,  and 
Poyaer^     for    the    corporation,    called 
upon. — This  reference  to    arbitration  is 
made  solely  under  and  subject  to  the  pro- 

(1)  28  SoL  Joum.  166. 

(2)  Law  Bep.  U  Ch.  D.  593. 


[N.S. 

Town  Council, 
visions  and  regulations  of  the  Public 
Health  Act,  1875.  One  of  the  most 
stringent  of  these  regulations  is  that  arbi- 
trators are  to  be  appointed  in  the  manner 
defined  by  the  1st  sub-section  of  section 
180.  It  is  submitted  that  the  Court  has  no 
dispensing  power,  and  has  no  jurisdiction 
enabling  it  to  override  that  sub-section. 
The  force  of  the  proviso  in  sub-section  10, 
that  an  arbitrator  shall  make  and  sub- 
scribe a  declaration  before  a  Justice  of  the 
peace,  would  be  utterly  done  away  with 
if  in  this  case  the  appointment  of  claim- 
ant's arbitrator  were  held  to  be  good, 
he  having  made  no  such  declaration.  This 
omission  in  itself  has,  in  accordance  with 
sub-section  11,  put  the  arbitrators  in 
jeopardy  of  committing  a  misdemeanour. 

The  reference  to  arbitration  here  is  a 
compulsory  one  under  the  PubKc  Health 
Act,  1875,  and  is  to  be  distinguished  from 
a  reference  under  the  Common  Law  Pro- 
cedure Act,  1854. 

Horace  Browne,  in  reply. — As  to  the 
submission  to  arbitration  in  this  case  not 
being  according  to  the  statute,  it  is  sub- 
mitted that  the  statute  is  not  mandatory 
in  respect  of  all  small  points  provided  for 
by  the  different  sub-sections  of  section 
180.  These  sub-sections  should  be  taken 
as  directory,  with  the  exception,  perhaps, 
of  the  last — the  15th — which  makes  the 
award  of  an  umpire  binding  on  all  parties. 
Here  no  one  has  been  deceived ;  both  sides 
came  to  the  arbitration  and  submitted  to 
the  judicial  authority  of  the  umpire,  who 
was  admittedly  duly  appointed  by  the 
arbitrators.  The  umpire  having  acted  judi- 
cially, the  corporation  cannot  now  turn 
round  and  avail  themselves  of  a  technical 
omission,  and  say  in  effect  that  they  will 
not  pay  the  amount  awarded  to  the 
claimant. 

The  Public  Health  Act,  1875,  does  not 
bar  the  remedy  given  by  section  17  of  the 
Common  Law  Procedure  Act,  1854. 

Smith,  J. — This  is  an  application  to 
make  a  submission  to  arbitration,  or 
rather,  according  to  the  motion,  the  ap- 
pointment of  umpire  and  his  subsequent 
award,  a  rule  of  Court.  The  fects  are 
short :  Gifford  presented  a  claim  for  com- 
pensation under  the  Public  Health  Act, 
1875,  and  now  asks  for  a  rule  of  Court 
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60  that  he  may  take  summary  proceedings 
to  recover  the  amount  awarded  to  him. 

The  officer  of  the  Court  took  the  objec- 
tion that  the  submission  was  improperly 
made,  the  claimant  having  failed  to 
appoint  his  arbitrator  by  writing  under 
his  hand,  in  accordance  with  the  provi- 
sions of  the  1st  sub-section  of  section  180 
of  the  Act. 

What  we  have  to  decide  is,  whether  he 
made  such  a  submission  to  arbitration  as 
can,  or  ought  to  be  made  a  rule  of  Court. 
It  seems  to  me  that  all  the  jurisdiction 
▼e  have  in  this  case  is  to  hold  whether  or 
not  the  statute  is  to  be  complied  with, 
whether  its  provisions  are  mandatory  or 
merely  directory. 

Now,  the  sub-section  is  as  follows: 
"Every  appointment  of  an  arbitrator 
under  this  Act,  when  made  on  behalf  of 
the  local  authority,  shall  be  under  their 
common  seal,  and  on  behalf  of  any  other 
party  under  his  hand,  or  if  such  party  be  a 
corporation  aggregate,  under  their  common 
seal"  So  it  is  clear  that  in  this  case,  the 
corporation  could  only  appoint  under  its 
seal,  whilst  any  one  else  could  only  appoint 
under  his  hand.  The  question  is,  is  this 
directory  or  mandatory  ]  Can  it  be  argued 
that  the  only  act  or  thing  required  to 
constitute  a  submission  to  arbitration  can 
be  lefk  undone,  and  yet  that  a  proper  sub- 
mission under  the  statute  has  been  made  ) 
Clearly  it  is  mandatory. 

So  much  for  the  appointment  of  the 
arbitrator.  Sub -section  7  says,  "where 
there  is  more  than  one  arbitrator,  the 
arbitrators  shall,  before  they  enter  on  the 
reference,  appoint  by  writing  under  their 
hands  an  umpire."  What  arbitrators  are 
these  t  Why,  those  appointed  by  the  corpo- 
ration on  the  one  hand,  and  the  party 
claiming  on  the  other. 

Now,  there  seems  to  me  never  to  have 
been  any  appointment  of  these  arbitrators 
at  all,  and  that  upon  the  true  construc- 
tion of  the  statute,  the  arbitrators  not 
being  appointed,  the  umpire  is  in  con- 
sequence not  properly  appointed;  and  I 
am  of  opinion  that  neither  under  the 
original  submission,  nor  under  the  sub- 
sequent appointment  of  umpire,  can  the 
appointment  of  the  person  named  as  umpire 
be  made  a  rule  of  Court. 
There  is  also  a  further  point.     Sub-sec- 
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tion  10  provides  as  follows  :  "  Before  any 
arbitrator  or  umpire  enters  on  a  reference 
under  this  Act,  he  shall  make  and  sub- 
scribe the  following  declaration  before  a 
Justice  of  the  peace:  (that  is  to  say)  I, 
A.  B.,  do  solemnly  and  sincerely  declare 
that  I  will  faithfully  and  honestly,  and  to 
the  best  of  my  skill  and  ability,  hear  and 
determine  the  matters  referred  to  me 
under  the  PubHc  Health  Act,  1875." 
And  sub-section  2  shews  what  the  sub- 
mission is  to  be.  Again,  sub-section  14 
says  that  "  any  submission  to  arbitration 
under  the  provisions  of  this  Act  may  be 
made  a  rule  of  any  of  the  superior  Coui*t8, 
on  the  application  of  any  party  thereto." 
What  meaning  can  be  placed  on  these 
sections  other  than  that  the  submission 
to  arbitration,  in  order  to  be  made  a  rule 
of  Court,  must  comply  strictly  with  the 
provisions  of  the  statute. 

It  is  urged  by  the  claimant  that  under 
Order  LXI.  rule  15,  the  award  in  this 
case  can,  and  ought  to  be  made  a  rule  of 
Court ;  but  Jones  v.  Jones  (2)  shews  that 
though  it  was  once  very  usual  in  the 
Court  of  Chancery  to  make  such  an  award 
an  order  of  Court,  yet  the  Master  of  the 
Rolls  (Jessel,  M.B..)  in  his  judgment  adds : 
"But  as  it  is  important  that  under  the 
Judicature  Acts  the  practice  of  all  the 
Courts  should  be  as  far  as  possible 
uniform,  I  have  ruled  in  my  Court  that 
the  proper  course  is  to  make  the  sub- 
mission a  rule  of  Court  according  to  the 
practice  of  the  common  l&w  divisions." 
I  am  accordingly  of  opinion  that  this 
award  cannot  be  made  a  rule  of  Court, 
and  upon  the  grounds  I  have  already 
stated  the  application  must  be  refused. 

Charles,  J. — I  am  of  the  same  opinion. 
It  is  urged  upon  us  that  we  should  treat 
this  as  an  arbitration  by  consent ;  but  I 
entirely  fail  to  see  how  we  can  do  so. 
This  is  an  arbitration  under  the  Public 
Health  Act,  1875,  and  it  is  to  be  seen 
whether  or  not  the  180th  section  of  that 
Act  has  been  complied  with.  Here  the 
appointment  of  the  claimants'  arbitrator 
was  not  made  in  writing  under  his  hand, 
in  compliance  with  the  1st  sub-section  of 
that  section. 

It  has  been  argued  that  this  sub-section 
is  rather  directory  than  mandatory ;  but  I 
cannot  fall  in  with  this  view,  and  am  all 
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the  more  indisposed  to  do  so  since  the 
2nd  sub-section  provides  that  "every 
such  appointment  shall  be  delivered  to  the 
arbitrators,  and  shall  be  deemed  a  sub- 
mission to  arbitration  by  the  parties 
making  the  same."  It  is  impossible  for  us 
to  hold  that  in  this  case  the  original 
submission  was  within  the  Act. 

Then  again  it  is  urged  that,  failing  the 
original  submission  of  the  parties,  the 
appointment  by  the  arbitrators  of  their 
umpire  should  be  made  a  rule  of  Court. 
But  I  do  not  see  how  this  can  be  done. 
The  answer  is  obvious  :  the  only  mode  of 
appointing  an  umpire  is  by  the  arbitrators 
themselves ;  but  here  one  of  the  arbitrators 
is  not  an  arbitrator  under  tlie  statute, 
and  I  certainly  do  not  see  my  way  to 
upholding  an  appointment  of  an  umpire 
which  was,  in  eflfect,  never  made. 

Thirdly,  it  is  sought  to  make  the  award 
itself  a  rule  of  Court.  As  to  this,  I  agree 
with  what  has  fallen  from  my  brother 
Smith  in  the  course  of  his  judgment,  and 
I  further  think  that  the  15th  sub-section, 
which  provides  that  "  the  award  of 
arbitrators  or  of  an  umpire  under  this  Act 
shall  be  final  and  binding  upon  all  parties 
to  the  reference,"  obviously  means  and 
refers  to  the  appointment  of  arbitrators 
properly  constituted  under  the  Act. 

The  conclusion  I  arrive  at  is  that  the 
claimants'  arbitrator  never  was  an  arbitra- 
tor at  all,  and  that  we  ought  not  to  make 
either  the  appointment  of  the  umpire  or 
his  subsequent  award  a  rule  of  Court. 

I  may  add  that  although  Order  LXI. 
rule  15  does  seem  to  favour  the  view 
that  in  some  cases  a  submission  to  arbitra- 
tion or  an  award  may  be  made  a  rule  of 
Court,  the  case  before  us  is  not  one  of 
those  in  which  this  should  be  done.  The 
application  must  accordingly  be  i-efused. 

Motion  dismissed. 


Solicitors— Pat«rson,  Snow,  Bloxam  k  Co.,  agents 
for  Golding  &  Son,  Walsham-le- Willows,  for 
claimant ;  Gilbert  Robins,  agent  for  Salmon 
&  Sons,  Btuy  St.  Edmunds,  for  the  corpora- 
tion. 
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1887      fHESKETH    {appellant)  v.  brat 
Dec    16  1      (Surveyor  of  Taxes)  {respoti- 
'  I      dent). 

Inland  Revenue  —  Income  Tax  —  Sen 

Wall  or  Emhankmeni — La/nds  redaimed 

from  Tidal  River — Deduction — 5  <t  6  YicL 

c,  35.  8.  60,  schedule  A,  No.  F.— 16  <^  17 

Vict.  c.  34.  s,  37. 

Land  was  reclaimed  in  the  estuary  of  a 
tidal  river  between  1853  and  1858.  Shortly 
after  the  last  date  it  became  a  salt  marsh, 
andf  although  liable  to  be  flooded  at  every 
tide,  wortii  as  pcLsturage  from  5s.  to  10«. 
an  acre  per  annum,  and  vxis  assessed  to 
the  poor  rate  and  income  tax  at  from  ZOOL 
to  350/.  per  annum.  In  1880  the  ovmer 
constructed  an  embanhnent  at  an  expendi- 
ture of  16,54H.  4:S.  Id.y  which  excluded  the 
tidal  water,  and  thus  raised  the  value  of 
the  la/nd  to  from  31.  to  31,  10s.  an  acre  per 
annum.  In  1885-86  the  owner  daimed, 
under  the  31th  section  of  1%  d;  11  Vid.  e, 
34,  a  deduction  of  on£  twenty-first  part  of 
this  expenditure  from  the  total  assessment 
of  t fie  land  to  the  income  tax,  on  th^  ground 
that  the  embankm,ent  was  made  for  the 
protection  of  tlie  land  against  the  encroach- 
ment or  overflowing  of  the  tidal  river  :— 
Held,  that,  as  the  embankment  0/*  1880 
was  not  made  or  required  to  protect  or 
preserve  the  land  in  its  then  condition,  hut 
to  render  a  new  and  more  valuahle  pro- 
perty land  which  had  already  been  assessed 
to  the  income  taac  as  worth  something,  the 
ovmer  was  not  under  the  terms  of  the  37th 
section  entitled  to  a  deduction. 

This  was  a  Case  stated  by  Income  Tax 
Commissioners,  upon  their  dismissal  of  an 
appeal,  for  the  opinion  of  the  Court  in  the 
terms  of  section  69  of  43  &  44  Vict.  c.  19, 
as  follows  : — 

'^  At  a  meeting  of  the  Commissioners  for 
General  Purposes  under  the  Property  and 
Income  Tax  Acts,  &c.,  for  hearing  and 
disposing  of  appeals  under  the  said  Acta, 
Sir  Thomas  G.  F.  Hesketh,  Bart,  appealed 
against  certain  assessments  made  on  him- 
self and  several  of  his  tenant  occupiers  by 
the  assessment  made  under  Schedule  A  of 
the  Income  Tax  Act,  1853,  whereby  they 
were  severally  assessed  in  respect  of  certain 
lands  in  Hesketh  Marsh  in  the  township 
of  Hesketh,  containing  1,044a.  Ir.  31p., 
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in  TftrioiiB  smns  amounting  in  the  whole 
to  1,572^.  10«.,  from  which  total  assess- 
ment the  appellant,  as  owner  of  the  whole, 
claimed  to  he  allowed,  under  section  37  of 
the  Act  of  1853  (16  &  17  Vict.  c.  34),  a 
deduction  of  an  average  for  twenty-one 
yean  of  a  sum  of  16,54U.  is.  Id.,  alleged 
to  have  heen  expended  hj  him  since  the 
beginning  of  the  year  1880  in  making  an 
embankment  with  other  necessary  works 
for  the  protection  and  preBcrvation  (as 
alleged)  of  such  lands  from  the  overflowing 
of  the  estuary  of  the  tidal  river  Kibhle. 

The  dauses  of  the  Income  Tax  Acts  re- 
lating to  the  case  are  : — 

5  &  6  Vict.  c.  36.  s.  60,  schedule  A,  No. 
Y. :  ''Particular  deductions  and  allow- 
ances in  respect  of  the  duties  under  sche- 
dule A."  Sixth  Clause  (Drainage,  &c.), 
''For  the  amount  charged  on  lands,  tene- 
ments, hereditaments,  or  heritages  by  a 
pablie  rate  or  assessment  in  respect  of 
draining,  fencing,  or  embanking  the  same." 

16  A  17  Vict.  c.  34.  s.  37  :  "  In  charg- 
ing the  duty  under  schedule  A  of  this  Act 
in  respect  of  lands,  an  allowance  and  de- 
duction shall  be  made  for  the  amount 
expended  by  the  landlord  or  owner  thereof 
on  an  average  of  the  twenty-one  preceding 
years  in  the  making  or  repairing  of  sear 
▼alls  or  other  emba^ments  necessary  for 
the  preservation  or  protection  of  such 
lands  against  the  encroachment  or  over- 
flowing of  the  sea  or  any  tidal  river, 
although  the  sums  expended  may  not  have 
been  charged  on  such  lands  by  any  public 
rate  or  assessment.'' 

Hesketh-with-Breconsall  is  a  township 
utnate  on  the  south  side,  and  adjoining  to 
the  estuary  of  the  river  Hibble,  a  tidal 
river,  containing,  as  shewn  on  the  Ord- 
nance Survey  map  of  1848  (six-inch  scale), 
4,735a.  3r.  lip.,  including  2,761a.  Ir.  34p. 
tidal  water.  Of  the  enclosed  portion  of 
this,  thus  amounting  to  1,974a.  Ir.  17p., 
the  late  Sir  Thomas  G.  Hesketh,  Bart., 
iather  and  predecessor  in  title  of  the  ap- 
pellant, was  at  the  date  of  the  above 
mrvey,  as  appellant  now  is,  the  owner  of 
by  far  the  greater  part. 

Of  the  unenclosed  portion,  called  in  the 
above-mentioned  Act  '*  tidal  water  "  (the 
whole  of  which  by  a  local  Act  of  Parlia- 
ment, passed  in  1853  for  improving  the 
navigation  of  the  river  Hibble,  was  vested 
Vol,  R7.— Q  B. 
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in  the  Kibble  Navigation  Company),  the 
appellant  was  in  the  year  1880  the  owner 
of  about  2,000  acres  purchased  by  his  said 
father,  in  1858,  for  a  sum  of  8,135^.  from 
the  said  company,  and  which  previous  to 
1880  had  by  reason  of  the  execution  of 
the  powers  of  the  Ribble  Company's  Act, 
and  of  the  changes  in  the  course  of  the 
channel  by  reason  thereof,  and  by  con- 
sequent gradual  accretion,  as  well  before 
as  after  the  purchase  by  the  appellant's 
father,  been  so  far  gained  or  reclaimed, 
that  though  still  open  to  the  river  Kibble, 
and  liable  to  be  more  or  less  flooded  at 
every  tide,  the  greater  portion,  including 
the  lands  the  subject  of  this  appeal,  had 
become  covered  with  short  herbage — be- 
come, in  fact,  a  salt  marsh,  known  as 
Hesketh  Marsh — and  worth  as  pasturage 
from  58.  to  10^.  per  acre,  and  was  assessed 
to  the  poor  rate  and  income  tax  at  from 
300Z.  to  350^.  per  annum. 

In  the  year  1880  steps  were  commenced 
by  the  appellant  to  exclude  the  tidal  water 
from  a  portion  of  the  above  2,000  acres  of 
salt  marsh,  comprising  the  lands  the  sub- 
ject of  this  appeal,  and  the  necessary  roads, 
dndns,  and  embankments,  in  all  about 
1,077  acres;  and  this  was  effected  in  1886, 
in  which  year  about  526  acres  were  culti- 
vated ;  in  the  year  1886, 787  acres ;  and  in 
the  next  year  (1887)  it  is  expected  that 
the  remaining  quantity,  excepting  roads 
and  drains,  will  be  cultivated. 

The  works  have  consisted  of  an  em- 
bankment three  and  three-quarters  miles 
long,  and  about  twelve  feet  high,  with  the 
necessary  provision  for  drainage  and  ac- 
cess by  roads.  The  cost  has  been  as 
follows : — 

Embankment       .  .  £14,318     1    4 

Sluices 712  10    2 

Drainage,  roads,  walls,  &c.  998  14    8 

Engineer's  commission,  &c.  516  17  1 1 

Gross  total  £16,541    4     1 

The  land  with  the  tidal  water  excluded 
leta  at  a  yearly  rent  of  from  31.  to  31.  10«. 
per  acre ;  when  open  to  the  tidal  water  it 
produced  only  from  58.  to  10«.  per  acre  as 
pasturage. 

On  these  facts  the  appellant  contended 
that  he  was  entitled  under  section  37, 
above  quoted,  to  a  deduction  of  one  twenty- 
first  part  of  the  above  total  expenditure  of 
5iB 


Digitized  by 


Google 


186 


QUEEN'S  BENCH  DIYISION. 


[N.S. 


Heiketh  v.  Bray. 

16,54U.  i8.  Id.,  equal  to  787Z.  IZs,  id., 
from  the  total  of  the  assessment  for  the 
year  1885-86  of  the  lands  in  question, 
amounting  to  1,572^.  10«.  as  above  stated, 
on  the  ground  that  the  money  was  ex- 
pended in  making  embankments  and  other 
works  for  the  protection  of  the  land 
against  the  encroachment  or  overflowing  of 
the  river  Bibble  tidal  river. 

The  surveyor,  on  the  other  hand,  con- 
tended that  the  d7th  section  above-men- 
tioned applies  only  to  expenditure  incurred 
for  the  preservation  and  protection  of  lands 
already  effectually  reclaimed  in  order  to 
maintain  their  current  value,  and  there- 
fore properly  chargeable;  whereas  the 
above  expenditure,  as  shewn  by  the  appel- 
lant, has  been  incurred  for  what  is  in 
effect  the  further  reclamation  of  land  pre- 
viously open  to  overflow  by  the  tide,  and 
of  very  small  value,  and  its  conversion 
into  agricultural  land,  and  consequent  great 
increase  in  value ;  and  it  is  in  £act  in  the 
nature  of  a  purchase  or  other  expenditure 
of  capital,  as  for  erection  of  buildings,  <bc., 
and  not,  therefore,  within  the  meaning  of 
the  37th  section  of  the  statute. 

The  commissioners,  being  of  opinion 
that  the  contention  of  the  surveyor,  and 
his  interpretation  of  the  37th  section 
above-mentioned,  was  right,  refused  to 
allow  the  deduction,  and  dismissed  the 
appeal. 

Cripps,  for  the  appellant. — It  is  ad- 
mitted by  the  Crown  that  a  deduction 
may  be  claimed  in  respect  of  lands  already 
reclaimed.  Accordingly,  it  is  in  the  first 
place  submitted  that  it  is  wholly  im- 
material whether  this  embankment  was 
for  reclamation  or  maintenance,  and  in 
the  second  that  the  land  was  already  re- 
claimed, and  that  the  embankment  was 
for  maintenance.  The  Kibble  Navigation 
Company  has  power  under  certain  local 
Acts  to  sell  lands  as  they  reclaim  them  in 
the  estuary  of  the  Kibble,  and  the  appel- 
lant's father  bought  the  lands  in  question 
in  1858.  Before  the  embankment  was 
constructed  these  lands  were  marked  on 
the  map  as  reclaimed  lands,  and  were 
then  let  at  from  5«.  to  10«.  an  acre.  They 
were  assessable  to  the  amount  of  300/. 
a  year  long  before  the  embankment  was 
made.     In  neither  the  earlier  Act  (5  &  6 


Yict.  c.  36.  B.  60.  Bohed.  A.  No.  5)  nor 
the  later  (16  &  17  Vict.  c.  34.  8.  37)  is 
any  distinction  drawn  between  the  main- 
tenance of  an  embankment  for  the  reclaim- 
ing and  for  maintaining  of  lauds :  the 
words  are  "  preservation  and  protection." 

The  Solidtar-General  (Sir  E.  Clarke^ 
Q.C.)  and  Dicey,  for  the  Crown. — If  t^eee 
words,  "  overflowing  of  the  sea,"  are  to  be 
applied  to  all  lands,  it  would  involve  the 
right  of  any  one  who  owned  the  shore  to 
claim  for  a  reduction.  The  6th  olanse  of 
(division)  No.  V.,  sched.  A.  of  5  <fe  6  Vict 
c.  35,  8.  60,  provides  for  particular  redac- 
tions and  allowances  in  respect  of  draining, 
fencing,  or  embanking ;  these  words  clearly 
have  reference  to  a  public  advantage  and 
not  to  a  private  gain.  The  intention  of  the 
framers  of  this  Act  and  of  the  subsequent 
Act  was  that  the  landowner  should  only 
be  allowed  a  deduction  for  the  cost  of 
protecting  property,  and  not  for  making 
that  property  more  valuable  to  himself. 

Cripps,  in  reply. — The  specific  words  of 
section  37  of  the  Act  of  16  &  17  Vict,  a  34 
ai*e  in  the  disjunctive: ''  the  making  or  re- 
pairing of  sea  walls  or  other  embankmentcr 
necessary  for  the  protection  or  preservation 
of  such  lands  against  the  encroachment  or 
overflowing  of  the  sea  or  any  tidal  rivei'." 
There  is  nothing  to  shew  that  these  walls 
were  not  made  to  keep  out  the  overflowing 
of  the  tide.     There  are  no  limitiBg  words. 

Pollock,  B. — The  only  question  in  this 
case  is  whether  Sir  Thomas  Hesketh,  the 
owner  of  a  large  property  in  respect  of 
which  it  is  admitted  he  is  properly  as- 
sessed to  the  income  tax,  is  entitled  to  a 
deduction  in  respect  of  money  which  he 
has  expended  in  building  sea-walls  and 
embankments  for  the  purpose  of  reclaiming 
1,077  acres,  being  a  portion  of  that  pro- 
perty. 

Now  the  ground  upon  which  he  claims 
is  this — that  he  comes  within  the  words 
of  section  37  of  the  Income  Tax  Act  of 
1853  (16  &  17  Vict.  c.  34),  which  are : 
"In  charging  the  duty  under  schedule 
(A.)  of  this  Act  in  respect  of  lands,  an 
allowance  and  deduction  shall  be  made 
for  the  amount  expended  by  the  landlord 
or  owner  thereof,  on  an  average  of  the 
twenty-one  preceding  years,  in  the  making 
or  repairing  of  sea-walls  or  other  embank- 
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montB  necessary  for  the  preeenration  or 
protection  of  sach  lands  against  the  en- 
croachment or  overflowing  of  the  sea  or 
any  tidal  river.  ..." 

In  the  first  place  it  is  to  be  remembered 
ihat  this  is  an  inoome-taz  Act,  and  the 
aasefisment  is  one  upon  the  income  arising 
fipomland. 

Looking  at  it  broadly,  the  Act  of  5  <fe  6 
Vict,  c  35.  s.  60,  by  the  6th  clause  of  (divi- 
sion) No.  y.  of  schedule  A.,  gave  a  similar 
deduction  where  sums  were,  expended  in 
diaining,  fencing,  or  embanking;  but  it  did 
not  allow  any  such  deduction  for  the  im- 
provement or  enhancement  of  the  perma- 
nent value  of  the  land  by  the  expenditure 
of  capital. 

Coming  back,  however,  to  the  particular 
words  of  section  37  of  the  later  Act,  it  is 
dear  that  it  would  have  been  very  easy 
to  nse,  I  will  not  say  actually  the  word 
"  reclaim,"  but  the  word  "  improvement," 
shewing  that  if  the  Legislature  thought 
an  owner  ought  to  be  rewarded  for  the 
improvement  of  his  land,  an  allowance 
from  the  income  tax  should  be  made  in 
respect  of  the  capital  expended  to  procure 
that  improvement.  To  my  mind,  the  real 
object  of  this  Act  was  to  allow  a  deduction 
or  exemption  necessary  for  the  preserva- 
tion  or  protection  of  the  particular  land 
in  question,  looking  at  the  status  quo  in 
which  it  then  was;  and  the  "preserva- 
tion and  protection "  was  the  making  of 
either  a  sea-wall  or  embankment.  Now 
there  is  no  difficulty  in  giving  full  effect 
to  these  words,  because  it  is  known,  as  a 
matter  of  history  in  this  country,  that 
these  embankments  have  been  absolutely 
necessary  to  prevent  the  encroachment  or 
overflowing  of  the  sea  or  tidal  rivers. 

Bat  the  rising  of  the  tide  twice  a  day 
cannot  be  spoken  of  as  an  encroachment 
or  overflowing  of  the  sea  or  tidal  rivers ; 
it  18  a  natural  event,  which  may  or  may 
not  improve  the  value  of  land. 

In  the  present  case  it  appears  to  me 
that  the  capital  value  of  tins  land  has 
been  enhanced,  and  that  the  owner  must 
pay  upon  the  income  arising  from  it, 
whether  small  or  large — small  as  it  was 
before,  large  as  it  is  now. 

Ix)oking  at  the  particular  application  of 
this  section,  it  is  obvious  that  it  oould  not 
apply  to  a  case  of  this  kind.     Imagine  the 
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case  of  a  lord  of  a  manor  who  held,  by 
ancient  grant  from  the  Crown,  the  fore- 
shore between  high  and  low  wat^r  mark, 
which  otherwise  would  be  in  the  Crown ; 
and  he  found  it  worth  his  while  to  con- 
vert land  covered  with  watei*  at  high  tide 
into  land  which  should  never  be  covered 
with  water  again.  He  might  or  might 
not  improve  his  property  by  so  doing,  but 
it  is  clear  to  my  mind  that  it  could  not 
be  said  that  he  did  it  for  the  preservation 
or  protection  of  his  land.  He  did  it  to 
chimge  the  character  of  it;  and  here 
comes  in  the  argument  which  Mr.  Cripps 
put  very  forcibly,  which  was  that  as 
this  land  had  before  paid  income  tax, 
therefore  the  building  of  this  sea-wall  was 
the  building  of  a  wall  for  the  preservation 
or  protection  of  the  land.  But  the  an- 
swer to  this  argument  is,  that  it  is  not 
because  the  land  formerly  paid  income  tax 
that  it  is  to  be  treated  as  a  grant  of 
ancient  land  which  had  been  protected  be- 
fore. Whether  it  is  deep  or  shallow,  it 
produces  the  same  net  annual  income, 
and  in  respect  of  that  net  annual  income, 
whether  derived  from  mussel  or  oyster 
fishery,  or  by  gathering  seaweed  for 
manure,  or  if  it  were  a  salting  upon 
which  cattle  were  fed  during  portions  of 
the  day,  it  would  not  make  it  land  for  the 
preservation  or  protection  of  which  against 
the  encroachment  or  overflowing  of  the 
sea  this  sea-wall  or  embankment  was 
necessary.  Therefore,  upon  all  these 
grounds,  it  seems  to  me  when  the  case  is 
fairly  considered  it  is  quite  clear  that 
this  claim  to  exemption  cannot  prevail, 
and  that  the  appeal  must  be  di^issed, 
with  costs. 

Hawkins,  J. — I  am  of  the  same  opinion. 
I  was  very  much  struck  at  first  with  the 
argument  of  Mr.  Cripps,  and  much  in- 
clined to  go  with  him  until  I  carefully 
read  section  37.  Comparing  this  with  the 
exemption  claimed,  it  appears  to  me,  with 
the  best  consideration  I  can  give  to  the 
matter,  that  Sir  Thomas  Hesketh  has  no 
right  to  the  deduction  be  seeks. 

Now  the  exemption  is  this :  **  In  charging 
the  duty  under  Schedule  A  of  this  Act  in 
respect  of  lands,  an  allowance  and  deduc- 
tion shall  be  made  for  the  amount  ex- 
pended by  the  landlord  or  owner  thereof, 
on  an  average  of  the  twenty-one  preceding 
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years,  in  the  making  or  repairing  of  sea- 
walls or  other  embankments  necessary  for 
the    preservation  or   protection  of  such 
lands  against  the  encroachments  or  over- 
flowing of  the  sea  or  any  tidal  river, 
although  the  sums  expended  may  not  have 
been  charged  on  such  lands  by  any  public 
rate  or  assessment."     Now  we  look  at  the 
condition  of  the  land  when  it  was  first  of 
all  assessed  to  the  income  tax,  because  un- 
doubtedly, as  the  Case  finds,  the  land  was 
then  of  the  rental  value  of  between  ba, 
and  \Qa,  an  acre,  and  its  rateable  value 
came  to  300Z.   or  thereabouts.     At  that 
time  its  value  was  comparatively  small, 
because  at  every  tide  it  was  covered  with 
water,  but  such  as  it  was  it  was  liable 
to  be  assessed  to  the  income  tax.     This 
being  the  case,  it  was  certainly  not  neces- 
sary for  the  preservation  or  protection  of 
land  against  encroachment  or  overflow  of 
the  sea  that  any  embankment  or  sea-wall 
should  have  been  either  made  or  repaired. 
Nevertheless  the  owner  of  the  land  was 
perfectly  at  liberty  to  convert  it  into  pro- 
perty of  a  totally  different  character ;  and 
if  he  thought  he  could  improve  his  own 
income  and  enhance  the  value  of  his  own 
property  by  converting  that  land  which 
hitherto  required  no  protection,  into  land 
over  which  the  tide  would  never  flow,  he 
had  a  right  to  do  so.     But  it  was  for  en- 
hancing the  value  of  his  property  that  he 
had  a  right  to  do  this.     He  built  the  sea- 
wall not  to  protect  or  preserve  the  land  in 
its  then  condition,  but  to  make  a  new  and 
more  valuable  property  of  land  which  had 
already  been  assessed  to  the  income  tax  as 
worth  something.     There  is  no  doubt  that 
after  this  improveinent  the  Income  Tax 
Commissioners  were  entitled  to  assess  the 
land  according  to  its  then  improved  value 
in  precisely  the  same  way  as  they  would 
be  entitled  to  assess  a  piece  of  waste  con- 
verted into  building  land.     But  it  is  said 
that  the  expenditure  in  converting  land 
worth  from  bs,  to  10«.  an  acre  into  land 
worth  3^.  10«.  or  4Z.  an  acre,  was  an  ex- 
penditure rendered  necessary  for  preserv- 
ing or  pix>tecting  lands  assessable  to  the 
income  tax  from  the  overflow  of  water. 
There  I  difier.    As  I  have  already  pointed 
out,  it  was  not  necessary  for.  the  lands 
which  were  assessed  before  the  improve- 


ment that  they  ahoold  be  protected  by  any 
embankment  or  sea-wall. 

Whether  or  not  in  the  future  that 
which  is  necessary  to  preserve  the  land  in 
its  improved  and  altered  condition  shall 
be  allowed  in  assessing  the  income  tax,  is 
a  totally  different  question  to  the  question 
whether  or  not  the  deduction  is  to  be 
made  in  respect  of  the  expenditure  in  im- 
proving the  land  itself  for  the  porpoaes  of 
the  private  gain  and  the  private  interests 
of  the  owner. 

In  my  judgment  the  deduction  ought  not 
to  be  made  in  respect  of  this  embankment, 
simply  because  it  was  made  for  converting 
comparatively  valueless  land,  which  was 
overflowed  by  the  tide,  and  required  no  pro- 
tection, into  land  of  a  much  more  valuable 
character  which  does  require  protection, 
and  for  which  at  the  end  of  another  ex- 
penditure which  may  be  made  for  the 
purpose  of  preserving  and  protecting  the 
land  in  its  new  and  altered  condition,  an 
exemption  or  deduction  may  be  claimed; 
but  we  are  not  dealing  with  such  a  state 
of  things  now. 

In  my  judgment  this  appeal  must  be 
dismissed,  with  costs. 

JudgmevUfor  Croum, 


Solicitors— Paterson,  Snow,  Bloxam  &  Co.,  agents 
for  Wilson,  Deacon,  Wright  &  Wilsons,  Pres- 
ton, for  appellant;  Inland  Revenae  Solicitors, 
for  the  Crown. 


[IN  THE  COURT  OF  APPEAL.] 
1888.     1  THE  QUEEN  t?.  KINO  AND  OTHERS, 

Jan.  13.  J      JUSTICES  for  manchesteb. 

IntoxiccUing  Liquor  Licences — Beer  Li- 
cence existing  in  1869 — Application  by 
Holder  for  Wine  Licence — Jttsticea — Jurii- 
diction  to  re/use — Mandamua^-The  Wine 
and  Beerhouse  Act,  1869  (32  &  33  Viot^ 
c,  27),  s,  19. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  20.] 
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[IN  THB  COUBT  OF  APPEAL.] 
1887.  ]  THB    DUKE    OF  DEVONSHIRE 

Nov.  10,  11,  [  AND  OTHERS  V.  PATTINSON 
AND  THB  MAYOR  ETC,  OF 
CARLISLB.* 

Fishery — Manor — Non^iidcd  a/nd  Non- 
fiangable  River — Grant  of  Olose  bounded 
by  River — Eight  of  Gramtee  to  Half  of 
Bed  of  River — Rebuttal  of  Presumption — 
Franchise — Right  of  Grown  to  grant 
Fithery  to  Subject  to  Exclueion  of  Oumer 
of  Soil, 

The  Crown  can  hold  a  river-bed  through- 
out a  manor  and  the  fishery  in  the  river 
flowing  over  the  same  as  parcel  of  the 
manor,  and  may  grant  the  manor  with  the 
river-bed  and  fishery  to  a  subject  y  and  the 
subject  may  grant  the  banks  of  the  river 
with  reservation  of  the  river-bed  and  fishery. 

The  presumption  that  a  grant  by  deed  of 
a  dose,  described  as  bounded  by  a  river, 
passes  half  the  bed  of  the  river,  so  as  to 
give  a  right  of  fishery  to  the  grantee,  may 
bi  rebutted  not  merely  by  words  in  the  deed 
itadf,  but  by  shewing  the  circumstances 
under  which  the  deed  was  executed, 

Qaaere,  whether  the  prerogative  of  the 
iijig  to  put  a  river  in  defence  in  anticipa- 
tion of  a  royal  visit  for  the  purpose  of 
fishing  would  have  authorised  him  to  close 
the  river  against  the  owner  of  the  soil. 

Quaere  dbso,  whether  the  prerogative  was 
not  merely  of  a  character  personal  to  the 
iisig  and  his  court,  amd  whether  it  could  be 
granted  by  the  king  so  as  to  be  held  as  a 
franchise  by  a  subject. 

QuaBre  also,  whether  if  it  could  be  so 
Md,  it  would  confer  on  the  subject  a  per- 
manent right  to  fish,  to  the  conlinual  eos- 
dmsion  of  the  oumer  of  the  soil. 

Appeal  from  the  judgment  of  Smith,  J. 

Toe  action  was  brought  to  recover 
daiDages  for  wrongfully  entering  upon  and 
fishing  in  a  several  fishery  in  the  river 
Eden.  The  plaintiff,  the  Duke,  as  lord  of 
the  manor  of  the  socage  of  the  castle  of 
Girlisle,  claimed  to  l^  the  owner  of  a 
Kvenl  and  exclusive  fishery  in  the  river 
Eden,  which  was  within  the  manor.  The 
tight  was  claimed  as  to  a  certain  part  of 
the  river,  the  limit  being  shewn  on  a  plan 
simezed  to  the  statement  of  claim  to  ex- 

*  Coram  Lord  Saher,  M.B.,  Bowen,  L.J., 
•ad  Fry,  L  J. 


tend  over  half  the  stream ;  and  as  to 
certain  other  part  to  extend  over  the 
whole  of  the  stream.  The  other  plaintifib 
qlaimed  the  right  as  being  tenants  of  the 
Duke  and  in  possession  of  the  fishery.  The 
defendants,  as  to  certain  portions  of  the 
river,  which  were  defined  in  a  map  attached 
to  the  statement  of  defence,  denied  that  the 
Duke  was  the  owner  of  a  several  and  ex- 
clusive fishery  in  the  same,  and  further 
alleged  that,  at  the  time  of  the  trespass 
complained  of,  the  lands  abutting  on  those 
portions  of  the  river,  and  the  bed  of  the 
river  lying  between  such  lands  and  the 
middle  of  the  stream,  and  the  several 
fishery  on  such  portions  of  the  river  Eden, 
were  the  freehold  of  the  corporation,  and 
that  the  defendant  Pattinson  fished  thereon 
by  the  authority  of  the  corporation.  As 
to  the  remaining  portions  of  the  river,  the 
defendants  did  not  admit  the  allegation 
that  the  Duke  was  the  owner  of  a  several 
and  exclusive  fishery  therein,  or  that  the 
other  plaintifiBs  were  his  tenants  or  in 
possession  of  such  fishery.  The  river  in 
question  was  neither  tidal  nor  navigable. 
The  question  at  issue  was  whether  the 
Duke  had  proved  his  title,  and  this  in- 
volved the  two  points — first,  as  to  the 
user  in  the  river,  and  secondly,  as  to 
whether,  if  an  ancient  user  had  been 
proved,  any  l^gal  origin  consistent  with 
the  fJEicts  proved  could  be  found.  The 
facts  as  to  the  devolution  of  the  manor 
and  the  title  of  the  corporation  as  ri- 
parian owners  are  fully  stated  in  the 
written  judgment  of  the  Court. 

The  action  was  commenced  before 
Smith,  J.,  and  a  special  jury,  but  by 
agreement  the  jury  were  discharged.  The 
learned  Judge  reserved  the  case  for  fur. 
ther  consideration  in  London,  and  in  the 
result  found  that  as  it  had  been  proved 
that  the  Duke  and  his  predecessors,  for 
more  than  200  years,  had  exercised  the 
exclusive  right  of  fishery  over  the  whole 
of  the  water  claimed,  and  that  no  riparian 
owner,  including  the  corporation,  had  ever 
claimed  or  attempted  to  claim  any  right  to 
fish  therein,  a  lost  grant  from  the  Crown 
must  be  presumed  of  an  exclusive  fishery 
in  gross  appurtenant  to  the  manor. 
Judgment  was  accordingly  given  for  the 
plaintifBs. 

The  corporation  appealed. 
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JDuke  qf  BwoTuhirs  v.  Pattiruon,  App, 
Ambrose^  Q.C.,  and  B.  P(ige  (with  them 
SuUon)y  for  the  corporation. — The  cor- 
poration have  an  exchisive  fishery  in  the 
water  in  question,  the  land  abutting  on 
the  water  haying  been  conveyed  to  them 
without  any  reservation  of  the  fishery  in 
front  of  such  land.  The  Duke  is  only 
entitled  to  such  a  fishery  as  any  riparian 
owner,  by  virtue  of  his  being  owner  of  the 
soil  and  bed  of  the  river,  would  be  entitled 
to.  The  claim  of  the  corporation  is  under 
conveyances  from  the  Duke,  whose  pre- 
decessors in  title  derived  their  title  under 
gi*ants  from  the  Crown.  Before  Magna 
Charta,  the  Crown  could  grant  a  several 
fishery  in  a  tidal  river ;  but  if  it  comes 
back  to  the  Crown,  it  is  as  propeii^y  and 
does  not  merge  in  the  Crown — The  Duke 
of  Northumberland  v.  Houghton  (1).  The 
owner  of  land  in  a  non-tidal  river  can 
grant  a  fishery  in  gross  to  an  individual ; 
but  as  soon  as  such  owner  gets  back  the 
fishery  in  gross  it  would  merge.  A  free 
warren  does  not  merge  by  reverting  to  the 
Crown ;  but  that  is  a  franchise  depending 
on  the  prerogative — Steph,  Com,,  vol.  i. 
p.  668  (8th  ed.),  and  Co,  Inst,  c.  73.  tit. 
"Courts  of  the  Forest."  A  fishery  in 
private  waters  does  not  emanate  from  the 
Crown  at  all ;  it  is  a  right  carved  out  of 
the  fee-simple  in  the  soil.  The  fishery  here 
is  a  fishery  in  gross ;  the  river  is  neither 
tidal  nor  navigable ;  the  fishery  derives  its 
origin  firom  the  proprietary  rights  of  the 
grantor,  and  not  from  any  royal  franchise 
-^Sury  V.  Figot  (2).  The  cases  of  The 
Duke  of  NoTthuwhtrlamd  v.  Houghton  (1), 
The  Case  of  the  Abbot  of  Strata  MerceUa 
(3),  and  Heddy  v.  Whedhouae  (4)  relate 
entirely  to  franchises.  Moreover,  the 
allegation  of  a  several  fishery  imports  that 
there  is  ownership  of  the  soQ — Holford  v. 
Bailey  (5).  The  person  who  claims  a 
several  fishery  must  either  be  the  owner 
of  the  soil  or  claiming  through  the  owner. 
The  Crown  never  had  the  power,  either 
before  or  since  Magna  Charta,  to  create  a 
franchise  in  the  nature  of  a  several  fishery 
in  a  non-navigable  river  where  it  was  not 

(!)  39  Law  J.  Bep.  Exch.  66;    Law  Rep. 
5  Exch.  127. 

(2)  Poph.  166. 

(3)  9  Bep.  24. 

(4)  2  Oro.  EUz.  691. 

(6)  13  Q.B.  Bep.  426 ;  18  Law  J.  Bep.  Q.B.  109. 


the  owner— Carter  v.  Murcot  (6),  BrigUno 
V.  Cormican  (7),  Malcolmson  v.  ffDea  (8), 
The  Case  of  the  Bann  Fishery  (9),  and 
Hale  De  Jure  Maris,  ch.  2,  tit.  "  Of  pre- 
rogative in  private  or  fresh  water."  The 
soU  of  navigable  rivers  is  in  the  Crown — 
Malcolmson  v.  O'Dea  (8).  A  fishery  can- 
not be  appurtenant  so  as  to  pass  by  a  con- 
veyance of  the  land.  Even  if  the  Crown 
could  have  created  a  fishery  as  appurtenant 
to  a  manor,  it  would  not  pass  under  a 
conveyance  of  the  manor  with  its  appur- 
tenances, if  it  were  not  for  the  benefit  of 
the  land  to  which  it  is  said  to  be  appui^ 
tenant. 

Where  a  deed  simply  conveys  the  bank 
of  a  river,  without  any  mention  being  made 
as  to  the  river,  the  presumption  is  that 
half  the  bed  of  the  river  passes,  unless  some 
other  intention  is  manifest  from  the  deed — 
Lord  V.  The  Commissioners  of  Sydney  (10), 
Berridge  v.  Ward  (11),  Crossley  v.  Zight- 
owler  (12),  The  Marquis  of  Salisbury  v. 
The  Great  Northern  Railway  Company 
(13),  Wheeldon  v.  Burrows  (U),  Miekk- 
thwait  V.  The  Newlay  Bridge  Company 
(15),  Doe  d,  Freeland  v.  Burt  (16),  BeekeU 
V.  The  Corporation  of  Leeds  (17),  Bot4jl8U>n 
V.  Hardy  (18),  Morris  v.  Dimes  (19), 
Bailey  v.  Stephens  (20),  Rogers  v.  AUen 
(21),  Ackroyd  v.  Smith  (2 2),  and  if OMc^  on 
the  Law  of  Navigation  of  Rivers  (p.  18). 

Hall  on  the  Seashore  (p.  6n,  and  Appen- 
dix, p.  Ixxvi.),  Co,  Inst,  (p.  478,  tit.  "  St 
2.  Westm."),  Cruise's  Dig.  (vol.  iii.  p.  244, 

(6)  4  Burr.  2162. 

(7)  Law  Bep.  3  App.  Cas.  641. 

(8)  10  H.L.  Cas.  693,  618. 

(9)  Davis,  55». 

(10)  12  Moo.  P.O.  473,  496. 

01)  10  Com.  B.  Rep.  N.S.  400 ;  30  Law  J.  Rep. 
C.P.  218. 

(12)  Law  Rep.  3  Eq.  279 ;  on  appeal,  36  Law 
J.  Rep.  Chanc.  584 ;  Law  Rep.  2  Chanc.  478. 

(13)  6  Com.  B.  Rep.  N.S.  174;  28  Law  J.  Rep. 
C.P.  40. 

(14)  48  Law  J.  Rep.  Chanc.  853 ;  Law  Bep. 
12  Ch.  D.  31. 

(15)  Law  Rep.  33  Ch.  D.  145. 

(16)  1  Term  Rep.  701.  • 

(17)  Law  Rep.  7  Chanc.  421. 

(18)  Cro.  EUz.  547. 

(19)  1  Ad.  &  B.  654 ;  3  Law  J.  Rep.  K.B.  170. 

(20)  12  Com.  B.  Rep.  N.S.  91 ;  31  Law  J.  Rep. 
C.P.  226. 

(21)  1  Campb.  809. 

(22)  10  Com.  B.  Rep.  164 ;  19  Law  J.  Rep. 
C.P.  816. 
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UL  27),  and  Bacon's  Abridg.  (7th  ed., 
p.  396)  were  also  referred  to. 

It  was  also  argued  that  there  waj3  no 
eyidenoe  to  support  the  finding  as  to  ancient 
luor. 

LUUeTf  Q,0.j  and  Stuart  Moore  (with 
them  W,  H.  Squire),  for  the  Duke. 

riiOED  EsHBB,  M.R. — We  do  not  desire 
to  bear  any  argument  on  the  question  of 
luer;  nor  whether,  assuming  there  can  be 
a  right  of  fishery  appurtenant  to  a  manor, 
it  would  pass  under  the  word  *'  appur- 
tenant/' but  only  on  the  question  whether 
the  Crown  can  haye  such  a  right  as  a  fishery 
in  a  private  river;  and,  if  so,  whether  it 
can  be  granted  to  a  subject.] 

There  is  no  difierence,  for  the  purposes 
of  thiB  case,  between  tidal  and  non-tidal 
rivers.  Before  Magna  Charta  the  king 
ooald  grant  a  right  of  fishery  in  a  tided 
river,  and  such  a  right  could  also  be 
granted  in  respect  of  a  non-tidal  river. 
The  grant  of  the  socage  of  the  manor  of 
Oarlisle  carried  with  it  the  soil  of  the  river ; 
this  was  appurtenant  to  the  manor,  which 
vas  granted  as  a  separate  hereditament — 
NeiUy.  The  Duke  of  Devonshire  (23).  If 
the  right  depends  on  proprietorship  in  the 
soil,  and  if  the  king  can  grant  the  fishery 
m  a  tidal  liver  bemuse  he  has  the  soil,  he 
may  grant  both  the  soil  of  the  river  and 
the  fishery  in  a  private  river  together — 
Foster  v.  Wright  (24).  There  is  no  autho- 
rity for  the  proposition  that  before  Magna 
Charta  the  king  had  no  rights  whatever  in 
a  private  river.  No  doubt  there  is  no  case 
where  a  several  fishery  has  been  recovered, 
or  possession  of  it  held,  on  the  ground  of 
its  being  a  franchise  granted  by  the  king 
of  a  non-navigable  freshwater  river.  The 
finery  here  is,  and  always  has  been,  parcel 
of  the  manor  of  the  socage  of  Carlisle,  and 
it  came  to  the  plaintiff  under  a  grant  from 
the  Crown  to  his  predecessors.  It  may  be 
that  the  Crown  could  not  grant  such 
a  franchise  over  the  soil  of  another  person 
in  a  private  river;  but  the  river  Eden 
hekmged  to  the  Crown.  The  writ  de 
defensione  is  a  personal  interest  in  the 
kmg  for  his  recreation ;  but  it  is  doubtful 
whether  he  could  not  grant  it  to  a  sub- 
ject   In  the  writ  given  in  the  Patent 

(23)  Law  Rep.  8  App.  Cas.  135. 

(24)  49  Uw  J.  Rep.  C.P.  07 :  Law  Rep. 
4C.P.  D.438. 
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Roll  18  Edw.  I,,  membrane  40,  the  king 
deputed  his  right  to  go  hawking  to  a  sub- 
ject. There  is  no  authority  to  ^ew  when 
the  king  could  grant  a  franchise ;  the  Court 
therefore  can  only  presume  a  legal  origin. 

Beckett  v.  The  Corporation  of  Leeds  (17) 
was  also  referred  to. 

Arnbrose,  Q,C.,  replied. 

Lord  Esher,  ^.R. — ^We  have  come  to 
the  conclusion  to  dismiss  the  appeal  and 
to  maintain  the  judgment  of  Mr.  Justice 
Smith,  but  not  upon  the  grounds  there 
given. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered 
(on  Dec.  14)  by 

Fry,  L.J. — The  plaintiffs  in  this  ac- 
tion sue  the  Corporation  of  Carlisle  and 
one  Pattinson  for  a  trespass  on  the 
plaintiffs'  fishery  in  the  river  Eden, 
committed  by  the  defendant  Pattinson 
under  the  auUiority  of  the  defendants,  the 
corporation.  The  action  has,  by  the  con- 
duct of  both  parties,  been  treated  as  one 
not  only  to  determine  the  question  of 
trespass  or  no  trespass  at  the  particular 
spot  where  Pattinson  fished,  but  to  ascertain 
the  rights  of  the  respective  pai'ties  in  the 
river  Eden  in  the  locality  in  question. 
The  plaintiff,  the  Duke,  claims  a  fishery 
in  the  locus  in  quo  as  lord  of  the  manor 
of  the  socage  of  the  castle  of  Carlisle ; 
the  defendants,  the  corporation,  defend  as 
riparian  owners.  The  Eden  throughout 
the  stretch  in  controversy  is  neither  tidal 
nor  navigable.  The  question  really  is 
whether  the  plaintiff,  the  Duke,  has  proved 
his  title  to  the  fishery  claimed,  and  this 
subdivides  itself  into  two  points — the  first 
as  to  the  user  in  the  river ;  and  the  second 
whether,  if  there  be  an  ancient  user  proved, 
any  legal  origin  can  be  found  for  it  con- 
sistently with  the  facts  in  evidence.  In 
order  to  make  intelligible  our  conclusions 
on  these  questions  it  will  be  necessary  to 
state  briefly  the  devolution  of  the  manor 
and  the  title  of  the  defendants  as  riparian 
owners. 

Before  the  year  1629  the  manor  in 
question  appears  to  have  been  parcel  of 
the  possessions  of  the  Crown  of  England, 
and  in  that  year  it  was  granted  by 
King  Charles  I.  to  the  Earl  of  Holland 
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and  others  as  trustees  for  Queen  Henrietta 
Maria  for  a  term  of  ninety-nine  years.  In 
1672  these  trustees  conveyed  the  term  to 
trustees  for  the  benefit  of  Catherine,  the 
Queen  of  Chaiies  II.  In  1678  Queen 
Catherine  demised  the  manor  to  the 
Earl  of  Carlisle.  In  1696  William  III. 
granted  the  reversion  expectant  on  the 
term  of  ninety-nine  years  to  the  Duke 
of  Portland.  In  1728  the  ninety-nine 
years'  term  expired,  and  thereupon  the 
Duke  of  Portland  entered  into  receipt  of 
the  rents  and  profits  of  the  manor.  In 
1787  the  Duke  of  Portland  conveyed  the 
manor  to  the  then  Duke  of  Devonshire, 
from  whom  the  present  Duke  claims  title. 
The  defendants,  the  corporation,  are  riparian 
owners  of  the  following  properties  derived 
from  the  Duke  or  his  predecessors  in  title 
— Low  Sands  and  WUlowholme,  conveyed 
by  the  Duke  to  the  corporation  in  1826 
and  1885  respectively,  with  express  reser- 
vations of  the  fishery ;  Hole  Meadow  and 
Low  Saucery,  conveyed  by  the  Dukes  of 
Portland  and  Devonshire  to  the  corpoi-a- 
tion  in  1767  and  1846  respectively,  the 
deeds  being  silent  as  to  the  fishery  ;  Castle 
Saucery,  conveyed  by  the  Duke  of  Devon- 
shire to  Messrs.  Dixon  in  1846,  the  con- 
veyance being  silent  as  to  the  fishery,  and 
conveyed  by  Messrs.  Dixon  to  the  cor- 
poration in  1871.  The  corporation  are 
also  the  owners  of  three  other  riparian 
properties — Stonyholme,  Etterby  Wath, 
and  Lowry  Holme — ^purchased  in  the  years 
1705,  1707,  and  1860  respectively  from 
owners  not  deriving  title  from  the  Duke. 
Stonyholme  is  east  of  and  outside  the 
manor ;  all  the  other  properties  lie  within 
the  manor  of  the  socage. 

Upon  the  question  of  user  we  have 
nothing  to  add  to  the  opinion  we  expressed 
at  the  end  of  the  appellants'  argument. 
In  the  course  of  his  judgment  Mr.  Justice 
Smith  observed  :  "  It  was  proved,  and 
indeed  there  was  no  evidence  to  the  con- 
trary, that  as  far  as  living  memory  went, 
the  Dukes  of  Devonshire  had  by  their 
tenants  continuously  fished  with  nets  when 
and  as  they  pleased  throughout  and  over 
the  whole  of  the  stretch  of  water  now 
claimed  by  the  plaintiff,  and  that  such 
tenants  had  taken  the  fish  therein  caught, 
and  annually  paid  the  stipulated  rent  for 
the  same.    It  was  also  equally  established 


that  during  that  period  no  riparian  owner 
had  ever  set  up,  or  attempted  to  set  up, 
any  claim  or  right  whatever  to  fish  in  the 
fishery  now  in  question."  If  this  sentenoe 
be  qualified,  as  the  learned  Judge  himself 
subsequently  qualified  it,  as  to  the  extent 
of  the  stretch  of  water,  we  are  of  the  same 
opinion  as  the  learned  Judge ;  and  we  agree 
with  him  that  it  is  just  and  reasonable  to 
hold  that  the  fishery  which  is  traced  in  the 
rentals  before  us  back  to  the  year  1702 
must  be  considered  to  be  a  fishery  of  the 
same  extent  and  kind  as  the  fishery  which 
has  been  exercised  by  the  Duke  and  his 
tenants  within  the  period  of  living  memory. 
Such  having  been  the  ancient  and  modem 
user  of  the  fishery,  it  is  plainly  incumbeat 
on  the  Coiurt  to  find  a  legal  origin  for  it, 
if  such  can  be  found.  The  defendants  say 
that  no  such  legal  origin  can  be  found. 

Mr.  Justice  Smith  has  come  to  the  con- 
clusion that  the  fishery  enjoyed  by  the  Daks 
and  his  predecessors  in  title  is  to  be  re- 
garded as  a  franchise — that  is,  a  right  in 
the  hands  of  a  subject  derived  by  a  grant 
from  the  Crown  of  a  prerogative.  If  the 
Crown  were  both  owner  of  the  bed  of  the 
river  and  of  the  right  of  fishing,  it  is  ob- 
vious that  the  right  of  fishing  would  be  a 
proprietary  and  not  a  prerogative  right ; 
and,  consequently,  the  view  of  the  learned 
Judge  gives  rise  to  the  enquiry  whether 
the  Crown  could,  as  part  of  its  prerogativei 
have  an  exclusive  right  of  fishing  in  the 
water  flowing  over  the  soil  of  a  subject; 
and  secondly,  whether  such  a  right  could 
be  granted  to  a  subject  so  as  to  be  a 
franchise  in  his  hands.  The  second  chap- 
ter of  the  first  part  of  HoWb  Treatise  De 
Jure  Maris,  and  the  forms  of  writ  there 
given  in  relation  to  the  defence  of  rivers, 
appear  to  us  to  establish,  that  prior  to  the 
Great  Charter  of  Henry  III.  the  king  had 
exercised  as  part  of  his  prerogative  a 
right  to  cause  various  rivers,  including 
fresh  rivers  above  the  flow  of  the  tide,  to 
be  put  in  defence — that  is,  to  be  kept 
close — in  anticipation  of  a  visit  of  the  king 
for  the  purpose  of  fishing  the  river ;  and 
further,  that  he  required  certain  men,  who 
were  anciently  liable  to  perform  the  duty, 
to  make  preparations  for  his  arrival  by 
the  construction  of  bridges ;  that  this  pre- 
i^ogative  was  exercised  by  means  of  a  writ 
addressed  to  the  sheriff  requiring  him  to 


Digitized  by 


Google 


Vol.  57.] 


MtOHAELMAS  1887  to  MICHAELMAS  1888. 


193 


Duke  qf  Dev&nskire  ▼.  Patiinson,  App. 

C\e  river  in  defence ;  and  that  after 
a  Oharta  the  prerogative  was  still 
exercised,  hut  only  in  regard  to  rivers 
▼hich  had  heen  put  in  defence  in  the 
reign  of  Heniy  II.  But  assuming  this  pre- 
rogative to  have  existed,  we  entertain 
serious  douhts  on  the  following  questions 
—first,  whether  the  prerogative  would 
have  authorised  the  king  to  close  the 
riTer  against  the  owner  of  the  soil,  or  to 
assert  any  right  in  the  river,  except  in 
preparation  for  a  royal  visit;  secondly, 
whether  the  prerogative  was  not  of  a 
purely  personal  character,  existing  only  for 
the  pleasure  of  the  king  and  his  Court, 
and,  consequently,  whether  the  prerogative 
oould  he  granted  by  the  king  so  as  to  be- 
oome  a  franchise  in  the  hands  of  a  sub- 
ject; and  thirdly,  if  it  oould  be  held  by  a 
satjeet  as  a  franchise,  whether  it  would 
confer  on  the  subject  a  permanent  right 
to  fish,  to  the  continual  exclusion  of  the 
owner  of  the  soil.  The  case  of  the  king's 
prerogative  of  Saltpetre  (12  JRep.  12)  shews 
that  the  prerogative  of  purveyance,  being 
▼ested  in  the  Crown  for  the  purposes  of 
defence,  cannot  be  granted  or  transferred 
to  any  other ;  and  it  is  possible  that  the  pre- 
rogative of  putting  rivers  in  defence  may 
have  existed  for  the  royal  pleasure  only,  and 
80  oould  not  be  granted  to  a  subject.  No 
authority  has  been  cited  or  come  to  our 
knowledge  which  tends  to  dispel  the 
doubts  we  have  stated ;  moreover,  it  does 
Bot  appear  that,  in  any  one  of  the  numer- 
ous  cases  with  regard  to  fisheries  to  be 
found  in  the  books,  a  right  to  an  exclusive 
fishery  has  been  maintained  either  by 
proof  or  presumption  of  the  existence  of 
snch  a  frauchise  as  that  in  question.  For 
these  reasons  we  hesitate  to  adopt  the 
▼iew  entertained  by  the  learned  Judge. 
In  our  opinion  the  true  conclusion  to 
be  drawn  from  the  user  and  the  docu- 
mentary evidence  is  that,  in  1629,  when 
King  Charles  I.  granted  the  manor  of 
the  socage  to  trustees  for  his  Queeu,  and 
again  in  1696,  when  King  William  III. 
granted  the  reversion  expectant  on  this 
term  to  the  Duke  of  Portland,  the  river- 
hed  throughout  the  manor,  and  the  fishery 
in  the  river  flowing  over  the  same,  were 
pucel  of  the  manor  of  the  socage ;  that 
^ey  passed  as  such  to  the  grantees  of  the 
Crown,  and  that  the  enjoyment  of  the 
Vol.  67.— Q.B. 


fishery  by  the  Earl  of  Carlisle,  and  by  the 
Dukes  of  Portland  and  Devonshire  down 
to  the  present  time,  is  attributable  to  this 
title.  The  defendants  have  argued  that 
if  the  fishery  and  the  bed  of  the  river  were 
parcel  of  the  manor,  and  vested  as  such 
in  the  Duke,  they  have  acquired  the 
rights  of  the  Duke  to  the  middle  of  the 
stream  under  the  respective  conveyances 
of  Hole  Meadow  in  1767,  and  of  Castle 
Saucery  and  Low  Saucery  in  1846.  It 
will  be  convenient  to  consider  the  de- 
fendants' argument  in  the  first  place  in  its 
application  to  one  of  the  more  recent 
deeds.  By  the  deed  of  the  21st  of  March, 
1846,  the  Duke  conveyed  to  Messrs.  Dixon 
the  Castle  Saucery  described  as  a  close 
bounded  by  the  river  Eden  on  or  towards 
the  north,  and  the  deed  contained  the 
usual  general  words.  The  defendants 
rightly  contend  that  to  such  a  deed  as  this, 
containing  such  a  description  of  a  close, 
there  applies  the  well-known  presumption 
that  although  the  close  is  described  as 
bounded  by  the  river,  yet  the  grant  car- 
ries with  it  a  moiety  of  the  bed  of  the 
river,  and  they  have  further  contended 
that  this  presumption  can  be  repelled  only 
by  words  in  the  deed  itself.  In  our 
opinion  this  latter  contention  cannot  be 
maintained;  for  we  hold  that  the  pre- 
sumption may  equally  be  rebutted  by  the 
circumstances  under  which  the  deed  was 
executed.  It  is  not  necessary  to  refer  in 
detail  to  the  cases  of  Beckett  v.  The  Cor- 
poration of  Leeds  (17)  or  Tlie  Marquis 
of  Salisbury  v.  T/ic  Great  Northern  Hall- 
way Company  (13),  and  the  very  recent 
case  of  Micklethwait  v.  The  Newlay  Bridge 
Company  (15).  The  conclusion  that  you 
may  regard  the  circumstances  under 
which  a  deed  is  executed  as  rebutting  the 
presumption  is  only  an  illustration  of  a 
wider  principle.  "  In  deeds  as  well  as  in 
wills,"  said  Lord  Wensleydale  in  Water^ 
park  V.  FenneU  (26),  "  the  state  of  the 
subject  at  the  time  of  execution  may 
always  be  enquired  into."  So,  again,  there 
is  a  presumption  that  a  demise  of  land 
described  by  superficial  metes  and  bounds 
carries  with  it  the  land  to  the  centre  of 
the  earth ;  but  this  presumption  has  been 
rebutted  by  considering  the  state  of  cir- 

(26)  7  H.L.  Gas.  660,  684. 
2C 
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oumstanoes  at  the  date  of  the  grant,  and 
finding  that  the  lessor  has  previously  de- 
mised a  cellar  to  a  third  person  who  was 
in  occupation  under  that  lease  at  the  date ' 
of  the  lease  of  the  surface — Doe  d.  Free- 
land  V.  Burt  ( 1 6).     There  is  in  our  opinion 
no  doubt  that  in  the  grant  of  a  set  of 
chambers  in  our  Inns  of  Court,  a  flat,  in 
a  house  constructed  in  flats,  or  a  seam  of 
coal  in  the  earth,  the  presumption  that 
the    grant    extended  infinitely    upwards 
and  downwards  would  be  repelled  by  the 
nature  of  the  subject-matter  of  the  grant, 
and    without  any  express  words  in  the 
conveyance.     What,  then,  were  the  cir- 
cumstances surrounding  the  grant  made 
by  the  Duke  of  the  Castle   Saucery  in 
1846  ]    At  that  date  the  fishery  through- 
out the  reach  of  the  Eden  now  in  ques- 
tion was  in  the  tenancy  of  one  George 
Relph,  who  was  a  partner  in  or  trustee 
for    a   company;  it    had    been    in    that 
tenancy  for  some  thirteen  years,  and  the 
company  and  their  servants  had  openly 
with   boats    and    nets    fished  the  river. 
Looking  at  the  usage  under  this  deed  (as 
we  are  bound  to  do  in  the  construction  of 
a  deed  now  several  years  old),  we  find  that 
from  its  date  down  to  immediately  before 
this  action  neither  the  grantees  under  the 
deed  of  1846,  nor  the  corpoi*ation  as  their 
assigns,  ever  fished  the  stream  by  virtue  of 
any  right  of  soil  or  otherwise.  These  circum- 
stances seem  to  us  to  be  strong  to  shew  that 
the  Duke  did  not  by  the  deed  in  question* 
intend  to  grant  a  right  in  the  river  incon- 
sistent wich  his  previous  demise  to  Kelph, 
and  consequently  are  sufficient  to  rebut 
the  presumption  which  would  have  given 
half  the  bed  of  the  river  to  the  grantees  of 
the  Duke.     With  regard  to  the  deed  by 
which  the  Duke  granted  the  Low  Saucery 
to  the  corporation  in  1846,  and   whidi 
beai*8  the  same  date  as  the  conveyance  of 
Castle  Saucery  to  Messrs.  Dixon,  all  the 
observations  just  made  with  regard  to  that 
deed  apply.  With  regard  to  the  conveyance 
by  the  Duke  of  Portland  to  the  corporation 
of  the  Hole  Meadow  in  1767,  similar  ob- 
servations apply,  BO  far  as  the  facts  of  the 
case  are,  or  can  be,  in  evidence.     We  do 
not  know  whether  the  fishery  was  at  that 
date  in  the  hands  of  the  Duke  or  of  a 
tenant ;  but  we  know  that  for  many  years 
previous  it  had  been  let  as  a  fishery ;  and 


we  feel  bound  to  presume  that  the  modem 
tiser  which  has  been  proved  with  regard 
to  the  fishery  existed  in  1767,  that  the 
fishery   was  then,   as  now,   known   and 
treated  as  a  tenement  distinct  from  the 
closes  adjoining  the  river;  and  the  fact 
that  the  corporation  had  never  for  more 
than  a  century  after  the  grant  of  1767  set 
up  any  title  to  fish  under  this  deed,  or 
exercised  any  such  right,  is  a  strong  con- 
firmation of  our  conclusion.     "  All  ancient 
documents,"  as  was  rightly  said  by  Lord 
Wensleydale  in  The  DvJce  of  Beaufort  v. 
The  Mayor  of  Svxinsea  (26),  "  where  a 
question  arises  as  to  what  passed  by  a 
particular    grant,   can    be    explained  by 
modern  usage."     We  conclude,  therefore, 
that  under  none  of  the  grants  from  the 
Duke  of  riparian  lands  now  held  by  the 
corporation  did  any  interest  in  the  bed  of 
the  river  pass.     We  hold  for  the  fore- 
going reasons  that  the  judgment  of  Mr. 
Justice  Smith  was  right  in  the  conclusions 
at  which  he  arrived,  and  the  appeal  must 
therefore  be  dismissed,  with  costs. 

Appeal  dismissed. 


Solicitors — Currey,  Holland  &  Currey,  for  plain- 
tiffs ;  James  &.  James,  agents  for  J.  Nanson, 
Town  Clerk,  Carlisle,  for  defendants. 


1887.    "I  THE  QUEEN  V.    THE  VESTRY 
Dec.  9,  13.  J    OF  SAINT  MARYLEBONE. 

Artisans  and  Labourers*  Dwellings  Act, 
1868  (31  d&  32  Vict.  c.  UO)—Definiiionof 
"  Otvner  " — Premises  unfit  for  HabiUUion 
— Order  for  Structural  Alterations— Time 
for  fixing  Liability — Status  of  Leaseholds 
— Interesse  termini — Charging  Order. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.O.  9.] 


(26)  3  Kxch.  Rep.  413,  425. 
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[IN  THE  COURT  OF  APPEAL.] 
1888.  1  SHRAPNEL  V.   LAING   AND 

Jan.  11, 1«,  23.  J  another.* 

Pradiee — Costs — CkUm  and  Counter- 
etaim — Action  tried  loith  Jury — Balcmce 
tn  Favour  of  Defendant — Costs  of  the 
Atiion — Entry  of  Judgment — Rules  of 
ihe  Supreme  Court,  1883,  Order  XXL 
ruk  17;  Order  LXV.  rule  1. 

Upon  the  trial  of  an  action  before  a 
Judge  with  a  jury  a  verdict  was  found  for 
the  plaintiff  for  501.  upon  his  claim  for 
hreaish  of  a  contract  to  do  certain  work, 
and  for  the  defendant  for  SOL  upon  a 
etmnter-daim  for  the  price  of  work  done 
under  the  corUr<ict.  Upon  taxation  of  the 
eoits,  the  Mctster  aUowed  to  the  plaintiff  the 
general  costs  of  the  action,  except  the  costs 
of  the  counter-claim,  and  allowed  the  de- 
fendant the  costs  of  the  counter-claim  only : 
— Held,  th€U  whether  judgment  was  entered 
^pfor  the  plaintiff  for  50/.,  and  for  the 
defendant  for  80/.,  or  Jor  the  defendant 
o^yfoT  the  balance  of  30/.,  the  taxation  of 
the  costs  by  the  Master  was  right,  for  there 
toere  two  events  in  tlie  action  within  the 
meaning  of  Order  LXV.  rule  1  of  the  Rules 
of  the  Supreme  Court,  1883 — namely,  the 
event  on  the  claim  and  the  event  on  the 
counter-daim. 

Appeal  from  the  order  of  a  Divisional 
Court  affirming  an  order  of  Pollock,  B., 
dismissing  an  application  by  the  defendant 
to  have  the  judgment  entered  up  in  the 
action  reformed,  and  for  a  review  of  the 
Master's  taxation  of  the  costs  in  the  action. 

The  action  was  brought  by  the  plaintiff 
to  recover  damages  for  the  breach  of  a  con- 
tmct  to  light  a  public  hall  with  electricity 
for  three  weeks  from  the  8th  of  February, 
1886,  during  an  exhibition,  the  defendants 
having  failed  to  light  the  hall  during  the 
first  week.  The  defendants  made  a  counter- 
daim  for  the  agreed  contract  price  of  the 
work.  At  the  trial  of  the  action  before 
Pollock,  B.,  and  a  jury  an  agreement  was 
come  to  between  the  parties,  which  the 
counsel  for  the  plaintiff  and  defendants 
indorsed  upon  their  briefs  as  follows  :  "By 
consent,  verdict  for  the  plaintiff  on  the 
daim  for  50/.,  and  verdict  for  the  defen- 
dants on  the  counter-claim  for  80/.     Costs 

•  Coram  Lotd  Eeher,  M.B.,  Fry.  L.J.,  and 
Uipea,LJ« 


as  in  ordinary  practice  on  trial  by  jury 
with  such  result.  Judgment  accordingly." 
Judgment  was  thereupon  drawn  up  that 
the  plaintiff  recover  50/.  against  the  defen- 
dants, and  that  the  defendants  recover 
against  the  plaintiff  80/.,  and  costs  to  be 
taxed. 

The  Master  by  his  allocatur  certified 
that  the  costs  of  the  plaintiff  had  been 
taxed  and  allowed  at  77/.  12«.  lOd.,  and 
the  costs  of  the  defendants  at  47/.  lis.  4d., 
leaving  a  net  balance  in  favour  of  the 
plaintiff  of  29/.  lbs.  6t/. 

The  defendants  thereupon  carried  in 
objections  to  the  Master's  taxation.  They 
objected  to  the  taxation  of  the  plaintiff's 
costs  because  the  Master  had  allowed  to 
the  plaintiff  all  such  items  as  he  would 
have  if  he  had  a  right  to  the  general  costs 
of  the  action,  which  the  defendants  denied 
his  right  to ;  and  they  objected  to  the  taxa- 
tion of  their  own  costs  because  the  Master 
had  disallowed  to  the  defendants  all  such 
items  to  the  allowance  of  which  they  con- 
sidered that  they  were  entitled  as  the 
parties  entitled  to  the  general  costs  of  the 
action.  In  answer  to  these  objections 
the  Master  stated  that  he  had  allowed 
the  plaintiff  his  full  costs,  except  such  as 
related  to  the  counter-claim,  because  the 
plaintiff  had  recovered  50/.  for  which  he 
was  obliged  to  sue,  and  was,  therefore, 
entitled  to  his  costs  of  so  doing;  and  that 
he  had  allowed  the  defendants,  who  had 
recovered  80/.  on  their  oounter-daim,  such 
costs  as  related  to  the  counter-claim  only. 

The  defendants  thereupon  applied  to 
Pollock,  B.,  at  chambers  for  a  review  of 
the  Master's  taxation  in  accordance  with 
their  objections,  and  that  the  judgment 
should  be  reformed  by  being  entered  for 
the  defendants  for  the  balance  of  30/. 
Pollock,  B.,  dismissed  the  application,  and 
this  order  was  affirmed  by  the  Divisional 
Court  (Stephen,  J.,  and  Charles,  J.). 

The  defendants  appealed. 

ff.  F.  Boyd,  for  the  defendants. — In 
the  first  place,  the  judgment  has  not  been 
drawn  up  in  proper  form,  in  accordance 
with  the  indorsement  on  the  briefs  of 
counsel,  and  should  be  reformed.  The 
judgment  should  simply  adjudge  that  the 
defendants  do  recover  against  the  plaintiff 
30/.,  that  being  the  balance  in  the  defen- 
dants' favour  upon  the  whole  litigation. 
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The  defendants  will  then  be  entitled  to 
the  general  costs  of  the  action  and  of  the 
issues  on  which  they  have  succeeded,  and 
the  plaintiff  will  be  entitled  onlj  to  the 
costs  of  the  issues  on  which  he  has  suc- 
ceeded. The  meaning  of  "  the  event "  in 
Order  LXV.  rule  1  is  the  result  of  the 
whole  litigation,  and  the  defendants  are, 
therefore,  entitled  to  the  costs  of  the  action. 

He  cited  Bainea  v.  Bromley  (1)  and 
Lund  V.  CampbeU  (2). 

[Lopes,  L.  J.,  refen^  to  HewUt  d:  Co,  v. 
Bhirn&r  dh  Co.  (3).] 

(1)  60  Law  J.  Bep.  Q.B.  466 ;  Law  Bep. 
6  Q.B.  D.  691. 

(2)  64  Law  J.  Bep.  Q.B.  281 ;  Law  Bep. 
14  Q.B.  D.  821. 

(3)  [In  the  Court  op  Appeal.] 
1886.    "i  hewitt  and  company  v.  blumer 

Dec.  16.  /  AND  COMPANY.* 

This  was  an  action  tried  before  Manisty,  J., 
and  a  jury,  in  which  the  plaintiffs  claimed 
damages  for  breach  of  a  contract  to  build  a 
ship,  in  not  building  the  ship  according  to  the 
contract,  and  the  defendants  counter-claimed 
for  extras  under  the  contract  and  for  an  agreed 
share  in  the  profits  of  the  ship's  trading.  In 
the  result  the  plaintiffs  recovered  1,0602.  on 
their  claim,  and  the  defendants  recovered  1,298/. 
on  their  counter-claim.  Manisty,  J.,  gave  judg- 
ment for  the  defendants  for  the  bsdance  of 
248/.,  the  costs  to  follow  in  the  usual  way. 
The  plaintiffs  appealed  against  the  form  of  the 
judgment,  under  which  it  was  contended  they 
would  get  no  costs  at  all. 

F.  W.  EbllanUf  for  plaintiffs. 

Mbulton,  Q.C.,  and  AshtoUy  for  defendants. 

The  Coubt  held  that  where  a  claim  and 
counter-claim  were  tried  together  they  were  to 
a  certain  extent  to  be  treated  as  separate  actions. 
If  the  plaintiff  succeeded  on  the  claim  he  got 
the  general  costs,  the  defendant  getting  the 
costs  of  issues  upon  the  claim,  if  any,  on  which 
he  had  succeeded;  and  if  the  defendant  suc- 
ceeded on  the  counter-claim  he  got  the  costs  of 
the  counter-claim,  the  plaintiff  getting  the  costs 
of  issues  upon  the  counter-claim,  if  any,  upon 
which  he  had  succeeded.  Therefore,  the  judg- 
ment ought  to  state  that  the  plaintiffs  had  suc- 
ceeded on  the  claim  and  the  defendants  on  the 
counter-claim,  so  that  the  costs  might  be  pro- 
perly dealt  with;  but  judgment  was  to  be  entered 
for  the  balance,  and  there  would  be  only  one 
execution.  The  Master's  allocatur  would  state 
the  amount  of  the  plaintiffs'  costs  and  the 
amount  of  the  defendants'  costs,  and  the  aUoca- 
tur  would  be  given  for  the  balance. 

Judgment  varied  aooordingly. 
Solicitors — Hollams,  Son  &  Coward,  for  plaintiffs ; 
Maples,  Teesdale  &  Co.,  for  defendants. 

♦  Qyram  Lord  Esher,  M.B.,  Lindley,  L.J.,  and 
Lopes,  L.J. 


He  also  referred  to  Order  XIX.  rule  3f 
Order  XXI.  rule  17,  Orcfer  LXV.  rule  2, 
Ahrbecker  v.  Frost  (4),  Ward  v.  Morae  (5), 
and  Wight  v.  Shaw  (6). 

Kischf  for  the  plaintiff,  corUra, 
Boyd,  in  reply,  referred  to  Saner  v. 
Bilton  (7),  Mason  v.  BrerUini   (8),  and 
Order  XLI. 

Cur.  adv.  vuU. 

Lord  Esher,  M.E..  (on  Jan.  23).— 
In  this  case  an  application  was  made  for 
a  review  of  the  taxation  of  the  costs  in  the 
action,  and  that  application  has  been  dis- 
missed by  the  Divisional  Court.  Now 
the  person  who  desires  to  obtain  a  review 
of  taxation  must  have  carried  in  objections 
to  the  taxation,  and  by  these  objections  he 
is  bound.  The  only  question,  therefore,  is 
whether  the  objections  which  have  been 
carried  in  in  this  case  can  be  sustained.  In 
this  case  there  was  a  claim  and  a  counter- 
claim, and  the  counter-claim  vras  a  pure 
and  strict  counterclaim — ^that  is  to  say,  it 
was  a  claim  in  respect  of  a  matter  which 
could  not  have  been  the  subject  of  a  set-off. 
The  action  was  tried  before  a  jury,  and  the 
plaintiff  (whether  there  were  issues  or  not 
is  immaterial)  recovered  a  certain  amount 
on  the  daim,  and  the  defendant  (whether 
there  were  issues  or  not  is  immaterial)  re- 
covered a  larger  amount  on  his  counter- 
claim. Thereupon  the  judgment  was  to 
'  have  been  entered  according  to  the  terms 
which  were  arranged  between  the  counsel. 
There  has  been  considerable  discussion  be- 
fore us  as  to  the  meaning  of  the  arrange- 
ment which  was  come  to  at  the  trial,  and 
as  to  the  ultimate  judgment  which  should 
be  entered  up ;  but,  as  it  seems  to  me  that 
for  the  purposes  of  taxation  it  is  wholly 
immaterial  whether  by  direction  of  the 
Judge  judgment  was  to  be  entered  for  the 
balance  in  favour  of  the  defendants,  or  for 
the  plaintiff  for  so  much  upon  the  daim, 
and  for  the  defendants  for  so  much  upon 
the  counter-claim,  that  discussion  becomes 

(4)  65  Law  J.  Bep.  Q.B.  477 ;  Law  Bep. 
17  Q.B.  D.  606, 

(6)  62  Law  J.  Bep.  Chanc.  624 ;  Law  Bep. 
23  Ch.  D.  377. 

(6)  Law  Bep.  19  Q.B.  D.  396. 

(7)  48  Law  J.  Bep.  Chanc,  646;  Law  Bep. 
llGh.  D.416. 

(8)  Law  Bep.  16  Ch.  D.  287. 
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wholly  immaterial.  It  is,  in  my  opinion, 
a  matter  for  the  discretion  of  the  Judge 
ander  Order  XXI.  rule  17  to  direct  how 
judgment  is  to  be  entered,  and  the  usual 
course  I  should  think  would  be  that  judg- 
ment should  be  entered  for  the  balance ; 
bat,  in  whatever  way  the  judgment  may 
be  entered,  the  rule  as  to  the  taxation  of 
the  costs  is  the  same.  The  fundamental 
rale  for  the  taxation  of  costs  in  actions 
where  there  is  a  claim  and  counter-claim 
seems  to  me  to  be  this,  that  the  claim  and 
the  issues  upon  the  dcum  are  to  be  treated 
as  an  independent  action,  and  the  counter- 
claim and  the  issues  upon  it  are  to  be 
treated  as  an  independent  action  in  the 
Game  way  as  if  there  had  been  no  claim  at 
aU ;  the  daim  and  counter-claim  are  to  be 
ti«ated  as  cross-actions  brought  in  respect 
of  different  matters  and  founded  upon 
diflerent  circumstances.  The  taxation 
must)  therefore,  proceed  upon  that  foun- 
dation. The  costs  of  the  claim  must  be 
taxed  as  if  the  claim  were  an  action  by 
iteelf.  If  there  are  issues  on  the  claim, 
and  the  plaintiff  succeeds  on  some  of 
those  issues,  there  can  be  no  difficulty  in 
taxing  the  costs.  The  costs  of  the  cause 
must  be  given  to  the  plaintiff,  and 
must  be  diminished  by  the  costs  of  the 
iBBues  upon  which  he  has  failed.  That 
being  so,  the  costs  upon  the  claim  would 
come  to  a  certain  amount.  Then,  when 
the  costs  of  the  counter-claim  come  to  be 
taxed,  they  must  be  taxed  as  if  the  counter- 
claim were  a  wholly  independent  action. 
The  defendant  is  then  in  the  position  of 
a  plaintiff,  and  is  entitled  to  all  the  costs 
of  the  oounter-daim,  subject  to  their  being 
diminished  by  the  costs  on  the  issues  on 
which  he  has  failed.  The  costs  on  the 
counter-claim  then  come  to  a  certain 
amount.  The  Master  accordingly  will 
state  by  his  edloccUur  the  amount  of  the 
costs  in  respect  of  the  claim,  and  the  amount 
of  the  costs  in  respect  of  the  counter-claim, 
and  will  go  on  to  give  his  allocatur  for 
the  balance.  But  though  the  claim  and 
ooanter-claim  are  thus  to  be  treated  as 
independent  actions,  yet  the  means  of 
arriving  at  the  costs  in  each  may  be  the 
same.  Thus,  for  example,  though  it  used 
in  my  time  to  be  the  practice  in  the  Court 
of  Admiralty  to  deliver  separate  briefs  to 
ooonael  where  there  were  cross-claimSy  now 
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in  all  actions,  however  independent  the 
circumstances  of  the  claim  and  of  the 
counter-claim  may  happen  to  be,  the  whole 
statement  of  the  case  is  put  in  one  brief 
to  counsel.  The  Master  must,  therefore, 
in  those  cases  treat  the  brief  as  if  it  were 
two  briefs,  all  the  pai-ts  of  it  which  apply 
to  the  claim  being  treated  as  if  they  were 
the  brief  for  the  claim,  and  all  the  parts 
relating  to  the  counter-claim  as  if  they 
were  the  brief  for  the  counter-claim,  and 
the  fee  on  the  brief  must  also  be  divided 
and  be  treated  as  two  fees.  There  are, 
however,  some  items  which  we  have  called 
<<  common  items,"  and  which  we  have  said 
it  may  be  difficult  to  apportion.  By 
« common  items"  are  meant  items  in 
respect  of  which  both  parties  obtain  an 
advantage.  I  fancy  there  are  hardly  any 
such — perhaps  not  more  than  two.  The 
expenses  of  the  writ  may  come  under 
this  head.  If  the  issuing  of  the  writ  by 
the  plaintiff  has  been  the  means  of  en- 
abling the  defendant  to  bring  forward  his 
independent  counter-claim,  then  each  of 
the  parties  obtains  an  advantage  from  that 
item.  No  other  item  of  the  kind  occurs 
to  me.  It  was  suggested  that  interroga- 
tories may  be  another  instance,  and  though 
it  is  possible  that  both  parties  may  have 
obtained  an  advantage  from  interrogatories, 
I  doubt  if  such  a  case  is  probable.  But 
we  have  not  to  determine  as  to  these 
matters  on  the  present  occasion.  The  only 
objection  taken  in  the  case  before  us  was 
that  because  the  defendants  had  recovered 
more  on  their  counter-claim  than  the  plain- 
tiff on  his  claim,  the  defendants  ought  to 
have  all  the  costs  of  the  action,  and  the 
plaintiff  ought  only  to  have  the  costs  of 
the  issues  on  which  he  has  succeeded.  The 
defendants,  in  my  opinion,  are  wrong  in 
that  contention,  and  in  so  deciding  I  am 
following  what  was  said  by  this  Court  in 
Heioitt  dh  Co.  v.  Blumer  d:  Co.  (3).  This 
appeal  must,  therefore,  be  dismissed. 

I  desire  to  add  that  what  I  have  said 
does  not  derogate  in  the  least  from  the 
absolute  discretion  of  the  Judge,  in  a  case 
tried  before  him  without  a  jury,  to  direct 
how  the  costs  shall  go. 

Fbt,  L.  J. — I  also  think  that  this  appeal 
should  be  dismissed.  The  appeal  is  two- 
fold— first,  the  appellants  ask  that  the 
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judgment  as  drawn  up  may  be  reformed ; 
and,  secondly,  they  ask  for  a  review  of  the 
taxation  of  the  costs.  I  am  of  opinion  that 
the  judgment  drawn  up  was  in  proper  form. 
I  agree  with  the  Master  of  the  Rolls  that 
Order  XXI.  rule  17  gives  a  discretionary 
power  to  direct  how  the  judgment  shall 
be  entered.  I  think,  however,  that  whether 
the  judgment  is  entered  for  the  balance 
only,  after  deducting  the  amount  recovered 
on  the  claim  from  the  amount  recovered 
on  the  counter-claim,  or  not,  is  immaterial 
as  regards  the  costs,  for  these  must  follow 
the  event.  In  a  case  like  the  present  the 
plaintiff,  who  has  succeeded  upon  his 
claim,  is  entitled  to  the  costs  of  the 
action  other  than  the  costs  of  the  counter- 
claim ;  and  the  defendant,  who  has  suc- 
ceeded upon  his  counter-claim,  is  entitled 
to  the  costs  of  the  counter-claim.  Now 
the  objection  here  is  that  the  Master  has 
allowed  to  the  plaintiff  all  the  general 
costs  of  the  action,  and  has  disallowed 
these  costs  to  the  defendants.  The  sole 
point,  therefore,  is  whether  the  defendants, 
who  have  succeeded  in  recovering  in  respect 
of  their  counter-claim  a  balance  after 
deducting  the  amount  recovered  by  the 
plaintiff  on  the  daim,  are  entitled  to  the 
general  costs  of  the  action.  In  my  opinion, 
for  the  reasons  already  given,  they  are  not. 
This  being  so,  I  express  no  opinion  as  to 
the  question  of  common  items,  which  is 
not  now  before  us.  To  sum  up,  I  think 
that  here  the  costs  must  follow  two  events- 
Upon  the  event  of  the  claim  the  plaintiff 
is  entitled  to  the  costs  of  the  claim  and 
the  general  costs  of  the  action,  and  upon 
the  event  of  the  counter-claim  the  defen- 
dant is  entitled  to  the  costs  of  the  counter- 
claim. 

LoPES,  L.J. — I  think  that  according  to 
the  true  construction  of  Order  XXI. 
rule  17  it  is  a  matter  entirely  for  the  dis- 
cretion of  the  Judge  to  determine  whether 
the  judgment  shall  be  entered  up  only  for 
the  balance  between  the  amount  of  the 
verdict  on  the  claim  and  the  amount  of 
the  vei-dict  on  the  counter-claim.  But  in 
a  case  like  this  it  is,  in  my  opinion,  im- 
material for  the  purposes  of  the  taxation 
of  the  costs  in  which  form  the  judgment 
is  entered  up.  I  think  that  for  the  pur- 
pofies  of  taxation  of  the  costs  the  daim 


and  counter-claim  must  be  dealt  with  as  if 
they  were  independent  actions.  Our  de- 
cision in  this  case  follows  what  was  said 
in  Hewitt  d:  Co,  v.  Blumer  &  Co.  (3). 

Appeal  dismissed. 

Solicitors — Harding  k.  Ck).,  for  plaintiff ;  Henry 
F.  Kite,  for  defendants. 
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Oct.  26,  27. 
Nov.  2. 
Dec.  U. 

Easement — Eight  of  Way — Demise  toith 
general  Words  —  Implied  Reservation  — 
Demise  of  Land  mth  *^  Appurtenances.*' 

The  plaintiff*  and  defendant  were  tenants 
of  adjoining  farms  under  the  sa/ma  land- 
lord. A  highway  passed  through  the  de- 
fendant's farm  to  the  sea-coast^  and  the 
plaintiff's  farm  communicated  vnth  this 
highway  by  a  private  road.  A  lane  start- 
ing from  a  point  on  the  plaintiff's  farm^ 
and  passing  through  the  defendant's  farm^ 
also  connected  this  private  road  with  the 
highway  J  this  lane  being  the  shortest  way 
from  the  plaintiff's  farm  to  the  coast.  The 
lane  was  a  rnade  road,  bounded  on  both 
sides  by  banks,  and  having  no  conwnunica- 
tion  on  either  side  tvith  the  defendants 
farm.  The  lane  had  been  used  for  many 
years  by  the  plaintiffTs  carts  going  to  and 
from  the  coast,  and  it  had  from  tims  to 
time  been  repaired  by  him.  The  defendant 
had  occupied  his  farm  as  tenant  from  year 
to  year  until  1873,  when  he  took  a  lease  of 
it;  no  mention  was  made  of  the  lane  in 
this  lease,  but  the  specified  measurement  of 
the  farm  included  the  lane.  The  plaintiff 
had  occupied  his  farm  as  ienardfrom  year 
to  year  until  1878,  when  he  took  a  lectse  of  it 
with  all  tlie  appurtenances  thereunto  belong- 
ing : — H.eld,under  the  above  circumstances, 
that  as  the  use  of  the  lane  wets  visibly 
necessary  for  the  convenience  and  oomfort- 

*  Coram  Lord  Bsher,  M.R.,  Bowen,  LJ..  and 
Fry,  L. J. 
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(Me  mjoyrnent  of  the  plaintiff's  farm,  the 
fight  of  using  this  lane  canstittUed  an 
mment  of  the  plaintiff's  farm^  (md  no 
dmxK  cotdd  be  made  of  the  soil  of  the 
\tm free  from  that  right  without  derogating 
jnm  Qh»  grant  under  which  the  plaintiff's 
tenancy  was  constituted^  and  that  the  pre- 
tumption  thcU  the  demise  to  the  deferidant 
in  1873  was  free  from  any  right  of  way 
over  this  lane  waa  thereby  rebutted ;  arid 
this  implied  reservation  arose  though  the 
emment  was  neither  one  of  necessity  nor 
continuous.  Held  farther,  that  there  being 
an  implied  reservation  of  a  right  of  way  for 
ih/t  hmefit  of  the  plaintiff's  land,  this  right 
patted  to  the  plaintiff  under  the  word 
""  appurtenances  "  in  the  lease  of  1878. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division  in  favour  of  the  plaintiff. 

The  action  was  for  damages  for  obstruct- 
ing a  right  of  way  claimed  by  the  plaintiff 
over  a  lane  called  Lon  Cae  Glas,  and  for 
m  injunction.  The  defendant  denied  thart 
the  plaintiif  was  entitled  to  any  right  of 
way. 

The  facts  proved  at  the  trial  and  the 
deductions  drawn  by  the  Court  from  the 
evidence  are  fully  stated  in  the  judgment. 
The  facts  may  be  shortly  stated  as  follows  : 
The  plaintiff  and  defendant  were  tenants 
of  adjoining  farms  in  Angiesea  under  Sir 
Kichard  Bulkeley,  the  plaintiff's  farm  being 
known  as  Ty  Wian  and  the  defendant's 
as  Gaeran.  A  parish  road  leading  from 
Llanrhyddlad  to  Cemlyn  Bay  passed 
thioQgh  the  defendant's  tJarm.  The  plain- 
tifTs  larm  communicated  with  this  parish 
road  by  a  private  road  which  joined  it  at 
a  place  called  Old  Bar.  The  lane  now  in 
question,  called  Lon  Cae  Glas,  branched  off 
from  this  private  road  at  a  point  within 
the  plaintiff's  farm,  passed  through  the 
defendant's  farm,  and  joined  the  parish 
road  at  a  point  nearer  to  Cemlyn  Bay  than 
Old  Bar.  This  lane  was  an  ancient  lane, 
hounded  by  turf  banks  on  both  sides  with 
hedges  on  the  top  during  its  whole  length. 
The  roadway  was  formed  with  cobble- 
stones and  partly  grown  over  with  grass. 
It  had  no  communication  with  the  defen- 
dant's farm  on  either  side,  the  defendant's 
only  access  to  it  being  at  the  place  where 
it  joined  the  parish  road.  This  lane  was 
the  nearest  way  from  the  plaintiff's  farm 
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to  Cemlyn  Bay,  its  only  visible  purpose 
being  for  the  use  of  the  plaintiff's  land, 
and  it  had  for  years  past  been  used  by  the 
plaintiff  and  his  family  in  going  to  chapel, 
and  by  his  carts  in  bringing  coal,  gravel, 
seaweed,  and  guano  from  Cemlyn  Bay; 
the  plaintiff  had  also  from  time  to  time 
repaired  the  lane.  These  acts  had  been 
done  without  the  defendant's  permission, 
and  without  interference  by  him.  The 
user  of  the  lane  had  been  the  same  for 
thirty  or  forty  years. 

The  defendant  had  occupied  his  farm  as 
tenant  from  year  to  year  under  Sir  R. 
Bulkeley  until  1873,  when  he  took  a  lease 
for  twenty  years.  By  this  lease  the  lessor 
demised  to  the  defendant  the  farm  called 
Caeran,  containing  305a.  Ir.  24rp.,  de- 
scribed as  then  in  the  tenure  or  occupa- 
tion of  the  defendant,  followed  by  general 
words.  The  lease  was  silent  as  to  the  lane 
in  question,  but  it  was  admitted  that  the 
lane  was  comprised  in  the  measurement. 
The  plaintiff,  with  his  father  before  him, 
had  occupied  his  farm  as  tenant  from  year 
to  year  under  Sir  Kichard  Bulkeley  from 
1858  to  1878,  when  he  took  a  lease  for 
twenty-one  years.  By  this  lease  the  lessor 
demised  to  the  plaintiff  ^*  all  that  mes- 
suage or  tenement  and  farmhouse,  situate, 
&c.,  called  Ty  Wian,  together  with  all  the 
arable,  meadow,  and  pasture  land,  and 
all  houses,  buildings,  and  appurtenances 
thereunto  belonging." 

At  the  trial  before  Mr.  Commissioner 
Mclntyre  at  the  Angiesea  Assizes  the  jury 
found  that  the  plaintiff  had  acquired  a 
right  of  way  by  user.  Judgment  was  ac- 
cordingly entered  for  the  plaintiff.  The 
Divisional  Court  (Mathew,  J.,  and  Cave, 
J .)  having  refused  a  new  trial,  the  plaintiff 
appealed. 

Clement  Higgins,  Q.C,  and  J.  E,  Vin- 
cent, for  the  defendant. — There  has  been 
only  a  de  facto  user  of  this  lane  by  the 
plaintifi*.  The  lease  by  Sir  Hichard  Bulke- 
ley to  the  defendant  in  1873  contained 
no  reservation  of  any  right  to  use  this 
lane  in  the  plaintiff  or  in  any  one  else. 
The  landlord  would  be  estopped  from 
denying  that  the  demise  of  the  defendant's 
farm  was  free  from  any  right  of  way  over 
the  lane.  The  plaintiff's  lease  from  year 
to  year  having  fallen  in  in  1878,  any  right 
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of  way  which  the  plaintiff  might  have  had 
fell  in  too,  and  Sir  Richard  Biilkeley  could 
not  grant  him  a  new  lease  with  the  right 
of  way,  being  estopped  as  against  the  de- 
fendant from  saying  that  any  right  of  way 
existed.  The  plaintiff  therefore,  holding 
under  the  lease  of  1878,  can  stand  in  no 
higher  position  than  his  landlord.  This 
right  of  way  was  not  impliedly  reserved 
when  the  defendant  took  his  lease  in  1873. 
Easements  of  necessity  and  continuous 
easements  may  be  impliedly  conveyed  or 
impliedly  reserved,  but  no  case  has  held 
that  easements  of  any  other  kind  can.  A 
right  of  way  is  not  a  continuous  ease- 
ment, and  the  way  in  this  case  is  not  a 
way  of  necessity.  A  distinction  has  al- 
ways been  drawn  between  easements  that 
are  of  necessity  or  continuous  and  other 
easements,  and  the  latter  can  only  pass 
or  be  reserved  by  express  appropriate 
words — Folden  v.  Bastard  (1),  Glave  v. 
Harding  (2),  Pyer  v.  Carter  (3),  WcUts  v. 
Kelson  (4),  and  Pearson  v.  Spencer  (5). 

Secondly,  assuming  that  Sir  Kichard 
Bulkeley  could  have  granted  a  right  of 
way  to  the  plaintiff  in  1878,  he  did  not 
grant  it,  the  words  of  the  lease  not  carry- 
ing any  such  right.  There  was  no  right 
of  way  appurtenant  to  the  plaintiff's  farm. 
The  word  "appurtenances"  has  never 
been  held  to  carry  a  right  of  way  which  is 
not  a  way  of  necessity — Pheysey  v.  Vicary 
(6),  James  v.  Plant  (7),  Langley  v.  Ham- 
mond (8),  Watts  V.  Kelson  (4),  Kay  v. 
Oxley  (9),  Addison  on  Torts  {5th  ed.),  p. 
278.  There  is  no  decision  that  the  mere 
grant  of  land  without  the  addition  of  ap- 
propriate words  will  carry  a  right  of  way. 
There  is  a  dictum  of  Fry,  L.J.,  in  Bayley 
v.  Tlie  Great  Western  Railway  Company 
(10),  where  he  said  that  if  one  person 

(1)  36  Law   J.    Rep.   Q.B.   92;    Law    Rep. 
1  Q.B.  156. 

(2)  27  Law  J.  Rep.  Exch.  286. 

(3)  1  Hurl.  &  N.  916 ;  26  Law  J.  Rep.  Exch. 
258. 

(4)  40  Law  J.   Rep.  Chanc.  126;  Law  Rep. 
6  Chanc.  App.  166. 

(5)  3  B.  &  S.  761. 

(6)  16  Mee.  &  W.  484. 

(7)  4  Ad.  &  E.  749. 

(8)  37  Law  J.    Rep.   Exch.  118;   Law  Rep. 
8  Exch.  161. 

(9)  44   Law  J.    Rep.   Q.B.   210 ;    Law   Rep. 
10  Q.B.  ,360. 

(10)  Law  Rep.  26  Ch.  D.  434,  at  p.  457. 


owned  two  estates,  and  if  there  be  a  made 
and  visible  road  over  one  estate  used  for 
the  purpose  of  the  other  estate  in  such  a 
way  that  if  the  two  tenements  belonged  to 
several  owners  there  would  have  been  an 
easement  in  favour  of  the  second  over  the 
first,  then  the  mere  grant  of  the  second 
estate  without  general  words,  the  owner 
retaining  the  first  estate,  would  carry  a 
right  of  way  over  the  first.  That  didtum^ 
however,  goes  too  far. 

[BowEN,  L.J.,  referred  to  Ewart  v. 
Cochrane  (H)-] 

Marshall^  for  the  plaintiff,  was  not  called 
upon. 

Cur,  adv.  vuU. 

Dec,  14. — The  judgment  of  the  Court 
was  read  by 

Fry,  L.J. — This  is  an  action  brought 
for  interference  with  a  right  of  way,  and 
the  question  is  whether  the  plaintiff  has 
the  right  of  way  which  he  claims. 

The  plaintiff  and  defendant  are  tenants 
of  adjoining  farms  in  the  island  of  Angle- 
sea  under  Sir  Richard  Bulkeley,  the 
plaintiff^s  farm  being  known  as  Ty  Wian, 
and  the  defendant's  farm  as  Caeran.  A 
parish  road  leading  from  Llanrhyddlad  to 
a  place  on  the  coast  known  as  Cemlyn 
Bay  passes  through  Caeran,  the  defendant's 
farm.  The  plaintiff's  farm  communicates 
with  this  highway  by  a  road  which,  from 
the  plans  and  other  evidence  before  us,  we 
hold  to  be  a  private  road ;  this  private 
road  joins  the  parish  road  at  a  place  called 
the  Old  Bar.  From  a  point  on  the  plaintiff's 
farm  and  on  this  private  road,  about  half 
way  between  the  homestead  of  Ty  Wian 
and  the  Old  Rar,  a  lane  known  as  Lon 
Cae  Glas  runs  westward,  and  leads  from 
the  plaintiff's  farm  and  the  private  road 
to  a  spot  on  the  parish  road  nearer  to 
Cemlyn  Bay  than  the  Old  Bar.  It  is 
therefore  the  nearest  way  from  Ty  Wian 
to  Cemlyn  Bay  and  the  parts  thereabouts, 
and  besides  being  nearer  than  the  private 
road  it  is  level,  whilst  the  private  road  is 
steep  and  hilly.  The  right  of  way  claimed 
by  the  plaintiff  is  along  this  Lon  Cae  Glas. 

This  lane  is,  we  conclude  from  the  evi- 
dence before  us,  an  ancient  lane.  It  is 
418  yards  in  length,  twenty-two  yards 

(11)  4  Macq.  117. 
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wide.  For  a  short  distance  on  one  side 
near  its  eastern  end,  the  lane  is  hounded 
bj  the  plaintiff's  land;  hut  with  this 
fib'ght  exception  it  has  the  defendant's 
land  on  hoth  sides.  It  is  bounded  by  turf 
banks,  with  hedgea  on  the  top,  for  its  whole 
length.  It  has  no  communication  on 
either  side  with  the  defendant's  land.  The 
roadway  is  made  with  cobble-stones,  and  is 
partly  grown  over  with  grass.  The  lane 
is  a  made  road  perfectly  visible ;  it  is  a 
long  strip  between  two  roads  intersecting  * 
the  defendant's  farm,  separated  from  that 
£uin  on  both  sides,  and  only  open  to  the 
defendant's  access  at  its  western  end  where 
itjoins  the  parish  road.  It  subserves  no 
Tue  for  the  defendant's  farm,  except  so  far 
as  it  may  be  grazed  by  his  cattle ;  but  it 
leads  from  the  high  road  to  the  plaintiff's 
land  and  towards  the  plaintiff's  farm- 
house, and  that  is  its  only  visible  purpose 
and  reason  for  existence. 

Sach  is  the  present  condition  of  the  road, 
and  such,  we  conclude  from  the  evidence, 
has  been  its  condition  for  thirty  or  forty 
years  before  the  action  was  brought.  It 
has  for  many  years  past  been  used  by  the 
plaintiff,  as  occasion  required,  both  for  him- 
self and  his  family  in  going  to  chapel  and 
dsewhere,  and  by  his  carts  in  bringing 
coal,  gravel,  seaweed,  and  guano  from 
Oemlyn  Bay ;  and  it  has  from  time  to  time 
been  repaired  by  him.  These  acts  have 
been  done  by  the  plaintiff,  without  ask- 
ing or  receiving  permission  from  the  de- 
fendant, and,  until  immediately  before 
action,  without  interference  on  his  part. 
We  conclude  from  the  evidence  that  the 
yaer  for  thirty  or  forty  years  past  has  been 
in  accordance  with  the  modem  user  by 
the  plaintiff  as  we  have  stated  it. 

The  defendant  had  occupied  his  farm 
prior  to  1873  as  tenant  from  year  to  year, 
but  in  that  year  he  accepted  a  lease  from 
Sir  Richard  Bulkeley,  under  which  he  now 
ludds.  By  that  lease  the  landlord  demised 
to  the  defendant,  amongst  other  things, 
all  those  tenements  usually  known  by  the 
oame  of  Caeran,  containing  by  admeasure- 
ment 305a.  Ir.  24p.,  described  as  then  in 
the  tenure  or  occupation  of  the  defendant. 
This  description  was  followed  by  general 
▼ords,  and  by  reservations  of  timber, 
mines,  and  game.  The  lease  is  silent  as  to 
the  lane  in  question  and  any  user  thereof ; 
Vol.  67.— Q.B. 
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but  it  is  admitted  by  the  plaintiff  that  the 
lane  is  comprised  in  the  305a.  Ir.  24p.  of 
Caeran. 

The  plaintiff  had  occupied  his  farm  as 
tenant  from  year  to  year  to  Sir  Richard 
Bulkeley  down  to  the  year  1878,  when  he 
accepted  a  lease  from  his  landlord,  under 
which  he  now  holds.  By  this  instrument 
the  lessor  devised  to  the  plaintiff  the 
messuage  known  as  Ty  Wian,  together 
with  all  the  land,  and  all  houses,  buildings, 
and  appurtenances  thereunto  belonging, 
subject  to  reservations  of  timber,  mines, 
and  game.  This  lease  cont^ains  no  other 
general  words  than  the  word  "appur- 
tenances." 

We  think  it  is  a  just  inference  or  con- 
clusion from  the  evidence  before  us  that 
both  in  1873  and  1878  the  use  of  the  lane 
in  question  was  visibly  necessary  to  the 
comfortable  enjoyment  of  the  plaintiff's 
farm  in  the  manner  in  which  it  was  en- 
joyed and  had  been  enjoyed  at  and  before 
those  dates  respectively.  We  think,  fur- 
ther, that  in  construing  the  leases  of  1873 
and  1878  we  are  bound  to  attend  to  the 
previous  user  of  the  plaintiff's  and  de- 
fendant's farms  respectively  —  Hall  v. 
Land  (12). 

The  defendant  interfered  with  the  plain- 
tiff's user  of  the  lane,  and  thereupon  this 
action  was  brought.  It  was  tried  before 
Mr.  Commissioner  Mclntyre  and  a  jury, 
who  found  that  the  plaintiff  was  entitled 
to  a  right  of  way  along  the  lane  by  reason 
of  user.  Judgment  was  entered  for  the 
plaintiff  accordingly.  The  Divisional 
Court  having  refused  to  grant  a  new  trial, 
this  appeal  is  brought. 

The  main  contention  of  the  appellant 
has  been  that,  even  assuming  the  user  as 
found  by  the  jury  and  as  we  have  stated 
it,  the  plaintiff  cannot  recover.  The  de- 
fendant has,  in  addition,  raised  certain  con- 
tentions as  to  the  facts,  in  respect  of  which 
we  have  already  stated  our  conclusions. 
The  evidence,  in  our  opinion,  amply  justi- 
fies the  verdict  and  judgment  in  point  of 
fact,  if  they  can  be  justified  in  point  of  law. 

The  defendant  has  contended  before  us 
that,  according  to  the  true  construction  of 
the  lease  of  1873,  Sir  Richard  Bulkeley 
thereby  purported  to  demise  to  him  Lon 

(12)  1  H.  &  C,  676 ;  32  Law  J.  Rep.  Exch.  1 13. 
2D 
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Oae  Glas  free  firom  all  rights  of  way  in  the 
plaintiff;  that  the  lessor  was  estopped  hj 
this  lease ;  and  that  the  plaintiff,  having 
taken  a  subsequent  lease  from  Sir  Richard 
Bulkeley,  is,  like  his  lessor,  estopped  from 
denying  the  defendant's  title  to  the  lane 
free  from  any  right  of  way.  The  defen- 
dant further  contends  that  even  if  Sir 
Richard  Bulkeley  was  able  to  grant  a  right 
of  way  to  the  plaintiff  over  Lon  Cae  Glas, 
he  did  not  in  fact  grant  it  by  the  lease  of 
1878  under  which  the  plaintiff  claims,  and 
consequently  that  the  plaintiff  has  no  title 
to  the  way  claimed. 

With  regard  to  the  lease  of  1873,  it  is 
not  necessary  to  consider  how  the  matter 
would  have  stood  if  the  lessor  had  himself 
been  in  possession  of  the  plaintiffs  fsurm  at 
the  date  of  this  lease  to  the  defendant ;  for 
this  was  not  the  case.  On  the  contrary, 
at  the  date  in  question  the  material  facts 
stood  thus :  The  farm,  now  the  plaintiffs, 
was  then  in  his  occupation  as  tenant  from 
year  to  year  under  Sir  Richai*d  Bulkeley ; 
the  lane  in  question  was  a  made  and  fenced 
road  subsisting  visibly  for  the  convenience 
of  the  plaintiff's  farm,  and  of  no  use  as  a 
road  to  the  defendant;  it  was,  and  had 
been,  openly  used  by  the  plaintiff  and  his 
predecessors  in  title  for  many  years,  and 
had  been  repaired  by  them ;  the  right  of 
using  this  road  constituted  an  easement  of 
the  farm  occupied  by  the  plaintiff,  and  no 
demise  could  be  made  of  the  soil  of  the 
lane  free  from  that  right  without  dero- 
gating from  the  grant  to  the  plaintiff  under 
which  his  then  subsisting  tenancy  was  con- 
stituted. In  this  state  of  circumstances 
the  presumption  that  the  demise  in  ques- 
tion of  Lon  Cae  Glas  was  one  free  from  any 
right  of  way  is,  in  our  opinion,  rebutted 
by  a  consideration  of  these  circumstances, 
just  as  in  Doe  d,  Freeland  v.  Burt  (13)  the 
presumption  that  the  demise  of  a  house 
extended  to  the  centre  of  the  earth  was 
rebutted  by  the  exiBtence  at  the  time  of 
the  demise  of  the  house  of  an  earlier 
demise  of  a  cellar  by  the  same  lessor  and 
the  occupation  of  that  cellar  by  a  person 
claiming  under  that  demise. 

But  then    it   is    urged  that   alike    in 

implied     reservations    and    in     implied 

grants  a  rule  exists  to  this  effect,    that 

whilst  such  an  implication  may  arise  in 

(13)  1  Term  Rep.  701. 


case  of  easements  of  necessity  and  con- 
tinuous easements,  it  cannot  arise  in  the 
case  of  easements  which  are  neither  of 
necessity  nor  continuous;  and  for  this 
proposition  Folden  v.  Bastard  (1)  is  cited, 
and  many  other  authorities  might  have 
been  invoked.  But  on  this  principle,  as 
established  by  such  decisions,  there  hss 
been  engrafted  by  other  decisions  an  ex- 
ception in  the  case  of  a  formed  road  made 
over  an  alleged  servient  tenement  to  and 
for  the  apparent  use  of  the  dominant  tene- 
ment— per  Baron  Bramwell  in  Langley  v. 
Hammond  (8),  and  Watts  v.  Kelson  [i); 
and  if  the  exception  arises  in  the  case  of  a 
grant,  we  think  it  ought  to  arise  in  the 
case  of  a  reservation  made  to  support  an 
earlier  grant,  as  in  the  present  case. 

For  these  reasons  we  are  of  opinion  that 
the  lease  of  1873  was,  according  to  its  tme 
construction,  subject  to  the  right  of  way 
over  Lon  Oae  Glas  then  existing  in  the 
plaintiff,  and  that,  consequently,  no  qnes- 
tion  of  estoppel  can  arise. 

Then  arises  the  question  whether  the 
lease  of  1878  from  Sir  Richard  Bulkeley 
to  the  plaintiff  conveyed  to  him  the  right 
of  way  in  question.  Under  the  circum- 
stances of  this  case  as  we  have  found  them, 
it  appears  to  us  to  follow  from  the  cases  of 
Watts  V.  Kelson  (4)  and  Kay  v.  Oxley  (9), 
that  the  right  to  the  way  in  question  would 
pass  if  the  lease  had  contained  general 
words  descriptive  of  easements  and  rights 
usually  enjoyed  with  the  demised  here- 
ditaments. But  it  was  contended  before 
us  that  the  absence  in  the  lease  of  1878  of 
any  other  general  words  than  the  word 
"  appurtenances  "  made  an  important  dif- 
ference, and  distinguished  this  case  from 
the  earlier  authorities  to  which  we  have 
referred.  No  doubt  the  word  "appur- 
tenances "  is  not  apt  for  the  creation  of  a  new 
right,  and  the  word  "appurtenant"  is  not 
apt  to  describe  a  right  which  had  never 
previously  existed ;  and  therefore  the  mere 
grant  of  all  appurtenances,  or  of  all  ways 
appurtenant  to  the  principal  subject  of  the 
grant,  has  been  held  in  many  cases  not  to 
create  a  new  right  of  way  where  the  right 
was  not  pre-existing  at  the  date  of  thegrant. 
But  from  as  long  ago  as  the  4th  of  Philip 
and  Mary — Hill  v.  Orange  (14) — ^^ 
word  "appurtenance  "  has  easily  admitted 
(U)  Plowd.  170a. 
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of  a  seoondary  meaning,  and  as  equivalent 
in  that  case  to  *^  nsually  occupied/'  Here,  at 
the  date  of  the  lease  of  1878,  Lon  Cae  Glas 
was  not  in  the  occupation  of  the  lessor, 
hat  in  that  of  the  defendant ;  and  the  de- 
fendant had,  as  we  have  held,  acquired  an 
estate  in  it  as  against  which  the  right  of 
way  was  reserved,  and  reserved  for  the 
benefit  of  the  land  and  house  of  the  plain- 
tiff; and  under  these  circumstances  we 
think  that  the  right  of  way  did  pass  under 
theword  ''appurtenances."  This  conclusion 
ifl,  we  think,  aided  by  sufficient  authority, 
for  which  purpose  it  will  suffice  to  refer  to 
the  esses  of  Nicholas  v.  Chamberlain  (15), 
HaU  V.  LuTid  (12),  and  Ewari  v,  Cochrane 

(11). 

For  these  reasons  we  hold  the  judgment 
i^^pealed  from  to  be  right,  and  dismiss 
thu  appeal,  with  costs. 

Appeal  dismissed. 

Solicitors— Winter  &  Co.,  agents  for  David 
Owen,  Bangpr,  for  plaintiff;  UUithorne, 
Cuney  k  Villiere,  agents  for  Roberts  &  Laurie, 
Llangefni,  for  defendant. 


[IN  THE   COUBT   OF  APPEAL.] 
1887.         1  STEPHENS     V.      HARRIS      AND 
Oct  25,  26.  i  COMPANY.* 

Ship — Charter-party — Customary  TMrn- 
wr  of  Loading^Construction  of  Charter- 
party  wUh  re/ereTice  to  Fort  of  Loading — 
Detention — Demurrage . 

By  a  charter-party  the  ship  was  to  pro- 
eeedto  Bilbao,  amdthere  load  inthecustom- 
ary  manner  in  regular  steamer  turn,  where 
and  as  ordered  by  the  agent  of  the  freighter, 
a  cargo  of  iron  ore ;  four  hundred  tons 
per  working  day,  weather  permitting,  to  be 
alUiwed  for  loading,  and  all  demurrage 
over  and  above  the  said  days  at  the  rate  of 
128.  Qd.  per  hour,  no  demurrage  to  be  paid 
in  case  of  any  hands  striking  work,  frosts, 
€f  floods,  whicli  might  hinder  the  loading  of 
the  vessel.  The  port  of  Bilbao  was  on  a  river 
fohere  there  were  a  number  of  wharves ^  and 

(15)  do.  Jac.  121. 

•  Conm  Lord  Bsher,  M.R,,  Bowen,  L.J.,  and 
fty,LJi 
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theiron  ore  was  brought  down  to  the  wharves 
by  railways  from  storing  places  five  miles 
off,  and  loaded  direct  from  the  railway 
trucks  into  the  ships  by  means  of  shoots f 
there  being  no  storing  places  at  the  wharves. 
Ships,  however,  were  sometimes  loaded 
while  lying  out  in  the  river  from  barges 
which  brought  the  ore  from  storing  places 
higher  up  the  river.  The  ship  was  ordered 
to  San  Nicholas  wharf  to  load,  and  she  wcu 
there  loaded  under  a  shoot  with  orebrought 
down  h/  rail  as  above-mentioned.  In  con^ 
sequence  of  heavy  rains  ai  the  storing 
places,  and  in  consequefite  of  the  men  who 
were  loading  the  ore  into  the  railway  trucks 
there  refusing  to  work  from  fea/r  of  the 
cholera,  delay  occurred  and  the  ship  was 
detained  waiting  for  her  cargo : — Held, 
without  deciding  whether  the  refusal  of  the 
men  to  work  came  within  the  exception  in 
the  demurrage  dause  of  **  hands  striking 
work,"  that  n^her  the  state  of  the  weather 
nor  the  refusal  of  the  men  to  work  hindered 
the  ^^  loading,"  inasmuch  as  both  those 
ccmses  of  delay  operated  before  the  ore 
arrived  at  the  place  of  loading,  amd  the 
ruUure  of  the  port  was  not  such  that  the 
only  possible  mode  of  loading  the  ship  was 
by  bringing  the  ore  by  railway  from  the 
storing  plaices  five  miles  off,  so  as  to  bring  the 
case  within  the  decision  in  Hudson  v.  Ede 

36  Law  J.  Rep.  Q.B.  273 ;  37  Law  J.  Rep, 

'  B.  (Exch.  Ch.)  166). 
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Appeal  from  the  Queen's  Bench  Divi* 
sion,  reported  56  Law  J.  Rep.  Q.B.  516. 

The  action  was  brought  by  charterer 
against  shipowners  to  recovjsr  75^.  paid  to 
the  shipowners  under  protest  in  respect  of 
demurrage. 

The  facts,  so  far  as  material,  were  as 
foUows : — 

The  plaintiff  had  chartered  the  defen- 
dants' steamship  Risca,  for  the  carriage  of 
a  cargo  of  iron  ore  from  Bilbao  to  Middles- 
brough. The  charter-party  provided  that 
the  diip  should  proceed  to  Bilbao,  "and 
there  load  in  the  customary  manner  in 
regular  steamer  turn  in  the  river  Nervion 
between  Portugalete  and  Olaveaga  both 
inclusive,  where  and  as  ordered  by  the 
agent  of  the  said  freighter,  a  full  and  com- 
plete cargo  of  iron  ore,  quantity  at  master's 
option  (to  be  put  on  board  and  taken  from 
alongside  at  merchant's  risk  and  expense)/' 
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and  being  so  loaded  should  proceed  to 
Middlesbrough  and  deliver  the  same  on 
being  paid  freight  at  a  certain  rate, ''  the 
a£t  of  Grod,  the  Queen's  enemies,  restraints 
of  princes  and  rulers,  civil  oommotions, 
fire,  and  all  and  ever/  other  dangers  and 
accidents  of  the  seas,  rivers,  and  naviga- 
tion, mines,  railway,  or  machinery,  riots, 
strikes,  or  stoppages  of  pitmen  or  miners  of 
the  Galdames  or  other  mines,  of  whatever 
nature  or  kind  soever  during  the  said 
voyage,  always  mutually  excepted."  The 
charter-party  also  provided  that  ''  four 
hundred  tons  per  working  day  (Sundays 
and  holidays  excepted),  weather  permitting, 
are  to  be  allowed  for  loading  the  said  ship 
at  Bilbao,  and  the  ore  to  be  received,  on 
arrival  at  port  of  discharge,  at  the  lute  of 
not  less  than  three  hundred  tons  per  work- 
ing day  (Sundays  and  holidays  excepted), 
weather  permitting,  and  all  demurrage 
over  and  above  the  said  days  at  the  rate 
of  12«.  6c2.  per  hour,  and  no  demurrage  to 
be  paid  the  vessel  in  case  of  any  hands 
striking  work,  frosts  or  floods,  revolution 
or  wars,  which  may  hinder  the  loading  or 
discharge  of  the  said  vessel."  The  lay- 
days were  not  to  commence  till  the  ship 
was  in  loading  berth  and  in  every  respect 
ready  to  load  or  discharge.  The  captain 
was  to  have  a  lien  on  the  cargo  for  freight 
and  demurrage. 

On  the  river  at  Bilbao  there  are  several 
wharves,  where  ships  are  loaded  under 
spouts.  These  wharves  are  connected  by 
different  railways  with  places  of  deposit 
some  miles  up  the  country,  where  the  iron 
ore  from  the  urines  is  stored.  The  ore  is 
loaded  into  railway  trucks  at  these  places 
of  deposit  and  brought  down  by  rail  to 
the  wharves,  which  belong  to  the  railway 
companies,  and  loaded  (Urect  from  the 
trucks  into  the  ships  by  means  of  spouts, 
chere  being  no  places  of  deposit  at  the 
wharves. 

The  Risca  on  arrival  was  ordered  to 
the  San  Nicholas  wharf  to  load.  The 
place  of  deposit  where  the  ore  was  loaded 
into  railway  trucks  for  the  San  Nicholas 
wharf  was  five  miles  up  the  country, 
connected  with  the  San  Nicholas  wharf 
by  the  Triano  railway.  It  appeared  that 
during  the  time  the  Risca  was  under  one 
of  the  spouts  ready  to  load,  the  weather 
was  very  wet^  causing  heavy  floods,  and 


the  ore  became  so  wet  that  delay  oocarred 
in  loading  it  into  the  railway  trucks  at 
the  place  of  deposit ;  the  floods  also  caused 
delay  in  the  transit  on  the  railway  ;  and 
in  consequence  of  the  prevalence  of 
cholera  in  the  district  the  men  who  were 
loading  the  tracks  and  some  of  the  rail- 
way men  left  work.  The  Risca  was  ac- 
ooniingly  detained  five  days  at  Bilbao  in 
loading  beyond  the  lay-days,  and  on  arrival 
at  Middlesbrough  the  defendants  refused 
to  deliver  the  cargo  unless  75/.  in  respect 
of  five  days'  demurrage  was  paid.  The 
plaintiff  paid  this  sum  under  protest,  and 
brought  this  action  to  recover  it.  At  the 
trial  it  appeared  from  the  evidence  that 
there  is  another  mode  of  loading  ships  with 
iron  ore  at  Bilbao — ^namely,  that  while 
ships  are  lying  moored  at  buoys  out  in  the 
river,  whether  waiting  their  turn  to  go 
under  the  spouts  or  not,  the  ore  is  brought 
alongside  the  ship  in  lighters  from  places 
of  deposit,  not  in  connection  with  the. 
railways,  higher  up  the  river,  and  loaded 
from  the  lighters  into  the  ships.  This 
mode  of  loading  was  never  adopted  in  the 
case  of  ore  brought  down  by  rail  to  the 
wharves. 

At  the  trial  before  Cave,  J.,  the  jmy 
found  (i.)  that  the  state  of  the  weather 
was  such  as  to  interfere  with  the  bringing 
down  of  ore  from  the  place  of  deposit,  and 
that  the  delay  in  loading  the  ship  was 
caused  by  such  state  of  the  weather ;  (ii.) 
that  the  delay  in  loading  the  ship  was 
partially  caused  by  men  striking  work  by 
reason  of  the  cholera ;  (iii)  that  the  delay 
in  loading  the  ship  was  partially  caused  by 
irregularity  in  railway  ti-ansit,  and  that 
such  irregularity  was  partly  caused  by 
cholera ;  (iv.)  that  the  above  three  causes 
accounted  for  the  whole  of  the  delay ;  (v.) 
that  it  was  not  reasonably  possible  for  the 
plaintiff  to  have  procured  and  shipped  a 
cargo  of  iron  ore  without  any  delay  to  the 
ship ;  and  (vi.)  that  the  Risca  got  her  &ir 
share  of  the  ore  sent  down  while  she  was 
under  the  spout.  Upon  these  findings 
the  learned  Judge  gave  leave  to  either 
party  to  move  the  Court  for  judgment. 
The  Divisional  Court  (Lord  Coleridge, C. J., 
and  Day,  J.)  held,  (a)  that  the  words  in 
the  demurrage  clause,  "weather  permit- 
ting," meant  sea  weather — ^thatis,  weather 
affecting  the  water — and  that  there  was  ao 
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evidence  of  the  existence  of  any  such 
weather  (1);  and  (6)  that  there  was  no 
evidence  of  any  "hands  striking  work" 
vithin  the  meaning  of  the  exception  in  the 
demurrage  daose.  Judgment  was  accord- 
ingly entered  for  the  defendants  (see 
56LawJ.Ilep.  Q.B.  516). 
The  plaintiflT  appealed. 

Gains/ord  Brtice,  Q.C,  and  Strachan^ 
for  the  plaintiff. — It  is  the  usual  custom 
for  vessels  at  Bilbao  to  load  iron  ore  at 
spouts  from  railway  trucks,  the  ore  being 
brought  alongside  the  ship  from  the  places 
of  deposit  five  miles  up  the  country.  The 
loading,  therefore,  must  be  considered  as 
having  commenced  where  the  ore  was  put 
on  to  the  railway  trucks,  within  the  de- 
cision in  Hudson  v.  Ede  (2).  From  the 
nature  of  the  port  of  Bilbao  the  cargo  had 
tD  be  brought  down  by  railway  from  the 
places  of  deposit,  just  as  in  that  case  the 
cargo  had  to  be  brought  down  the  Danube 
in  hghters  from  Galatz  to  Sulinah.  The 
stri^  therefore  at  the  places  of  deposit 
and  on  the  railway,  and  the  bad  weather, 
hindered  the  loading,  just  as  the  ice  in  the 
Danube  stopped  the  lighters  bringing 
down  the  cargo  to  the  ship  at  Sulinah  and 
80  interrupted  the  loading.  Kelly,  C.B., 
in  the  Exchequer  Chamber  said  that ''  the 
conveyance  by  the  river  between  Galatz 
and  the  ship  at  Sulinah  may  be  considered 
as  a  part  of  the  act  of  loading."  The  cir- 
cumstances in  Kay  v.  Field  (3)  and  GrarU 
V.  Coverdale  (4)  were  different  from  those 
in  Hudson  v.  JSde  (2).  The  Divisional 
Court  have  held  that  "weather  permit- 
ting" in  the  demuri'age  clause  meant  sea 
weather ;  but  that  is  giving  the  words  too 
narrow  a  meaning.  Weather  is  used  in 
its  ordinary  and  natural  meaning,  and  is 
not  limited  to  any  particular  kind  of 
weather.  The  Court  also  placed  a  wrong 
meaning  on  "  strike  "  or  "  hands  striking 
work."    It  does  not  necessarily  imply  a 

(1)  The  case  is  not  reported  in  the  Court 
below  upon  this  point. 

(2)  36  Law  J.  Rep.  Q.B.  273 ;  Law  Rep. 
2  Q.B.  666 ;  37  Law  J.  Rep.  Q.B.  (  Exch.  Ch.)  1 66 ; 
Iaw  Rep.  3  Q.B.  412. 

(3)52  Law  J.  Rep.  Q.B.  17;  Law  Rep. 
10Q3.D.241. 

(4)  63  Law  J.  Rep.  Q.B.  462 ;  Law  Rep. 
»  App.  Cas.  470. 
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combination  of  workmen  to  get  higher 
wages  or  for  some  other  purpose.  Any 
determination  of  workmen  to  be  idle,  where 
such  determination  has  reference  to  their 
work,  is  a  strike.  Hence  the  weather  and 
the  strike  both  hindered  the  loading  within 
the  exception  in  the  demurrage  clause,  and 
no  demurrage  was  payable. 

Further,  the  ship  was  to  load  in  the 
customary  manner  where  and  as  ordered 
by  the  freighter.  She  was  ordered  to  load 
at  San  Nicholas,  and  she  was  loaded  there 
in  the  customary  manner  under  a  spout, 
the  only  mode  of  loading  ore  at  San 
Nicholas  being  that  adopted  in  the  present 
case.  The  charter-party  must  be  construed 
as  if  the  San  Nicholas  wharf  were  expressly 
named  in  it  as  the  place  of  loading — Tap- 
scott  V.  Balfour  (5).  Hence  the  loading 
customary  at  that  wharf  commenced  when 
the  ore  was  loaded  on  to  the  railway  trucks 
at  the  places  of  deposit. 

T.  E,  Scrutton  {Gulli/,  Q.G.,  and  Rohson 
with  him),  for  the  defendants. — Strike 
means  any  combination  of  workmen 
against  their  employers  to  better  the  terms 
of  their  employment.  At  any  rate,  neither 
the  weather  nor  the  strike  affected  the 
loading,  but  only  the  transit  to  the  ship 
prior  to  loading.     [He  was  stopped.] 

Gainsjord  BriLce,  Q.C,  replied. 

Lord  Esheb,  M.R. — This  case  raises 
the  question  whether  the  charterer  who 
had  loaded  a  full  and  complete  cai'go  was 
liable  to  pay  demurrage  for  delay  in  load- 
ing beyond  the  stipulated  time  allowed 
by  the  charter-party  for  loading.  I  am 
not  prepared  to  give  my  judgment  upon 
the  same  grounds  as  the  Divisional  Court, 
and  I  shall  rest  my  judgment  upon  grounds 
as  to  which  they  gave  no  opinion. 

The  question  we  have  to  decide  is,  whether 
the  shipowners  are  entitled  to  demurrage. 
This  was  an  English  charter  party,  made 
with  reference  to  the  port  of  Bilbao.  The 
charter-party  dealt  with  the  loading  of  the 
ship  in  the  river  at  Bilbao,  with  the  voyage 
home,  and  with  the  delivery  at  the  port  of 
discharge.  The  two  pai'ts  of  the  charter- 
party  material  for  our  consideration  are 
the  stipulations  as  to  loading  at  Bilbao, 

(6)  42  Law  J.  Rep.  C.P.  16;  Law  Rep. 
8  C.P.  46. 
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and  the  demurrage  clause,  which  deals 
with  delay  in  loading  or  discharging.  The 
question  as  to  the  liability  of  the  charterer 
to  load  a  cargo  is  different  from  the  ques- 
tion of  his  liability  to  pay  demurrage  for 
delay  in  loading  a  cargo.  The  charterer 
here  undertook  to  load  a  full  and  complete 
cargo  and  deliver  the  same  in  England ; 
and  that  obligation  was  an  absolute  one. 
The  charterer,  therefore,  to  limit  that  ab- 
solute obligation,  inserted  certain  excep- 
tions in  the  charter-party  which  relate  to 
the  loading  and  the  carriage  of  the  cargo 
to  England.  The  charter-party  contains 
an  obligation  in  general  terms  under- 
taken by  the  charterer — namely,  to  pay 
demurrage  if  the  ship  is  detained  more 
than  the  time  that  would  be  occupied  in 
loading  and  discharging  a  certain  number 
of  tons  per  day.  This  is  a  circumlocution 
for  arriving  at  the  number  of  days  allowed 
for  loading  and  discharging.  This  clause 
assumes  a  loading.  But  there  are  excep- 
tions to  that  obligation  to  pay  demurrage. 
The  first  exception  is  "weather  permit- 
ting." If  the  weather,  therefore,  does  not 
permit  the  loading  or  discharge,  the  char- 
terer is  not  to  pay  demurrage  for  that 
time.  There  is  another  exception,  of 
"  hands  striking  work,"  which  may  hinder 
the  loading  or  discharge  of  the  vessel.  We 
have  to  arrive  at  the  true  construction  of 
these  words,  which  are  an  exception  to  the 
obligation  to  pay  demurrage  &  the  vessel 
be  not  loaded  or  discharged  within  a  par- 
ticular time.  The  term  "  weather  permit- 
ting" must  apply  to  weather  permitting 
the  loading  within  the  stipulated  time  (I 
use  the  word  "  loading"  only  as  that  is  the 
case  before  us),  and  "  any  hands  striking 
work  "  must  refer  to  such  a  strike  as  affects 
the  loading  of  the  vessel  within  the  stipu- 
lated time.  The  strike  or  the  weather 
must  be  such  as  interferes  with  the  load- 
ing. That  raises  the  question  whether 
what  happened  in  this  case  interfered  with 
the  loading.  It  was  admitted  that  the 
interference  occurred  before  the  ore  arrived 
on  the  banks  of  the  river.  It  was  said, 
however,  that  the  weather  hindered  the 
ore  being  taken  from  the  place  of  deposit, 
five  miles  away  from  the  river,  and  put  on 
to  the  railway  trucks  there,  and  also  that 
there  was  a  strike  of  workmen  at  that 
place  which  interfered  in  the  same  way. 


It  was  said  that  that  was  weather  whidi 
interfered  with  the  loading,  and  that  that 
was  a  strike  of  hands  which  interfered 
with  the  loading,  and  for  this  reason,  that 
under  the  circumstances  of  this  case  the 
loading  must  be  considered  as  commencing 
when  the  ore  was  being  put  on  the  railway 
at  the  place  of  deposit,  five  miles  up  the 
country.     The  plaintiff  bases  his  conten- 
tion upon  the  authority  of  fftuisan  y.  £de 
(2),  and  asserts   that  the  loading  com- 
menced, not  at  the  ship  or  within  the  port 
of  Bilbao,  but  five  miles  up  the  country. 
We  must  accordingly  consider  whether 
the  circumstances  bring  this  case  within 
the  principle  of  the  decision  in  Hudson  v. 
Ede  (2).    We  must  first,  however,  see 
what  was  the  principle  in  Hudson  v.  Ede 
(2).     In  Hudson  v.  Ede  (2)  the  ship  was 
to  load  a  cargo  bf  grain  at  Sulinah.    It 
appeared  that  no  grain  ever  was  put  on 
board  ship  at  Sulinah  from  the  shore,  all 
the  grain  being  brought  down  the  Danube 
in  lighters  from  Galatz  and  other  places 
higher  up  the  river,  and  loaded  from  the 
lighters  into  the  ship.     It  was  very  much 
the  same  as  if  the  river  at  Sulinah  and  all 
the  way  up  to  Galatz  was  lined  with  clifl^ 
which  would  prevent  any  possibility  of 
loading  except  from    Galatz  and  places 
above  that.     The  Court  there  held,  not 
that  the  loading  commenced  at  Galatz, 
which  would  be  absurd,  but  that  where 
the  parties  stipulated  that  detention  by 
ice  was  not  to  be  reckoned  as  laying-days, 
the  stipulation   covered  the  case  of  &ie 
navigation  of  the  river  being  impeded  by 
ice  between   SulinaJi  and   Galatz   whidi 
prevented  the  lighters  coming  down  with 
the  cargo.     The  decision  was  made  to  de- 
pend upon  the  statement  that  a  cargo  of 
grain  could  not  be  put  on  board  at  Sulinah 
except  by  bringing  it  down  from  Galatz  or 
other  places  up  the  river.     Mr.  Justice 
Blackburn  in  the  Queen's  Bench  stated  in 
terms  that  if  there  had  been  any  other 
ptucticable  mode  by  which  any  one  might 
have  shipped  a  cargo  of  grain  at  Sulinah, 
the  decision  would  have  been  different; 
and  this  was  also  stated  in  effect  by  Chief 
Baron  Kelly  in  the  Exchequer  Chamber. 
Then  came  the  case  of  Kay  v.  Field  (3), 
and  this  Court  was  asked  to  hold  that  the 
facts  there  brought  the  case  within  the 
principle  of  Hudson  v.  Ede  (2).     The 
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Court  deelined  so  to  hold.  I  said  in  that 
case,  and  I  adhere  to  it :  ''  Then  it  was 
said  that  under  the  circumstances  of  the 
present  case,  as  the  loading  was  to  be  done 
\xj  Messrs.  Crawshaj  k  Co.,  it  commenced 
before  the  arriyal  of  the  rail  iron  at  the 
East  Bate  Dock — ^namely,  when  it  left 
Messrs.  Crawshay  <fe  Co.'s  wharf  about  a 
mile  off  from  the  East  Bute  Dock.  !Now 
under  what  circumstances  can  we  go  be- 
yond the  limits  of  the  port  or  dock  men- 
tioned in  the  charter-party  as  the  place  of 
loading?  There  are,  it  is  true,  some  cir- 
comstances  under  which  one  can  do  so, 
for  that  was  decided  in  Hudson  v.  Ede  (2), 
by  which  case  we  are  bound.  The  cir- 
eumstanoes  there  were,  as  it  is  admitted, 
exceptional.  There  the  obligation  of  the 
shipowner  was  to  take  his  ship  to  the  port 
of  Sulinah,  and  the  loading  of  the  cargo 
vonld  under  ordinary  circumstances  com- 
mence in  that  port  by  bringing  the  goods 
from  the  shore,  but  that  it  was  proved  not 
that  some  but  that  all  the  shippers  of 
grain  at  that  port  brought  the  grain  down 
to  it  in  hghters  from  Galatz,  a  port  some 
100  miles  higher  up  the  river,  and  the 
Ooart  expressly  relied  on  the  fact  that 
every  shipper  of  grain  shipped  it  at  Suli- 
nah in  that  way,  and  therefore  that  every 
shipowner  who  sent  ships  to  that  port 
ffitist  be  presumed  to  have  known  that 
whidi  was  the  usual  custom  of  that  port, 
and  consequently  when  there  was  an  ex- 
ception in  the  charter-party  which  relieved 
tbo  shipper  from  liability  for  detention 
in  case  of  frost,  the  shipowner  must  be 
taken  to  have  known  that  the  exception 
was  applicable  to  the  loading  from  Gralatz, 
although  that  was  not  within  the  port 
of  Sohnah."  That  means  that  prima 
/octe  the  loading  is  to  be  done  where  the 
sbip  is  ordered  to  go  to  load,  but  under 
the  exceptional  circumstances  in  Hudson 
V.  Eds  (2)  you  might  look  beyond  that 
plaoe.  One  can  only  do  so,  however,  where 
the  dreumstances  are  similar.  The  view 
that  I  there  expressed  was  not  in  any  way 
overruled  by  the  House  of  Lords  in  Grant 
V.  Coverdale  (4),  a  case  similar  in  its  facts 
to  Kay  V.  Field  (3).  Lord  Selborne  there 
said:  **This  exception  in  the  contract 
being  limited  to  '  accidents  preventing  the 
loading,'  the  only  question  is  what  is  the 
meaning  of  '  loading,'  and   whether  this 


207 


particular  frost  did  in  fact  prevent  the 
loading.  There  are  two  things  to  be  done 
— the  operation  of  loading  is  the  par- 
ticular operation  in  which  both  parties 
have  to  concur.  Taken  literally,  it  is 
spoken  of  in  the  early  part  of  this  charter- 
party  as  the  thing  which  the  shipowner  is 
to  do.  The  ship  is  to  '  proceed  to  CardiflF 
East  Bute  Dock  and  there  load  the  cargo.' 
No  doubt,  for  the  purpose  of  loading,  the 
charterer  must  also  do  his  part ;  he  must 
have  the  cargo  there  to  be  loaded,  and 
tender  it  to  be  put  on  board  the  ship  in 
the  usual  and  proper  manner.  Therefore 
the  business  of  both  parties  meets  and 
concurs  in  that  operation  of  loading." 
The  loading  therefore  may  be  said  to  be 
the  joint  act  of  the  shipper  and  the  ship- 
owner. The  duty  of  bringing  the  cargo 
to  the  place  where  the  joint  action  of  load- 
ing is  to  take  place  rests  upon  the  shipper 
and  not  upon  the  shipowner. 

What  then  are  the  circumstances  of  the 
present  case  1  Where  was  this  joint  action 
to  take  place  1  It  is  clear  that  the  ship- 
owners had  nothing  to  do  with  the  opera- 
tion of  putting  the  ore  on  to  the  railway 
^ve  miles  up  the  country,  and  therefore, 
unless  the  circumstances  bring  the  case 
within  Hudson  v,  JEJde  (2),  they  cannot 
be  considered  as  in  any  way  responsible 
for  that.  If  the  case  is  not  within  Hud- 
son V.  Ede  (2),  it  comes  within  Grant  v. 
Coverdale  (4).  Now  there  is  nothing  to 
shew  that  the  shipper  might  not  have 
made  what  terms  he  pleased  as  to  the  car- 
riage of  the  ore  to  the  ship.  There  is 
nothing  to  shew  that  the  operation  of 
loading  was  to  commence  before  the  tender- 
ing of  the  cargo  to  the  shipowners  and 
their  receiving  it.  It  is  not  shewn  to  be 
the  fact  that  the  only  way  to  load  ore  at 
the  port  of  Bilbao  is  by  means  of  tips  or 
spouts  ;  there  is  evidence  to  shew  that  ore 
is  brought  down  to  other  places  of  deposit 
higher  up  the  river,  where  it  is  put  into 
barges  and  brought  alongside  the  ship. 
That  alone  distinguishes  the  case  from 
Hudson  V.  Ede  (2).  I  am  further  of  opi- 
nion that  the  evidence  did  not  shew  that 
even  at  San  Nicholas  itself  spouts  only  were 
used  for  loading  cargoes  of  ore. 

It  was  next  contended  that  the  charter- 
party  contemplated  that  the  ship  was  to 
be  loaded  under  a  spout,  the  words  being 
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that  the  ship  should  load  in  the  customary 
manner  in  regular  steamer  turn,  "  where 
and  as  ordered  by  the  agent  of  the 
freighter."  The  contention  was  that  the 
San  Nicholas  wharf,  to  which  the  vessel 
was  ordered,  must  be  considered  as  if  it 
had  been  expressly  named  in  the  charter- 
party,  and  that  the  vessel  was  to  be 
loaded  in  the  customary  manner  there. 
Tapscott  V.  Balfour  (5)  was  cited  in  sup- 
port of  this  contention,  and  an  expression 
of  Chief  Justice  Bovill  in  that  case  was 
seized  upon  and  attempted  to  be  applied 
as  a  principle  in  all  cases.  That  expres- 
sion was  applied  to  that  particular  charter- 
party,  and  as  so  applicable  it  was  sufficiently 
accurate.  A  charter-party  has  to  be  con- 
strued as  if  a  construction  were  being 
placed  upon  it  the  moment  after  it  was 
signed,  and  that  construction  cannot  de- 
pend upon  a  right  which  is  to  be  exercised 
by  the  charterer  some  time  afterwards. 
No  doubt,  where  a  place  of  loading  or  dis- 
charge is  to  be  named,  those  parts  of  the 
charter-party  applicable  thereto  are  to  be 
construed  with  reference  to  the  subsequent 
order,  but  not  every  part  of  the  charter- 
party.  The  charterer  here  had  a  right  to 
order  the  ship  to  San  Nicholas,  and  he  had 
a  right  to  order  it  to  be  loaded  in  a  certain 
way.  He  might,  however,  have  ordered 
the  cargo  to  be  brought  from  a  place  of 
deposit  higher  up  the  river,  and  so,  in  my 
opinion,  the  case  does  not  come  within  the 
decision  in  Htudson  v.  Ede  (2).  It  comes 
within  the  authority  of  Gratvt  v.  Cover' 
dale  (4),  that  the  operation  of  loading  ia 
to  take  place  where  the  ship  is  ordered  to 
go  to  load,  and  the  loading  takes  place  at 
the  time  when  the  joint  action  of  both 
parties  occurs.  The  loading  therefore  did 
not  commence  when  the  ore  was  put  on 
the  railway.  It  being  admitted  that  no 
weather  prevented  the  loading  at  the  ship, 
the  place  of  loading,  and  that  there  was 
no  strike  there,  the  case  is  clear,  as  all  that 
happened  at  the  other  end  of  the  railway 
five  miles  away  had  nothing  whatever  to 
do  with  the  loading.  Even  supposing  that 
the  weather  or  a  strike  did  interfere  with 
the  operations  at  that  other  end,  they  did 
not  hinder  the  loading,  and  so  cannot  affect 
the  rights  of  the  shipowners. 

One  word  in  conclusion  as  to  the  grounds 
upon  which   the  Divisional  Court  based 


their  judgment.  I  do  not  think  that  the 
word  "  weather  "  can  be  confined  to  weather 
affecting  the  water,  but  I  think  it  would 
apply  to  weather  which  affects  the  putting 
of  the  ore  on  board.  As  to  the  meaning 
of  the  words  **  strike  "  or  "  hands  striking 
work,"  I  give  no  opinion  upon  it.  For 
these  reasons  I  think  that  the  decision  of 
the  Divisional  Court  was  right — though  I 
base  my  judgment  upon  different  grounds 
— and  therefore  the  judgment  must  be 
affirmed. 

BowEN,  L.J. — In  this  case  the  ship 
loaded  a  full  and  complete  cargo,  and  so 
we  have  not  to  consider  the  interpretation 
to  be  placed  upon  the  exceptions  in  the 
charter-party  which  would  have  excused 
non-loading  or  non-delivery  of  the  cargo. 
We  have  to  construe  the  demurrage  clause 
in  the  charter-party.  The  only  question 
we  have  to  consider  is,  whether  upon  the 
true  construction  of  the  demurrage  clause 
there  was  any  evidence  in  this  case  that 
the  loading  was  hindered  by  any  hands 
striking  work  or  by  any  weather.  In  the 
first  place,  as  to  the  question  of  "  hands 
striking  work."  The  Divisional  Court 
were  of  opinion  that  what  occurred  here 
did  not  amount  to  a  strike.  I  should 
prefer  not  to  express  any  opinion  upon 
that  point.  I  will  assume  that  the  refusal 
to  work  on  the  part  of  the  men  who  were 
engaged  in  loading  ore  at  the  place  of  de- 
posit on  to  the  railway  trucks,  or  who 
were  engaged  on  the  railway,  might  come 
within  the  words  "  hands  striking  work." 
Assuming  that,  is  that  such  a  strike  as 
hindered  the  loading  of  th  »  s!iip  1  That  de- 
pends upon  the  meaning  of  the  exceptions 
in  the  demurrage  clause.  One  cannot  lay 
down  any  hard  and  fast  rule  applicable  to 
all  charter-parties.  But  a  true  canon  for 
construing  the  ordinary  exceptions  in  a  de- 
murrage clause  in  a  charter-party  was  laid 
down,  not  for  the  first  time,  in  GrarU  v. 
Coverdale  (4).  The  exceptions  are  in- 
serted for  the  protection  of  the  merchant 
who  has  agreed  to  load  a  cargo,  and  the 
prima  facie  interpretation  is  that  they 
apply  to  such  specified  causes  as  prevent 
the  cargo  being  put  on  board.  A  ship- 
owner would  not  agree  to  exempt  the 
merchant  from  liability  for  causes  which 
relate  to  the  bringing  of  the  cargo  to  the 
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place  of  loading.  Therefore,  in  asoertain- 
ing  the  meaning  and  application  of  the 
words  "hands  striking  work/'  it  cannot 
be  said  that  they  naturally  refer  to  strikes 
which  prevent  or  hinder  the  cargo  being 
brought  alongside  the  ship. 

It  now  becomes  necessary  to  consider 
the  case  of  Hudson  v.  Ede  (2).     In  that 
case  the  demurrage  clause  provided  that 
detention  by  ice  was  not  to  be  reckoned 
as  laying-days,   and    the   Court    had   to 
enquire  whether  ice  in  the  Danube  between 
Sulinah  and  Galatz  was  a  sufficiently  proxi- 
mate cause  of  the  detention  of  the  ship  as 
to  come  within  the  exception  in  the  de- 
murrage clause.     That  was  all,  and  the 
Court  based  its  decision  upon  the  particular 
and  exceptional  facts  of  the  case.     As  has' 
been  pointed   out  by  the   Master  of  the 
Bolls,  there  were  no  facilities  for  loading 
grain  from  the  shore  at  Sulinah,  and  so  it 
had  to  come  from  Galatz  by  lighters.   The 
vessel  was  at  Sulinah  ready  to  receive  her 
cargo  on  the  29th  of  November.     The 
river  was  clear  at  that  time,  and  was  not 
frozen  over  until  the  5th  of  December, 
wbtfu  the  river  above  Sulinah    became 
frozen.     The  cargo  was  not  on  board  the 
lighters  at  Sulinah  when  the  ship  arrived ; 
it  had  to  be  brought  down  from  Galatz  in 
lighters.    It  was  never  suggested  that  the 
act  of  putting  the  grain  into  the  lighters 
at  Qalatz  was  an  act  of  loading  at  Sidinah. 
What  was  suggested  was  that  the  deten- 
tion of  the  lighters  at  Galatz  by  the  ice 
was  a  detention  of  the  ship  within  the 
demurrage  clause.    That  appears  from  the 
judgment  delivered  by  Mr.  Justice  Black- 
bum,  who  puts  the  two  contentions,  and, 
in  stating  the  shipper's  contention,  says  : 
*'For  the  defendant  it  was  contended  that, 
regard  being  had  to  the   circumstances 
under  which  shipments  take  place  at  the 
mouth  of  the  Danube,  and  particularly  to 
the  frust  that  the  storehouses  which  supply 
grain  to  ships  lying  at  Sulinah  are  at  a 
distance  of  100  miles  from  that  port,  the 
words  *  detention  by  ice '  must  be  taken  to 
include  not  only  the  prevention  and  inter- 
ruption by  ice   of   the    actual   work  of 
loading— that  is,   of    bringing   alongside 
the  ship  in  lighters,  and  transferring  from 
them  to  the  ship's  hold,  cargo  brought 
down  to  Sulinah    in    fulfilment  of   the 
charter—but  also  the  delaying  of  the  ship's 
Y0L.67.-Q3. 
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loading  by  reason  of  the  detention  by 
ice  of  lighters  during  any  part  of  the  time 
allowed  for  loading  and  unloading,  and  at 
any  distance  from  Sulinah."  That  meant 
that  the  prima  facie  principle  of  interpre- 
tation ought  to  receive  a  wide  extension, 
having  regard  to  the  particular  circum- 
stances of  that  case.  The  reason  for  not 
holding  to  the  strict  principle  of  construc- 
tion as  between  merchant  and  shipowner 
was  referred  to  the  peculiar  character  of 
the  place  with  regard  to  the  grain  trade, 
and  the  contract  had  to  be  construed  ac- 
cordingly in  a  reasonable  sense.  There 
was  only  one  detention  by  ice  at  Sulinah, 
the  ice  which  prevented  the  lighters  coming 
down  the  river  to  the  ship  at  Sulinah.  That 
seems  to  me  to  be  the  ground  of  the  judg- 
ment in  Hudson  v.  Ede  (2)  in  both  Courts ; 
it  is  catching  at  a  phrase  used  by  Chief 
Baron  Kelly,  in  delivering  judgment  in  the 
Exchequer  Chamber,  to  say  that  the  load- 
ing can  commence  100  miles  away  from 
the  ship.  The  decision  rested  upon  the 
fact  that  there  was  only  one  mode  of 
loading  grain  cargoes  at  Sulinah — namely, 
by  lighters  bringing  the  grain  down  the 
river  from  Galatz.  That  case  migh  t  possibly 
apply  if  there  had  been  only  one  mode  of 
loading  at  this  port — namely,  by  bringing 
the  ore  down  by  the  railway  from  the 
places  of  deposit  up  the  country,  which 
might  be  interfered  with  by  what  occurred 
on  the  railway.  I  observe  that  it  is  not 
quite  clear  that  there  is  not  a  distinction 
in  any  event  between  this  case  and  Hud- 
son V.  Ede  (2),  as  there  only  one  thing,  ice 
in  the  river,  could  interfere,  whereas  here 
strikes  might  occur  anywhere,  and  so  the 
words  might  have  an  extremely  wide  appli- 
cation. At  the  trial  of  the  present  case 
it  was  not  said  that  there  was  no  other 
way  of  loading  ore  except  the  one  adopted, 
and  I  decline  to  say  so.  I  do  not  know 
how  it  may  be,  but  if  I  were  to  speculate 
I  should  say  that  there  was  a  considerable 
quantity  of  ore  loaded  in  some  other  way 
than  by  means  of  shoots  direct  from  the 
railway  trucks.  I  decline  to  construe  this 
charter-party  upon  the  assumption  that 
the  only  mode  of  loading  ore  was  by 
bringing  it  down  in  railway  trucks  along- 
side the  ship  and  transferring  it  by  means 
of  shoots  into  the  ship's  hold.  I  decline 
to  say  that  such  was  the  case,  as  it  was 
2  S 
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not  put  to  the  jury  or  relied  upon  at  the 
trial. 

Mr.  Grainsford  Bruce  then  endeavoured 
to  bolster  up  his  case  by  a  misapplication 
of  a  phrase  used  by  Chief  Justice  Bovill 
in  Tapscott  v.  Balfour  (5).  It  is  perfectly 
true  that  if  the  parties  agree  that  the  ship 
shall  go  to  a  place  to  be  named  by  the 
shipper,  the  stipulations  of  the  charter- 
party  applicable  to  that  part  apply  as  if  the 
name  of  the  place  had  been  inserted  in  the 
charter-party,  but  the  remaining  stipula- 
tions  in  the  charter-party  are  not  neces- 
sarily to  be  construed,  with  reference  to  it. 
If  that  were  not  so,  it  would  be  construing 
a  charter-party  by  the  light  of  something 
that  happened  after  it  was  made.  Mr. 
Bruce  then  had  a  tMird  string  to  his  bow, 
that  the  hands  who  struck  work  were 
engaged  in  loading  the  ship,  though  the 
strike  occurred  five  miles  away  from  the 
ship.  That  is  a  very  extraordinary  pro- 
position. Hudson  V.  Ede  (2),  as  I  have 
already  said,  is  not  a  decision  to  that 
effect,  and  I  decline  to  hold  that  the 
loading  of  the  ship  begins  at  a  place 
other  than  the  place  where  the  ship  is. 
The  decisions  in  Grant  v.  Coverdale  (4) 
and  Kay  v.  Field  (3)  lay  down  the  real 
reUio  decidendi  upon  which  the  present 
case  must  be  decided. 

It  was  also  said  that  the  weather  inter- 
fered  with  the  loading.  We  must  apply 
the  same  principle  of  construction  to  that 
exception.  What  is  meant  is  weather, 
not  miles  away,  but  at  the  place  where 
the  ship  is,  which  interferes  with  the  load- 
ing. I  think  that  the  meaning  placed 
upon  the  word  "  weather "  by  the  Divi- 
sional Court  was  too  narrow,  and  that  it 
would  include  any  weather  which  inter- 
fered with  the  loading  of  the  ship.  I 
agree  that  the  defendants  are  entitled  to 
judgment,  and  that  this  appeal  must  be 
dismissed. 

Fry,  L.J. — I  am  of  the  same  opinion. 
There  seem  to  have  been  two  methods  of 
loading  ore  on  to  ships  at  this  port :  one, 
direct  from  the  railway  trucks  which 
brought  the  ore  alongside  the  ship,  the  ore 
being  passed  into  ti^e  ship  by  means  of 
shoots ;  the  other  method  of  loading  being 
by  means  of  lighters,  which  brought  the 
ore  alongside  the  ship  from  places  of  deposit 


higher  up  the  river.  There  does  not  seem 
to  have  been  any  evidence  as  to  which 
was  the  usual  method.  There  were  there- 
fore two  well-known  methods  of  loading. 
According  to  the  charter-party  the  vessel 
was  to  load  at  a  certain  rate,  and  there 
having  been  delay  in  loading,  the  jury 
found  that  the  causes  of  delay  were  three- 
fold :  the  state  of  the  weather  which  inter- 
fered with  the  bringing  down  of  the  ore 
from  the  place  of  deposit,  men  striking  work 
by  reason  of  the  cholera,  and  irregularity 
in  the  railway  transit  partly  caused  by  the 
cholera.  It  is  obvious  that  the  first  and 
third  causes  of  delay  refer  to  what  hap- 
pened at  a  time  prior  to  the  arrival  of  the 
ore  at  the  ship,  and  it  is  clear  from  the 
evidence  that  l^e  second  cause  of  delay 
refers  to  a  strike  of  the  men  at  the  place 
of  deposit  or  on  the  railway.  Therefore 
all  these  causes  of  delay  came  into  opera- 
tion before  the  ore  reached  the  ship.  That 
being  so,  we  must  apply  the  demurrage 
clause  in  the  charter-party  to  those  facta. 
I  take  it  to  be  a  geneml  rule  of  construc- 
tion that  an  exception  to  a  general  demur- 
rage clause  is  not  prima  facie  referable  to 
those  things  which  rest  entirely  with  the 
merchant  and  which  he  alone  is  bound  to 
do.  It  has  been  pointed  out  that  the 
operation  of  loading  is  the  act  in  which 
the  business  of  the  shipowner  and  the 
merchant  concurs.  That  is  clearly  laid 
down  by  Lord  Selborne  in  GratU  v.  Cover- 
dale  (4).  He  there  says:  "It  would 
appear  to  me  to  be  unreasonable  to  suppose, 
unless  the  words  make  it  perfectly  dear, 
that  the  shipowner  has  contracted  that 
his  ship  may  be  detained  for  an  unlimited 
time  on  account  of  impediments,  whatever 
their  nature  may  be,  to  those  things  with 
which  he  has  nothing  whatever  to  do, 
which  precede  altogether  the  whole  opera- 
tion of  loading,  which  are  no  part  what- 
ever of  it,  but  which  belong  to  that  which 
is  exclusively  the  charterer's  business. 
He  has  to  contract  for  the  cargo,  he  has 
to  buy  the  cargo,  he  has  to  convey  the 
cargo  to  the  place  of  loading,  and  have  it 
ready  there  to  be  put  on  board ;  and  it  is 
only  when  he  has  done  those  things  that 
the  duty  and  the  obligation  of  the  shipowner 
in  respect  of  the  losing  arises."  I  apply 
that  principle  to  this  case,  and  I  say  that 
all  the   words  in   the  demurrage  clause 
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*Pply  prima  facie  to  those  acts  which  are 
^  be  done  jointlj  by  the  merchant  and 
the  shipowner.      It   was  said,  however, 
that  the  special  drcumstances  of  this  port 
ftimit  of  two  arguments.     First  of  all  it 
was  said  that  where  the  ship  is  loaded 
^111  a  plaoe  of  deposit  at  a  distance,  the 
loading  begins  at  that  place  of  deposit. 
Mj  answer  to  that  argument  is  that  the 
House  of  Lords  in  Grant  v.  Coverdale  (4) 
has  laid  down  that  that  is  not  so.     I  can- 
not understand  how  the  loading  can  be 
commenced  five  miles  away.     We  should 
have  to   give   to  the  word  'Moading"  a 
meaning  contrary  to  its  ordinary  meaning 
if  we  held  that  what  took  place  five  miles 
away  and  the   transit  to  the  ship  were 
part  of  the  loading  of  the  ship.     It  was 
then  said  that  what  took  place  hindered 
the  loading,  because  it  prevented  the  ore 
from  being  brought   down  to  the  ship. 
The  answer  to  that  argument  is  also  fur- 
nished by  the  case  in  the  House  of  Lords 
Then  this  argument  is  used.     It  is  said 
that  we  must  look  at  the  mode  of  load- 
ing on   this  particular  railway,   and  as 
this  railway  has  no  place  of  loading  at  the 
port,  the  mode  of  loading  was  the  same 
as  the  mode  of  loading  grain  cargoes  at 
Solinah,  and  that  ther^ore  the  case  came 
within  the  decision  in  Hudson  v.  £de  (2). 
That  argument  comes  to  this  :  that  we  are 
to  construe  this  charter-party  by  a  con- 
struction placed  upon  another  contract  in 
another  case.     I  prefer,  however,  to  look 
at  the  contract  in  the  present  case  and  to 
nee  what  its   true  construction  is.     The 
ship  is  to  proceed  to  Bilbao  and  there  load 
in  the    customary    manner    in    regular 
steamer  turn,  that  is,  in  the  customary 
manner  at  Bilbao,  where  and  as  ordered 
hy  the  agent  of  the  freighter.     There  is 
nothing  in  those  words  to  confine  the  load- 
ing or  the  mode  of  loading  to  a  particular 
spot  in  the  port.     It  is  said  that  the  case 
^Tapscott  V.  Balfour  (5)  compels  us  to 
come  to  a  different  conclusion.     In   my 
opinion  the  words  of  the  charter-party  in 
that  case  were  entirely  diflTerent.    The  place 
<rf loading  there  was  to-be  a  dock  in  Liver- 
pool or  Birkenhead  selected  by  the  shipper, 
uid  the  costomary  manner  meant  the  cus- 
tomary manner  in  the  Liverpool  or  Bir- 
Jj®^^^  dock    selected  by  the  shipper. 
^  flame  of  the  document  in  that  case 
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was  quite  difierent  from  this  one.  In 
my  opinion  the  decision  in  Hudson  v. 
Ede  (2)  does  not  apply  to  this  case.  It 
only  applies  where  there  is,  as  Lord  Sel- 
bome  in  Grant  v.  Coverdale  (4)  says,  "  an 
inevitable  necessity  that  something  should 
be  done  in  order  that  there  should  be  a 
loading  at  the  place  agreed  upon,  as,  for 
instance,  that  the  goods  should  be  brought 
down  part  of  a  river  from  the  only  place 
from  which  they  can  be  brought,  even 
though  that  place  is  a  considerable  dis- 
tance off,  yet  it  being  practically,  accord- 
ing to  known  mercantile  usage,  the  only 
place  from  which  they  can  be  brought  to 
be  loaded,  the  parties  must  beheld  to  have 
contemplated  that  the  goods  should  be 
loaded  from  that  place  in  the  usual  manner 
unless  there  was  an  unavoidable  impedi- 
ment." In  the  present  case  there  is  no 
such  inevitable  necessity.  In  my  opinion 
these  exceptions  to  the  demurrage  clause 
naturally  apply  to  the  loading,  and  to  the 
loading  only. 

It  is  next  said  that  the  weather  hindered 
the  loading.  Upon  this  point  it  may  be 
that  the  Divisional  Court  gave  too  narrow 
a  meaning  to  the  word  *^  weather.''  But 
whatever  the  meaning  may  be,  it  must 
refer  to  the  weather  at  the  place  of  load- 
ing. So  also  as  to  the  meaning  of  ''hands 
striking  work " ;  those  words,  whatever 
their  meaning,  must  refer  to  a  strike  at 
the  place  of  loading.  There  was  no  evi- 
dence of  either  of  those  two  things  here, 
and  so  this  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors — Hollams,  Son  &  Coward,  agents  for 
J.  T.  Belk  &  Cochrane,  Middlesbrough,  for 
plaintiff ;  Botterell  &  Boche,  for  defendants. 


Digitized  by 


Google 


212 


QtfEEN'8  BENCH  DIVISION. 


tN.S. 


[IN  THE   COURT   OF  APPEAL.] 

Bankruptcy.  \ 
1887         I 

1888.  I  BROWN. 

Jan.  20.     J 

Bankruptcy — Judge's  Order  for  Judg- 
ment hy  Consent — Fayment  of  Money 
to  Judgment  Creditor  under  Garnishee 
Order — Bankruptcy  of  Judgment  Debtor 
be/ore  Consent  Order  filed — Right  of 
Trustee  to  Money  paid  under  Garnishee 
Order — Money  Ihod  and  received  to  Use  of 
Trustee— Debtors  Act,  1869  (32  d:  33  Vict. 
c.  62),  s.  27 — Warrant  of  Attorney — Cog- 
novit actionem. 

A  Judge's  order  made  by  consent  was 
given  by  the  defendant  in  a  personal  action 
to  the  plaintiffs  authorising  them  to  sign 
judgm,entfor  a  certain  anhount,  and  judg- 
ment vxM  accordingly  signed.  The  con- 
sent  order  wa^  not  filed  within  twenty -one 
days  after  the  making  of  the  order  as  re- 
quired by  section  27  of  the  Debtors  Act, 
1869.  The  judgment  creditors  suibser 
qu&ntly  obtained  payment  under  a  gar- 
nishee order  of  certain  money  owed  by  one 
Y.  to  the  judgment  debtor,  and  after  su^h 
payment  had  been  made  the  debtor  wa^ 
adjudged  bankrupt  : — Held,  that  as  the 
consent  order  had  not  been  filed  within 
twenty-one  days,  ayid  the  bankruptcy  of 
ih6  debtor  had  intervened,  both  the  order 
and  the  judgment  upon  which  the  gar^ 
nvihp.e  order  ivas  based  toere  void  under 
section  27  /  a/id  that  the  trustee  in  bank- 
ruptcy was  entitled  to  recover  from  the 
jvdgm>ent  creditors  tJie  money  received  by 
tliem  under  the  garnisJise  order  as  money 
paid  to  the  use  qf  the  trustee. 

Appeal  from  a  decision  of  Cave,  J. 

The  facts  which  gave  rise  to  this  appeal 
were  shortly  as  follows  : — 

On  the  17th  of  June,  1884,  Glutton 
and  Hussey  issued  a  writ  against  the  hank- 
rupt  Smith  claiming  the  sum  of  50,000^. 
On  the  18th  of  June,  Smith  gave  a  con- 
sent to  judgment  being  entered  against 
him  in  the  action,  and  on  the  19th  of 
June  judgment  was  signed  accordingly. 
The   consent   to  this  judgment  was   not 

*  Coram  Lord  Ebher,  M.R.,  Uowen,  L.J., 
and  Fry,  L.J. 


filed  aa  required  by  section  27  of  the 
Debtors  Act,  1869.  A  Mr.  Young  owed 
to  Smith  a  sum  of  700Z.  for  principal  lent 
and  8Z.  Os,  bd,  for  interest,  and  on  the  5th 
of  July,  1884,  the  plaintiffs  Glutton  and 
Hussey  obtained  a  garnishee  order  nisi 
against  Young.  On  the  6th  of  July  the 
order  was  made  absolute  upon  the  terms 
that  Young  should  pay  208Z.  0«.  bd,  to  the 
plaintiffs  on  or  before  the  Ist  of  August 
then  next,  and  the  balance  of  the  700/.  by 
instalments ;  and  on  the  8th  of  July  the 
208Z.  0«.  bd.  was  paid  by  Young  to  the 
plaintiffs. 

On  the  10th  of  July,  1884,  the  twenty- 
one  days  allowed  for  filing  the  consent 
order  under  the  Debtors  Act,  1869, 
expired.  On  the  11th  of  July,  1884,  a 
bankruptcy  notice  was  served  on  Smith, 
and  in  September  of  the  same  year  a  peti- 
tion was  presented  on  which  he  was  ad- 
judged bankrupt — the  act  of  bankruptcy 
being  non-payment  under  the  notice. 

The  trustee  in  bankruptcy  applied  that 
the  sum  of  208/.  0«.  bd.  might  be  paid  to 
him  by  the  plaintiffs  Glutton  and  Hussey. 

Gave,  J.,  refused  the  application. 

The  trustee  appealed. 

Coo2yer  WiUis,  Q.C,  and  Sidney  Woolf 
for  the  trustee. ^Section  27  of  the  Debtors 
Act,  1869,  not  only  renders  judgments 
and  executions  thereon  void,  but  also  gives 
the  trustee  in  bankruptcy  the  right  to  re- 
cover sums  paid  under  any  judgment  by 
consent  or  execution  to  the  judgment  cre- 
ditor, where  such  judgment  or  the  consent 
order  is  not  filed  within  the  twenty-one 
days.  The  right  of  assignees  in  bankruptcy 
to  recover  sums  so  paid  was  given  by 
3  Geo.  4.  c.  39,  and  by  1  &  2  Vict.  c.  110. 
s.  60  that  Act  was  applied  to  insolvencies, 
and  by  the  Bankruptcy  Act,  1849  (12  <fe  13 
Vict.  c.  106),  ss.  136  and  137,  the  effect  of 
not  filing  the  consent  order  was  extended. 
Section  27  of  the  Debtors  Act,  1869,  is 
said  to  apply  only  where  there  is  a  con- 
flict between  two  opposing  creditors;  but 
that  is  not  the  true  construction  of  the 
section.  Under  3  Geo.  4.  c.  39,  the  whole 
matter  had  to  be  completed  within  the 
twenty-one  days  \  and  if  it  were  not,  the 
assignee  was  entitled  to  recover  back 
whatever  sums  had  been  paid  under  and 
by  virtue  of  the  judgment  and  execution. 
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So,  again,  section  137  of  the  Bankruptcy 
Act,  1849,  is  not  limited  as  to  the  time 
within  which  the  sums  paid  under  the 
judgment  or  execution  are  to  be  recovered. 
There  is  no  authority  that  the  words  of 
section  137  are  so  limited;  nor  did  the 
Lagislatore  intend  that  the  section  should 
only  come  into  force  where  bankruptcy 
interrened.  By  the  Bankruptcy  Act,  1869, 
aectbn  26,  and  the  Bankruptcy  Act,  1883, 
section  44,  subnsection  i.,  the  bankrupt's 
property  comprises  all  such  property  as  be- 
longs to  or  is  vested  in  the  bankrupt  at 
the  commencement  of  the  bankruptcy. 
Etou  where  bankruptcy  had  intervened 
the  assignee  was  entitled  under  the  earlier 
Acta  to  recover  money  paitl  under  an  execu- 
tion prior  to  the  bankruptcy  as  money  had 
and  received  to  his  use — Biffin  v.  Yorke 
(1)  and  Farrow  v.  Mayes  (2). 

Wimlow,  Q.C.J  and  Ya^  Lee,  for  the 
judgment  creditors. — Cave,  J.,  holds  that 
the  Debtors  Act,  1869,  section  27,  renders 
void  the  judgment  and  execution,  but  does 
not,  like  the  previous  Acts,  give  the  right 
to  recover  money  paid.  That  distinguishes 
the  case  from  Biffin  v.  York  (1)  and 
Farrow  v.  Afayes  (2).  Section  2  of  3 
Geo.  4.  c.  39  expressly  provides  that  the 
warrant  of  attorney  shall  be  void,  and  the 
assignees  may  recover  the  moneys  levied 
or  ^ects  seized,  and  by  section  3  a  cognovit 
adioTiem  is  avoided  in  like  manner.  The 
words  as  to  the  right  to  recover  are 
omitted  in  the  Debtors  Act,  1869,  sections 
26  and  27.  Section  26  imports  the  pro- 
fisions  of  3  Geo.  4.  c.  39  as  to  filing, 
hut  varies  the  statutory  effect  of  non-com- 
pliance. Moreover,  although  the  judg- 
ment by  consent  is  void  by  section  27  of 
the  Debtors  Act,  1869,  the  payment  made 
under  the  garnishee  order  is  good.  By 
Order  XLV.  rule  7,  re-enacting  section  65 
of  the  Coounon  Law  Procedure  Act,  1854, 
payment  made  by  or  execution  levied 
opon  the  garnishee  is  a  valid  discharge  to 
him  as  against  the  judgment  debtor.  A 
payment  by  the  garnishee  is  not  an  execu- 
tion within  section  27  of  the  Debtors  Act, 
1869.  Again,  the  intention  of  that  sec- 
tion was  to  prefer  ordinary  judgment 
creditors  to  judgment  creditors  by  consent, 

(1)  6  Man.  &  O.  428  ;  6  So.  N.R.  222 ;  12  Law 
J.  Rep.  C.P.  162. 

(2)  17  Jnr.  132 ;  18  Q.B.  Rep.  516. 
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and  not  to  destroy  the  rights  of  the  judg- 
ment creditor  when  the  judgment  debt  had 
been  paid  him. 

WiUis,  Q.C.f  in  reply,  also  cited  Bryan 
V.  Child  (3),  Dimniack  v.  Bowley  (4), 
Emanuel  v.  Bridger  (5),  and  Order  XLV. 
rule  1. 

Cur.  adv.  vult. 

The  following  judgment  was  delivered 
on  Jan.  20,  1888  :— 

Fry,  L.J.  (after  stating  the  facts  as 
given  above  proceeded  as  follows) : — It 
appears  to  us  that  the  only  claim  which 
the  trustee  can  have  against  the  respon- 
dents is  on  the  footing  that  the  money  so 
paid  to  the  plaintiffs  was  money  received  by 
them  to  the  use  of  the  trustee.  Mr.  Justice 
Cave  refused  the  trustee's  application  on  the 
ground  that  the  object  of  the  enactment  in 
question  was  to  prevent  rivalry  between 
a  judgment  creditor  by  consent  and  an 
ordinary  judgment  creditor,  and  was  not 
to  enable  the  trustee  or  a  creditor  or  all 
the  creditors  to  recover  money  from  a 
creditor  to  whom  it  had  actually  been 
paid  under  a  consent  judgment.  The 
opposite  conclusion  he  held  to  be  monstrous. 
In  this  view  of  the  learned  Judge  we  are 
not  able  to  concur.  We  feel^  as  he  did, 
the  inconveniences  of  the  enactment,  but 
we  think  that  the  course  of  decision  and 
of  enactment  in  pari  materia  prevents  our 
giving  effect  at  this  time  of  day  to  the 
argument  a6  inconvenienti.  It  is  necessary 
briefly  to  recur  to  the  course  of  legislation 
on  this  subject.  The  first  statute  which 
must  be  referred  to  is  the  3  Geo.  4.  c.  39, 
which  was  jmssed,  as  its  preamble  shews, 
to  remedy  the  injustice  frequently  done  to 
creditors  by  secret  warrants  of  attorney  to 
confess  judgments  for  securing  the  pay- 
ment of  money.  It  required  all  such 
warrants  of  attorney,  or  a  copy  of  them,  to 
be  filed  within  twenty-one  days  after  their 
execution ;  and  in  the  event  of  a  commission 
of  bankruptcy  after  the  twenty-one  daya 
against  the  defendant,  it  declared  the 
warrant  of  attorney  and  the  judgment  and 

(3)  5  Excli.  Rep.  368 ;  19  Law  J.  Rep.  Exch. 
264. 

(4)  2  Com.  B.  Rep.  N.S.  642;  26  Law  J.  Rep. 
G  P  231 

(5)  43  Law  J.  Rep.  Q.B.  96 ;  Law  Rep, 
9  Q.B.  286. 
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execution  thereon  fraudulent  and  void 
against  the  assignees  in  bankruptcy,  un- 
less within  the  twenty-one  days  after 
execution  of  the  warrant  of  attorney  one 
or  other  of  three  things  had  been  done — 
namely,  the  warrant  had  been  filed,  or 
judgment  signed,  or  execution  issued.  But 
the  statute  not  only  declared  that  the 
warrant  of  attorney  and  the  judgment 
and  execution  thereon  were  fraudulent 
and  void  against  the  assignees,  but  enacted 
that  such  assignees  should  be  entitled  to 
recover  back  for  the  use  of  the  creditors  all 
the  moneys  levied  or  efi*ects  seized  under 
and  by  virtue  of  the  judgment  and  execu- 
tion. So  far  the  statute  dealt  only  with 
warrants  of  attorney ;  but  by  section  3, 
after  a  recital  that  **  the  object  of  the 
previous  provision  might  be  defeated  by 
any  person  giving  a  cogiiovit  actionem  in- 
stead of  a  warrant  of  attorney  to  confess 
judgment,"  it  provided  for  the  filing  of 
every  cognovit  actio7iem  in  any  personal 
action,  or  a  copy  of  it,  "  within  twenty-one 
days  after  execution,  otherwise  such  co^no- 
vU  actionem,  and  any  judgment  entered 
up  thereon,  and  any  execution  taken  out 
on  such  judgment,  should  be  deemed 
fraudulent  and  void  against  the  assignees 
of  the  person  giving  such  cognovit  actio7ie7n 
under  commission  of  bankruptcy  issued 
against  him  after  the  expiration  of  the 
twenty-one  days,  in  like  manner  as 
warrants  of  attorney  and  judgments  and 
executions  thereon  are  deemed  and  taken 
to  be  fraudulent  and  void  by  that  Act." 

As  regards  a  cognovit  actionem  the 
statute  contains  no  express  words  giving 
the  assignees  a  right  to  recover  the 
moneys  levied  or  effects  seized;  but  the 
intent  of  the  Legislature  to  place  a  cogno- 
vit actionem  in  the  same  position  as  a 
warrant  of  attorney  is  so  dear  as  to  make 
it  probable  that  no  distinction  could  be 
drawn  with  success  between  the  two 
cases.  In  fact,  the  Legislature  seems  to 
treat  the  cause  of  action  accruing  to  the 
assignee  in  bankruptcy  as  a  result  of  the 
avoidance  of  the  judgment  obtained  by 
consent.  This  statute  contains,  it  will  be 
observed,  no  limitation  as  to  the  time 
within  which  the  bankruptcy  may  occur,  or 
the  action  of  the  assignees  be  brought,  after 
the  signing  of  the  judgment  or  the  levy  of 
the  execution,  and  ^e  inconvenience  which 


might  arise  from  opening  up  old  transac- 
tions under  the  Act  soon  attracted  atten- 
tion. Thus,  in  Wilson  v.  Whitaker  (6), 
Chief  Justice  Abbott  pointed  out  the  great 
inconveniences  which  might  arise  from 
avoiding  an  execution  which  had  been 
perfected,  and  doubted  whether  the  sta- 
tute would  extend  to  cases  where  there 
had  been  no  act  of  bankruptcy  "at  tbe 
time  of  giving  the  warrant  of  attorney. 
Before  this  doubt  was  resolved  another 
statute  was  passed  bearing  on  the  same 
subject — namely,  the  statute  1  &  2  Vict, 
c.  110.  8.  60 — which  extended  the  pro- 
visions of  the  statute  of  (>eo.  4  to 
assignees  in  insolvency,  and  gave  them  by 
express  language  a  right  of  action  against 
persons  who  had  received  the  moneys 
levied  or  effects  seized  where  the  warrant 
of  attorney  or  cognovit  a/itionem,  had  not 
been  duly  filed.  Under  this  statute  the 
doubt  which  had  been  raised  by  Chief 
Justice  Abbott  again  arose,  and  tiiis  time 
required  decision.  In  the  case  of  B^n 
V.  Yorhe  (1)  execution  had  been  issued  by 
the  judgment  creditor,  whose  cognoml  had 
not  been  duly  filed,  and  the  proceeds  paid 
over  to  the  judgment  creditor  before  the 
insolvency.  The  Court  felt  the  incon- 
veniences to  which  attention  has  been 
called,  but  held  the  language  of  the 
statute  too  clear  and  too  general  to 
enable  them  to  put  any  limit  of  time 
upon  it,  and  the  assignee  in  insolvency 
recovered.  "  It  is  said,"  observed  Mr. 
Justice  Cresswell,  "that  it  would  be  a 
great  hardship  if  a  paHy  could  be  called 
upon  after  several  years  to  refund  that 
which  he  has  honestly  recovered.  He 
can,  however,  be  only  called  upon  to  re- 
fund money  which  he  has  recovered  under 
an  execution  which  is  pronoimoed  by  the 
Legislature  to  be  fraudulent."  The  next 
legislation  which  it  is  material  to  mention 
is  contained  in  the  Bankruptcy  Act  of 
1849  (12  &  13  Vict.  c.  106),  ss.  135,  136, 
and  137.  The  section  with  which  we  are 
concerned  is  the  137th.  It  is  obvious 
that  the  earlier  legislation,  whilst  dealing 
with  warrants  of  attorney  and  cognovits^ 
had  not  touched  consents  to  Judge's 
orders  to  sign  judgment,  and  heupe  a  door 
was  opened  which  the  L^slature  thought 

(6)  Moo.  k,  M.  8. 
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it  needful  to  dose,  and  accordingly  by  sec- 
tion 137  of  the  statute  in  question  it  was 
enacted  that  every  Judge's  order  made  by 
consent  given  by  a  trader  (who  thereafter 
became  bankrupt)  in  any  personal  action, 
and  whereby  the  plaintiff  should  be  autho- 
rised to  sign  judgment  or  to  issue  execu- 
tion, should,  or  in  certain  cases  a  copy 
thereof  should,  be  filed  within  twenty-one 
days  after  the  making    of  such    order, 
otherwise   such  Judge's  order,   and  any 
jndgment  signed  or  entered  up  thereon, 
and  any  execution  issued  on  such  judg- 
ment, should  be  null  and  void  to  all  in- 
tents and  purposes  whatever.     This  clause 
gave  no  express  right  of  action  to  the 
aatdgnee  in  bankruptcy.     On  this  section 
again  the  same  question  arose  as  under 
the  Insolvency  Act  in  Biffim,  v.  Ywht  (1) 
—namely,   whether    it    could    apply    to 
money  paid  under  an  execution  prior  to 
the  act  of  bankruptcy.     This  was  in  the 
case  of  Farrow  v.  Mayes  (2),  where  the 
Jndge's  order  not  having  been  filed  as  re- 
qmred  by  the    Bankruptcy   Act,    1849, 
jadgment  was  signed  and  execution  taken 
oat,  and  a  sum  paid  by  the  bankrupt's 
brother,  which  must  be  held  as  a  payment 
mider  the  execution.    The  assignees  under 
the  bankruptcy  sued  for  the  recovery  of 
this  money,  and  it  was  held  that  they 
eoald  recover  it  as  money  had  and  i*e- 
ceived  to  their  use.     There  the  argument 
was  pressed  on  the  Court  that  the  statute 
▼as  not  intended  to  affect  the  judgments 
which  had  been  perfected  by  execution; 
but  the  argument  was  repelled   by  the 
Judges,  who  said  that  the  course  of  legis- 
lation made  it  clear  that  the  enactment 
was  intended  to  render  void  all  such  exe- 
cutions, though  executed  before  the  date 
of  the  fiat,  without  notice  of  the  act  of 
bankruptcy.     Thus  matters  stood  with  re- 
gard to  consents  to  judgment  down  to  the 
year  1869,  when  the  Legislature  passed  three 
statutes,  which  must  be  regarded  as  more  or 
less  parts  of  one  scheme  of  legislation. 
The  first  in  order  of  date  was  the  Bank- 
ruptcy Act,  1869,  the  second  the  Debtors 
Act,  1869,  and  the  third  the  Bankruptcy 
Repeal  and  Insolvency  Court  Act,  1869, 
which  repealed,  amongst  other  statutes, 
the  Bankruptcy  Act,   1849.     Section  27 
of  the    Debtors  Act,   1869,   deals   with 
consents  to  judgments,  and  is  the  enaot- 
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ment  on  which  the  present  enquiry  turns. 
This  section  provides  that  where  a  Judge's 
order  made  by  consent  is  given  by  a  defen- 
dant in  a  personal  action,  whereby  the 
plaintiff  is  authorised  to  sign  judgment  or 
to  issue  or  to  take  out  execution,  then  the 
order,  or  in  certain  cases  a  copy  of  the 
order,  shall,  together  with  certain  other 
documents,  be  tiled  as  mentioned « within 
twenty-one  days  after  the  making  of  the 
order ;  otherwise  the  order  and  any  judg- 
ment signed  or  entered  up  thereon,  and 
any  execution  issued  or  taken  out  on  such 
judgment,  shall  be  void.  The  language 
avoiding  the  judgment,  if  the  consent  has 
not  been  duly  filed,  is  the  same  as  that  of 
the  Bankruptcy  Act,  1849,  and  the  clause 
is  equally  silent  as  to  the  time  within 
which  the  judgment  shall  have  been  signed 
or  execution  levied.  The  cases  of  Biffin 
V.  Yorke  (1)  and  Farrow  v.  Mayes  (2) 
clearly  apply  to  this  new  legislation,  as 
they  did  to  the  old.  The  Legislature 
shews  no  symptom  of  any  desire  to  alter 
their  effect,  and  in  our  opinion  those  cases 
were  rightly  decided,  and  we  hold,  there- 
fore, that  the  existing  legislation  does 
apply,  and  gives  the  assignee  in  bankruptcy 
(as  regards  other  creditors  or  their  repre- 
sentatives we  need  not  now  enquire)  a 
right  to  recover  as  money  had  and  received 
sums  raised  by  execution  out  of  the  bank- 
rupt's property.  But  these  considerations 
are  not  enough  to  solve  the  difficulties  in 
the  present  case,  because,  as  we  have  seen, 
the  money  sued  for  was  not  money  raised 
by  a  levy  of  Smith's  goods,  but  was  money 
of  Young  obtained  under  a  garnishee  order, 
a  form  of  procedure  as  to  which  it  is,  to 
say  the  least,  doubtful  whether  it  can  be 
accurately  described  as  an  execution.  The 
question  is  one  of  some  difficulty.  The 
statute,  whilst  avoiding  the  judgment, 
does  not  avoid  any  garnishee  order  ob- 
tained upon  it,  and  on  general  principles 
and  authority  we  hold  it  to  be  clear  that 
in  the  absence  of  fraud  a  payment  by  a 
garnishee  of  the  debt  due  from  him  to  the 
defendant  in  the  action  is  a  good  discharge 
to  him,  although  the  judgment  on  which 
the  garnishee  order  was  obtained  be  subse- 
quently set  aside — see  Westohy  v.  Day  (7) ; 
and  this  conclusion  is  not,  in  our  opinion, 

(7)  2  K.  &  B.  606  ;  22  Law  J.  Rep.  Q.B.  418. 
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yaried  by  the  fact  that  the  garnishee  order 
gave  Young  a  period  within  which  to 
make  the  payment,  and  that  he  in  fact 
made  the  payment  before  the  last  day  of 
this  period.  But  what  is  the  result  if  the 
judgment  be  set  aside  and  the  garnishee 
order  cannot  ?  lu  our  opinion  the  answer 
is  as  follows  :  When,  on  the  8th  of  July, 
Young  paid  the  208^.  0«.  6d,  to  Glutton  and 
Hussey,  he  obtained  a  valid  discharge  of 
his  debt  pro  tanto ;  he  paid  it  to  Glutton 
and  Hussey,  but  to  whose  usel  The 
judgment  was  subject  to  a  double  con- 
tingency :  the  consent  order  might  still  be 
registered  within  the  twenty-one  days,  and, 
if  so,  the  payment  would  be  to  the  use  of 
Glutton  and  Hussey ;  or  the  judgment 
might  not  be  registered,  but  no  bank- 
ruptcy might  take  place,  and  no  creditor 
seek  to  set  aside  the  judgment ;  in  that 
case,  again,  the  payment  would  be  to  the 
use  of  Glutton  and  Hussey ;  or  again,  the 
judgment  might  not  be  registered  and  a 
bankruptcy  might  occur  ;  in  that  event  the 
payment  to  Glutton  and  Hussey  would  be 
to  the  use  of  the  ti-ustee  in  Imnkruptcy. 
The  payment  by  Young  and  the  discharge 
to  him  cannot  be  affected  by  subsequent 
events ;  but  the  use  to  which  the  payment 
is  made  follows  the  validity  or  invalidity 
of  the  judgment,  and  is  determined  there- 
fore by  the  contingencies  which  determine 
that  question.  As  in  the  present  case, 
the  consent  was  not  registered  within  the 
twenty-one  days,  and  bankruptcy  has 
supervened,  the  judgment  is  void,  jand  the 
payment  made  to  Glutton  and  Hussey  was 
made  to  the  use  of  the  trustee  of  Smith. 
No  question  has  been  raised  as  to  the 
competence  of  the  Gourt  of  Bankruptcy  to 
determine  the  issues  raised.  The  proceed- 
ings must,  therefore,  we  think,  be  taken 
to  be  valid,  and  the  trustee  is,  in  our 
opinion,  entitled  to  recover  from  Glutton 
and  Hussey  the  208^.  Os.  5d. 

The  respondents  must  pay  the  costs  of 
the  proceedings  both  here  and  in  the  Gourt 
below. 

Appeal  allowed. 

Solicitors— Munns  Sc  Longden,  for  trustee  ;  Law, 
Hussey  &  Hulbert,  for  judgment  creditors. 


1888         f  TAYLOR  {an   infimi,  hy  tht 

T««    ^^'^a  l     REVEREND  CANON  OOMPTON, 

Jan.  11,  lb.  I     T.  a  ^  •     jv 

*         (^   h%8  next  friend)  v.  tixson. 

Churchwardens —Iiihabitant  of  Parish 
— Parish  Church — Hight  of  Parishioner  to 
attend — Eight  of  Churchwarden  to  exclude 
— Duty  and  Discretion  of  Churchwarden 
— Allotment  of  Seats — Duty  of  Member  of 
Church  of  England  to  attend  Church— 
5  cfe  6  Edw,  6.  c.  1.  *.  2  {\)—SpirUwd 
Censure. 

Churdiwardens  Itave  no  right,  forcibly, 
to  prevent  a  parishioner  entering  the  church 
for  the  purpose  of  attending  Divine  worship, 
although  they  are  honestly  of  opinion  ikiU 
such  parishioner  cannot  he  conveniently 
accommodated  with  a  seat  there. 

A  right  to  distribnte  seats  in  a  churA 
does  not  confer  upon  the  churchwardens  a 
right  to  exclude. 

Members  of  the  Church  of  England  are 
obliged  by  5<t-  6  Edw.  6  c.  I.  s.  2  to  attend 
church  under  pain  of  spiritual  censure. 
This  imposition  of  a  general  duty  conferjt 
a  general  right  upom.  s^uch  persons  to  resort 
to  the  church. 

Where  a  parish  church  could  only  seat 
305  persons,  the  population  of  the  parish 
being  1,100,  eocdusive  of  eighty  boys  in  a 
refomuUory  school,  a  churchwarden  in 
exercise  of  his  discretion  prevented  the 
reformatory  boys  entering,  upon  the  ground 
that  there  was  no  room  to  seat  them,  and 
in  so  doing  committed  a  technical  assault 
upon  one  of  them.  Upon  an  action  being 
brought  by  the  boys*  next  friend  for 
damages  for  the  assault, — Held,  thai  the 
churchwarden  had  no  right  to  exdude  the 
plaintiff,  who  was  accordingly  enJtitUd  to 
the  judgment  of  the  Court  for  nominal 
damages;  and  further,  that  the  action 
was  properly  brought  in  the  temporal  as 
distinguished  from  the  spiritual  Court. 

(1)  5  &  6  Edw.  6.  c.  1.  8.  2:  .  .  .  .  "beit 
enacted  ....  that  from  and  after  the  Feast  of 
All  Saints  next  coming  all  and  every  person  and 
persons  inhabiting  within  this  realm,  or  any 
other  the  Kings's  Majesty's  dominions,  shall  dili- 
gently and  faithfully  (having  no  lawful  or  rea- 
sonable excuse  to  be  absent)  endeavour  them- 
selves to  resort  to  their  parish  church  or  chapel 
accustomed  ;  (2)  or  upon  reasonable  let  thereof, 
to  some  usual  place  where  common  prayer  and 
such  service  of  Qod  shall  be  used  in  such  time 
of  lett ;  (3)  upon^  every  Sunday  and  other  days 
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Ta^br  v.  Tinuon. 

This  case  was  tried  before  Stephen,  J., 
without  a  jury.  The  statement  of  claim 
was  as  follows : — 

**  1.  The  plaintiff  is  a  parishioner  of  the 
parish  of  Eling,  in  the  county  of  South- 
ampton, and  an  inhabitant  of  the  district 
chapeliy  of  Netley  St.  Matthew  within  the 
fiud  parish ;  and  the  defendant  is  a  church- 
warden of  t^e  said  district  chapelry. 

"2.  On  Sunday  the  6th  of  March,  1887, 
the  plaintiff  went  to  the  church  of  St. 
Matthew,  being  the  chapel  assigned  to  the 
said  district  chapelry  under  the  provisions 
of  59  Geo.  3.  c.  134.  s.  16,  and  a  certain 
Order  in  Council  made  thereunder,  for  the 
pturpose  of  attending  Divine  service  therein. 
"3.  While  the  plaintiff  waa  passing 
throngh  the  gate  of  the  churchyard  for  tke 
purpose  of  entering  the  said  church  for  the 
pnrpose  of  attending  service  therein,  the 
defendant  assaulted  the  plaintiff,  and  pre- 
Tented  him  by  force  from  proceeding 
through  the  said  gate  or  entering  the  said 
charch. 

"  4.  The  defendant,  as  such  churchwarden 
as  aforesaid,  claims  to  exclude  the  plaintiff 
from  the  said  church  and  from  attendance 
at  Divine  service  therein,  and  threatens  to 
continue  to  prevent  him  by   force  from 
entering  the  said  church  for  the  purpose 
of  attending  such  service." 
The  plaintiff  claims : — 
**  1.  Damages  for  the  said  assault. 
"  2.  A  declaration  that  he  is  entitled  to 
be  admitted  to  the  said  church  at  all  times 
when  Divine  service  is  being  celebrated 
therein. 

"  3.  An  injunction  to  restrain  the  defen- 
dimt  from  preventing  him  from  entering 
the  said  church  for  the  purpose  of  attend- 
ing Divine  service  therein." 

The  following  statement  of  defence  was 
delivered : — 

"1.  The  defendant  is  a  churchwarden 
of  tile  district  chapelry  of  Netley  St.  Mat- 
thew's, in  the  county  of  Southampton. 

"  2.  The  plaintiff  is  a  boy  in  a  reforma- 
tory, known  as  the  Hampshire  Eeforma- 

ordained  and  used  to  be  kept  as  holidays  ;  (4) 
and  then  and  there  to  abide  onlerly  and  soberly 
dnring  the  time  of  the  common  prayer,  preach- 
ings or  other  service  of  Grod  there  to  be  nsed 
and  miniartred ;  (6)  npon  pain  of  punishment  )tj 
the  censures  of  the  Church." 
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tory  for  Boys.  The  said  reformatory  was 
established  in  1855,  the  number  of  boys 
therein  being  then  only  six.  The  said 
number  of  boys  has  now  risen  to  between 
eighty  and  ninety. 

"  3.  On  Sunday  the  6th  of  March  the 
plaintiff  and  the  other  boys  in  the  said  re- 
formatory came  to  the  church  of  the  said 
district  chapelry  for  the  purpose  of  occupy- 
ing seats  or  places  in  the  said  church  at 
the  morning  service.  The  authorities  of 
the  said  reformatory  had  been  previously 
informed  by  the  churchwardens  of  the  said 
church  that  such  boys  could  not  be  ad- 
mitted to  the  said  church  for  the  purpose 
of  occupying  seats  or  places  at  the  services 
therein.  The  defends^t  in  the  exercise  of 
his  duty  as  churchwarden,  and  as  he  had 
a  right  to  do,  prevented  the  plaintiff  from 
entering  the  said  church,  using  no  more 
force  than  was  necessary,  which  is  the  as- 
sault complained  of. 

*'  4.  The  defendant  justifies  his  act  on 
one  or  other  of  the  following  grounds  : — 

''(1.)  If,  as  alleged,  the  plaintiff  with  the 
other  boys  in  the  said  reformatory  is  en- 
titled as  a  parishioner  or  inhabitant  of  the 
said  district  chapelry  to  attend  the  services 
at  the  said  church,  the  defendant  says  that 
the  said  church  is  capable  of  accommoda- 
ting about  305  persons,  and  that  the  popu- 
lation of  the  said  district  chapelry  is  (ex- 
clusive of  the  boys  at  the  said  reformatory) 
about  1,100 ;  that  the  churchwardens, 
exercising  the  discretion  vested  in  them  by 
virtue  of  their  office,  were  of  opinion  that 
for  want  of  sufficient  room  in  the  said 
church,  seats  or  places  could  not  be  found 
for  or  assigned  to  the  boys  at  the  said 
reformatory,  and  that  accordingly  the 
churchwardens  notified  the  authorities  of 
the  reformatory,  and  the  defendant  pre- 
vented the  plaintiff  entering  the  said 
church  as  aforesaid. 

'^(2.)  The  plaintiff  being  an  inmate  of  a 
reformatory,  under  detention  and  under 
sentence  for  a  felony,  had  no  right  entitling 
him  to  occupy  a  seat  or  place  in  the  said 
church  during  the  services  held  therein. 

'^5.  Save  as  aforesaid  the  defendant 
denies  the  allegations  in  the  statement  of 
claim  and  each  and  every  of  them.'' 

The  plaintiff,  by  his  reply,  joined  issue, 
but  objected  that  the  matters  alleged  in 
U  F 
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the  fourth  paragraph  of  the  statement  of 
defence  afforded  no  justification  in  law  for 
the  assault  complained  of. 

The  facts  as  set  out  in  the  pleadings 
were  not  in  dispute,  although  evidence 
was  called  on  both  sides  in  support  of  them. 

The  whole  question  in  the  case  turned 
upon  the  right  of  the  defendant,  in  his 
capacity  of  churchwarden,  to  act  as  he  did. 

Jelf,  Q,C.,  and  R.  S.  Wright,  for  the 
plaintiff. — The  plaintiff  is  one  of  the  inmates 
of  a  reformatory,  who  have  for  a  consider- 
able time  been  in  the  habit  of  attending 
this  church  with  some  of  their  masters, 
and  it  is  not  su^ested  that  they  have  not 
behaved  with  perfect  propriety.  The  plain- 
tiff claims  to  be  a  parishioner  by  his  resi- 
dence at  the  reformatory.  It  is  submitted 
that  it  is  contrary  to  the  doctrine  of  the 
common  law  as  to  rights  of  parishioners  in 
the  parish  church  to  maintain,  as  the  defen- 
dant does  here,  that  the  plaintiff,  being  an 
inmate  of  the  reformatory  and  under  sen- 
tence, has  no  right  to  occupy  a  place  in 
the  seats  of  the  d^urch.  There  is  no  right 
on  the  part  of  churchwardens  or  any  one 
else,  save  under  certain  exceptional  cir- 
cumstances, to  admit  certain  persons  and 
exclude  others.  The  plaintiff's  civil  rights 
are  not  so  far  taken  away  as  to  exclude 
him  from  the  parish  church.  These  boys 
practically  constitute  a  family  of  persons 
living  at  a  reformatory,  and  are  parishioners. 
Prima  facie  every  one  has  a  right  to  go 
to  church. 

Jeune,  for  the  defendant. — ^The  defen- 
dant, it  is  submitted,  has  acted  within  his 
rights  and  in  exercise  of  his  proper  discre- 
tion ;  if  he  has  done  wrong  in  what  he 
imagined  to  be  his  duty  he  can  be  pro- 
perly impugned  in  the  Ecclesiastical 
Courts.  It  is  the  duty  of  a  churchwarden 
to  exercise  his  discretion  as  to  whether 
there  be  room  or  not,  and  if  there  is  no 
room  he  may  turn  people  away. 

[Stephen,  J. — Has  the  churchwarden  a 
legal  right  to  turn  out  or  keep  out  of  the 
church  any  outsider  or  non -parishioner 
who  enters  during  the  performance  of 
Divine  service,  there  being  plenty  of  room 
owing  to  the  small  size  of  the  congregation 
assembled  ?] 

It  is  submitted  that  he  can  do  so  ;  and 
further^  it  is  very  questionable  whether  any 


person  has  any  temporal  right  to  attend 
church  at  all;  he  may  have  all  sorts  of 
spiritual  rights,  but  no  temporal.  Where 
no  temporal  right  is  affected,  there  can  be 
no  restriction  in  a  temporal  Ck>urt ;  but  if 
any  spiritual  right  is  touched,  the  spiritoal 
Court  has  jurisdiction.  Whatever  be  the 
rights  or  wrongs  of  this  case,  it  is  sub- 
mitted there  is  no  jurisdiction  in  this 
Court  to  deal  with  it  at  all.  Assuming 
the  churchwarden  acted  in  execution  of 
his  duty  and  did  no  unnecessary  violence, 
there  is  then  nothing  for  the  Court  to  deal 
with.  The  case  for  the  defendant  rests  on 
the  right  of  the  churchwarden  to  do  sub- 
stantially what  he  did.  The  plaintiff  mnst 
contend  that  he  was  entitled  to  the  right 
of  sitting  in  the  parish  church.  In  answer 
t.0  this  it  is  submitted  that  he  was  not  so 
entitled ;  the  right  to  sittings  is  limited  to 
a  certain  class,  and  the  plaintiff  ib  not  one 
of  that  class. 

There  is  no  authority  for  the  position 
that  a  man  has  any  right  enforceable  in 
the  temporal  Court  to  attend  church,  with 
a  temporal  right  of  action.  Of  course  he 
has  a  spiritual  right  enforceable  in  a 
spiritual  Court.  His  right  to  attend  ia 
not  disputed,  but  he  cannot  enforce  it  in 
this  Court.  There  is  no  precedent  at  alL 
No  human  being  ever  brought  an  action, 
and  succeeded  in  it,  in  a  temporal  Court, 
that  he  was  entitled  to  attend  church; 
though  for  the  right  to  the  different  sacra- 
ments and  the  right  to  burial,  it  is  ad- 
mitted that  a  temporal  action  might  be 
brought,  since  temporal  lights  are  involved. 
But  no  man  is  richer  or  poorer  by  six- 
pence for  not  attending  a  church  service. 
As  the  law  standi  every  resident  house- 
holder has  a  right  to  daim  a  seat  for  him- 
self and  his  family  if  there  be  room,  but 
here  the  plaintiff  is  neither  a  resident 
parishioner  nor  a  member  of  a  family.  He 
is  not  of  age,  his  father  is  elsewhere,  and  he 
is  only  where  he  is  by  the  tna  major  of  the 
law. 

It  is  submitted  that  here  the  defendant 
clearly  had  a  bona  fide  ground  for  deciding 
there  was  no  room  and  for  adopting  the 
course  he  did.  The  following  cases  are  in 
point — Reynolds  v.  Monkton  (2),  Burton 


(2)  2  Moo.  &  K.  384« 
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7.  HeH$on  (3),  Asher  v.  Calcraft  (4), 
Waiter  v.  Gunner  (5),  Pettman  v.  Bridger 
(6),  (?r(w«  V.  !77ie  i?6C<(w  of  Homsey  (7), 
/ti/fer  V.  Lam  (8),  Oibaon*8  Codex,  tit.  9. 
c;  4,  Byeriey  v.  H^tTicftM  (9),  CorvwCs  Case 
(10),  ^Ttiwn  V.  Fariy  (11),  and  Freeland  v. 
AW  (12). 

./«(/■,  ©.(7.,  in  reply. 

He  further  cited  The  King  v.  Masbiter 
(13),  judgment  of  Littledale,  J. 

Stephen,  J.  (on  Jan.  16),  delivered  the 
folio  wing  judgment : — In  this  case  the  facts 
are  as  follows  :  Taylor,  a  boy  in  a  reforma- 
tory, sues  Captain  Timson,  the  church- 
TOrden  of  the  parish  of  Netley  church,  for 
an  assault :  the  assault  heing  that  Cap- 
tain Timson,  as  the  boy  was  entering  the 
churchyard  with  a  view  of  attending  ser- 
Tioe  iu  the  church,  laid  his  hand  on  him 
and  pushed  him  back,  thereby  preventing 
him  attending  the  church,  and  unquestion- 
aUj  committing  what  in  law  amounts  to 
an  assault  unless  it  was  justified. 

From  the  pleadings  it  appears  that  no 
question  was  intended  to  be  raised  as  to 
die  &ctB.  A  technical  assault  had  no  doubt 
been  committed  for  the  purpose  of  testing 
the  right  of  the  churchwardens  to  prevent 
the  boy  from  attending  service,  which  was 
jnstified  on  the  grounds  stated  in  the 
statement  of  defence.  There  is  no  question 
as  to  the  excess  in  the  force  used,  and  the 
matter  is  simply  one  of  trying  a  legal 
light.  Now  the  legal  right  sJleged  on  be- 
half  of  the  defendant  is  this — a  li^al  right 
on  the  part  of  the  churchwarden.  I  take 
particular  notice  of  this,  because  nothing 
is  said  here  about  the  incumbent  of  the 
chordi,  nor  is  it  alleged  that  the  church- 
warden was  acting  by  the  authority  of  the 
incumbent,  or  that  he  was  acting  as  the 
servant  of  the  incumbent  to  prevent  a 
person  from  entering  the  chtirch,  if,  in  the 

(3)  10Mee.&  W.  106. 

(4)  66  Law  J.  Rep.  M.C.  67 ;  Law  Rep. 
18  Q.B.  D.  607. 

(5)  1  Hag.  Con.  Rep.  316. 

(6)  1  PhilU.  316. 

(7)  1  Hag.  Con.  Rep.  188. 
(8)2Add.  Ec,  Rep.  419. 

(9)  5  B.  &  C.  1. 

(10)  Co.  Rep.  112,  pt.  5. 

(11)  3  Cart.  376. 
(I2)'l  Robert.  643. 
(13)'6Ad.&B.  165. 


churchwarden's"  view,  there  is  no  con- 
venient seat  for  him  to  occupy  there  or  it 
is  not  likely  that  there  will  be  a  convenient 
seat. 

Upon  this,  my  first  observation  is,  that 
this  is  not  a  right  I  should  be  disposed  to 
hold  to  exist,  unless  it  were  supported  by 
very  clear  and  distinct  authority ;  and  that 
the  burden  of  proving  a  right  of  this  kind 
is  clearly  upon  the  person  who  alleges  it. 

I  should  observe  in  the  first  place  that 
prima  facie  the  churchwarden  has  no 
authority  whatever  outside  the  church.  In 
the  present  instance  he  stood  at  the  gate 
of  the  churchyard,  where  he  obviously  had 
no  authority.  This  would,  however,  be  a 
very  narrow  ground  to  decide  the  case 
upon,  and  lam  willing,  having  mentioned 
it,  to  pass  it  over.  .At  the  same  time  I 
think  the  case  would  have  been  precisely 
-  the  same  if  he  had  stood  inside  the  church 
door  and  there  prevented  the  boy  entering. 
Accordingly  the  question  is,  is  there,  or  is 
there  not,  a  right  on  the  part  of  a  church- 
warden forcibly  to  prevent  (using  whatever 
force  may  be  necessary  for  the  purpose)  a 
person,  who,  at  any  rate,  is  an  inhabitant 
of  the  district,  from  entering  the  church 
for  the  purpose  of  attending  Divine 
worship ) 

Now  with  regard  to  the  rights  of  the 
clergyman  in  the  matter — the  incumbent 
is,  I  assume,  in  this,  as  in  most  cases,  the 
owner  of  the  freehold  of  the  church — I  say 
nothing  at  all,  for  in  the  present  case  I 
am  not  called  upon  to  decide  them,  and 
am  merely  concerned  with  the  question 
whether  a  churchwarden  can  prevent  an 
admitted  inhabitant  of  the  parish  from 
entering  a  church  on  the  ground  that  he 
is  honestly  of  opinion  that  such  inhabitant 
cannot  be  conveniently  accommodated  in 
the  church. 

As  to  this  I  may  say  at  once  that,  on  a 
variety  of  grounds,  I  am  of  opinion  that  a 
churchwarden  has  not  such  a  right,  and  I 
think  that  in  laying  his  hands  on  the  boy 
in  the  way  he  did  upon  the  occasion  in 
question,  having  the  purpose  he  had  in 
view,  he  did  commit  a  technical  assault 
which  he  has  failed  to  justify. 

I  am  by  no  means  sure  that  it  would 
not  be  sufficient  for  me  to  hold  this  to  be 
so  upon  the  ground  that  he  had  no  interest 
in  the  freehold  of  the  churchyard  or  of  the 
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oharch  itself,  and  that  if  any  act  of  the 
kind  had  to  be  done  at  all  it  should  have 
been  done  by  the  clergyman. 

But  upon  farther  considering  the  ques- 
tion as  to  the  churoh  warden's  right  to  do 
this,  the  proposition  arises  that  whoever 
has  a  right  to  distribute  the  seats  of  the 
church  has  a  right  to  exclude  from  the 
church  sach  persons  for  whom  no  seats  are 
provided.  Nothing  less  than  snch  a  pi'o- 
position  would  justify  the  contention  of 
Mr.  Jeune. 

I  think,  if  the  matter  is  oonsidei*ed  a 
little,  it  is  obvious  that  such  a  contention 
cannot  be  supported,  for  it  would  come  to 
this — the  churchwarden  would  have  a 
right  to  decide  in  the  first  place  how  many 
people  the  church  could  conveniently  ac- 
commodate. He  might  say  that  it  could 
accommodate  1,000  people,  but  that  as 
there  were  2,000  people  in  the  iiarish  he 
was  entitled  to  decide  not  merely  that 
1,000  people  and  no  more  should  attend, 
but  to  exercise  his  discretion  as  to  which 
1,000  people  should  attend,  and  which 
1,000  people  should  not  attend  the  church ; 
and  not  only  this,  but  he  might  consider 
himself  entitled  to  form  an  estimate  of  the 
number  in  his  own  mind,  and  form  a  kind 
of  list,  in  any  way  he  pleased,  of  the 
favoured  persons,  and  then  standing  at  the 
church  door  tell  any  one  who  comes  to 
divine  worship  that  he  can  or  cannot  come 
in.  Any  one  so  prevented  from  entering 
might  a^  the  reason,  when  the  church- 
we^en  would  reply  that  he  thought  other 
people  would  desire  to  come  who  in  his 
discretion  he  considei'ed  more  worthy ;  and 
that  therefore,  even  if  he  did  not  peremp- 
torily bar  the  entrance  of  such  a  person, 
yet  at  any  rate  he  might  consider  himself 
entitled  to  order  him  to  stand  aside  until 
the  class  of  persons  attending  and  the 
amount  of  accommodation  left  in  the 
church  should  be  ascertained. 

I  must  say  that  a  churchwarden  ought 
not  to  be  entitled  to  exercise  that  kind  of 
authority  unless  he  can  very  definitely 
prove  that  he  is  authorised  by  law  to 
do  so.  My  own  experience  does  not, 
certainly,  b^r  out  such  a  proposition  as 
I  have  just  put,  and  no  authority  justify- 
ing it  has  been  cited  to  me  by  Mr.  Jeune. 
Accordingly  I  cannot,  for  my  part,  estab- 


lish by  any  judgment  of  mine  that  such 
a  ri^ht  exists. 

The  major  proposition  of  the  argument, 
reduced  to  a  syllogistic  form,  in  favour 
of  the  jurisdiction  of  the  churchwarden 
would  be  this,  whoever  has  a  right  to 
distribute  seats  has  a  right  to  exclude  per. 
sons  for  whom  there  are  no  seats.  A 
churchwarden  has  a  right  to  distribute 
seats;  therefore  the  churchwarden  may 
exclude  people  for  whom  there  are,  in  his 
judgment,  no  seats.  This  proposition  ap- 
pears to  me  to  be  open  to  the  difEicalty  I 
have  suggested,  and  therefore  I  say  it  is 
not  right.  But  there  are  other  objections 
to  it  which  I  may  now  mention.  Conoed. 
ing  the  churchwarden's  right  to  distribute 
seats  in  the  church,  I  have  yet  to  learn 
that  he  has  a  right  to  say  that  people  shall 
not  stand  in  the  aisle.  No  authority  has 
been  brought  before  me  to  shew  that  tiie 
mere  fact  that  there  is  no  room  for  sitting 
in  the  church  gives  the  churchwarden  a 
right  to  turn  out  a  person  who  behaves 
with  perfect  propriety,  but  who,  because 
he  cannot  get  a  seat,  stands.  Every  one 
has  known  cases  in  which,  for  some 
reason  or  another,  some  particular  service 
was  peculiarly  popular,  or  has  had  snch 
musical  attractions  as  to  render  many 
persons  desirous  to  attend.  Now  suppose 
more  people  attend  than  can  be  seated, 
but  some  are  willing  to  stand  for  the  sake 
of  honouring  a  particular  festival  or 
occasion,  or  even  for  the  sake  of  hearing  : 
why  should  they  not  do  so  f 

That  is  one  case;  but  I  will  put 
another.  Suppose  a  churchwarden  thinks, 
in  his  discretion,  that  a  particular  pew 
can  only  hold— say  six  people.  A  man 
goes  into  church  and  finds  the  pew  with 
six  people  in  it ;  but  the  person  to  whom  it 
is  appropriated,  not  liking  to  see  his  neigh- 
bour standing,  makes  room  for  him  by  & 
little  crowding,  and  takes  him  in.  Is  the 
churchwarden  to  preclude  a  man  from  the 
chance  of  being  accommodated  in  that 
way  %  Can  he  say  that  in  his  discretion 
he  will  allow  no  one  to  have  more  than 
six  people  in  his  pew  %  This  would  be  a 
very  harsh  and  rigorous  kind  of  power, 
and  I  cannot  think  a  churchwarden  has  a 
right  to  exercise  it.  Yet  in  the  present 
case  he  has  exercised  it. 
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Am  to  the  further,  or  minor  proposition 
inydved  in  the  case — uamely,  that  the 
charcfawardens  have  power  to  distribute 
the  seats — I  think  it  is  unnecessary  for  me 
to  bay  anything.  I  agree  with  Mr.  Jenne 
that  a  question  of  this  kind  is  essentially 
a  spiritual  one,  and  it  is  to  be  decided  in  a 
spiritual  Court,  whether  the  churchwarden 
or  ordinary  has  power  to  distribute  pews 
or  sittings. 

I  have  carefully  gone  through  the  whole 
of  the  authorities  quoted  by  Mr.  Jeune, 
none  of  which,  however,  to  my  mind,  come 
within  a  measurable  distance  of  this  par- 
ticular case.  Groves  y.  The  Rector  of 
Homaey  (7)  was  a  case  of  a  grant  of  a 
&culty  for  erecting  a  gallery  in  a  church, 
bat  it  decided  nothing  whatever.  It 
merely  indicates  the  principle  on  which 
the  Ecclesiastical  Court  would  exercise  its 
discretion  as  to  granting  the  faculty.  Then 
Walter  v.  Gunner  (5)  certainly  is  an  au- 
thority for  shewing  that  a  parishioner  has 
a  right  to  a  seat  in  the  church,  but  it  does 
not  shew  anything  at  all  as  to  who  is  a 
parishioner,  and  stiU  less  as  to  who  is  not 
a  parishioner.  It  merely  says  (p.  319) 
that  every  man  who  settles  as  a  house- 
holder has  a  right  to  call  on  the  parish  for 
a  convenient  seat.  There  are  other  ez- 
prenons  which  seem  to  indicate  that  any 
inhabitant  is  prima  facie  a  parishioner; 
bat  I  do  not  think  it  is  a  matter  to  lay 
any  stress  upon,  or  that  it  decided  any- 
thmg  as  to  the  right  of  persons  to  resort 
to  a  church  who  are  not  entitled  to  seats 
in  the  church.  The  next  case  was  that  of 
Pettman  v.  Bridger  (6),  which  raised  the 
qaestion  of  the  title  to  a  pew,  and  shews 
that  the  possessory  right  to  a  pew  is  a 
safficient  title  against  a  mere  disturber 
who  cannot  shew  any  right  whatever.  But 
this  decision  is  very  far  wide  of  anything 
intended  to  be  supported  in  this  case. 
F^Ua-  V.  Lane  (8)  is  again  a  question  as  to 
a  grant  of  a  faculty,  and  contains  inci- 
dentally a  kind  of  dissertation  as  to  the 
law  with  regard  to  pews,  delivered  by  Sir 
John  Nicol,  which  is  entitled  to  every 
aspect;  but  this  appears  to  me  to  be 
lather  a  dictum  of  Sir  John  Nicol  than  an 
•bsolate  legal  decision.  It  says  in  general 
^erms  that  churchwardens  have  the  right, 
tt  representing  the  ordinary,  of  di^ri- 
bal4iig  pews. 


In  Nunn  v.  Varty  (11)  the  question  turns 
on  the  interpretation  of  a  very  special  Act 
of  Parliament  as  to  rating  people  in  a  new 
parish,  and  liability  to  church  rates,  and 
is  again  wide  of  the  point  in  this  case. 
Freeland  v.  N'eal  (12),  too,  merely  holds 
that  a  service  performed  in  a  collegiate 
chapel  is  a  public  reading  of  prayers. 

Now  I  understood  Mr.  Jeune  to  argue 
that  these  cases  established  that  no  one 
but  a  parishioner,  in  the  sense  of  a  house- 
holder living  in  the  paiish  itself,  together 
with  the  inmates  of  his  house,  was  entitled 
to  a  seat  in  the  church.  That  proposition 
I  leave  to  the  Ecclesiastical  Courts.  It 
does  not  seem  to  me,  even  if  it  is  conceded 
for  the  sake  of  argument,  to  shew  that  a 
person  living  in  the  parish  is  not  entitled, 
or  has  not  a  right,  actually  to  present  him- 
self in  the  church,  and  that  the  church- 
wardens have  a  right  to  exdnde  him. 
The  two  propositions  are  entirely  dif- 
ferent. 

Other  cases  were  cited  by  Mr.  Jeune 
which  appear  to  me  to  have  the  effect  of 
establishing  a  proposition  directly  opposite 
to  his  contention  that  the  Court  of  Queen's 
Bench  had  no  jurisdiction  in  this  case. 
One  was  Reynolds  v.  Monkton  (2),  and 
another  was  the  case  of  Byerley  v.  Windus 
(9),  referred  to  for  the  sake  of  a  quotation 
from  Gibson,  The  decision  there  was  that 
an  extra* parochial  person  cannot  claim  the 
seat  except  by  prescription,  and  a  pro- 
hibition went  to  the  spiritual  Court  to 
give  the  person,  who  did  not  claim  by 
prescription,  what  he  wanted. 

This,  however,  is  included  in  the  obser- 
vations I  have  made,  and  does  not  appear 
to  bear  on  the  question  now  in  issue. 

Burton  v.  Benson  (3)  was  no  doubt  a 
somewhat  remarkable  case,  and  was  cited 
by  Mr.  Jeune  to  shew  what  were  the  rights 
of  churchwardens  with  regard  to  an  ex- 
parish  clerk,  who,  after  he  had  been  ex- 
pelled from  his  office,  insisted  on  staying  in 
the  clerk's  seat,  whereupon  a  churchwarden 
turned  him  out  by  force ;  and  it  was  held 
he  was  justified  in  so  doing.  This  shews, 
amongst  other  things,  that  if  a  church- 
warden considers  he  is  entitled  to  enforce 
his  rights  by  a  strong  hand,  if  he  commits 
an  act  amounting  to  an  assault  in  the 
absence  of  justification,  the  question  is 
one   for  the  temporal   and   not  for    the 
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spiritual  Courts.  The  temporal  Courts 
clearly  have  a  right  to  take  cognisance  of 
everything  amounting  to  an  assault,  and 
to  try  the  proof  of  any  justification  which 
may  be  alleged  in  respect  of  such  an 
assault. 

The  case  illustrates  the  power  of  church- 
wardens in  rather  a  curious  manner,  for 
Baron  Alderson,  at  p.  108,  quotes  with 
approval  a  passage  from  Hawkins*  Fleas 
of  the  Crovm  in  these  words,  "Church- 
wardens, and  perhaps  private  persons,  may 
whip  boys  playing  in  church,  or  pull  off 
the  hats  of  those  who  obstinately  refuse  to 
take  them  off  themselves,  or  gently  lay 
hands  on  those  who  disturb  the  periform- 
ance  of  any  part  of  Divine  service,  and 
turn  them  out  of  church." 

There  is  the  authority  that  a  church- 
warden may  whip  a  boy,  and  that  perhaps 
anybody  may  whip  him.  I  say  no  more 
than  that  there  is  the  authority,  but  I  do 
not  recommend  any  one  to  act  on  the 
whipping  part  of  the  case. 

All  this,  to  my  mind,  shews  clearly  that 
the  temporal  Court  not  only  may,  but 
must,  take  cognisance  of  anything  which 
involves  an  assault. 

I  now  come  to  the  case  in  the  Year- 
JBook  (Easter  Term,  8  Hen.  7,  Case 
No.  4,  fol.  12)  {vide  Year-Book  Edw.  5 
to  Hen.  8,  printed  in  1679),  in  which 
William  Fitzwater  brings  an  action  of 
trespass  for  breaking  and  carrying  away 
his  seat.  The  argument  goes  to  this  : 
whether  or  no  the  seat  was  fixed  to  the 
freehold  1  If  it  were,  the  clergyman 
had  apparently  an  interest  in  it;  but  if 
not,  he  had  none.  There  Chief  Justice 
Hussey  says  in  the  latter  part  of  the 
report — I  need  not  read  what  is  not 
material — [his  Lordship  here  read  the  text 
in  Norman  French,  and  translated  as 
follows  :]  ''  the  parson  has  nothing  to  do 
with  it.  It  was  a  movable  chattel.  Bat 
we  must  consider  whether  this  is  a 
spiritual  matter  or  a  temporal  matter, 
and  if  it  is  to  be  considered  according  to 
the  spiritual  law  or  temporal  law.  If  we 
hold  plea  of  this,  and  if  it  is  spiritual 
matter,  it  is  not  good.  If  the  parson 
brings  an  action  against  the  vicar  for 
tithes,  that  does  not  lie  here,  and  up  to 
this  time  I  never  heard  of  such  an  action 
"iS  this.     If  there  is  no  prescription  there 


can  be  no  seat  in  the  church  as  it  seems, 
for  the  church  is  common  for  everybody, 
and  therefore  it  is  not  reasonable  that  one 
should  have  his  seat  and  that  two  shall 
stand  {esteront),  for  no  place  belongs  to 
one  more  than  another." 

The  French  language  then  possessed,  or 
the  English  reports  used,  a  word  for  "  they 
stand  "  which  it  has  now  unhappily  lost. 
I  do  not  know  how  it  began,  but  esterofd 
obviously  meant  that  two  should  stand 
while  one  should  sit,  for  no  place  belongs 
more  to  one  than  another.  The  woids 
about  the  church  being  common  for  every 
one  are  far  too  general  to  throw  any  light 
on  the  question  aB  to  who  has  a  right  to 
go  there;  but  the  fJELct  that  the  Chief 
Justice  in  those  days  thought  that  standing 
in  a  church  was  a  natural  thing  is  a  matter 
for  notice  at  any  rate.  He  then  goes  on 
to  state  that  it  seems  the  ordinary  may 
ordain  for  the  gentry  places  convenient 
for  them,  and  for  the  poor  other  con- 
venient places,  and  continues,  ''  mes  semble 
est  spirituel  chose  et  issint  s'il  et  ses 
ancestres  n'ont  use  a  aver  tiel  sediU  la  de 
temps  de  prescription,  semble  que  chescun 
pent  prendre  le  sedile  qui  est  de  Tesglise, 
et  ce  remuer  pur  son  ease  et  standing  " — 
which  is  to  say,  that  it  seems  this  is  a 
spiritual  matter,  and  therefore  if  a  man 
and  his  ancestors  had  not  been  in  the 
habit  of  having  such  a  seat  from  the  time 
of  prescription  any  one  might  remove  it 
from  the  church  for  his  esse  and  standing : 
''  car  c'est  al  comon  nusance  de  eux  " — it 
is  a  common  nuisance  to  the  people  who 
are  there ;  "  car  ils  ne  purront  aver  lour 
standing  per  tiels  sedilia  scilicet  setUs  in 
le  esglise'* — for  on  account  of  such  seats 
they  cannot  have  standing  room. 

Then  comes  a  part  which  is  not  usually 
quoted,  but  which  is  really  decisive  of  the 
whole  matter :  "  Purquoi  il  est  bon  eetre 
aviso  de  ce  mater,  car  c'est  novel  mater,  et 
bon  destre  aviser  in  example  de  touts 
autres,"  &c. — but  it  is  desirable  to  be 
advised  about  this  matter,  for  it  is  a  new 
matter,  and  it  is  good  to  be  advised  about 
it,  as  it  may  be  example  for  other  cases. 

Whether  the  Court  was  ever  advised  or 
not  does  not  appear ;  however,  there  is  no 
further  j  udgment.  Therefore  all  that  case 
comes  to  is  this  :  that  it  shews  this  ques- 
tion was  discussed  in  the  days  of  Heniy 
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YII.  as  well  as  at  the  present  time,  and 
the  law  appears  then  to  have  been  as  new 
as  it  is  now. 

There  would  be  nothing  to  say  about  it 
at  all,  except  for  the  obiter  dictum  of  the 
Lord  Chief  Justice  that  it  seemed  hard 
that  one  seat  should  force  several  people 
to  stand. 

Now  these  are  the  authorities  to  which 
my  attention  has  been  called,  and  they 
certainly,  to  my  mind,  fail  afa^lutely  to 
shew  that  this  churchwarden  had  any 
light  to  turn  the  boy  out  or  prevent  him 
by  force  entering  the  church. 

There  is,  however,  another  point  for 
consideration.  Mr.  Jeune  put  this  ques- 
tion, "  What  i-ight  had  the  boy  to  come 
there  at  all!  It  is  supposed  that  every 
one  has  a  right  to  go  into  a  church,  but  I 
want  to  see  any  authority  which  shews 
this  to  be  the  case,"  and  argued  that  if  he 
had  no  right  then  he  was  a  trespasser  on 
the  freehold.  I  am  by  no  means  sure 
that  this  contention  is  correct. 

In  Asher  v.  Calcraft  (4)  an  argument 
was  made  use  of  which  I  am  somewhat 
surprised  that  Mr.  Jelf  did  not  adopt  in 
this  case.  It  was  this,  that  5  <b  6  Edw.  6. 
c.  1.  8.  2,  positively  required  eveiy  one, 
under  pain  of  spiritual  censure,  to  go  to 
church  on  Sundays  and  holidays  to  hear 
the  service  according  to  the  form  there 
provided.  Although  this  statute  was  re- 
pealed in  the  following  reign  of  Queen 
Mary,  it  was  revived  by  Queen  Elizabeth, 
and  re-enacted  in  almost  identical  words 
by  1  Eliz.  c.  2.  s.  4,  with  the  addition  of 
the  imposition  of  a  fine  of  one  shilling  for 
every  omission  to  attend  church. 

The  Act  of  9  &  10  Vict.  c.  69  never 
repealed  the  statute  of  5  <&  6  Edw.  6. 
c.  1,  although  it  did  repeal  that  of  1  Eliz. 
c  2.  Its  effect  was  that  no  one  dissenting 
from  the  Church  of  England,  whether 
within  the  Toleration  Act  or  not,  was  to 
he  liable  to  any  censure  at  all — that  is, 
ecclesiastical  censure — and  that  no  one  at 
all,  whoever  he  might  be,  was  to  be  liable 
to  any  penalty  for  not  going  to  church. 
But  it  l^ves  the  provision  of  the  Act  of 
6  &  6  Edw.  6.  c.  1,  as  to  spiritual  censure 
just  as  it  was.  So  the  result  is  that  any 
person,  be  he  who  he  may,  who  is  not  a 
^asenter  from  the  Church  of  England,  is 
hable  to  ecclesiastical  censure  if  he  does 
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not  go  to  church.  Truly,  he  is  not  to 
be  fined,  but  the  payment  of  the  costs  of 
frequent  admonitions  would  operate  as  a 
fine. 

Therefore,  as  every  one,  the  pleiintiff 
included,  is  bound  to  go  to  church  under 
pain  of  ecclesiastical  censure,  and  having  to 
pay  the  costs  of  that  censure  or  going  to 
prison  in  default,  it  is  a  somewhat  strong 
thing  to  say  that  a  churchwarden  has  the 
right  to  prevent  any  one  going  to  church. 

It  seems  to  me  that  the  imposition  of 
this  general  duty  to  go  to  church  confers 
a  general  right  to  i-esort  to  the  church 
upon  the  persons  who  are  obliged  to  go. 

No  doubt  there  is  a  difficulty  in  the 
way  as  to  what  is  to  happen  if  the  church 
is  overcrowded.  As  to  this  I  say  nothing. 
The  Church  of  England  has  got  on  very 
well  for  a  long  time  without  deciding  that 
question,  and  will  probably  continue  to  do 
so  without  its  being  decided. 

Some  questions  occurred  in  the  course 
of  the  case  as  to  the  plain  tifi*  being  a  re- 
formatory boy ;  but  I  do  not  understand 
the  defendant  to  deny  that  reformatory 
boys  or  any  other  disreputable  persons 
ought  to  be  kept  away  from  church  be- 
cause they  are  disreputable.  Mr.  Jeune 
merely  set  this  up  by  way  of  shewing 
that  these  boys  did  not  come  within  the 
definition  he  contended  for  as  to  the  pro* 
per  meaning  of  the  word  "  parishioner." 

Therefore  in  the  result  my  judgment 
will  be  for  the  plaintiff  for  the  nominal 
damages  of  one  shilling  and  costs  on  the 
higher  scale.  I  make  no  declaration  as  to 
the  rights  of  the  parties;  nor'  do  I  feel 
called  upon  to  grant  an  injunction  which 
could  only  apply  to  the  present  plaintiff, 
and  would  leave  the  churchwardens,  if  so 
inclined,  to  pursue  the  same  course  with 
regard  to  another  boy  in  the  reformatory. 

Judgment  for  the  plaintiff. 


Solicitors — Warren,  Gardner  &  Murton,  for 
plaintiff;  Field,  Roscoe  &  Co.,  for  defen- 
dant. 
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[IN  THE  COURT  OF  APPEAL.] 
1887.       1  WELDON   V,    MAPLES  AND 

Dec.  7,  9.  J  OTHERS.* 

Practice — Security  for  Co8ts  on  Appeal 
to  Court  of  Appeal — Special  CirGumstamces 
— Eules  of  the  Supreme  Court,  1883, 
Order  LVIIL  rule  16. 

The  power  under  Order  LVIII.  rule  15 
of  tJie  Rules  of  the  Supreme  Court,  1883,  to 
order  security  for  the  costs  of  an  appeal  to 
the  Court  of  Appeal  is  not  confined  to  cases 
of  poverty  on  the  part  of  the  appellant ^  hut 
may  he  exercised  in  cases  where  there  are 
special  circumstances  which  make  it  jv^t 
to  order  the  security,  as  where  the  proceed* 
ings  appear  to  he  prima  facie  an  ahuse  of 
the  process  of  tlie  Court. 

Application  by  the  defendants  that  the 
plaintiff  should  be  ordered  to  give  security 
to  answer  the  costs  of  an  appeal  by  the 
plaintiff  from  an  order  of  the  Divisional 
Court. 

The  action  was  brought  against  Messrs. 
Maples,  Teesdale  &,  Co.,  the  solicitors  for 
Sir  H.  De  Bathe  in  an  action  of  Weldon 
(the  present  plaintiff)  v.  De  Bathe,  against 
several  of  their  clerks  and  against  Sir  H. 
De  Bathe  for  damages  in  respect  of  certain 
alleged  false  and  malicious  defamatory 
statements  contained  in  affidavits  made  in 
the  action  of  Weldon  v.  De  Bathe,  An 
order  having  been  made  by  a  Master  that 
the  statement  of  claim  should  be  struck 
out  and  the  action  dismissed  as  frivolous, 
and  this  order  having  been  subsequently 
affirmed  by  a  Judge  at  chambers  and  by 
the  Divisional  Court,  the  plaintiff  gave 
notice  of  appeal  to  this  Court  from  the 
decision  of  the  Divisional  Court.  The  de- 
fendants thereupon  made  this  application. 

The  affidavit  in  support  of  the  application 
set  forth  the  following  facts  : — 

In  1883  the  plaintiff,  a  married  woman, 
brought  an  action  against  Sir  H.  De  Bathe, 
in  which  Sir  H.  De  Bathe  became  entitled 
to  costs  taxed  at  126^.  16«.  bd.,  and  also 
to  other  costs  (not  yet  taxed)  in  that  action 
amounting  to  about  40^.,  the  plaintiff 
having  since  judgment  made  various  ap- 
plications, eighteen  of  which  were  dismissed 
or  no  order  made,  with  costs  to  the  defen- 
dant Sir  H.  De  Bathe.     On  the  8th  of 

♦  Coram  Lord  Bsher,  M.R.,  Bowen,  L,J.,  and 
Fry,  L.  J. 


July,  1887,  the  plaintiff  waa  ordered  to 
give  security  for  oonts  in  the  som  of  20^ 
in  respect  of  three  appeals  then  and  still 
pending  in  that  action.  In  1887  the 
plaintiff  brought  an  action  against  Sir  H. 
De  Bathe  and  her  husband,  which  was 
dismissed  by  the  order  of  a  Master ;  and 
the  plaintiff  having  appealed  from  this 
order  to  the  Judge  at  chambers  and  to 
a  Divisional  Court,  both  the  appeals  were 
dismissed  with  costs.  The  plaintiff,  having 
given  notice  of  appeal  from  the  order  of 
&e  Divisional  Court,  was,  on  the  8th  of 
July,  1887,  ordered  by  the  Court  of  Appeal 
to  give  security  for  costs  in  the  sum  of 
lOZ.  The  plaintiff  had  not  paid  any  of  the 
before-mentioned  costs,  nor  had  she  given 
security  for  the  costs  of  the  appeals  as 
ordered.  In  March,  1887,  the  plaintiff 
having  brought  an  action  against  the 
present  defendants  for  damages  in  respect 
of  certain  causes  of  action,  which  were 
alleged  to  be  substantially  the  same  as  the 
causes  of  action  in  the  present  action,  the 
action  was  dismissed  by  the  order  of  a 
Master,  and  this  order  was,  on  appeal, 
affirmed  by  the  Judge  at  chambers  and  the 
Divisional  Court  with  costs.  The  defen* 
dants'  costs  were  taxed  at  26/.  9«.  6c/.,  but 
the  plaintiff  had  not  paid  any  part  of  them. 
The  affidavit  further  stated  that  the  de- 
ponent was  advised  and  believed  that  the 
present  appeal  wa  vexatious,  frivolous, 
and  an  abuse  of  the  process  of  the  Court, 
and  that  the  plaintiff  had  stated  that  she 
had  no  intention  of  paying  any  of  the  costs 
which  she  had  been  ordered  to  pay  to  the 
defendants.  The  affidavit  did  not  state 
that  the  deponent  belieye  the  plaintiff  to 
be  without  the  means  to  pay  the  costs  of 
the  appeal. 

John  Dighy,  for  the  defendants,  in 
support  of  the  application. — The  applica- 
tion is  made  under  Order  LVIII.  rule  16 
of  the  Rules  of  the  Supreme  Court,  1883, 
which  provides  that  security  for  the  costs 
of  an  appeal  to  the  Court  of  Appeal  may 
be  ordered  to  be  given  "  under  special  cir- 
cumstances." The  poverty  of  the  appellant 
is  a  "  special  circumstance  " — Harlock  v. 
Ashberry  (1).  But  if  the  poverty  of  the 
plaintiff  is  not  sufficiently  shewn  by  the 

(1)  61  Law  J.  Rep.  Ohanc-  S>6;  Law  Kep 
19  Oh.  D.  689. 
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affidavit  here,  Udll  v.  BrearUy  (2)  shews 
that  the  Court  may  look  at  other  ''  special 
dreiunsfcanoes."  The  present  action  is 
vtazatious,  and  an  abuse  of  the  process  of 
the  Court — The  Metropolitan  Bcmk  v. 
Pooky  (3) — and  this  is  a  ''  special  drcum- 
Btaace  "  within  the  meaning  of  the  rule. 

He  also  referred  to  Orepe  y.  Zoom  (4). 

The  plaintiff  appeared  in  person. 

Cur.  adv.  vuU. 

BoWENy  L. J.  (on  Dec.  9),  delivered  judg- 
meat  as    follows: — This  case  is  of  im- 
portance, because  it  goes  beyond  the  caaes 
in  which   security  for  costs    is    usually 
ordered.     Generally    the    application    is 
made  upon  an  affidavit  that  the  appellant 
has  no  means  of  paying  the  costs  if  his 
appeal  should  be  unsuccessful.     But  the 
power  of  the  Court  to  order  security  for 
oosts  is  not  confined  to  eases  of  poverty, 
for  Order  LVIII.  rule  15,  under  which  the 
Court  acts  in  these  cases,  provides  that 
"security  for  the  costs  to  be  occasioned  by 
any  appeal  shall  be  made  or  given  as  may 
be  dii«cted  under  special  circumstances  by 
the  Court  of  Appeal."    If,  therefore,  there 
are  **  special  circumstances  "  in  which  the 
Court  thinks  it  just  to  make  the  order  for 
security,  the  order  will  be  made  without 
regard  to  the  suggested  limit  of  poverty. 
In  my  opinion  there  are  such  special  cir- 
comstances  in  the  present  case,  for  I  think 
a  prima  facie  case  has  boen  made  out  of 
an  abuse  of  the  process  of  the  Court.  [His 
Lordship  having  referred  to  the  facts,  and 
stated  that  the  claim  in  the  present  action 
appeared  to  be  substantially  the  same  as 
that  in  the  action  brought  by  the  plaintiff 
in  March,  1887,  against  the  present  defen- 
dants, continued :]  I  think,  therefore,  that 
^  prima  facie  case  of  abuse  of  the  process 
of  the  Coxnrt  has  been  made  out.     I  say 
prima  facie  only,  for  the  Court  is  not 
BOW  called  upon  to  decide  whether  the 
present  action  is  or  is  not  frivolous.     It 
farther  appears  from  the  affidavit  that  the 
plaintifT  has  stated  that  she  has  no  inten- 
tion of  paying  the  defendants' costs.  Under 

(2)  47  Law  J.  Rep.  Ghana  380 ;  Law  Rep. 
S  C.?.  D.  206. 

(3)  64  Law  J.  Rep.  Q.B.  449,  at  p.  i5i,per 
Locd  Selbome,  L.C. ;  liiw  Rep.  10  App.  Cas. 
210,  at  p.  220. 

(4)  22  Law  J.  Notes  of  Cases,  137. 
Vol.  57.— Q.B. 
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all  the  circumstances  I  think  the  rule  as  to 
security  for  costs  applies. 

It  was  suggested  during  the  argument 
that  execution  should  have  been  put  in  for 
the  costs  due  to  the  respondents  before 
they  made  this  application.  We  think, 
however,  that  a  respondent  ought  not  in 
all  cases  to  be  required  to  take  this  step 
in  order  to  entitle  him  to  ask  for  security 
from  an  appellant. 

Order  for  security  for  101.  to  answer 
the  costs  of  the  appeal. 

Solicitors— Maples,  Teesdale  &  Co.,  for 
defendants. 
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1887, 
Dec.  21 

Landlord  and  Tenant — CourUy  Court 
— Ejectment — Small  Tenements — "  Legal 
Notice" —County  Courts  Act,  1866  (19  <£: 
20  Vict.  c.  108),  s.  50. 

By  section  60  of  the  County  Courts  Act, 
1856,  jurisdiction  is  conferred  upon  the 
County  Court  to  make  orders  for  the  pos- 
session of  premises  whose  vcdue  or  rent 
does  not  exceed  601.  per  annum,  when  the 
term  or  interest  of  the  tenant  has  expired 
or  been  determined  either  by  the  landlord 
or  the  tenant  by  a  legal  notice  to  quit : — 
Held,  by  Wills,  J.,  and  Grantham,  J., 
that  the  term  **  legal  notice "  means  a 
notice  provided  by  law,  amd  not  by  the 
contract  between  the  landlord  and  tenant. 

Appeal  from  Greenwich  County  Court. 
Action  by  landlord  against  a  tenant  to 
recover  possession  of  a  house  and  mesne 
profits. 

By  agreement  dated  the  8th  of  June, 
1886,  the  plaintiff  let  to  the  defendant 
for  three  years  from  the  24th  of  June, 
1886,  a  house  at  a  rent  of  3^.  6^.  Sd., 
payable  on  the  24th  of  each  month.  The 
agreement  contained  a  power  of  re-entry 
in  case  of  non-payment  of  rent  or  breach 
of  any  of  the  covenants  by  the  tenant. 

The  defendant  having  broken  the  cove- 
nants and  failed  to  pay  the  rent  due  on 
the  24th  of  February,  1887,  the  pkintiff 
on  the  19th  of  March,  1887,  gave  him 
notice  to  quit  on  the  24th  of  April,  and 
on  the  defendant's  refusal  to  give  up  pos- 
2  G 
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session  of  the  premises,  sued  him  in  the 
County  Court  under  section  50  of  the 
County  Courts  Act,  1856  (1). 

The  defendant  in  the  County  Court 
objected  to  the  jurisdiction,  but  the 
County  Court  Judge  overruled  this  objec- 
tion, and  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Cavanagh,  for  the  defendant.  —  The 
County  Court  Judge  had  no  jurisdiction 
to  try  the  case,  inasmuch  as  the  tenancy 
was  not  determined  by  expiration  of  time 
nor  by  legal  notice  to  quit  within  section 
50  of  the  County  Courts  Act,  1856. 
''  Legal  notice  "  in  that  section  means  a 
notice  provided  by  law,  not  by  the  contract 
between  the  parties.  'Under  the  repealed 
statute  of  1  Geo.  4.  c.  87.  s.  1,  giving  a 
means  of  recovery  of  possession  of  pre- 
mises when  the  term  and  interest  of  the 
tenant  had  expired  or  been  determined  by 
"  regular  notice  "  to  quit,  it  was  held  that 
these  words  did  not  include  the  case  of  a 
tenancy  determined  by  notice  from  the 
tenant — Doe  d,  Cardigan  v.  JRoe  (2),  Doe 
d.  Carter  v.  Roe  (3),  Doe  d,  Cundey  v. 
Sharpley  (4),  and  J)oe  d.  Tindal  v.  Roe 
(5).  In  Barlow  v.  Teal  (6)  it  is  decided 
that  "  notice  by  law  necessary  "  is  notice 
necessary  by  law,  and  not  a  notice  made 
necessary  by  contract  between  the  parties. 

Erichaen^  for  the  respondent,  cited 
Fearon  v.  NorvaU  (7). 

Wills,  J. — I  am  of  opinion  that  the 
objection  taken  to  the  jurisdiction  must 
prevail.     It  is  clear  that  no  consent  was 

(1)  19  k  20  Vict.  c.  108.  s.  60:  "When  the 
term  and  interest  of  the  tenant  of  any  cor- 
poreal hereditament,  where  neither  the  value 
of  the  premises  nor  the  rent  payable  in  respect 
thereof  shall  have  exceeded  fifty  pounds  by  the 
year,  and  upon  which  no  fine  or  premium  shall 
have  been  paid,  shall  have  expired,  or  shall  have 
been  determined  either  by  the  landlord  or  the 
tenant  by  a  legal  notice  to  quit,  and  such 
tenant,  or  any  person  holding  or  claiming  by, 
through  or  under  him,  shall  neglect  or  refuse  to 
deliver  up  possession  accordingly,  the  landlord 
may  enter  a  plaint  .  .  .  ."  &c. 

(2)  1  Dowl.  &  By.  640. 

(3)  10  Mee.  k  W.  670  j  12  Law  J.  Bep.  Bxch. 
27. 

(4)  16  Mee.  &  W.  668 ;  15  Law  J.  Bep.  Exch. 
341. 

(6)  2  B.  &  A.  922. 

(6)  54  Law  J.  Bep.  Q.B.  400  j  Law  Bep. 
15  Q.B.  D.  403. 

(7)  6  D.  <fe  L.  445  ;  18  Law  J.  Bep.  Q.B.  9. 


given  by  the  parties  under  section  25  of 
the  County  Courts  Act,  1856,  to  give  the 
Court  jurisdiction.  The  contention  on 
behalf  of  the  plaintiff  that  the  detenni- 
nation  of  a  question  of  fact  gives  the  Court 
jurisdiction,  and  that  if  a  County  Court 
Judge  has,  by  determining  a  fact,  given 
himself  jurisdiction,  he  cannot  be  pro- 
hibited, has  no  application  here :  for  this  is 
not  a  motion  for  prohibition,  but  an  appeal 
from  the  decLsion  of  the  County  Court 
Judge  upon  a  question  of  law  which  it 
was  necessary  for  him  to  decide  to  as- 
certain whetiier  he  had  jurisdiction  to 
hear  the  case,  and  that  decision  is  subject 
to  appeal  to  this  Court. 

The  question  then  is,  was  this  a  case 
within  section  50  of  the  County  Courts 
Act,  1856 )  By  that  section  jurisdiction 
is  given  to  the  County  Court  in  actions  of 
ejectment  where  neither  the  value  of  the 
premises  nor  the  rent  exceeds  50^  by  the 
year;  and,  so  far,  this  case  complies  with  the 
conditions.  But  there  is  the  further  limi- 
tation that  the  jurisdiction  of  the  County 
Court  is  by  the  same  section  confined  to 
cases  where  the  term  and  interest  of  the 
tenant  shall  have  expired — ^that  is,  by 
effluxion  of  time — or  shall  have  been 
determined  either  by  the  landlord  or  the 
tenant  by  a  '<  legal "  notice  to  quit.  These 
words  are  significant — ^it  is  not  any  notice 
to  quit  that  is  sufiicient,  but  the  notice 
must  be  a  legal  notice.  We  find  that  the 
terms  of  this  section  are  taken  from  the 
repealed  statute  of  1  Geo.  4.  c.  17.  s.  1, 
and  there  the  words  "  regular  notice  "  are 
used  in  the  same  collocation.  In  cases 
under  that  statute  it  was  held  that  notice 
to  quit,  given  in  pursuance  of  the  terms 
of  the  lease,  did  not  satisfy  the  term 
"  regular  notice,"  and  we  cannot  but  sup- 
pose that  the  framers  of  the  Act  of  1856 
had  in  their  minds  the  decisions  on  the 
earlier  Act.  In  the  later  Act  we  find 
"  legal  notice,"  which  is  a  stricter  term 
than  "  regular  notice,"  therefore  we  have 
it  that  not  only  is  this  question  practic- 
ally settled  by  previous  authorities,  but 
rendered  clearer  by  the  fact  that,  since 
those  authorities,  the  Legislature  in  a 
similar  provision  has  substituted  the  word 
*  'legal "  for  "  regular,"  a  clear  indication 
chat  the  same  meaning  is  intended  to  be 
conveyed.  Giving  reasonable  effect  to  the 
words,  it  would  seem,  therefore,  that  legal 
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notbe  means  a  notioe  to  quit,  the  nature 
aod  character  of  which,  upon  certain  cir- 
eomBtasces  heing  established,  follow  as  a 
matter  of  law  from  the  state  of  the 
&ct6.  It  may  follow  that  this  con- 
struction will  confine  the  jurisdiction  of 
Coontj  Courts  in  ejectment  under  this 
section  to  cases  of  tenancy  from  year  to 
year;  bat  that  was,  I  thmk^  the  inten- 
tion of  the  Legislature.  It  was  not  in. 
tended  that  the  County  Court  should  have 
JQrisdiction  where  questions  of  title  were 
mTolyed,  but  only  in  clear  cases  of  a 
tenancy  either  expired  or  determined  in 
some  way  known  to  and  provided  by  the 
law,  and  not  by  the  contract  between  the 
parties.  It  has  been  decided  that  in 
Uie  Agricultural  Holdings  Act,  1883,  the 
▼ords,  "  where  a  half  year's  notioe  is  "  by 
!&▼  necessary,  mean  where  the  notioe 
is  provided  by  law  and  not  by  contract. 
*'By  law"  is  no  doubt  less  ambiguous 
than  **  legal,"  but  our  decision  in  the  pre- 
sent case  is  in  harmony  both  with  previous 
legislation  and  the  decisions  thereon,  as 
veil  as  with  the  legislation  subsequent  to 
the  statute  which  we  are  considering. 
Gbantham ,  J. — I  am  of  the  same  opinion. 

Appeal  allowed, 

Solicitors—Lucas  Sc  Sons,  for  plaintiff ;  J.  Cowper 
Scard,  for  defendant. 
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BATON  V.  LAKE.* 


Copyright — MtLsical  Composition — Re- 
pmentation  contrary  to  Right  of  Author 
-Consent  in  WriUng-^Z  ds  4  WUl,  4.  c.  16. 

Th/t  pUwntiff^  a  musical  conductor  in  the 
dtfendoffU^s  employment  ai  a  toeekly  salary, 
wAo  had  on  several  occasions  composed 
music  /or  ballets  perform^  at  the  defen^ 
diui^s  musio-haU,  for  which  he  was  after- 
toordtf  separcUely  paid  by  the  defendant, 
tfmposed  the  m/usic  for  a  ballet  to  be  per- 
farmed  during  the  Christmas  holidays, 
After  three  performances  had  been  given 
the  plainliff  gave  a  weeVs  notice  to  deter- 

*  Coram  Lord  Esher,   M.R.,  Fry,  L.J.,  and 
Lopes,  LJ. 


mine  his  employment,  but  quitted  his  em- 
phyment  before  the  eocpiration  of  the  week, 
taking  with  him  the  musical  score.  The 
defrndaml,  havi/ng  obtained  the  score  from 
the  plaintiff]  represented  the  ballet  and 
music  on  the  remaining  days  of  the  u?eek. 
The  plaintiff  having  brought  this  action  in 
respect  of  these  latter  representations  for 
penalties,  under  3  <£:  i  Will  4.  c,  15.  s,  2, 
for  represcTtting  the  music  contrary  to  the 
right  of  the  author,  the  jury  found  that 
the  m/usic  was  am,  independent  musical 
composition,  a/nd  had  not  been  sold  by  the 
plaintiff  to  the  d^emdamX: — Held,  thaX 
the  defendami,  having  represented  the  music 
without  ^*the  consent  in  writing  of  the 
author,"  as  provided  by  the  statute,  was 
liahle. 

Shepherd  v.  Conquest  (17  Com.  B. 
Rep.  427;  25  Law  J.  Rep.  C.P.  127) 
follotoed, 

Hatton  V,  Kean  (7  Com.  B.  Rep.  N.S. 
268;  29  Law  J.  Rep.  C.P.  20)  distin- 
guished. 

Appeal  from  the  order  of  a  Divisional 
Court. 

The  action  was  brought  by  the  plain- 
tiff, the  author  of  the  music  for  a  ballet, 
to  recover  from  the  defendant,  the  pro- 
prietor of  a  music-hall,  penalties  in  respect 
of  representations  of  the  music  without 
the  consent  of  the  plaintiff  in  writing.     It 
appeared  that  the  plaintiff  had  been  em- 
ployed by  the  defendant  for  several  years 
as  musioeJ  conductor,  at  a  weekly  salary, 
at  the  defendant's  music-hall.     The  plain- 
tiff was  in  the  habit  of  composing  the 
music  for  special  performanoes,  which  were 
given  generally  during  the  Christmas  and 
Easter  holidays,  and  was  afterwards  paid 
separately  for    these   compositions.       In 
accordance  with  this  practice  the  music  in 
question  was  composed  by  the  plaintiff 
for  the  holi^days  at  Christmas,  1886,  and 
preparations  were  made  for  production  of 
the  baUet.     Special  scenery  was  painted, 
a  number  of  performers  were  engaged, 
and  the  performances  were  advertised  to 
take  place  during  the  Christmas  holidays. 
The  ballet  was  produced  on  the  24th  of 
December,  the  plaintiff  then  acting  as  con- 
ductor ;  but  on  the  27th  of  December  the 
plaintiff  gave  the  defendant  a  week's  notice 
to  quit  his  employment,  and  left  the  em- 
ployment on  the  next  day,  taking  with 
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him  the  score  and  band  parts  of  the  music 
in  question.  The  defendant  thereupon 
saw  the  plaintiff,  and  obtained  from  him 
the  score  and  band  parts  of  the  music 
upon  giving  to  the  plaintiff  a  cheque  for 
20^,  payment  of  which  was,  however, 
afterwards  stopped  b j  the  defendant.  The 
defendant  continued  to  represent  the  ballet, 
and  the  music  composed  by  the  plaintiff, 
at  his  music-hall  up  to  the  3lBt  of  De- 
cember. 

The  Act  3  <fe  4  Will.  4.  c.  15  enacts  by 
section  1  that  the  author  of  any  play  or 
dramatic  piece  not  printed  or  published  by 
him  ''  shall  have  as  his  own  property  the 
sole  liberty  of  representing  or  causing  to 
be  represented  "  any  such  production,  and 
shall  be  deemed  to  be  the  proprietor 
thereof;  and  by  section  2  it  is  enacted 
that  '^  if  any  person  shall,  during  the  con- 
tinuance of  such  sole  liberty  as  aforesaid, 
contrary  to  the  intent  of  this  Act  or  right 
of  the  author  or  his  assignee,  represent,  or 
cause  to  be  represented,  without  the  con- 
sent in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  .  .  .  any 
such  production  as  aforesaid,  or  any  part 
thereof,  every  such  offender  shall  be  liable 
for  each  and  every  such  representation  to 
the  payment  of  an  amount  not  less  than 
40«.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representa- 
tion, or  the  injury  or  loss  sustained  by  the 
plaintiff  there&om,  whichever  shall  be  the 
greater  damages,  to  the  author  or  other 
proprietor  of  such  production,"  &o. 

The  Act  5  <&  6  Vict.  c.  45  enacts  by  sec- 
tion 20  that  the  provisions  of  3  &  4  Will.  4. 
c.  15  shall  apply  to  musical  compositions; 
and  by  section  21  that  the  person  who  shall 
have  the  sole  liberty  of  representing  such 
musical  composition  shall  have  the  reme- 
dies given  by  that  Act  during  the  same 
term  as  that  provided  for  the  duration  of 
the  copyright  in  books. 

At  the  trial  of  the  action  Grantham,  J., 
left  to  the  jury  the  following  questions : 
1.  Was  this  a  substantial  and  independent 
musical  composition;  and  2.  Wafi  the 
plaintiff  acting  as  the  defendant's  agent  in 
the  production  of  the  composition.  The 
jury  answered  the  first  question  in  the 
affirmative,  and  as  to  the  second  they  found 
that  the  plaintiff  did  not  sell  his  right  of 
representing  the  composition  to  the  defen- 
diuit     Upon  these  findings,  judgment  was 


entered  for  the  plaintiff  for  8Z.,  being  four 
penalties  of  40«.  in  respect  of  representa- 
tions on  the  28th,  29th,  30th,  and  31st  of 
December. 

The  Divisional  Court  (Stephen,  J.,  and 
Charles,  J.),  without  deciding  in  whom 
the  copyright  in  the  music  was,  reversed 
the  judgment  of  Grantham,  J.,  and 
ordered  judgment  to  be  enteied  for  the 
defendant,  on  the  ground  that  the  plain- 
tiff, having  contracted  to  compose  the  muac 
for  the  defendant,  could  not  sue  for  the 
penalties. 

The  plaintiff  appealed. 

Fillan^  for  the  plaintiff — The  judgment 
of  the  Divisional  Court  was  wrong.  The 
plaintiff  could  not  divest  himself  of  his 
rights  under  3  <&  4  Will.  4.  c.  15.  s.  2,  unless 
by  giving  to  the  defendant  his  *'  consent 
in  writing" — Sh^herd  v.  Conquest  (1). 
The  express  provision  in  section  18  (»  5 
&  6  Yict.  c.  45,  as  to  articles  contributed 
to  reviews,  shews  that  in  the  view  of  the 
Legislature  the  author  does  not  lose  his 
rights  simply  because  his  work  is  composed 
upon  the  terms  that  the  copyright  shall 
belong  to  the  person  for  whom  the  work  is 
composed. 

He  also  referred  to  Wallerstein  v.  Her- 
bert (2)  and  Layland  v.  Stewart  (3). 

[Fry,  L.J.,  referred  to  Levy  v.  RutUy 

«/.  Lau38on  Walton,  for  the  defendant. — 
First,  the  music  was  not  an  independent 
composition;  it  waa  at  the  veiy  outset 
composed  to  form  part  of  the  proposed 
entertainment,  and  the  case  is  within  the 
decision  in  Hatton  v.  JTeon  (5).  The  repre- 
sentations were,  therefore,  not  contrary  to 
the  rights  of  the  plaintiff  Secondly,  the 
plainUff  is  estopped  from  asserting  that 
the  representations  of  the  music  were  un- 
authorised, for  in  previous  years  he  had 
acted  as  conductor  under  like  circum- 
stances as  here,  and  had  so  acted  at  three 
performances  on  this  occasion,  and  had 
allowed  the  defendant  to  incur  expense  in 

(1)  17  Ck>m.  B.  Bep.  427  ;  35  Law  J.  Bep.  G.P. 
127. 

(2)  16  Law  Times,  N.S.  453. 

(3)  46  Law  J.  Bep.  Chanc.  103 ;  Law  Bep. 
4  Ch.  D.  419. 

(4)  40  Law  J.  Bep.  C.P.  244 ;  Law  Bep. 
6  C.P.  623. 

(5)  7  Com.  B.  Bep.  N.S.  268 ;  29  Law  J.  Bep. 
C.P.  20. 
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pn^nration  for  the  performanoeSy  in  the 
belief  that  the  representations  would  not 
be  interfered  with. 

Lord  EsHEBy  M.R — In  this  case  the 
jtuy  have  found  that  the  music  in  question 
was  the  production  solely  of  the  plaintiff's 
mind,  independently  of  any  one  else.  We 
most,  therefore,  take  it  that  this  piece  of 
music  was  an  independent  composition,  of 
which  the  plaintiff  was  the  sole  author. 
Now  there  was  strong  evidence  that  the 
plaintiff  had  allowed,  and  would  allow,  the 
defendant  to  represent  this  music  upon 
condition  that  the  defendant  should  pay 
the  plaintiff  for  so  doing;  but  in  my 
opinion  this  circumstance,  even  if  it  had 
been  expressly  found  by  the  juiy  to  be 
the  fact,  is  wholly  immaterial.  For,  as- 
gaming  that  the  plaintiff  had  agreed  to 
compofle  this  music  for  the  defen(£uit,  and 
bad  agreed  that  the  defendant  might  re- 
present the  music  upon  the  terms  of  pay- 
ment to  be  made  to  the  plaintiff,  the 
phdntiff  can,  nevertheless,  if  the  music 
was  an  independent  composition  of  his,  by 
virtue  of  the  Act  of  Parliament  say  that 
the  agreement  has  no  effect  because  it  is 
not  in  writing.  If  we  were  now  con- 
struing the  Act  of  Parliament  for  the 
first  time  we  should  perhaps  have  to  con- 
sider whether  that  is  the  true  construction 
of  the  enactment ;  but  this  is  the  construc- 
tion which  was  put  upon  it  so  far  back  as 
the  year  1856,  in  the  case  of  Shepherd  v. 
Conquest  (1),  and  put  upon  it  in  the  most 
strilong  way,  because  when  the  case  came 
before  Chief  Justice  Jervis  in  the  first 
instance  at  Tim  prius,  he  refused  to  put 
this  rigid  construction  on  the  Act;  but 
afterwards,  when  the  case  came  before  the 
CSonrt  of  Common  Pleas,  and  had  been 
folly  argued,  the  Chief  Justice,  who 
delivered  the  judgment  of  the  Court, 
came  to  the  clear  conclusion  that  he  was 
wrong  at  nin  prvus,  and  that  this  was 
the  true  construction  of  the  Act.  The 
argoment  which  has  been  used  before 
US  was  there  put  forward,  and  the  Chief 
Jostioe  dealt  with  it  thus.  Having  stated 
the  facts,  he  says  that  it  had  been  argued 
that  what  had  been  done  by  the  author 
of  the  composition  there  in  question  was 
Hi^  the  case  of  a  new  invention  made 
for  another  person  so  that  the  invention 
would  belong  to  that  person,  and  that  it 
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had  been  contended  that  the  productions 
of  an  author  are  to  be  dealt  with  in  the 
same  manner  as  the  inventions  of  a  work- 
man, and  that  the  former,  like  the  latter, 
may  become  the  property  of  an  employer 
who  hires  the  author's  labour ;  but  then, 
he  says,  it  was  answered  that  literary  pro- 
ductions stand  upon  different  and  higher  < 
ground  from  that  occupied  by  mechanical 
inventions;  that  the  intention  of  the 
Legislature  in  the  enactments  relating  to 
copyright  was  to  elevate  and  protect 
literary  men ;  that  such  an  intention  could 
only  be  effectuated  by  holding  that  the 
actual  composer  of  the  work  was  the 
author  and  proprietor  of  the  copyright, 
and  that  no  relation  existing  between  him 
and  £01  employer  who  took  no  intellectual 
part  in  the  production  of  the  work  could, 
without  an  assignment  in  writing,  vest  the 
proprietorship  of  it  in  the  latter.  To  this 
argument  the  Court  gave  effect.  They 
held  that,  although  the  jury  had  found 
that  what  was  produced  by  the  composer 
was  to  become  the  property  of  the  plaintiffii 
in  that  case,  nevertheless  the  Act  of  Par- 
liament stepped  in,  and  that  inasmuch  as 
the  thing  produced  was  solely  the  pro- 
duction of  the  composer,  he  was  the  author 
and,  by  the  Act  of  Parliament,  the  sole  pro- 
prietor, and  unless  his  rights  were  assigned 
by  writing  no  assignment  of  those  rights 
could  be  set  up.  The  Court,  therefore, 
set  aside  the  finding  of  the  jury  in  favour 
of  the  plaintiflb  as  immaterial,  or  rather 
acted  upon  the  provisions  of  the  Act  of 
Parliament  notwithstanding  the  verdict. 
In  the  case  before  us  the  jury  have  found 
that  the  piece  of  music  was  solely  the 
result  of  the  plaintiff's  mind.  The  Act 
of  Parliament,  therefore,  gives  him  the 
copyright  and  the  sole  right  of  representa- 
tion. But  the  defendant  says  that  the 
plaintiff  agreed  to  compose  the  music  for 
him,  or  agreed  that  when  composed 
the  defendant  should  represent  it.  The 
answer  is  that  the  Act  of  Parliament 
enacts  that  such  an  agreement  cannot  be 
set  up  unless  it  is  in  writing.  Shepherd 
V.  Conquest  (1)  decides  that  this  is  the 
meaning  of  the  Act  of  Parliament,  and  we 
cannot  now  depart  from  that  construc- 
tion. 

But  then  it  was  said  that  there  was  an 
estoppel. '  What  could  that  estoppel  be  % 
It  must  be  either  that  the  plaintiff  was 
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estopped  from  aaying  that  the  defendant 
was  the  sole  composer  of  this  music,  or  was 
estopped  from  saying  that  he  had  not  as- 
signed his  rights  by  writing.  How  could 
anything  which  the  plaintiff  did  lead  the 
defendant  to  suppose  that  he  was  himself 
the  composer  of  this  music,  with  the  com- 
position of  which  he  had  nothing  whatever 
to  do  1  Or,  how  could  the  defendant  be 
led  to  suppose  that  the  plaintiff  had  made 
an  assignment  in  writing  %  There  is  no 
colour  whatever  for  either  supposition.  In 
my  opinion,  therefore,  the  plaintiff  is  ac- 
cording to  law  entitled  to  succeed,  and 
judgment  must  be  entered  for  him. 

Fby,  L.J.— I  also  think  that  judgment 
ought  to  be  entered  for  the  plaintiff.  In 
the  first  place,  Mr.  Walton  contends  that 
the  plaintiff  was  not  the  author  of  this 
composition  within  the  meaning  of  the 
Act  of  Parliament.  He  puts  that  in  two 
ways.  He  says  that  the  plaintiff  is  not 
the  author  according  to  the  case  of  Hatton 
V.  Kean  (5),  and  he  says  that  this  piece  of 
music  was  not  a  substantial  and  indepen- 
dent composition.  But  all  this  is  negatived 
by  the  finding  of  the  jury,  and  even  if 
this  finding  were  open  to  review,  I  have 
heard  nothing  to  shake  my  confidence  in 
its  justice.  Therefore  it  must  be  taken 
that  this  is  a  substantial  and  independent 
composition.  Hatton  v.  Kean  (5)  was 
pressed  upon  us,  but  it  appears  that  the 
sole  point  argued  in  that  case  by  Mr. 
Huddleston,  as  counsel,  was  that  the 
plaintiff  there  was  not  an  author  within 
the  contemplation  of  the  Acts.  Then 
Mr,  Walton  says  that  the  nature  of 
the  agreement  between  the  plaintiff  and 
the  defendant  was  such  that  the  defendant 
was  the  owner  of  the  composition  from  its 
inception — and  it  is  quite  true  that  in 
Shepherd  v.  Conqtceet  (1)  the  Court  did 
not  consider  the  question  whether  circum- 
stances might  not  arise  in  which  the  work 
of  one  man  might  not  from  its  inception 
be  the  property  of  another.  But  the 
point  does  not  arise  in  this  case,  because 
the  jury  have  distinctly  found  that  the 
plaintiff  did  not  sell  his  rights  of  repre- 
senting the  composition  to  the  defendant, 
and  I  think  that  finding  was  addressed  to 
this  suggestion  of  Mr.  Walton,  and  meant 
that  the  plaintiff  did  not  give  to  the  de- 
fendant any  property  in  the  composition. 


I  do  not  think  that  finding  was  wrong. 
But  then  it  is  said  that  the  Act  of  Parl^ 
ment  by  section  2  gives  a  right  of  actioii 
"  if  any  person  shall,  contrary  to  the  intent 
of  this  Act  or  right  of  the  author  or  his 
assignee,  represent  or  cause  to  be  repre- 
sented, without  the  consent  in  writing  of 
the  author  or  other  proprietor  first  had 
and  obtained,  any  such  production,"  and  it 
is  said  that  the  performance  here  was  not 
"  contrary  to  the  right  of  the  author,"  be- 
cause the  author  had  given  a  parol  licence 
for  the  performance  of  his  composition. 
It  appears  to  me,  however,  that  where  a 
statute  requires  the  consent  to  be  in 
writing  it  is  impossible  to  argue  that  a 
parol  consent  can  prevent  the  performance 
from  being  against  the  "  right  of  the 
author."  The  right  of  the  author  is  to 
perform,  or  cause  to  be  performed,  bis  pro- 
duction, and  the  only  other  persons  who 
can  perform  it  or  cause  it  to  be  performed 
are  persons  who  have  the  consent  of  the 
author  in  writing.  We  should  be  undoing 
the  provisions  of  the  Legislature  if  we  held 
that  the  production  might  be  performed 
by  another  person  under  a  contract  not  in 
writing.  I  think,  therefore,  that  Mr. 
Walton's  first  point  fails. 

Then  IVIr.  Walton  contended  that  there 
was  an  estoppel  here ;  that  the  plaintiff, 
by  standing  by  and  allowing  the  defendant 
to  employ  a  large  number  of  performers, 
and  to  incur  expense  in  procuring  soeneiy 
and  to  make  other  preparations,  has  in- 
duced the  defendant  to  believe  something, 
and  has  allowed  the  defendant  to  act  upon 
that  belief  to  his  detriment.  I  confess  I 
cannot  see  that  the  plaintiff  has  induced 
the  defendant  to  believe  anything  contrary 
to  the  real  facts  of  the  case.  The  plaintin 
has  neither  induced  the  defendant  to  believe 
that  he  was  the  composer,  nor  that  the 
plaintiff  had  given  him  a  consent  in  writing 
for  the  representation  of  this  composition. 
The  truth  is  that  the  defendant  acted,  not 
unreasonably,  on  the  expectation  that  the 
harmonious  relations  which  had  previ- 
ously existed  between  the  plaintiff  and 
himself  would  continue  to  exist  3  but  that 
by  no  means  entitles  the  defendant  now  to 
say  that  he  was  deluded  into  the  belief 
that  he  possessed  any  legal  right,  which 
did  not  in  fact  exist.  I  am,  therefore,  of 
opinion  that  judgment  should  be  for  the 
plaintiff. 
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Ix)P88,  L  J. — The  jury  have  found,  and 
I  think  quite  rightly,  that  the  plaintiff 
wag  the  sole  author  of  this  piece  of  music. 
That  being  so,  the  case  falls  within  the 
decision  in  Shepherd  v.  Conqtiest  (1),  and 
I  desire  to  add  nothing  to  what  has  al- 
ready been  said  by  the  other  members  of 
the  Court.  As  to  the  estoppel,  I  can  see 
nothing  whatever  to  support  it. 

Appeal  allowed. 

SoKcitora — J.   Grayston,  for    plaintiff;    J.    B. 
Lickfold,  for  defendant. 
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GRAHAM  V,  EDGE  AND  ANOTHER. 


Companies  Act,  1862  (25  <k  26  Vict.  c. 
89),  88.  87  and  20^'^Winding  up  Uvr 
registered  Company — Official  Liquidator 
—Action  against,  for  Rentcharge — Stay  of 
Proceedings. 

An  action  to  recover  arrears  of  rent- 
(harge  had  been  commenced  against  the 
iMpUdators  of  am  unregistered  compamy 
appointed  under  the  20^d  section  of  the 
Act  of  1862,  without  the  leave  of  the  Court 
first  being  obtained  under  section  87  ; — 
Held,  ^hat  the  action^  being  in  substance 
against  the  company^  must  be  stayed. 
Farther,  that  the  liquidators  were  not  in- 
dividuaUy  liable  for  a  rent-charge  issuing 
out  of  land  vested  in  them  in  pursuance  of 
an  order  under  section  203. 

This  was  a  summons  referred  to  the 
Conrt  by  the  learned  Judge  at  chambers. 
The  application  was  on  behalf  of  the  de- 
fendants, who  were  the  liquidators  of  the 
Blackburn  District  Benefit  Building  So- 
ciety, to  stay  proceedings  in  an  action 
brought  against  them  by  the  plaintiff,  in 
their  individual  capacity,  for  arrears  of 
ground-rent,  on  the  ground  that  the  leave 
of  the  Court,  in  which  the  winding-up  of 
the  society  was  proceeding,  had  not  been 
obtained. 

Joseph  Walton,  for  the  defendants,  in 
support. — ^This  is  an  application  for  stay 
<^  proceedings  in  an  action,  made  under 
the  87th  section  of  the  Companies  Act, 


1862,  which  has  been  brought  against 
the  liquidators  of  an  unregistered  and  un- 
incorporated building  society,  to  recover 
arrears  of  rentcharge  issuing  out  of  land 
originally  vested  in  and  in  the  occupation 
of  the  company,  and  now  vested  in  the  de- 
fendants as  liquidators.  In  October,  1 881 , 
the  company  went  into  liquidation,  and  in 
February,  1882,  the  usual  order  was  made 
under  section  203  of  the  Companies  Act, 
1862,  vesting  the  property  in  the  liquida- 
tors. 

It  is  submitted  that  this  action  as  it 
stands  is  not  one  against  the  company,  but 
against  the  liquidators  as  individuals.  If 
the  liquidators  had  made  themselves  per- 
sonally liable  it  would  be  different;  but 
this  is  not  so,  the  property  is  really  vested 
in  them  simply  in  their  representative 
capacity  as  liquidators.  The  action  is, 
therefore,  one  which  should  properly  be 
brought  against  the  company;  and,  this 
being  so,  no  leave  to  bring  it  has  been 
obtained  under  section  87. 

Ernest  Pollock  {Chitty  with  him),  for 
the  plaintiff,  in  opposition. — In  the  first 
place  it  is  submitted  that  the  defendants 
as  liquidators  of  the  company  are,  so  far 
as  liability  to  rent  is  concerned,  in  the 
same  position  as  a  trustee  in  bankruptcy. 
Moreover,  the  claim  here  is  for  arrears  of 
a  rentcharge,  and  it  is  submitted  that  a£ 
the  trustee  in  bankruptcy  would  be  liable, 
so  are  the  liquidators  in  the  present  case. 
So  long  as  the  property  remains  in  the 
company  they  are  protected  by  section  87. 
But  the  provision  of  section  203  is  to  vest 
all  the  property  in  the  liquidators,  who 
are  then  in  the  same  position  as  a  trustee 
in  bankruptcy — Ex  parte  Dressier  ;  in  re 
Solomon  (1). 

Here  the  official  liquidators  are  in  pos- 
session, and  this  being  a  rentcharge  their 
liability  is  in  reality  greater  than  if  it 
were  merely  rent.  Again,  an  injunction 
will  not  be  granted  under  sections  87  and 
163  of  the  Companies  Act,  1862,  to  re- 
strain a  distress  for  arrears  of  a  tithe-rent- 
charge — In  re  Trimsaran  Coal,  Iron,  and 
Steel  Company  (2).  An  action  of  debt  is 
now  maintainable  for  a  rentcharge,  and 
the  terr-tenant,  which  in  this  case  is  tiie 


(1)  48  Law  J.  Rep.  Bankr, 
9  Oh.  D.  252. 

(2)  24  W.R.  900. 
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liquidator,  must  pay  it — Thomas  v.  Syl- 
vester (3).  The  decision  in  In  re  The 
Origmal  Hartlepool  Collieries  Company 
(4)  shews  that  the  Court  has  refused  to 
restrain  an  action  against  an  official  liqui- 
dator personally  for  work  done  for  the 
benefit  of  the  estate. 

Walion,  in  reply.— As  to  the  analogy  of 
a  trustee  in  bankruptcy,  it  is  submitted 
that  he  can  always  disclaim,  whilst  a  liqui- 
dator cannot  disclaim.  As  to  necessity  for 
obtaining  leave  to  proceed  against  a  com- 
pany in  liquidation  under  the  winding-up 
order,  Gray  v.  Eaper  (5). 

HuDDLESTON,  B. — This  is  a  case  in  which 
it  appears  that  in  the  month  of  October, 
1881,  ah  unregistered  company  went  into 
liquidation,  and  that  in  the  month  of 
February,  1882,  an  order  was  made  undei^ 
the  203rd  section  of  the  Companies  Act, 
1862,  by  which  all  the  real  and  personal 
property,  and  all  rights  theretofore  vesting 
in  the  company,  were  vested  in  official 
liquidatora  In  January,  1888,  the  writ 
was  issued  by  the  plaintiff  in  the  present 
action  against  the  liquidators  in  their  per- 
sonal capacity,  and  not  as  liquidators  of 
the  company,  for  the  purpose  of  recover- 
ing arrears  of  a  rentcharge  issuing  out  of 
property  which  had  formerly  vested  in  and 
been  in  the  occupation  of  the  company, 
and  which  then  vested  in  the  liquidators 
in  pursuance  of  the  order  under  sec- 
tion 203. 

The  question  for  our  consideration  seems 
to  be,  what  is  the  effect  of  this  section  ?  It 
provides  that  "if  any  unregistered  com- 
pany has  no  power  to  sue  and  be  sued  in 
a  common  name,  or  if  for  any  reason  it 
appears  expedient,  the  Court  may  by  the 
order  made  for  winding  up  such  company, 
or  by  any  subsequent  order,  direct  that  sJl 
such  property,  real  and  personal,  including 
all  interest,  claims,  and  rights  into  and  out 
of  property,  real  and  persona],  and  includ- 
ing things  in  action,  as  may  belong  to  or 
be  vested  in  the  company,  or  to  or  in  any 
person  or  persons  in  trust  for  or  on  behalf 
of  the  company,  or  any  part  of  such  pro- 
perty, is  to  vest  in  the  official  liquidator  or 

(S)  42  Law  J.  Bep.  Q.6.  237;  Law  Rep. 
10'Q.B.  368. 

(4)  61  Law  J.  Bep.  Ghanc.  508. 

(5)  Law  Bep.  1  O.P.  694. 


official  liquidators  by  his  or  their  official 
name  or  names,  and  thereupon  the  same 
....  shall  vest  accordingly,  and  the  offi- 
cial liquidator  or  official  liquidators  may,  in 
his  or  their  official  name  or  names,  .  .  . 
bring  or  defend  any  actions,  suits,  or  other 
legal  proceeding  relating  to  any  property 
vested  in  him  or  them.  .  .  ." 

Now  here  we  have  an  unregistered  com- 
pany in  liquidation ;  there  is  no  trustee, 
but  there  are  official  liquidators,  and  under 
the  section  I  have  just  read  these  official 
liquidators  are  the  persons  to  bring  and 
defend  actions. 

The  87th  section  of  the  Act  provides 
that ''  when  an  order  has  been  made  for 
winding  up  a  company  ....  no  action 
....  shall  be  commenced  against  the 
company  except  with  the  leave  of  the 
Coui-t.  .  .  ." 

I  have  no  difficulty  in  arriving  at  the 
conclusion  that  this  action  for  arrears  of 
rent-charge  is  in  'substance  an  action 
against  the  company,  and  one  which  fairly 
comes  within  the  provision  of  the  87tii 
section. 

Looking  again  at  the  position  of  the  pre- 
sent defendants  as  official  liquidators,  and 
having  regard  to  the  92nd  section  of  the 
Act  which  provides  for  their  office  and  for 
their  duties  as  liquidators,  I  am  of  opinion 
that  this  action  is  not  one  which  can  pro- 
perly be  brought  against  them  in  their  in- 
dividual capacity. 

As  I  before  remarked,  the  action  is  one 
in  substance  against  the  company ;  it  comes 
within  the  87th  section,  and  having  been 
commenced  without  leave,  it  is  proper  that 
an  order  to  stay  should  be  made  as  required 
by  the  summons.  There  is  no  hardship  on 
the  plaintiff,  for  she  can,  if  entitled  to  the 
rent-charge,  obtain  the  benefit  of  it  in  the 
liquidation. 

Manisty,  J.,  concurred. 

Order  to  stay  granted. 


Solicitors — Pritcbard,  Englefield  Sc  Co.,  agents 
for  C.  Costeker,  Darwen,  for  plaintiff ;  Frith 
Needham,  agent  for  Danger  Sl  Co.,  Liveipool, 
for  defendants. 
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1888.         1  ABERGAVENNY    (mABQUIS)   V. 

Feb.  10,  22.  j         llandaff  (bishop). 

Advowson — Welsh  Diocese — Presc/ntation 
of  Clerk^Ignorance  of  Welsh  Language — 
Refusal  of  Institution  hij  Bishop — Enquiry 
—Discretion  of  Dishop—JS'tatute  1  c^  2 
Vict.  c.  106.  s.  104. 

Tfie  bishop  of  a  Welsh  diocese  refused  to 
institute  a  clerk,  duly  presented  by  the 
patron^  to  a  vacant  benefice  vnthin  the 
diocese,  though  locally  situated  in  Evigland, 
The  patran  brought  an  action  in  the  nature 
ofquare  impedit  against  the  bishop  for  a 
declaration  that  he  was  entitled  to  have  his 
presentee  instituted,  admitting,  however, 
that  the  derk  was  both  ignorant  of  and 
had  refused  to  be  eocamiried  in  the  Welsh 
language,  but  alleging  that  the  parish  con- 
tained few  Welsh-speaking  inhabitants,  and 
submitting  that  a  formal  enquiry  into  the 
linguistic  condition  or  requirements  of  the 
parish  sliould  have  been  field  by  the  bishop 
before  his  refusal  to  institute^  and  that  the 
104<A  section  ofld:2  Vict,  c,  106  ?iad  not 
been  complied  with : — Held,  thai  the  bishop 
had  a  right  to  refuse  to  institute  a  presentee 
who  was  not  a  fit  derk  ;  that  here  the  pre- 
MtUee  was  not  a  fit  clerk,  by  reason  of  his 
ignorance  of  tlie  Welsh  language,  for  tJie 
parish  in  question;  that  tlie  clerk  being 
admiUedly  ignorant  of  Welsh  and  refusing 
to  he  examined^  the  bishop  was  the  sole 
jvdge,  in  his  uncontrolled  discretion,  as  to 
ihe  linguistic  requirements  of  the  parish, 
and  was  not,  under  section  104,  bound  to 
hold  a  public  or  formal  enquiry, 

Thia  was  an  action  in  the  nature  of 
qmre  impedit  tried  before  Huddleston,  B., 
without  a  jury. 

In  October,  1886,  the  Marquis  of  Aber- 
gavenny pi-^sented  the  Rev.  R.  W.  Gosse  to 
the  benefice  of  Goytre,  in  Monmouthshire, 
but  which,  although  situate  in  England,  is 
within  the  diocese  of  Llandaff. 

The  bishop  of  the  diocese  had  refused  to 
institute  Mr.  Gosse  on  the  ground  of  his 
inability  to  speak  the  Welsh  language. 

Section  104  of  the  statute  1  <k  2  Vict. 
C-,  106,  enacts  that,  "within  the  several 
dioceses  of  Saint  Ajsaph,  Bangor,  Llandaff, 
and  Saint  David's,  it  shall  and  may  be 
^ful  for  the  bishop,  if  he  shall  think  fit,  to 
refuse  institution  or  licence  to  any  spiritual 
Vol.  67.— Q.B. 


person  who  after  due  examinaticm  And 
enquiry  shall  be  found  unable  to  {»reach, 
administer  the  sacraments,  perform  other 
pastoral  duties,  and  converse  in  the  Welsh 
language  :  Provided  always,  that  any  such 
spiritual  person  may,  within  one  month 
after  such  refusal,  appeal  to  the  archbLshop 
of  Canterbury,  who  shall  either  confirm 
such  refusal  or  direct  the  bishop  to  grant 
institution  or  licence,  as  shall  seem  to  the 
said  archbishop  just  and  proper  :  .  .  ." 

Upon  the  bishop's  refusal,  the  patron 
brought  the  present  action  against  him. 

[The  facts,  pleadings,  g^t  of  the  argu- 
ments and  of  the  authorities  cited  are  so 
fully  dealt  with  in  the  judgment  that  it 
is  unnecessary  to  set  them  out.] 

Sir  H.  James,  Q.C.,  Jeune,  Q.Cy  and 
Spofforth,  for  the  plaintiff. 

The  Attorney-General  {Sir  E.  E.  Webster, 
Q.C.),  Sir  Walter  PhiUimore,  B.  F. 
Williams,  Q.C.,  Arthur  Lewis,  and  W,  B. 
Allen,  for  the  defendant. 

Cur,  adv.  vtUt, 

Huddleston,  B.  (on  Feb.  22),  delivered 
the  following  written  judgment : — 

This  was  an  action  in  the  nature  of 
qv^re  impedit.  The  statement  of  claim 
set  out  the  plaintiff's  title  to  the  advowson 
of  the  church  rectory  and  benefice  of 
Goytre,  in  the  county  of  Monmouth,  in 
the  diocese  of  Llandaff;  that  on  the  16th 
of  April,  1886,  that  benefice  became 
vacaut ;  that  the  plaintiff  was  entitled  to 
present  to  the  Lord  Bishop  of  Llandaff  a 
fit  clerk  for  admission;  and  that  he  ac- 
cordingly, on  the  4th  of  October,  1886, 
presented  the  defendant,  the  Rev.  Robert 
Wilkes  Gosse,  a  fit  clerk,  and  requested 
the  defendant  to  admit  and  institute  him ; 
and  that  the  defendant,  on  the  12  th  of 
November,  1886,  unjustly  refused,  and  still 
refuses,  to  admit  or  institute  the  Rev. 
Robert  Wilkes  Gosse  to  the  said  church 
rectory  and  benefice.  And  the  plaintiff 
claims  a  declaration  that  he  is  entitled  to 
have  the  Rev.  Robert  Wilkes  Gosse  ad- 
mitted, and  a  writ  directing  such  admis- 
sion, damages,  costs  of  the  action,  and 
further  relief.  In  the  statement  of  defence 
the  defendant  says  that  he  has  not  and 
does  not  claim  to  have  anything  in  the 
2H 
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said  church  rectory  and  henefice  except 
the  admission,  institution,  and  induction 
of  parsons  to  the  said  church  rectory  and 
henefice;  that  the  Rev.  Robert  Wilkes 
CrOsse  w^as  not  a  fit  clerk,  wherefore  the 
defendant  thought  fit  to  refuse  institution ; 
that  the  Rev.  Robert  Wilkes  Gosse  was 
so  unfit  by  reason  of  the  church  rectory 
and  benefice  of  Goytre  being  within  the 
diocese  of  Llandaff,  and  that  the  Rev. 
Robert  Wilkes  Gosse  was  and  is  unable 
to  preach,  administer  the  Sacraments,  and 
perform  other  pastoral  duties,  and  con- 
verse in  the  Welsh  language ;  and  that  the 
Rev.  Robert  Wilkes  Gosse  was  after  ex- 
amination and  enquiry  found  unable  to 
preach,  administer  the  Sacraments,  and 
perform  other  pastoral  duties,  and  converse 
in  the  Welsh  language,  whereupon  the 
defendant  thought  fit  to  refuse  institution 
to  him.  It  alleged  also  that  the  defendant 
refused  to  admit  or  institute  the  Rev.  Robert 
Wilkes  Gosse  unless  and  until  he  should 
have  presented  himself  for  examination  in 
the  Welsh  language  with  a  view  to  the 
defendant's  ascertaining  whether  he  should, 
on  such  examination,  be  found  able  to 
preach,  <kc.,  in  the  Welsh  language,  which 
the  Rev.  Robert  Wilkes  Gosse  then  neg- 
lected and  declined  to  do,  which  is  tho 
alleged  refusal  in  the  statement  of  claim 
mentioned,  and,  save  as  aforesaid,  the  de- 
fendant did  not  refuse  as  in  the  statement  of 
claim  mentioned ;  that  the  defendant  always 
has  been  and  still  is  ready  and  willing  to 
examine  the  Rev.  Robert  Wilkes  Gosse, 
or  to  cause  him  to  be  duly  examined,  with 
the  view  aforesaid.  And  the  defendant 
further  says  that  since  the  action  he  ofl^ered 
to  examine  the  Rev.  Robert  Wilkes  Gosse, 
or  cause  him  to  be  examined,  which  offer 
the  Rev,  Robert  Wilkes  Grosse  refused  to 
accept.  The  plaintiff,  in  his  reply,  admits 
that  the  rectory  and  benefice  in  question 
of  Goytre  are  in  the  diocese  of  Llandaff, 
but  ■  that  the  same  are  in  England ;  that 
after  the  presentation  of  the  Rev.  Robert 
Wilkes  Gosse  to  the  benefice,  the  defen- 
dant, without  notice  to  the  plaintiff  or  to 
the  Rev.  Robert  Wilkes  Gosse,  issued  a 
commission  to  certain  persons  to  enquire 
into  the  necessity  or  otherwise  of  appoint- 
ing &a  incumbent  of  the  parish  of  Goytre 
a  clergyman  who  should  be  conversant 
with  the  Welsh  language ;  that  on  the  2nd 


of  November,  1886,  the  commisdoners 
met  for  the  purpose  of  such  enquiry ;  that 
the  plaintiff  and  the  Rev.  Robert  Wilkes 
Gosse  were  prepared  to  shew  that  few,  if 
any,  people  in  Goytre  were  imperfectly  or 
not  at  all  instructed  in  the  Welsh  lan- 
guage, and  that  there  was  no  ground  for 
requiring  a  knowledge  of  Welsh  in  the 
incumbent  for  Goytre;  and  the  solicitor 
for  the  plaintiff  and  the  Rev.  Robert 
Wilkes  Gosse  applied  to  the  commissioners 
to  be  allowed  to  be  present  at  the  enquiry 
and  to  be  heard  on  their  behalf,  but  the 
commissioners  refused  to  hear  the  solicitor, 
or  allow  him  or  any  person  other  than  the 
witness  under  examination  and  a  news- 
paper reporter  to  be  present  at  the  enquiry. 
The  commissioners  further  refused  to  re- 
ceive the  evidence  of  any  witness  not  then 
habitually  resident  in  Goytre,  and  thus  ex- 
cluded several  important  witnesses  whom 
the  plaintiff  and  the  Rev.  Robert  Wilkes 
Gosse  desired  should  be  examined.  That 
the  commissioners  on  the  11th  of  No- 
vember sent  to  the  defendant  a  summary  of 
the  evidence  taken  by  them  and  reported ; 
that  the  defendant,  without  any  further 
or  other  enquiry,  and  without  notice  to  the 
Rev.  Robert  Wilkes  Gosse  or  the  plaintiff,  on 
the  12th  of  November  refused  to  institute 
the  Rev.  Robert  Wilkes  Gosse  to  the 
benefice  of  Goytre  unless  and  until  he 
passed  an  examination  in  the  Welsh  lan- 
guage. The  plaintiff  admite  that  the  Rev. 
Robert  Wilkes  Gosse  refused  to  be  ex- 
amined in  the  Welsh  language,  submits  he 
had  a  right  so  to  do,  and  further  admits 
that  the  Rev.  Robert  Wilkes  Gosse  is 
ignorant  of  the  Welsh  language.  The 
plaintiff  also  submits  that  the  defendant 
was,  before  refusing  to  institute  the  Rev. 
Robert  Wilkes  Gosse,  bound  himself  duly 
to  enquire  whether  the  circumstances  were 
such  as  to  justify  a  refusal  to  institute  him 
on  the  ground  of  ignorance  of  the  Welsh 
language ;  that  the  defendant  was  not  en- 
titled to  delegate  such  duty  to  any  other 
persons;  that  the  enquiry  of  the  commis- 
sioners was  wholly  void  ;  that  the  refusal 
of  the  said  Rev.  Robert  Wilkes  Crosse  was 
without  legal  cause;  and  that,  save  as 
aforesaid,  the  plaintiff  denies  the  allega- 
tions in  the  defence  and  each  and  every  of 
them.  The  defendant  rejoins,  alleging 
that  though  the  churoh  rectory  and  bene- 
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(ioe  of  Goytare  are  in  England,  they  were 
in  the  diooeseof  Lhmdaff ;  he  admits  that, 
withoat  notice  to  the  plaintiff  or  to  the 
Rev.  Robert  Wilkes  Gosse,  he  issued  what 
was  referred  to  as  a  commission,  and  that 
on  the  2nd  of  November  the  persons  act- 
ing thereunder  met  for  the  purposes  of  the 
enquiry ;  that  the  solicitor  for  the  plaintiff 
and  the  Rev.  Robert  Wilkes  Gosse  applied 
to  the  said  persons  to  be  allowed  to  be 
present  at  the  enquiry ;  that  those  persons 
refused  to  hear  the  solicitor,  or  allow 
him  or  any  person  other  than  the  wit- 
ness under  examination  and  a  newspaper 
reporter  to  be  present ;  that  the  so-called 
commission  was  entirely  informal,  and  was 
instituted  wholly  for  the  purpose  of  in- 
forming the  mind  of  the  defendant,  and 
was  not  properly  to  be  styled  a  commis- 
sion, and  the  defendant  never  in  fact  issued 
any  commission.  The  defendant  does  not 
admit  that  the  plaintiff  or  the  Rev.  Robert 
Wilkes  Grosse,  or  either  of  them,  were  pre- 
pared to  shew  the  matters  which  it  is  al- 
leged in  the  third  paragraph  of  the  reply 
that  they  were  prepared  to  shew,  or  any 
of  such  matters.  That  the  defendant, 
though  not  bound  in  law  so  to  do,  before 
refu^ng  to  institute  the  Rev.  Robert 
Wilkes  Gosse,  duly  enquired  whether  and 
was  satisfied  that  the  circumstances  were 
such  as  to  nec^sitate  a  refusal  to  institute 
him  on  the  ground  of  ignorance  of  the 
Welsh  language,  and,  in  fact,  many  of  the 
inhabitants  of  Gojiire  spoke  Welsh  and 
understood  that  langxmge  better  than 
English,  and  divers  of  them  were  imper- 
fectly or  not  at  all  instructed  in  the  Eng- 
lish language.  He  also  alleges  that  after 
the  report  of  the  commissioners,  and  after 
the  commencement  of  the  action  on  the 
19th  of  March,  the  defendant  himself  per- 
sonally held  a  public  enquiry  in  the  parish 
into  the  linguistic  condition  of  the  parish 
with  a  view  to  satisfy  himself,  by  personal 
enquiry  in  the  parish,  whether  it  was  such 
as  to  require  that  its  incumbent  should 
possess  a  knowledge  of  the  Welsh  lan- 
goage.  The  defendant,  after  carefully  hold- 
ing the  said  enquiry  and  hearing  the  evi- 
dence, was  of  opinion  that  the  condition 
of  the  parish  was  such  as  to  require  that 
its  incumbent  should  possess  a  knowledge 
of  the  Welsh  language,  to  enable  him  to 
preach,  administer   the   Sacraments,  per- 
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form  other  pastoral  duties,  and  converse 
in  the  Welsh^  language ;  that  the  said  last- 
mentioned  enquiry  was  entirely  free  from 
the  supposed  objections  urged  against  the 
original  enquiiy,  and  the  defendant,  after 
holding  the  same,  offered  to  examine  the 
Rev.  Robert  Wilkes  Gosse  or  cause  him 
to  be  examined  in  the  Welsh  language, 
which  offer  the  Rev.  Robert  Wilkes  Gosse 
refused  to  accept,  whereupon  the  defendant 
again  refused  to  institute  him.  The  de- 
fendant alleges  that  by  the  true  construc- 
tion of  the  1  &  2  Vict.  c.  106.  s.  104,  the 
words  "after  due  examination  and  en- 
quiry "  therein  contained  refer  to  an  ex- 
amination or  enquiry  into  the  linguistic 
powers  of  the  spiritual  person  in  question, 
and  not  into  the  linguistic  condition  or 
requirements  of  the  parish,  and  conse- 
quently the  defendant  was  entitled,  if  he 
should  think  fit,  to  refuse  institution  to 
any  benefice  within  the  diocese  of  Llandaff 
to  any  spiritual  person  found  unable  to 
preach,  administer  the  Sacraments,  per- 
form other  pastoral  duties,  and  converse 
in  the  Welsh  language,  without  holding 
any  formal  or  other  enquiry  into  the  lin- 
guistic condition  of  the  parish,  or  as  to 
whether  the  circumstances  were  such  as 
to  justify  a  refusal  to  institute  on  the 
ground  of  ignorance  of  the  Welsh  language, 
and  that  in  any  case  the  defendant 'was 
the  sole  judge  in  his  uncontrolled  discre- 
tion as  to  the  linguistic  requirements  of 
the  parish,  and  was  not  bound  to  hold 
either  a  public  or  formal  enquiry.  To  this 
the  plaintiff  surrejoins  that  the  enquiry  by 
the  bishop  himself  on  the  19  th  of  March 
was  invalid,  as  it  was  held  after  the  refusal 
of  the  defendant  to  institute  the  Rev. 
Robert  Wilkes  Gosse;  that  neither  the 
said  Rev.  Robert  Wilkes  Gosse  nor  the 
plaintiff  was  required  to  attend ;  and  that 
the  time  within  which  the  defendant  was 
required  by  law  to  accept  or  refuse  the 
said  Rev.  Robei-t  Wilkes  Gosse  had  elapsed 
long  before  the  enquiry. 

The  points  on  the  pleadings  would 
seem,  therefore,  to  raise  the  issues  as  to 
whether  the  enquiry  before  what  were 
called  the  commissioners  and  the  subse- 
quent enquiry  by  the  bishop  himself  were 
invalid,  while  it  was  admitted  that  the 
Rev.  Robert  Wilkes  Gosse  was  not  a 
person  convei'sant  with   the  Welsh  Ian- 
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goage  and  that  he  refrifled  to  be  examined  in 
that  language — ^the  defendant  relying  npon 
the  construction  which  he  put  upon  the 
statute  referred  to.  The  facts  proved  be- 
fore me  were  these.  On  the  16th  of  April, 
1886,  the  previous  rector  of  Gcoytre  died, 
€k>ytare  being  in  Monmouthshire,  but  with- 
in the  diocese  of  Llandaff.  On  the  16th  of 
August  the  bishop,  in  answer  to  a  letter 
of  the  Rev.  Robert  Wilkes  Gosse,  no  doubt 
informing  him  of  the  intention  of  the 
plaintiff  to  appoint  him  to  the  living,  wrote 
to  Mr.  Gosse,  saying, ''  I  think  it  rigbt  to 
inform  you  that  representations  have  been 
made  to  me  that  a  knowledge  of  Welsh  is 
required  by  an  incumbent  of  Goytre.  I 
am  not  at  present  prepared  to  say  that 
such  a  knowledge  is  requisite,  but  the 
matter  has  been  so  strongly  urged  that  I 
think  it  will  be  necessary  for  me  to  issue 
a  commission  to  enquire  into  the  lingual 
condition  of  the  parish  before  I  can  under- 
take to  institute  a  clergyman  ignorant  of 
Welsh.  In  saying  this  I  am  assuming 
that  you  are  unacquainted  with  the  Welsh 
language.  In  reply  to  your  enquiry  with 
regard  to  a  house,  I  desire  to  say  that  if 
there  is  no  suitable  house  in  the  parish,  I 
shall  be  prepared  to  give  you  a  licence  of 
non-residence  for  the  present,  provided 
you  are  able  to  procure  a  house  sufficiently 
near  to  the  church  and  parish  to  enable 
you  to  discharge  your  parochial  duties 
efficiently."  On  the  4th  of  October  the 
Rev.  Robert  Wilkes  Crosse  was  presented 
by  the  plaintiff  to  the  benefice  of  Goytre, 
and  on  the  9  th  of  October  he  wrote  to  the 
bishop,  saying  that  he  had  enquired  in 
different  parts  of  the  parish  as  to  whether 
there  were  Welsh- speaking  people  resident 
there,  and  that  he  had  been  informed  that 
*'  all  were  able  to  speak  English  well,  and 
that  there  were  only  two  or  three  families 
on  the  borders  of  the  parish,  near  Llanover, 
who  were  acquainted  with  Welsh."  On 
the  10  th  of  October  the  bishop  replied 
that,  ''in  consequence  of  representations 
made  to  me,  it  will  be  my  duty  to  make 
formal  enquiry  into  the  lingual  condition 
of  the  parish  of  Goytre ;  but  should  it  turn 
out  that  the  state  of  things  is  as  represented 
in  your  letter,  I  shall  have  much  pleasure 
in  instituting  you  to  the  benefice."  On 
the  15th  of  October  the  bishop  wrote  to 
Mr.  Lewis,  who  had  been  hisjh  sheriff  for 


the  oonnty,  saying  that  be  had  resolved  to 
appoint  a  commission  as  to  whether  the 
parish  required  a  pastor  who  should  possess 
a  knowledge  of  Welsh,  and  asking  Mr. 
Lewis  to  act  as  a  commissioner  for  that 
purpose,  in  conjunction  with  the  Arch- 
deacon of  Monmouth  and  Canon  Evans, 
the  Vicar  of  Rhymney ;  and  it  would  seem 
that  those  two  clergymen  were  aL?o  re- 
quested by  the  bishop  to  undertake  that 
enquiry.  No  notice  of  the  appointment  wis 
given  either  to  the  marquis  or  to  Mr. 
Grosse;  but  the  rumour  of  the  intended 
appointment  seems  to  have  reached  Messrs. 
Gabb  k  Walford,  the  plaintiff's  solicitors, 
and  on  the  23rd  of  October  they  wrote, 
asking  to  be  informed  when  and  where 
the  commission  would  sit<,  as  both  the 
patron  and  Mr.  Gosse  should,  of  course,  be 
represented.  The  bishop's  secretary,  oa 
the  25th  of  October,  referred  Messrs.  Crabb 
h  Walford  to  the  Archdeacon  of  Mon- 
mouth, as  chairman  of  the  commission; 
and  on  the  29th  of  October  Messrs.  Gabb 
&  Walford  applied  to  the  archdeacon,  as 
solicitors  for  the  patron,  the  Marquis  of 
Abergavenny,  and  as  representing  the  Rev. 
Robert  Wilkes  Gosse,  proposing,  with  his 
concurrence,  being  present  at  the  enquiry 
to  conduct  iJie  case  in  support  of  the  view 
of  the  patron  that  there  was  no  necessity 
to  appoint  as  rector  a  clergyman  conversant 
with  the  Welsh  language,  adding,  "  We 
have  before  us  a  copy  of  the  notice  affixed 
to  the  church  door,  and  observe  that  yoa 
propose  to  confine  the  evidence  to  that 
which  can  be  given  by  persons  'habi- 
tually '  resident  in  the  parish.  May  we 
ask  you  whether  the  evidence  of  any  per- 
sons who  have  formerly  been  resident,  but 
who  have  lately  removed,  would  be  ac- 
cepted %  We  make  this  enquiry  in  order 
to  avoid  the  unpleasantness  and  incon- 
venience of  possibly  getting  some  one  to 
attend  whose  evidence,  after  all,  might 
not  be  accepted."  In  answer  to  that,  on 
the  30th  of  October,  the  archdeacon  re- 
plies that  "  it  will  be  undesirable  to  depart 
from  the  strict  interpretation  of  the  con- 
dition affecting  the  evidence  to  be  offered 
and  laid  down  in  the  notice  of  commission 
— ^that  the  decision  of  the  Court  of  Com- 
missioners will  probably,  if  not  certainly, 
be  against  admitting  or  hearing  counsel  on 
either  side."     On   the   2nd  of  November 
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the  ftTchdeaoon,  Canon  Evans,  and  Mr. 
Levis  sat.  No  summons  or  notice  was 
given  to  either  the  plaintiff  or  the  Rev. 
Robert  Wilkes  Gosse.  The  rumour  of 
the  meeting,  however,  reached  Messra 
Gabb  k  Walford.  Mr.  Walford  at- 
tended on  hehalf  of  the  plaintiff  and  the 
Rev.  Robert  Wilkes  Gosse,  and  applied  to 
be  present  and  to  be  heard,  but  was  refused 
by  the  archdeacon,  who  informed  him 
that  no  person  would  be  allowed  to  be 
present  except  those  who  were  about  to 
give  evidence  and  one  newspaper  reporter. 
Mr.  Walford  had  bronfi;htwith  him  several 
witne^«es  who  were  conversant  with  the 
parish  of  Goytre,  some  residents  of  the 
parish,  and  others,  though  not  residents, 
perrons  who  had  served  offices  in  the 
parish  and  were  well  conversant  with  its 
reqairements.  He  applied  for  permission 
to  call  those  witnesses,  but  was  refused. 
The  commissioners  made  their  report,  and 
on  the  12th  of  November  the  bishop, 
after  having  received  the  report,  sent  this 
extract  from  it  to  the  Rev.  Robert  Wilkes 
Gosse :  "  We  are  of  opinion  that  a  know- 
ledge of  Welsh  will  be  not  only  important 
bat  necessary  if  the  incumbent  is  to  keep 
touch  with  his  parishioners  as  a  whole, 
and  we  cannot  consistently  with  duty  re- 
commend  your  lordship  to  appoint  as  in- 
cambent  a  clergyman  whose  ignorance  of 
Welsh  would  be  an  absolute  bar  to  his  in- 
fluence with  fifty  or  sixty  of  his  parishion- 
ere,  and  might  easily  interfere  with  his 
highest  influence  with  a  much  larger 
number."  The  bishop  added,  "Under 
these  circumstances  I  regret  to  say  that  it 
▼ill  be  impossible  for  me  to  institute  you 
to  the  above  benefice  until  you  have 
passed  an  examination  in  Welsh  by  my 
Welsh  examining  chaplain."  On  the  13th 
of  November,  the  Rev.  Robert  Wilkes 
(iosae  wrote  to  the  bishop  :  "  In  reply  to 
your  lordship's  letter,  received  this  morn- 
ing, I  beg  to  say  that,  as  the  appointment 
to  Goytre  was  entirely  unsought  by  me, 
the  matter  rests  between  your  lordship 
and  the  Marquis  of  Abergavenny,  and  I 
know  he  is  not  satisfied  with  the  way  in 
which  the  commission  was  conducted.  I 
have  forwarded  your  lordship's  letter  to 
the  marquis  and  a  copy  of  it  to  his  soli- 
citors. I  regret  for  many  reasons  the 
dedsion  of  the  commissioners."     On  the 


19th  of  November  the  bishop  wrote  to 
the  Marquis  of  Abergavenny  explaining 
that  in  consequence  of  representations 
made  to  him  he  had  appointed  the  oom. 
mission ;  that  he  regretted  that  the  com- 
missioners were  unanimously  of  opinion 
that  a  knowledge  of  Welsh  was  absolutely 
necessary  in  order  to  enable  the  incumbent 
of  the  parish  to  minister  duly  to  a  con- 
siderable section  of  the  parishioners ;  and 
that  '^  under  these  circumstances  I  have 
been  reluctantly  compelled  to  decline  to 
institute  the  Rev.  Robert  Wilkes  Gosse. 
As  it  is  very  desirable  that  the  parish  should 
be  provided  with  an  incumbent  as  soon  as 
possible,  I  trust  your  lordship  will  kindly 
present  as  soon  as  may  be  convenient 
another  clergyman  who  is  conversant  with 
the  Welsh  language."  On  the  23rd  the 
marquis  replies,  alleging  that  the  bishop's 
refused  to  institute  Mr.  Gosse  had  l)een  a 
great  surprise  to  him.  **  However,  and  if 
need  be,  the  presentation  of  another  clergy- 
man in  the  place  of  Mr.  Gosse  will  receive 
my  earliest  attention,"  and  asking  for  a 
copy  of  the  commissioners'  report.  On  the 
1 3th  of  December  the  bishop  sends  to  the 
Marquis  of  Abergavenny  a  copy  of  the 
report,  *^  being  anxious  that  you,  as  patron, 
should  be  made  acquainted  with  the 
grounds  upon  which  I  have  arrived  at  the 
decision  communicated  in  my  last  letter." 
In  February  the  Rev.  Robert  Wilkes 
Gosse  appealed  to  the  Archbishop  of  Can- 
terbury, and,  the  appeal  being  heard  on 
the  17th,  the  archbishop,  assisted  by  the 
vicar-general.  Sir  James  Parker  Deane, 
declared  that  he  was  not  in  a  position  to 
decide  upon  the  appeal,  inasmuch  as  the 
above-named  commissioners  refused  to  ad- 
mit either  the  appellant  or  the  patron  of 
the  benefice  to  their  enquiry.  It  should 
be  noticed  that  the  appeal  to  the  arch- 
bishop was  solely  on  the  ground  that  the 
bishop  had  refused  to  institute  the  Rev. 
Robert  Wilkes  Gosse,  as  he  was  unable  to 
preach,  administer  the  Sacraments,  and 
perform  other  pastoral  duties,  and  converse 
in  the  Welsh  language.  On  the  9th  of 
March  the  bishop  wrote  to  the  Rev. 
Robert  Wilkes  Gosse  : — 

"  Referring  to  the  correspondence  that 
has  passed  between  us,  relative  to  your 
institution  to  the  living  of  Goytre,  I  desire 
to   remind   you  that  you   have   not   yet 
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informed  me  whether  or  not  it  ia  your 
intention  to  undergo  an  examination  in 
Welsh  by  my  Welsh  examining  chaplain. 
1  shall  therefore  esteem  it  a  favour  if  you 
will  let  me  know  at  your  earliest  conve- 
nience what  your  intentions  are,  in  order 
that  I  may  fix  a  day  and  hour  which  may 
be  convenient  for  holding  such  examina- 
tion. I  hope  I  need  not  add  that  if  you 
are  able  to  satisfy  me  that  you  are  pos- 
sessed of  a  sufficient  knowledge  of  Welsh 
to  enable  you  to  discharge  adequately  your 
ministerial  duties  in  the  above  parish,  it 
will  be  a  pleasure  to  me  to  institute  you 
to  the  benefice." 

To  that  letter  Mr.  Gosse  sent  no  reply. 
On  the  19th  of  March  the  bishop  himself 
held  a  personal  enquiry  at  Goytre,  as 
stated  in  the  pleadings.  It  is  obvious 
therefore,  upon  the  pleadings  and  upon 
the  facts,  that  the  question  which  I 
have  to  decide  is  whether,  it  being  taken 
as  an  admitted  fact  that  the  Rev.  Robert 
Wilkes  Gosse  could  not  speak  the  Welsh 
language,  and  was  not  in  a  position  to  sub- 
mit to  an  examination  in  that  language, 
the  proceedings  were  such  as  to  justify 
the  bishop  in  refusing  to  institute  him. 
The  point  set  up  in  the  rejoinder,  that  the 
time  within  which  the  defendant  was  re- 
quired by  law  to  accept  him  had  elapsed, 
was  not  put  forward  or  relied  upon.  In 
the  time  of  Queen  Elizabeth  it  was  decided, 
in  the  case  of  Albany  v.  The  Bishop  of  St, 
Asaph  (1),  that  it  was  a  good  ground  of 
refusal  by  a  bishop  to  institute  a  clergy- 
man if  he  could  not  speak  Welsh  in  a 
parish  where  the  parishioners  did  not  un- 
derstand English,  for  he  cannot  insti-uct 
his  flock  according  to  his  duty  and  charge. 
It  was  also  decided  in  that  case  that  the 
patron  having  six  months  to  prasent,  the 
notice  should  be  given  within  that  time. 
The  point  on  the  notice  is  more  fully  re- 
ported in  Leonard's  Reports^  p.  31.  I 
mention  this,  as  Sir  Henry  James  in  his 
argument  relied  upon  the  quastion  of 
notice,  but  that  point  does  not  seem  to  me 
to  be  important  in  the  decision  at  which  I 
have  arrived.  The  defendant  there  pleaded 
that  the  parishioners  were  hoTiivaes  Wallici, 
Wallicam  loquentes  linguam  et  non  alium, 
and  that  the  presentee  could  not  speak  or 

(1)  Ore.  EUz.  119. 


understand  the  Welsh  language*.    It  was 
argued  (Leonards*  Reports,  p.  32)— 

"  That  the  defect  of  the  Welsh  language 
assigned  by  the  defendant  in  the  presence 
of  the  plaintiff  is  not  a  sufficient  cause  of 
refusal;  for  notwithstanding  that  it  be 
convenient  that  such  a  presentee  have  the 
knowledge  of  such  language,  yet,  by  the 
law  of  the  land,  ignorance  of  such  language, 
where  the  party  hath  more  excellent  lan- 
guages, is  not  any  disability ;  and  therefore 
we  see  that  many  bishops  in  Wales  who 
have  the  principal  cure  of  souls  are  English- 
men ;  and  the  Welsh  language  may  easily 
be  learned  in  a  short  time  by  converse 
with  Welshmen  ;  and  the  statute  of 
1  Elizabeth,  which  establisheth  the  Book 
of  Common  Prayer,  ordaineth  that  the  said 
Book  of  Common  Prayer  shall  be  put  in 
use  in  all  the  parish  churches  in  England 
and  Wales,  without  any  provision  there  for 
the  translation  of  the  said  book  into  the 
Welsh  language.  But  afterwards  by  a 
private  Act  it  was  done,  by  which  it  is 
enacted  that  the  Bishop  of  Wales  should 
procure  the  Epistles  and  Gospels  to  be 
translated  and  read  in  the  Welsh  language, 
which  matter  our  presentee  might  do  by 
a  curate  well  enough.  .  .  .  Gawdy,  Ser- 
jeant, contrary,  confessed  that  at  common 
law  the  defects  aforesaid  were  not  any 
causes  of  refusal;  but  now  by  reason  of 
a  private  Act,  made  5  Elizabeth,  intituled 
an  Act  made  for  the  translating  of  the 
Bible  and  of  the  Divine  Service  into  the 
WeLsh  tongue,  the  same  defect  is  become 
a  good  cause  of  refusal ;  in  which  Act  the 
mischief  is  recited — namely  :  That  the  in- 
habitants of  Wales  did  not  understand  the 
language  of  England,  therefore  it  was 
enacted  that  the  bishops  of  Wales  should 
procui'e  so  many  of  the  Bibles  and  Books 
of  Common  Prayer  to  be  imprinted  in  the 
Welsh  language  as  there  are  parishes  and 
cathedral  churches  in  Wales ;  and  so  upon 
this  statute  this  imperfection  is  become 
a  good  cause  of  refusal.  .  .  .  Lord  Ander- 
son held  that  upon  the  said  statute  the 
want  of  the  Welsh  language  in  the  pre- 
sentee is  now  become  a  good  cause  of 
refusal." 

He  then  referred  to  the  matter  of  the 
pleading  of  the  private  Act,  but  it  was 
ultimately  decided  by  the  whole  Court 
that  the  ground  of  refusal  was  a  good  on& 
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That  case  went  off  upon  the  question  of 
notice ;  but  it  may  be,  if  it  had  been  ssub- 
mitted  to  a  jury,  as  it  should  have  been 
[Qok£»  InA  Inst,  631),  that  two  questions 
might  have  arisen  for  their  decision — the 
one  as  to  the  linguistic  state  of  the  parish 
reqtdiing  a  Welsh-speaking  parson,  and 
the  other  as  to  the  knowledge  of  the 
presentee  of  that  language — and  it  may 
be  that  the  findings  upon  both  those  points 
would  be  necessary  to  support  the  refusal 
of  the  bishop,  unless  the  statutes  I  am 
aboat  to  refer  to  make  a  difference.  It 
has  been  held  ever  since  that  case  that  the 
refusal  to  induct  a  person  not  knowing 
Welsh  to  a  parish  where  the  Welsh  lan- 
gnage  was  necessary,  has  been  a  good 
ground  of  refusal.  By  6  <k  7  Will.  4.  c.  77, 
oommissioners  were  appointed  who,  by  sec- 
tion 10,  were  to  lay  schemes  before  the 
Cotmcil  for  carrying  out  certain  recom- 
mendations ;  and  by  section  1 1  the  com- 
missioners were  to  prepare  and  lay  before 
his  Majesty  such  scheme  as  should  appear 
to  the  said  commissioners  best  adapted  for 
preventing  the  appointment  of  any  clergy- 
man not  fully  conversant  with  the  Welsh 
language  to  any  benefice  with  cure  of  souls 
in  Wales  in  any  parish  the  majority  of  the 
inhabitants  of  which  do  not  understand 
the  English  language.  This  clearly  shews 
^e  intention  of  the  Legislature  in  accord- 
ance with  the  decision  of  Albany  v.  The 
Biihop  of  St,  Asaph  (1),  The  1  <k  2  Vict, 
c.  106,  m  the  statute  upon  which  the  bishop 
relies.  By  the  103rd  section  of  that  Act 
it  is  recited  that  **  Whereas  in  many  bene- 
fices in  Wales  and  in  the  counties  adjacent 
theremito  many  of  the  inhabitants  are 
imperfectly  or  not  at  all  instructed  in  the 
English  language,  and  it  is  expedient  that 
persons  to  be  hereafter  instituted  or 
licensed  to  such  benefices  should  possess 
an  adequate  knowledge  of  the  Welsh  lan- 
guage." It  then  recites  the  statute  of 
the  6  <fe  7  Will.  4,  repeals  a  portion  of  that 
statute,  and  enacts,  by  the  104th  section, 
"That  within  the  several  dioceses  of  St. 
Asaph,  Bangor,  Llandaff,  and  St.  David's 
it  shall  and  may  be  lawful  for  the  bishop, 
if  he  shall  think  fit,  to  refuse  institution 
or  licence  to  any  spiritual  person  who, 
•fter  due  examination  and  enquiry,  shall 
he  found  unable  to  preach,  administer  the 
"acramente,  perform  other  pastoral  duties, 
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and  converse  in  the  Welsh  language,"  with 
a  power  of  appeal  to  the  Archbishop  of 
Canterbury,  and  a  proviso  that  nothing 
thereinbefore  contained  should  be  con- 
strued to  affect  or  abridge  any  rights  which 
the  inhabitants  of  any  benefice  within 
the  said  four  Welsh  dioceses  might  then 
by  law  possess  of  entering  a  caf>eat  against 
or  objecting  in  due  course  of  law  to  the 
institution,  collation,  or  licence  of  any 
spiritual  person,  or  of  proceeding  to  pro- 
cure the  deprivation  of  any  such  person. 
I  have  to  consider  upon  this  statute 
what  is  the  meaning  of  the  words  "if 
he  shall  think  fit " ;  whether,  as  contended 
by  the  plaintiff,  they  mean  that  the 
bishop  must  institute  something  in  the 
nature  of  a  judicial  enquiry,  or  whether, 
as  the  defendant  contends,  they  mean  it 
to  be  a  matter  entirely  in  his  own  discre- 
tion. If  the  former,  it  is  said  that  natuiul 
justice  requires  that  he  should  be  heard, 
or  should  have  an  opportunity  of  pi-e- 
senting  his  view  to  the  persons  deciding, 
such  natural  justice  as  is  described  in  an 
old  law  report  as  having  its  origin  when 
Adam  was  not  turned  out  of  the  Garden 
of  Eden  until  he  had  been  called  upon  to 
shew  cause  and  been  heard  ;  and  the  cases 
of  Capel  V.  Child  (2)  and  Ex  parte  Ram' 
shay  (3)  were  quoted,  to  which  may  be 
added  the  case  of  TJie  Qtieen  v.  Smith  (4) 
and  The  King  v.  Gaskin  (5).  In  the  first 
()f  these  cases  the  question  involved  a  ju- 
dicial  enquiry  into  the  discharge  of  the 
ecclesiastical  duties  of  the  plaintiff  as  vicar 
of  the  parish,  and  in  the  judgments  the 
decision  went  on  the  ground  that  this  was 
a  judicial  proceeding.  So  in  the  case  of 
Ex  parte  RainsJia-y  (3),  where  the  Chan- 
cellor of  the  Duchy  had  removed  a  County 
Court  Judge  on  the  ground  of  misconduct, 
where  again  there  was  an  enquiry  in  the 
nature  of  a  judicial  proceeding;  and  so  in 
the  case  of  The  Queen  v.  Smit/i  (4).  If  the 
plaintiff  is  right  these  cases  would  support 
his  contention,  and  the  objection  to  the 
first  commission  that  neither  the  plaintiff 
nor  the  presentee  was  summoned  or 
allowed  to  be  heard  would  be  a  good  ob- 
jection.    And  the  same  argument  would 

(2)  2  Cr.  &  J.  558. 

(3)  21  Law  J.  Rep.  Q.B.  288. 

(4)  5 Q.B.  Rop.  614  ;  J 3  Law  J.  Rep.  Q.B.  166 
(6)  8  Term  Kop.  209. 
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apply  with  reference  to  the  enquiry  held 
by  the  bishop  himself  on  the  same  grounds, 
although  a  more  fatal  objection  to  that 
would  be  in  this  suit  that  it  was  after 
action  brought.  But  I  read  the  section  as 
giving  an  absolute  discretion  to  the  bishop, 
which  he  may  exercise  without  any  formal 
enquiry  of  a  judicial  character.  Four 
dioceses  are  mentioned  in  the  section  in 
which  this  discretion  is  to  be  exercised 
and  to  which  it  is  to  be  confined.  I  think 
the  Legislature  considered  that  the  bishop 
would  or  ought  to  know  the  wants  or  re- 
quirements of  the  different  parishes  within 
his  diocese,  or  that  he  could  readily  obtain 
such  information  as  would  justify  him  in 
exercising  his  discretion — TJie  Qvsen  on 
the  prosecution  of  Wray  v.  The  Governors  of 
The  Darlington  Free  Grammar  School  (6), 
Doe  d.  Chiide  and  others,  Trustees  of  the 
Ludlow  Charities,  v.  Willis  (7),  and  Hay- 
TTian  V.  TJie  Governors  of  Rugby  School  (8). 
In  the  case  of  Julius  v.  The  Lord  Bishop 
of  Oxford  (9),  the  question  was  raised 
under  the  3rd  section  of  the  Church  Dis- 
cipline Act  (3  Jc  4  Vict.  c.  86),  which 
provided  "  that  in  every  case  of  any  clerk 
in  holy  orders  who  may  be  charged  with 
any  offence  against  the  laws  ecclesiastical, 
or  concerning  whom  there  may  exist  scan- 
dal or  evil  report  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  within  which  the 
offence  is  alleged  or  reported  to  have  been 
committed,  on  the  application  of  any  party 
complaining  thereof,  or,  if  he  shall  think 
fit,  of  his  own  mere  motion,  to  issue  a 
commi^ion  under  his  hand  and  seal  to 
certain  persons  for  the  purpose  of  making 
enquiry  as  to  the  grounds  of  such  charge 
or  report ; "  and  it  was  held  there  that 
that  section  gave  the  bishop  complete  dis- 
cretion to  issue,  or  decline  to  issue,  such 
commission  3  and  Lord  Cairns,  at  the  end 
of  his  judgment,  referring  to  these  words, 
says  : — 

''  I  ought  to  mention  an  argument  which 
was  much  dwelt  upon  before  your  Lord- 
ships and  in  the  Courts  below — namely, 

(6)  6  Q.B.  Rep.  682  ;  14  Law  J.  Rep.  Q.B.  67. 

(7)  5  Exch.  Rep.  894 ;  20  Law  J.  Rep.Eich.  85. 

(8)  43  Law  J.  Rep.  Chanc.  834 ;  Law  Rep. 
18  Exch.  28. 

(9)  49  Law  J.  Rep.  Q.B.  677;  Law  Rep. 
6  App.  Gas.  214. 


the'  argument  that  the  words  '  if  he  shall 
think  fit,'  in  the  3rd  section,  in  the  alter- 
native power  to  the  bishop  to  proceed  of 
his  own  mere  motion,  rather  imply  that, 
on  the  application  of  a  third  party,  he  is 
to  proceed,  whether  he  thinks  fit  or  not. 
I  do  not  think  that  the  words  '  if  he 
shall  think  fit '  have  any  such  effect 
They  appear  to  me  to  be,  where  they  occur, 
mere  surplusage,  as,  indeed,,  is  proved  by 
the  circumstance  that  if  they  were  alto- 
gether omitted  that  clause  of  the  section 
would  mean  just  exactly  what  it  means 
with  those  words  inserted.  But  the  words, 
in  fact,  appear  to  me  to  be  introduced 
merely  to  mark  more  clearly  that  an 
alternative  power  is  conferred  upon  the 
bishop,  and  that  he  is  left  free  to  proceed, 
without  any  one  to  put  him  in  motion,  if 
he  chooses  to  do  so.*' 

And  I  think  that  this  was  the  intention 
of  the  Legislature  in  the  present  case.  The 
104th  section  goes  on  to  shew  that  there 
must  be  due  examination  and  enquiry 
upon  the  question  of  the  knowledge  by  the 
presentee  of  the  Welsh  language;  and, 
looking  at  the  allocation  of  the  words,  it 
seems  to  me  that  the  question  of  the 
necessity  of  a  Welsh-speaking  parson  for 
the  parish  is  a  matter  entirely  in  the  dis- 
cretion of  the  bishop,  but  that  the  linguistic 
(to  use  the  phrase  in  the  pleadings)  know- 
ledge of  the  parson  must  be  the  subject 
of  due  examination  and  enquiry,  and  that 
the  only  appeal  given  to  the  archbishop  is 
as  to  the  knowledge  by  the  parson  of 
Welsh,  and  that  no  appeal  is  given  with 
reference  to  the  requirements  of  the  parish. 
It  is  remarkable  that  the  former  ground 
is  the  only  one  taken  in  the  proceed- 
ings of  appeal  before  the  archbishop.  The 
appointment  by  the  bishop  of  the  com- 
missioners, so-called,  may  be  (as  it  was) 
an  enquiry  to  enable  him  to  exercise  his 
own  discretion,  and  not  by  any  means  in 
the  nature  of  a  delegation  of  the  authority 
vested  in  him,  or  a  judicial  enquiry.  He 
might  have  got  his  information  from  any 
source  which  he  thought  reliable,  and  the 
fact  of  having  selected  three  gentlemen 
whose  position  could  leave  no  doubt  as  to 
the  value  and  integrity  of  the  information 
they  could  afford  him  was,  perhaps,  more 
satisfactory  to  his  mind  than  any  other 
enquiry  he  might  choose  to  make.     With 
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referenoe  to  the  qnestion  as  to  whether  he 
tnade  due  examination  and  enquiry  as  to 
the  knowledge  of  Welsh,  it  would  seem 
that  the  allegation  to  that  effect  which 
was  in  the  statement  of  defence  was  not 
substantially  denied  in  the  rejoinder  ;  but 
it  is  clear  beyond  all  doubt,  upon  the 
evidence  and  upon  enquiry,  and  Mr.  Gosse 
himself  admits  and  confesses  on  the  plead- 
ings, that  he  is  ignorant  of  the  Welsh 
language,  and  could  not  submit  to  the 
examination  which  the  bishop  required  him 
to  do  in  his  letter  of  the  1 2th  of  November, 
and  has  refused  to  be  so  examined.  I 
have  stated  the  pleadings  and  £su;ts  at 
some  length  because  I  think  it  right  that 
every  circumstance  connected  with  the 
course  which  the  bishop  has  felt  it  to  be 
his  duty  to  take  should  be  apparent  on  the 
face  of  my  judgment.  The  bishop  had  a 
right  to  refuse  to  institute  a  presentee  who 
was  not  a  fit  clerk.  The  Kev.  R  W. 
QcBBe  was  not  a  fit  clerk,  in  consequence 
of  his  want  of  knowledge  of  Welsh,  for 
the  pariah  of  Goytre,  which  the  bishop,  in 
his  discretion,  found  to  be  a  parish  re- 
quiring a  Welsh-speaking  parson.  He  has, 
therefore,  established  the  defence  set  up  in 
the  pleadings.  I  find  my  verdict  for  the 
defendant,  and  give  judgment  accordingly, 
with  costs. 

Judgment  for  defendcmt. 

Solicitors— Brooks,  Jenkins  &  Co.,  agents  for 
Gabb  &  Waif ord,  Abergavenny,  for  plaintiff  j 
Torr  &  Co.,  agents  for  Griffith  &  Lambe, 
Cardiff,  for  defendant. 
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1887.      1 

Not.  19.  / 

Jvstke  of  the  Peace — Diaqualifymg  In- 
terest— Possibility  of  Bias — Justice  sum- 
moned as  Witness — Writ  of  Prohibition. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  17.] 
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WENNHAE  V.   MORGAN  AND  WIPE. 


Vol.  57.— Q.B. 


1888. 
Feb.  7 

Libel —  Publication — Communication  by 
Defendant  to  his  Wife — Unity  of  Husband 
and  Wife — Indorsement  by  Master  upon 
Servant^s  Written  Character — Claim  for 
defacing  Document — Quotums  for  Jury — 
Damages. 

The  plaintiff  upon  entering  the  service  of 
the  defendant  as  a  domestic  servant  homded 
to  the  defendant  a  written  character  given  to 
the  pUmUiff  by  a  former  master,  which  was 
in  general  terms  and  was  n^t  addressed  to 
any  particular  person.  Upon  being  dis- 
missed from  the  defendant's  service  the 
plaintiff  asked  that  the  character  might  be 
returned  to  him,  and  it  was  accordingly 
handed  back  to  him  by  the  defendants  wife. 
When  returned  to  the  plaintiff  the  cltaracter 
bore  an  indorsement  by  the  defendant 
which  purported  to  state  the  cause  of  the 
plainMff's  dismissal.  In  cm  action  for 
libel  in  respect  of  the  indorsement,  cmdfor 
maliciously  defacing  the  character  by  so 
indorsing  it,  whereby  the  plaintiff  vkm 
prevented  from  using  it  to  obtain  another 
situation, — Held,  first,  that  there  was  no 
evidence  of  publication  of  the  libel  to  go  to 
the  jury,  inasmuch  as  husband  and  wife 
are  for  this  purpose  but  one  person  in 
law;  secondly,  that  upon  the  claim  for 
defacing  the  character  it  was  for  the  jury, 
and  not  the  Judge,  to  determine  whether 
the  property  in  the  character  remained  in 
the  plaintiff,  and  whether  the  defendcmt 
had  acted  maliciously;  a/nd  that  upon 
this  claim  evidence  of  special  damage 
would  be  admissible. 

Action  for  libel  and  for  maliciously  de- 
facing a  document. 

Statement  of  claim. 

1.  The  plaintiff  has  suffered  damage  by 
reason  of  the  defendants  having  on  or 
about  the  6th  of  December,  1886,  falsely 
and  maliciously  written  and  published  of 
and  concerning  the  plaintiff  the  following 
libellous  and  defamatory  words:  "Dec. 
6/86.-65  Cromwell  Road,  S.W.— This 
man  [meaning  thereby  the  plaintiff]  has 
lived  with  us  five  weeks,  and  we  dismiss 
him  for  staying  out  all  night  and  leaving 
the  house  open. — ^W.  P.  Morgan.  P.S. 
We  found  he  was  out  at  2  o'clock  this 
21 
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morning"  (meaning  thereby  that  the 
plaintiff  had  purposely  and  negligently 
left  the  house  open,  and  was  consequently 
unfit  to  be  trusted). 

2.  The  plaintiff  has  also  suffered  damage 
by  the  defendants  having,  on  the  said  6th 
of  December,  1886,  maliciously  and  mis- 
chievously damaged  and  defaced  a  certain 
document  (to  wit,  a  written  testimonial  to 
the  plaintiff's  good  character  as  a  domestic 
servant)  the  property  of  the  plaintiff,  by 
writing  thereupon  the  words  set  out  in 
the  1st  paragraph  hereof;  whereby  the 
said  document  was  rendered  useless  to  the 
plaiutiff  for  the  purpose  for  which,  to  the 
defendants'  knowledge,  it  was  intended, 
namely,  to  enable  the  plaintiff  to  obtain  a 
situation. 

3.  By  reason  of  the  premises  the  plain- 
tiff has  greatly  suffered  in  the  way  of  his 
business  as  a  domestic  servant,  and  has 
been  unable  to  obtain  a  situation. 

As  to  the  1st  paragraph  of  the  state- 
ment of  claim,  the  defendants  by  their 
statement  of  defence  denied  the  writing 
and  publication  of  the  words  in  question, 
and  in  the  alternative  pleaded  a  justifica- 
tion. 

The  defendants  also  denied  the  allega- 
tions of  the  second  paragraph  of  the  claim, 
and  alternatively  pleaded  that  the  words 
were  written  honafidey  aiid  not  maliciously, 
upon  a  document  which  was  not  the  pro- 
perty of  the  plaintiff;  and  that  it  was  not 
rendered  useless  to  the  plaintiff  for  the 
purpose  for  which  it  was  intended,  to  wit, 
to  enable  employers  of  domestic  servants 
to  know  the  character  of  the  plaintiff  up 
to  and  including  his  last  service^  and  to 
gauge  his  capacity  for  performing  the 
services  for  which  he  might  seek  to  be 
engaged. 

The  case  came  on  for  trial  before 
Mathew,  J.,  and  a  jury  in  Middlesex  at 
the  Michaelmas  Sittings,  1887. 

From  the  opening  of  the  plaintiff's  case 
it  appeared  that  he  was  a  domestic  ser- 
vant, and  had  been  in  the  employ  of  a 
lady,  who,  on  his  leaving  her  service,  gave 
him  a  written  character  to  the  effect  that 
he  had  lived  in  her  service  for  about  a 
year,  and  that  he  left  because  she  broke 
up  her  household,  and  that  he  was  an 
active,  obliging,  and  trustworthy  servant, 
and  that  she  gave  him  the  written  character 


because  she  was  moving  about  so  much 
that  it  might  be  difficult  to  say  where  a 
letter  would  find  her.  The  plaintiff  en- 
tered the  service  of  the  defendants,  Mr. 
and  Mrs.  Morgan,  in  October,  1886,  and 
he  then  hand^  the  above  character  to 
Mrs.  Morgan,  in  whose  possession  it  re- 
mained. Upon  the  26th  of  November, 
1886,  the  plaintiff  gave  Mr.  Morgan  a 
month's  notice  of  his.  intention  to  quit  the 
service.  Upon  the  night  of  the  5th  of 
December,  the  plaintiff  was  sent  to  post  a 
letter,  and  he  did  not  return  to  the  house 
until  after  midnight,  when  he  found  the 
door  locked  against  him.  He  went  away 
and  came  back  on  the  following  morning, 
when  Mr.  Morgan  dismissed  him  from  his 
service.  Before  the  plaintiff  left  he  asked 
Mrs.  Morgan  to  return  him  the  above 
character,  and  she  then  went  and  fetched 
it,  and  gave  it  back  to  him;  the  words 
mention^  in  the  1st  paragraph  of  the 
statement  of  claim  having  been  previously 
written  by  Mr.  Morgan  across  the 
character. 

At  the  close  of  the  opening  the  learned 
Judge  ruled  that  there  was  no  evidence 
of  publication  of  the  alleged  libel,  as  to 
which,  therefore,  he  gave  judgment  for 
the  defendants ;  whilst  upon  the  claim 
for  defacing  the  document  he  directed  a 
verdict  for  the  plaintiff,  but  with  nominal 
damages  only,  on  the  ground  that  evidence 
of  special  damage  which  the  plaintiff  pro- 
posed to  give  was  inadmissible. 

The  plaintiff  moved  for  a  new  trial,  on 
the  ground  that  the  learned  Judge  was 
wrong  in  so  ruling,  and  in  excluding  the 
evidence,  and  in  directing  the  jury  on 
counsel's  opening  and  without  taking  any 
evidence. 

A,  Bassett  Hopkins,  for  the  plaintiff.— 
First,  as  to  the  claim  for  libel,  there  was  a 
sufficient  publication  by  the  husband  to 
the  wife  and  vice  versa.  It  will  be  ui^ged 
against  me  that  the  husband  and  wife  are 
one  person  in  the  eye  of  the  law ;  but  they 
are  not  so  for  all  purposes.  Thus,  send- 
ing to  a  wife  a  libel  upon  her  husband  is 
a  publication — Wenmcm  y.  Ash  (1) ;  and  if 
they  are  not  one  person  when  the  husband 
is  plaintiff,  they  ought  not  to  be  so  when 

(1)  13  Com.  B.  Rep.  836 ;  22  Law  J.  Rep. 
C.P.  190. 
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he  is  defendant.  In  In  re  March  (2) 
Chitfy,  J.,  said  that  the  Married  Women's 
Property  Act,  1882,  has  made  such  altera- 
tions in  the  relation  of  husband  and  wife 
that  it  severs  their  unity  of  person.  Next, 
this  character  was  in  the  nature  of  a 
general  testimonial,  intended  for  use  when- 
ever the  plaintiff  was  seeking  employment ; 
the  property  in  it  remained  therefore  in  the 
plaintiff,  as  Mathew,  J.,  ruled,  although, 
in  accordance  with  the  usual  custom,  it 
was  deposited  with  the  defendants  during 
the  time  that  the  plaintiff  was  in 
their  service.  It  was  given  to  the  plain- 
tifffor  his  own  benefit,  and  not  for  that  of 
some  unknown  person  who  might  become 
his  master,  and  it  is  therefore  quite  dis- 
tinct from  a  character  sent  to  a  proposed 
master  in  answer  to  enquiries  from  him. 
The  defendants  ought,  therefore,  to  have 
returned  the  character  in  the  same  state  in 
which  it  was  when  deposited,  and  the  facts 
shew  that  they  did  not  act  bona  fide,  but 
with  an  intention  to  injure  the  plaintiff. 
Afl  to  damages,  the  plaintiff  was  entitled 
to  recover  a  substantial  sum,  for  he  was 
prevented  from  obtaining  further  employ- 
ment until  he  could  obtain  a  fresh  cha- 
racter from  the  lady  who  gave  him  the  one 
in  question,  and  the  plaintiff  has  not  been 
able  to  find  her. 

B'  Vaugham  WiUiama,  for  the  defen- 
dants, shewed  cause. — ^There  is  no  case  in 
which  an  action  has  been  supported  for  a 
defamatory  statement  made  by  the  de- 
fendant to  his  wife.  Before  the  Judicature 
Act,  the  defendant  could  have  raised  the 
defence  of  privilege  in  such  a  case  by  a 
plea  of  "not  guilty,"  and  if  the  plaintiff 
did  not  give  evidence  of  express  malice 
he  would  have  been  nonsuited,  because, 
although  privil^e  is  generally  a  matter  of 
defence,  in  that  case  the  communication 
heing  privil^ed  there  was  no  publication. 
The  presence  of  a  stranger  does  not  take 
away  privilege — Toogood  v.  Sparing  (3). 
And  80  of  the  presence  of  defendant's 
wife— J(m«  V.  Thomas  (4). 

(2)  62  Law  J.  Eep.  Chanc.  680 ;  Law  Kep. 
24  Ch.  D.  222  ;  reversed  64  Law  J.  Rep.  Chanc. 
H3;  Law  Eep.  27  Ch.  D.  166,  but  the  Court  of 
Appeal  expressed  no  opinion  upon  this  point. 
^(3)  1  Or.  M.  &  R.  181;  3  Law  J.  Rep. 
Exch.  347. 

(4)  53  Law  Times  Rep.  678. 
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[Manisty,  J. — The  question  here  is 
whether  there  was  any  publication.  Hud- 
DitESTON,  B. — If  you  only  raise  privilege, 
then  the  question  of  malice  should  have 
been  left  to  the  jury.] 

The  case  of  The  Queen  v.  The  Lord 
Mayor  of  London  (6)  shews  that  the  rule 
as  to  unity  of  husband  and  wife  still 
exists.  There  is  no  authority  directly  in 
my  favour,  but,  both  upon  the  ground  of 
the  novelty  of  the  plaintiff's  contention 
and  of  the  inexpediency  of  allowing  it,  I 
submit  that  the  Judge  was  right  in  hold- 
ing that  there  tvas  no  publication. 

As  to  the  claim  for  defacing  the  cha- 
racter, the  object  of  the  character  was  to 
give  information  of  the  plaintiff's  conduct, 
and  the  plaintiff  was  not  damnified  by  the 
defendants  adding  what  had  been  his  con- 
duct whilst  in  their  service.  Although  it 
is  possible  that  the  Judge  was  right  in 
holding  that  the  character  remained  the 
property  of  the  plaintiff,  he  was  also 
right  in  directing  a  verdict  for  nominal 
dsunages  only. 

Hopkins,  in  reply. 

HuDDLESTON,  B. — This  case  raises  a 
point  of  considerable  importance.  Before 
stating  my  opinion  upon  it  I  will  consider 
the  position  in  which  the  case  comes  before 
us.  My  brother  Manisty  has  pointed  out 
that  a  difficulty  arises  in  consequence  of  the 
learned  Judge  who  tried  the  case  having 
taken  a  step  before  hearing  the  plaintiff's 
evidence.  We  are  compelled  therefore  to 
arrive  at  our  judgment  upon  the  state- 
ment of  the  plaintiff's  counsel  as  to  the 
facts  opened  by  him  at  the  trial,  for  there 
are  no  shorthand  notes.  That  statement, 
however,  has  not  been  controverted  by  the 
defendant's  counsel,  and  the  facts  must 
therefore  be  taken  to  have  been  accurately 
stated.  [The  learned  Judge  referred  to 
the  facts  and  pleadings,  and  the  course 
taken  by  Mathew,  J.,  at  the  trial.] 

There  are  two  questions  for  us.  First, 
was  there  a  publication  of  the  alleged 
libel  i  And,  secondly,  was  the  Judge 
right  in  withdrawing  the  second  part 
of  the  claim  from  the  jury  and  taking 
upon  himself  to  assess  the  damages  1  As 
to  the  publication  :  This  is  the  first  time 

(5)  55  Law  J.  Rep.  M.C.  118;  Law  Rep. 
16  Q.B.  D.  772. 
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in  an  action  of  this  description  in  which  it 
has  been  alleged  that  handing  the  docu- 
ment to  the  wife  of  the  defendant  amounts 
to  a  publication  of  the  libel.  A  member 
of  the  bar  (6),  as  amicus  curicR,  has  men- 
tioned to  us  a  case  of  Lefroy  v.  CridUind, 
which  was  tried  before  Chief  Justice 
Jervis  in  1854.  It  was  an  action  of  libel 
for  sending  to  the  defendant's  wife,  who 
was  then  Hving  separate  from  him  and 
divorced  a  m&nsa  et  thoro,  a  letter  im- 
puting that  the  plaintiff  had  been  guilty 
of  criminal  conversation  with  her.  The 
plaintiff  had  a  verdict  for  1,000Z. ;  but 
Chief  Justice  Jervis,  Mr.  Justice  Maule, 
and  Mr.  Justice  Crowder  granted  a  rule 
nisi  for  a  new  trial,  principally  upon  the 
ground  that  sending  the  letter  to  the  wife 
could  not  be  a  publication.  It  seems  that 
nothing  more  was  heard  of  the  case,  pro- 
bably in  consequence  of  the  strong  opinions 
•zpressed  by  the  Judges  upon  this  point 
(7).  Now  what  was  the  ground  upon 
which  the  Court  there  proceeded  f  It  was 
the  common  law  principle  that  husband 
and  wife  are  one  person.  To  utter  a  state- 
ment to  the  person  himself  to  whom  it 
relates  is  no  libel ;  nor  if  the  statement  is 
uttered  upon  a  privileged  occasion  does  the 
presence  of  the  defendant's  wife  take  away 
the  privilege — Jones  v.  Thomcu  (4). 

The  question  has  arisen  incidentally  in 
many  oases.  Thus,  in  The  Queen  v.  The 
Lord  Mayor  of  London  (5),  where  it  was 
held  that  a  wife  cannot  proceed  criminally 
for  libel  against  her  husband,  the  judg- 
ment of  the  Court  delivered  by  Mr. 
Justice  Smith  was  based  upon  the  rule 
that  a  feme  covert  cannot  be  guilty  of 
felony  in  stealing  her  husband's  goods, 
because  the  husband  and  wife  are  con- 
sidered but  one  person  in  law.    Reference 

(6)  Mr.  Finlason. 

(7)  The  caae  is  noted  24  Law  Times  Rep. 
(O.S.)  60.  It  appears  that  cause  was  never  shewn 
aj^nst  the  rule  which  was  granteii  upon  the  2nd 
of  November,  1 854.  Upon  the  14th  of  November, 
the  argument  was  postponed  in  order  that 
Maule»  J.,  might  be  present,  Jervis,  CJ^  re- 
maridng  that  the  point  was  new  and  important. 
Upon  Uie  12th  of  January,  1853.  counsel  in- 
f>rmed  the  Oourt  that  an  arrangement  had  been 
oome  to  between  the  parties,  and  ultimately  it 
was  by  consent  referred  to  Jervis,  C. J.,  to  decide 
upon  the  terms  of  settlement.  I'td^  24  Law  Times 
^ep.  (0.&)  96»  216,    [Kotb  bt  Rbpobtkb.] 


is  made  in  the  judgment  to  a  case  of 
Firebrass  d.  Symes  v.  Pennani  ^8),  de- 
cided in  1764.  There  it  was  held  that  a 
husband  and  wife  cannot  grant  lands  to 
one  another,  because  of  the  fundamental 
maxim  of  the  common  law  that  husband 
and  wife  are  one  person.  That  being  a  case 
of  a  provision  by  a  husband  for  his  wife, 
the  Court  said  that  they  would  have  been 
glad  to  have  got  over  the  maxim  if  they 
could.  The  point  came  again  incidentally 
before  the  Court  in  Phillips  v.  Bamei  (9). 
That  was  an  action  by  a  woman  for  an 
assault  committed  upon  her  by  her  hus- 
band. Subsequently  to  the  assault,  and 
before  action,  the  marriage  had  been  dis- 
solved by  decree.  There  Mr.  Justice  Lush 
said  (10),  *'  The  rule  is,  as  stated  by  my 
brother  Blackburn,  that  a  husband  and 
wife  are  one  person  in  law.  For  many 
purposes,  no  doubt,  that  is  only  a  figure  of 
speech,  but  not  for  all.  The  examples 
given  by  my  brother  Blackburn  shew  that. 
One  cannot  grant  to  the  other,  nor  steal 
from  the  other.  If  a  husband  is  jointly  im- 
plicated with  others  in  a  crime,  the  wife 
cannot  give  evidence  even  against  the 
others.  It  may  safely  be  laid  down,  I 
think,  that  neither  can  acquire  any  civil 
rights  against  the  other,  or  apply  to  any 
civil  Court  for  a  remedy." 

The  question  is  discussed  in  the  2nd 
edition  of  Mr.  Odgers'  book  on  Libel, 
p.  153,  where  he  states  the  result  of  his 
careful  enquiries  as  follows  :  '*  Is  it  a  pub- 
lication if  a  man  tells  his  wife  what  he 
thinks  of  his  neighbours  f  I  presume  it 
is,  though  the  question  seems  never  to 
have  arisen  in  England,  probably  because 
in  every  such  case  there  has  been  an  im- 
mediate republication  of  the  same  slander 
(or  an  exaggerated  version  of  it)  by  the 
wife  to  some  third  person,  for  whidi  the 
husband  would  be  equally  answerable  in 
damages,  and  which  would  be  easier  to 
prove." 

The  learned  author  refers  to  a  case 
decided  in  an  American  Court.  The  case 
is  that  of  TrumbuU  v.  Gibbons  (11).    I 

(S)  2  Wils.  254. 

(9)  45  Law  J.  Rep.  Q.B.  277;  Law  Rep. 
1  Q.B.  D.  436. 

(10)  45  Law  J.  Rep.  Q.B.  280;  Law  Rep. 
1  Q.B.  D.  440. 

(11)  3  aty  HaU  Recorder,  97. 
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have  not  been  able  to  obtain  the  report  of 
it,  bat  Mr.  Odgers  has  been  good  enough 
to  famish  me  with  a  copy  of  Tovmshend 
on  Slander  and  Libd,  wluch  is,  as  I  under- 
stand, a  work  of  authority  in  America,  and 
in  which  the  decision  is  thus  stated  (12)  : 
Gibbons  wrote  defamatory  matter  of 
Tramboll,  and  had  fifty  copies  printed  in 
pamphlet  form.  Forty-five  copies  he  re- 
tained, and  five  copies  he  sent  to  his  wife, 
indorsing  four  of  them  with  the  names  of 
certain  persons,  acquaintances  of  the  wife, 
but  without  any  instructions  to  the  wife 
as  to  how  she  should  dispose  of  the  copies 
BO  sent  her.  The  wife  delivered  two  of 
the  copies  to  the  persons  whose  names 
WMB  indorsed  thereon,  and  the  others  she 
delivered  to  Trumbull,  who  exhibited  them 
to  various  persons.  On  Trumbull  suing 
(Hbbons  for  libel,  it  was  contended  for 
defendant  that  there  was  no  publication 
by  him,  and  it  was  held  that  although  a 
delivery  to  the  wife  in  confidence  would 
not  be  a  publication,  yet  in  the  case  then 
before  the  Court  the  wife  acted  as  the 
agent  of  her  husband,  and  her  delivery  of 
the  pamphlets  amounted  to  a  publication 
by  Uie  defendant.  Therefore  to  some  ex- 
tent the  decision  of  the  American  Court 
IB  contrary  to  the  view  which  we  take, 
which  is  that  Mr.  Justice  Mathew  was 
right  in  ruling  that  in  the  case  before  us 
there  was  no  publication  of  the  alleged 

If  one  looks  at  the  consequences  of 
holding  that  everything  of  a  defamatory 
oatore  said  or  written  by  a  man  to  his 
wife  with  reference  to  a  third  person  may 
be  made  the  subject  of  an  action,  it  is 
manifest  that  they  would  be  very  serious. 
However,  I  put  my  dedsion  on  this  point 
upon  the  above  well-known  principle,  that 
husband  and  wife  are  one  pei'son.  I  pay 
no  regard  to  the  Married  Women's  Pro- 
perty Act,  1882,  which  has  nothing  to  do 
with  this  case. 

There  remains  the  other  point,  which  is 
one  of  greater  difficulty — namely,  how  far 
my  brother  Mathew  was  justified  in 
t^^dng  upon  himself  to  decide  the  matters 
raised  by  the  second  paragraph  of  the 
statement  of  daim.  The  statement  of 
defence  raises   two  questions  as  to   this 

(12)  Page  138  (2nd  ed.). 


portion  of  the  claim.  First,  the  defendant 
says  that  the  document  was  not  the  pro- 
perty of  the  plaintifi*;  and,  secondly,  that 
it  was  indorsed  borui  fide  and  without 
malice.  Mr.  Justice  Mathew  held  that 
the  character  so  handed  over  was  and  re- 
mained  the  property  of  the  plaintiff.  As 
at  present  advised  I  am  disposed  to  agree 
with  this  view ;  but  in  my  opinion  it  was 
a  question  for  the  jury.  I  think  it  may 
well  be  that  there  is  a  distinction  between 
an  ordinary  character  of  a  servant,  written 
in  answer  to  a  particular  enquiry,  and  a 
general  character  like  that  in  the  present 
case,  intended  for  general  use  and  not 
merely  for  use  on  one  occasion.  It  was  a 
question  which  should  have  been  left  to 
the  jury  whether  there  was  here  only  a 
deposit  of  the  character  or  a  parting  with 
the  property  in  it.  Then  comes  the  other 
question  :  Ought  it  not  to  have  been  left 
to  the  jury  to  say  whether  the  indorse- 
ment was  put  upon  the  document  bona 
Me  or  maliciously  ?  It  may  be  a  master's 
duty  so  to  indorse  a  character — ^I  do  not 
say  that  it  is  so ;  and  the  case  upon  this 
point  also  should  have  gone  to  the  jury. 

Then  my  brother  Mathew  himself 
assessed  the  damages  by  directing  a  verdict 
for  a  nominal  amount,  and  I  think  that 
he  should  not  have  done  that.  We  cannot 
say  that  the  plaintiff's  damages  should  be 
so  restricted.  It  may  be  that  he  would 
have  to  incur  much  expense  to  enable  him 
to  find  his  late  mistress  and  procure 
another  character  from  her ;  and  if  the  jury 
found  that  the  defendants  had  acted  mali- 
ciously and  not  bona  fide^  it  might  have 
been  a  case  for  substantial  damages.  I 
think,  therefore,  that  our  judgment  should 
be  for  the  defendant  as  regards  the  claim 
for  libel,  but  that  there  should  be  a  new 
trial  upon  the  second  cause  of  action. 

Manisty,  J. — I  am  of  the  same  opinion. 
In  one  view  this  case  is  of  importance  as 
involving  an  extremely  important  prin- 
ciple. I  will  not  go  through  the  cases 
upon  the  question.  As  to  the  publication, 
I  will  only  say  that  to  my  mind  the  prin- 
ciple, which  has  been  acted  on  for  very 
many  years,  that  husband  and  wife  are 
one  person,  is  still  in  force  so  far  as  this 
point  is  concerned.  The  authorities  are 
collected  in  Mr.  Montague  Lush's  book  on 
the  law  of  husband  and  wife,  where  it  is 
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said  (p.  3)  :  '^  From  the  earliest  times  it 
has  been  laid  down  as  a  fundamental  prin- 
ciple of  law,  a  principle  upon  which  the 
whole  law  relating  to  husband  and  wife 
has  hitherto  depended,  that  by  virtue  of 
the  marriage  a  husband  and  wife  become 
one  person  in  law."  I  have  looked  at  the 
authorities  thei^e  cited — namely,  Litt.  ss. 
168,  2'91 ;  Black.  Com,  vol.  u.  p.  385 ;  and 
Com,  Dig,  Baron  and  Feme,  p.  219 — and 
1  find  that  they  support  the  passage.  No 
doubt  this  principle  has  been  interfered 
with  by  statute  to  a  gi'eat  extent,  chiefly 
as  to  property,  and  also  as  to  ciiminal  law 
in  admitting  the  evidence  of  a  husband  or 
wife  for  or  against  the  other.  But  so  far 
as  I  know  there  is  no  statute  or  decision 
interfering  with  this  principle  as  applied 
to  this  case.  It  would  be  sufficient  to  say 
that  that  is  the  law;  but  what  is  the 
reason  of  it  1  The  answer  to  that  is,  public 
policy.  The  principle  has  been  interfered 
with  by  an  alteration  in  public  opinion' 
from  time  to  time.  At  one  time  it  was 
thought  to  be  rather  shocking  that  a  man 
and  his  wife  should  agree  to  live  apart 
under  a  deed  of  separation,  and  such  deeds 
were  held  to  be  void.  The  question  came 
before  Sir  George  Jessel,  M.R.,  in  the  well- 
known  case  of  Besant  v.  Wood  (13),  which 
has  ever  since  been  looked  on  as  the  locus 
clasdcvs  on  the  point.  Public  opinion 
had  changed,  and  owing  to  that  the  Master 
of  the  Rolls  held  that  there  could  be 
specific  performance  of  such  a  deed.  He 
said  (14) :  "  The  suit  raises  points  of  the 
very  greatest  importance  as  regards  the 
general  law,  upon  which  I  can  give  my 
opinion — and  I  say  my  opinion  advisedly, 
because  I  am  free  to  confess  that  the  law 
is  not  so  clearly  settled  on  the  point  that 
the  Judge  can  lay  down  the  law ;  he  can 
only  give  his  opinion  of  the  law.  Judicial 
opinion  has  varied  a  great  deal,  and  must 
vary  a  great  deal  when  you  consider  the 
ground  upon  which  that  judicial  opinion 
or  those  judicial  opinions  have  been 
founded.  This  is  a  branch  of  law  which 
depends  upon  what  is  commonly  called 
*  public  policy.'  Now  you  cannot  lay  down 
any  definition  of  the  term  *  public  policy,' 
or  say  it  comprises  such  and  such  a  pro- 
position and  does  not  comprise  such  and 

(13)  Law  Rep.  12  Ch.  D.  606. 

(14)  Law  Rep.  12  Ch.  D.  at  p.  620. 


such  another:  that  must  be,  to  a  great 
extent,  a  matter  of  individual  opinion, 
because  what  one  man,  or  one  Judge,  and 
perhaps  I  ought  to  say  one  woman  also  in 
this  case,  might  think  against  public  policy, 
another  might  think  altogetiier  excellent 
public  policy.  Consequently,  it  is  impos- 
sible to  say  what  the  opinion  of  a  man  or 
a  Judge  might  be  as  to  what  public  policy 
is.  For  a  great  mumber  of  years  both  eccle- 
siastical Judges  and  lay  Judges  thought  it 
was  something  very  horrible,  and  against 
public  policy,  that  the  husband  and  wife 
should  agree  to  live  separate,  and  it  was 
supposed  that  a  civilised  country  could  no 
longer  exist  if  such  agreements  were  en- 
forced by  Courts  of  law,  whether  ecclesias- 
tical or  not.  But  a  change  came  over 
judicial  opinion  as  to  public  policy ,  other 
considei*ations  arose,  and  people  b^an  to 
think  that  after  all  it  might  be  better  and 
more  beneficial  for  married  people  to  avoid 
in  many  cases  the  expense  and  the  scandal 
of  suits  of  divorce  by  settling  their  differ- 
ences quietly  by  the  aid  of  friends  out  of 
Court,  although  the  consequence  might  be 
that  they  would  live  separately  ]  and  that 
was  the  view  carried  out  by  tiie  Courts 
when  it  became  once  decided  that  separa- 
tion deeds  per  se  were  not  against  public 
policy."  The  doctrine  that  husband  and 
wife  are  one  person  rests  therefore  upon 
public  policy.  Is  there  anything  to  shew 
that  there  has  been  a  change  in  public 
policy  or  judicial  opinion  upon  this  point? 
Would  it  be  wise  for  us  to  lay  it  down  as 
law  that  any  defamatory  matter  uttered 
by  a  man  to  his  wife  may  be  actionable  as 
slander  or  libel  1  In  my  opinion  such  a 
state  of  things  would  be  destructive  to 
social  life ;  and  I  for  one  shall  refuse  so  to 
hold,  unless  I  am  compelled  to  do  so  by  a 
superior  Court. 

I  may  add  that  there  is  here  no  pretence 
for  an  action  against  the  wife,  for  all  she 
did  was  to  hand  the  character  to  the 
plaintiff. 

As  to  the  other  grounds  for  this  motion, 
if  one  turns  to  the  second  cause  of  action 
there  were  two  questions  to  be  decided — 
namely,  whether  the  indorsement  was  put 
upon  the  document  maliciously  or  bofia 
fidey  and  whether  the  document  was  the 
property  of  the  plaintiff  or  the  defendants. 
The  Judge  has  held  that  it  was  not  the 
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property  of  the  defendants.  I  think  that 
the  qaeetions  whether  this  was  merely 
a  cue  of  deposit  of  the  document,  and 
whether  the  defendants  acted  bona  fide 
or  not,  were  properly  questions  for  the 
jury.  Then  Mr.  Justice  Mathew  must 
have  considered  that  there  could  he  no 
evidence  of  damages  sustained  hy  the 
plaintiff.  I  think  that  his  ruling  upon 
these  points  was  wrong,  and  cannot  be 
sustained,  and  this  part  of  the  claim 
must  therefore  go  down  to  a  new  trial. 
Upon  the  first  paragraph  of  the  state- 
ment of  claim  the  judgment  for  the  de- 
fendant must  stand. 

Rule  absolute  accordingly. 


Solicitors— C.  A.  Swaine,  for  plaintiff ;  F.  Romer, 
for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1887.  ] 

Nov.  7,  9.  I        FINLAY  V.   CHIRNEY  AND 

1888.  f  ANOTHER.* 

Feb.  15.  ^ 

Executor  and  Administrator — Actio  per- 
ioruUis  moritur  cum  persona — Breach  of 
Promise  of  Marriage — Liability  of  Pei'- 
'cnal  Representatives  of  Promisor — Spe- 
cial Damage,  ^ 

iVb  action  lies  for  damages  for  breach 
oj  promise  of  marriage  against  the  personal 
representatives  of  the  promisor,  wrdess  in 
respect  of  special  damages — thctt  is,  actual 
^toUie  temporal  estate  of  the  promisee, 
Jlomng  directly  from  the  breach,  or  which 
^y  reasonably  be  supposed  to  Iiave  been 
w  the  contemplation  of  both  parties  at  the 
'iiw  of  the  promise  as  the  probable  result 
of  the  breach  of  it. 

Appeal  from  the  order  of  a  Divisional 
Court. 

The  action  was  brought  against  the 
executors  of  a  deceased  person,  a  farmer, 
^7  the  plaintiff,  who  had  been  a  house- 
keeper in  his  service,  to  recover  damages 

*  Qfran  Lord  Esher,  M.R.,  Bowen,  L.  J.,  and 
Fry,  L  J. 


for  a  breach  of  promise  of  marriage  by  the 
deceased.  The  plaintiff's  pleadings  con- 
tained no  averment  of  special  damage. 
No  objection  was  taken  by  the  defendants, 
either  by  their  pleadings  or  at  the  trial 
before  Cave,  J.,  and  a  jury,  that  the  action 
was  not  maintainable;  but,  upon  an  ob- 
jection taken  at  the  close  of  the  plaintiff's 
case — ^that  the  plaintiff's  testimony  was 
not  corroborated  by  some  other  material 
evidence  in  support  of  the  promise  of 
marriage,  as  required  by  32  &  33  Vict, 
c.  68.  s.  2 — the  learned  Judge  gave  judg- 
ment for  the  defendants.  The  plaintiff 
having  moved  for  a  new  trial  on  the  ground 
that  the  learned  Judge  was  wrong  in 
holding  that  there  was  no  evidence  in  cor- 
roboration of  the  plaintiff's  testimony,  it 
was  submitted  on  behalf  of  the  defendants 
that  the  action  was  not  maintainable 
against  them  at  all  without  an  allegation 
and  proof  of  special  damage.  Thereupon  the 
Divisional  Court  (Field,  J.,  and  WUls,  J.), 
without  deciding  the  question  as  to  cor- 
roboration, made  the  order  for  a  new  trial 
and  gave  leave  to  amend  the  claim  by 
adding  an  allegation  of  special  damage. 

The  defendajits  appealed. 

Upon  the  hearing  of  the  appeal  this 
Court  was  of  opinion  that  there  was  evi- 
dence  in  corroboration  of  the  plaintiff's 
testimony  as  to  the  promise  of  maniage. 
But,  to  avoid  the  expense  of  a  new  trial 
and  enable  the  Court  to  pronounce  a  final 
judgment  upon  the  question  as  to  whether 
the  action  was  maintainable  at  all,  the 
plaintiff  was  directed  to  deliver  particulars, 
verified  by  affidavit,  of  the  special  damage 
sustained  by  her  in  consequence  of  the 
breach  of  promise  of  marriage.  The  par- 
ticulars accordingly  delivered  were  under 
three  heads,  which  were  shortly  as  fol- 
lows :  First,  moneys  expended  in  the  pur* 
chase  of  underclothing  and  other  materials 
for  clothing  in  preparing  for  marriage; 
secondly,  expenses  of  the  maintenance  of 
the  plaintiff  from  the  date  of  the  promise 
of  marriage  to  the  death  of  the  defendants' 
testator ;  thirdly,  damages,  losses,  and  ex- 
penses occasioned  by  the  birth  of  a  child, 
the  consequence  of  the  seduction  of  the 
plaintiff  by  the  defendants'  testator  under 
the  promise  of  marriage  (1). 

(1)  The  facts  and  arguments  in  reference  to 
the  question  whether  there  was  evidence  in  cor- 
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Waddj/y  Q.C.,  and  ff,  F,  Boyd,  for  the 
defendants. — The  maxim  "  Actio  personalis 
Tiwritur  cum  persona "  applies,  and  the 
action  is  not  maintainable — Chamberlain 
V.  Williamson  (2).  The  eases  in  the 
American  Courts  are  to  the  same  effect— 
Stehhins  v.  Palmier  (3),  Smith  v.  Sher- 
man (4),  Hovey  v.  Pa^e  (5),  and  Lattimore 
V.  Simmons  (6).  Even  if  the  exception 
stated  in  these  decisions  in  respect  of 
special  damage  be  correct  (which  is  not 
admitted),  the  special  damage  must  be 
damage  to  the  property  of  the  promisee. 
The  application  of  the  maxim  mast  be  de- 
termined by  considering  whether  a. benefit 
passes  to,  or  an  obligation  can  be  discharged 
by,  the  personal  representatives  of  the 
deceased  person. 

They  cited  and  referred  to  RayTnond  v. 
Fitch  (7),  Eicketts  v.  Weaver  (8),  Beckham 
V.  Drake  (9),  AUon  v.  The  Midland  Rail- 
way Company  (10),  ffaUv,  Wright  (11), 
and  Stat.  4  Edw.  3.  c.  7. 

[BowEN,  L.J.,  referred  to  Phillips  v. 
Homfray  (12).] 

JDigby  Seymour,  Q,C.,  and  J,  Lawson 
Walton,  for  the  plaintiff. — The  action  may 
be  maintained  without  proof  of  special 
damage.  The  decision  in  Chamberlain  v. 
Williamson  (2)  may  be  explained  by  the 
fact  that  in  that  case  the  personal  repre- 
sentative of  the  promisee  sought  to  recover 
damages  without  proving  any  damages  at 
all.  The  maxim  '* actio  personalis"  Ac. 
applies  only  to  torts  or  quasi-torts. 

They  cited  and  referred  to  Bradshaw  v. 
The  Lcmcashire  and  Yorkshire  Railway 
Company    (13),    Potter    v.    The    Metro- 

roboration  of  the  plaintiff's  testimony  in  support 
of  the  promise  of  marriage  are  omitted  from  this 
report. 

(2)  2  M.  &  S.  408. 

(3)  1  Pick.  (Mass.  Rep.)  71. 

(4)  4  Cush.  (Mass.  Rep.)  408. 

(5)  65  Maine,  142. 

(6)  13  Serg.  &  Rawle(Penn.  S.C.  Rep.),  183. 

(7)  2  Cr.  M.  &  R.  588 ;  6  Law  J.  Rep,  Exch.  46. 

(8)  12  Mee.  &  W.  718;  13  Law  J.  Rep.  Kxch. 
195. 

(9)  2  H.L.  Cas.  679. 

(10)  19  Com.  B.  Rep.  N.S.  213;  34  Law 
J.  Rep.  C.P.  292. 

(11)  E.  B.  &  B.  746  ;  29  Law  J.  Rep.  Q.B.  43. 

(12)  62  Law  J.  Rep.  Chano.  833,  at  p.  837; 
Law  Rep.  24  Ch.  D.  439,  at  p.  466. 

(13)  44  Law  J.  Rep.  C.P.  148 ;  Law  Rep. 
10  C.P.  189. 


politan  Railway  Company  (14),  Knights 
v.  Quarles  (16),  Hamhly  v.  Trott  (16), 
Sollers  V.  Lawrence  (17),  Siboni  v.  Kirk- 
man  (18),  Barry  v.  Robinson  (19),  Prince 
V.  Nicholson  (20),  Walker  v.  Hull  (21), 
Wheatley  v.  Lane  (22),  Evans  v.  Stool  (23); 
£>yer,  1 4a,  pi.  69  in  margin ;  3  Bae.  Abr,, 
tit.  "  Executors  and  Administrators,"  P. 
2  ;  Com,  Dig.,  tit.  "  Administration,"  B. 
14  ;  and  WUliams  on  Executors  (8th  ed.), 
vol.  ii.  p.  1731. 

[BowEN,  L.J.,  referred  to  Mason  v. 
Dtxon  (24).] 

Boyd,  in  reply,  referred  to  Kingdon  v. 
Nottle  (26),  Leggott  v.  The  Great  Northern 
Railway  Company  (26),  and  Pulling  v. 
The  Great  Eastern  Railway  Company  (27). 

Cwr.  adv,  vwft. 

LoBD  EsHER,  M.R.  (on  Feb.  16, 1888, 
after  stating  the  fistcts  and  circumstances 
under  which  the  caae  came  before  this 
Court). — Now  it  has  been  contended  before 
us,  first,  that  this  action  will  lie  without 
special  damage ;  secondly,  that  it  will  lie 
with  an  allegation  of  special  damage ;  and, 
thirdly,  that  an  action  will  lie  for  the 
special  damage.  It  will  presently  be  seen 
that  these  three  formulas  are  important. 

As  to  the  first  contention  I  have  no 
doabt  whatever.  The  authority  of  English 
law  appears  to  me  to  be  overwhelming 
that  no  action  for  breach  of  promise  of 
marriage  will  lie  by  or  against  the  ezeca- 
tors  of  a  deceased  person.  That  authority 
appears  to  me  to  consist  in  this — ^that  it 
has  been  decided  in  Chamnherlavn  v.  WH- 
liamson  (2)  that  the  action  would  not  He 
by  the  personal  representatives  of  a  de- 

(14)  82  L.  T.  N.8.  36. 

(15)  2  B.  &  B.  102. 

(16)  1  Cowp.  371. 

(17)  Willes,  413,  at  p.  421. 

(18)  1  Mee.  &  W.  418,  at  p.  423.  per  Parke,  B. 
5  Law  J.  Rep.  Exch.  212,  at  p.  214. 

(19)  1  Bos.  &  P.  N.R.  293. 

(20)  5  Taunt.  665. 

(21)  1  Lev.  177. 

(22)  1  Wms.  Saund.  239  (ed.  1871). 

(23)  12  Sc.  Sess.  Cas.  (4th  series)  1295. 

(24)  Latch,  167. 

(25)  1  M.  &  8.  356,  at  p.  364. 

(26)  46  Iaw  J.  Rep.  Q.B.  557;  Law  Sep. 
1  Q.B.  D.  599. 

(27)  51  Law  J.  Rep.  Q.B.  453;  Law  Bep. 
9  Q.B.  D.  110. 
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oetsed  person,  and  that,  although  it  is  im- 
possible to  doubt  that  circumstances  must 
have  arisen  in  which  such  an  action  might 
have  been  brought,  yet  in  no  case  either 
before  or  since  Chaviherlaiu  v.  Williamson 
(2)  has  any  action  for  breach  of  promise 
of  marriage  been  maintained  either  by  the 
personal  representatives  of  a  deceased  per- 
son complaining  of  the  breach,  or  against 
the  personal  representatives  of  a  deceased 
person  who  had  committed  the  breach. 
But,  besides  authority,  principle  is,  I  think, 
against  the  contention.  It  seems  to  me 
dear  that  the  action  for  breach  of  promise 
of  marriage  is  not  a  complaint  of  anything 
done  which  affects  the  property  of  the 
parties;  the  injury — that  is  to  say,  the 
cause  of  action — ^is  purely  personal  on  both 
sides.  The  form  of  the  action  as  an  action 
for  a  breach  of  contract  is  not  decisive  as 
to  whether  the  action  is  personal  or  not. 
The  injury,  or  cause  of  action,  has  always 
been  treated  as  personal,  and  the  damages 
have  been  treated  as  arising  from  the  per- 
sonal conduct  of  both  parties ;  and,  there- 
fore, evidence  as  to  the  conduct  of  the 
parties  has  always  been  allowed  to  be  given 
in  aggravation  or  mitigation  of  damages. 
Thas,  the  age  and  the  whole  behaviour  of 
both  parties  may  be  taken  into  account  as 
aggravating,  or  mitigating,  as  the  case  may 
be,  the  damages  arising  from  the  breach  of 
the  promise.  All  this  shews  that  the  action 
is  in  respect  of  an  injury  strictly  personal 
Principle,  therefore,  as  well  as  authority, 
seems  to  me  to  be  conclusive  against  the 
contention  that  an  action  for  breach  of 
promise  of  marriage  will  lie  by  or  against 
tiie  personal  representatives  of  a  deceased 
person  without  proof  of  special  damage. 
The  cases  decided  in  the  American  Courts 
are  clearly  to  the  same  effect.  I  am,  there- 
fore, of  opinion  that  the  action,  as  origi- 
nally brought,  without  any  allegation  or 
proof  of  special  damage,  could  not  be  sus- 
tained, and  that  the  judgment  at  the  trial 
ought  to  have  been  for  the  defendants. 

But  then,  in  the  only  English  authority. 
Chamberlain  v.  Willia/mson  (2),  an  excep- 
tion to  the  general  rule  of  law  is  stated  in 
distinct  words — namely,  that  an  action  for 
personal  injury  may  be  lwx)iight  in  cases 
where  the  injury  affects  personal  estate  of 
either  of  the  parties,  and  this  exception 
^  been  repeated  in  certain  of  the  cases 
Vol.  67.--Q.B. 
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decided  by  the  American  Courts.  I  cer- 
tainly know  of  no  instance  (though  this 
fact  of  itself  is  not  conclusive  of  the  ques- 
tion) in  which  a  personal  action  alleging 
special  damage  to  personal  estate  has  been 
brought,  and  for  a  time  I  was  inclined 
to  say  that  under  no  circumstances  could 
such  an  action  lie.  But  upon  considera- 
tion I  think  that  it  is  unnecessary  to  go 
that  length. 

Assume  an  instance  of  breach  of  pro- 
mise of  marriage  in  which  there  has  been 
special  damage  affecting  personal  property. 
The  question  then  arises  whether  by 
reason  of  the  existence  of  the  special  dam- 
age the  plaintiff  or  plaintifis  is  or  are 
thereupon  to  be  allowed  to  go  into  the 
whole  case.  In  other  words,  is  the  action 
to  be  for  the  breach  of  promise  of  marriage, 
with  all  its  consequences,  or  only  in  respect 
of  the  special  damage  1  If  the  existence 
of  specisd  damage  allows  the  whole  case  to 
be  opened  up,  it  appears  to  me  that  the 
principle  *^  Actio  personalia  moritwr  cum 
persona  "  is  in  effect  done  away  with,  for  the 
personal  representatives  of  a  deceased  per- 
son may  be  made  liable  for  a  personal  injury, 
and  may  have  to  answer  the  damages  in 
respect  of  the  personal  injury  out  of  the 
estate.  Therefore,  for  myself,  I  have  no 
doubt  that  even  if  it  be  true  that  the  action 
will  lie  if  there  be  special  damage,  still, 
in  my  opinion,  the  action  can  only  be 
brought  in  respect  of  the  special  damage,  and 
not  in  respect  of  general  damages,  which 
must  be  altogether  excluded.  What  then, 
under  those  circumstances,  will  amount  to 
special  damage)  In  my  opinion  special 
damage  can  only  arise  if  b^des  the  pro- 
mise of  marriage  there  has  also  been  made 
at  the  same  time  as  that  promise  another 
promise  which  affects  property — a  distinct 
something  which  goes  to  the  consideration 
of  the  promise  of  marriage  made  by  the 
other  party,  so  that  the  promise  of  mar- 
riage on  the  one  side  rests  upon  two  or 
upon  complicated  considerations.  In  that 
case,  after  the  death  of  one  of  the  parties, 
an  action  by  or  against  the  personal  re- 
presentatives of  the  deceased  might  be 
maintained  in  respect  of  that  part  which 
affects  property.  The  case  would  be  the 
same  if,  though  there  were  no  express  pro- 
mise affecting  property,  the  personal  pro- 
mise were  made  under  such  circumstances 
2  K 
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that  the  parties  at  the  time  of  making  the 
promise  of  marriage  must  be  taken  to 
have  contemplated  that  a  breach  of  that 
promise  would  affect  property.  In  the 
one  case  the  damage  would  arise  in  conse- 
quence of  the  express  promise,  and  in  the 
other  by  reason  of  the  second  part  of  the 
rule  in  Hadley  v.  Baaxndale  (28),  as  being 
within  the  contemplation  of  the  parties  as 
the  probable  consequence  of  a  breach  of 
the  personal  promise.  Under  no  circum- 
stances, however,  will  an  action  lie  for 
damages,  which  are  not  special  damages  in 
the  sense  I  have  explained.  Though  the 
cause  of  action  may  be  the  breach  of  pro- 
mise of  marriage,  yet  the  action  can  only 
be  brought  in  respect  of  the  special  damage. 
I  do  not  propose  to  examine  the  American 
decisions  at  length;  it  is  enough  to  say 
that  they  seem  to  me  to  point  to  the  same 
conclusion  as  that  at  which  I  have  arrived. 
In  the  present  case,  therefore,  I  am  of 
opinion  that  judgment  ought  to  have  been 
for  the  defendants.  The  divisional  Court, 
however,  have  made  an  order  for  a  new 
trial,  giving  leave  to  the  plaintiff  to  amend 
her  claim  by  an  allegation  of  special  dam- 
age ;  but  we  thought  that  before  this  liti- 
gation was  renewed  we  ought,  in  mercy  to 
the  parties,  to  enquire  what  special  dam- 
age the  plaintiff  could  allege  and  prove 
in  this  case.  Particulars  of  the  aUeged 
special  damage  have  accordingly  been  fur- 
nished by  the  plaintiff.  In  my  opinion 
those  particulars  do  not  put  forward  any 
special  damage  within  the  meaning  of  the 
rule  I  have  stated.  The  particulars  state 
that  certain  clothing  and  materials  for 
clothing  were  provided  by  the  plaintiff  for 
her  marriage.  I  do  not  know  that  in  any 
case  it  could  fairly  be  supposed  to  be  in 
the  contemplation  of  a  man  at  the  time  of 
making  a  promise  of  marriage  that  clothes 
will  be  purchased  by  the  woman  upon  the 
faith  of  that  promise ;  but,  however  this 
may  be  amongst  persons  in  a  higher  class 
in  society,  I  certainly  think  nothing  of  the 
kind  could  have  been  contemplated  in  the 
present  case,  where  the  plaintiff  was  house- 
keeper to  a  farmer — and,  under  any  circum- 
stances, the  plaintiff  still  has  the  clothes. 
Moreover,  where  the  breach  of  the  promise 
to  marry  has  not  taken  place  until  after 

(28)  9  Exch.  Rep.  341 ;  23  Law  J.  Bep.Ezch. 
179. 


the  plaintiff  has  provided  her  trousseau, 
this  is  a  fact  which  is  always  allowed  to 
be  given  in  evidence  in  aggravation  of  the 
damages  in  a  purely  personal  action  for 
breach  of  promise  of  marriage.  This  item 
in  the  particulars,  therefore,  is  not  special 
damage  such  as  I  have  explained.  It  was 
stated  during  the  argument  that  the 
plaintiff,  but  for  the  promise,  might 
have  obtained  a  better  situation — and 
this  certainly  comes  nearer  to  spedal 
damage.  Suppose,  for  instance,  that  a 
woman  possessed  a  valuable  situation, 
and  that,  at  the  time  of  the  promise  to 
marry,  she  stated  to  the  man  that  if  she 
promised  to  marry  him  she  must  give  up 
her  situation,  and  he  thereupon  promised 
to  marry  her,  and  she  in  consequence 
thereof  gave  up  the  situation,  under  those 
circumstances  there  might  be  special  dam- 
age if  the  man  broke  his  promise.  But 
the  circumstances  must  be  brought  to  the 
mind  of  the  defendant,  for  otherwise,  im- 
less  there  be  an  express  stipulation,  the 
case  will  not  come  within  the  second  part 
of  the  rule  in  Hadley  v.  BaxendaU  (28). 
Lastly,  it  is  stated  that  the  promise  to 
marry  was  part  of  the  invitation,  so  to 
speak,  to  the  seduction  of  the  plaintiff— and 
this  no  doubt  was  a  matter  which  occurred 
at  the  same  time  as,  and  led  up  to,  the 
promise  to  marry ;  but  then  seduction  or 
the  consequent  birth  of  a  child  cannot 
be  allowed  to  be  special  damage,  for  the 
reason  that  it  would  be  contrary  to  public 
morality.  Special  damage  can  only  exist 
in  those  cases  where  the  breach  of  promise 
is  followed  by  some  consequence  which 
affects  the  plaintiff  in  the  way  of  money  or 
money's  worth,  and  which  formed  a  part 
of  the  contract  between  the  parties  either 
expressly  or  because  it  was  in  their  con- 
templation at  the  time  of  the  contract. 
No  such  special  damage  is  stated  in  the 
particulars  here;  and  I  think,  therefore, 
that  even  if  these  particulars  were  added 
to  the  plaintiff's  claim  or  proved  at  the 
trial,  the  Judge  ought,  notwithstanding, 
to  order  judgment  to  be  entered  for  the 
defendants.  In  my  opinion,  therefore,  there 
should  be  no  new  trial,  and  judgment 
should  be  entered  for  the  defendants.  The 
appeal  must  be  allowed. 

BowBN,  L.J.,  read    the  judgment  of 
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himaelf  and  Fbt,  L. J.,  as  follows : — That 
there  was  in  this  case  some  evidence 
which,  if  the  jury  believed  it,  would  be  in 
oonoboration  of  the  plaintifTs  own  story, 
we  do  not  doubt,  for  the  reasons  indicated 
doling  the  course  of  the  argument.  But 
a  more  serious  question  has  been  raised,  as 
to  the  liability  of  an  executor  in  respect  of 
an  alleged  breach  of  promise  of  marriage 
by  the  testator  whose  estate  he  represents. 
Ttkd  liability  of  an  executor  in  respect  of 
the  acts  and  defaults  of  his  testator  has 
been  in  the  English  law  a  matter  of  slow 
growth.  'Ihe  maxim  ^^  Actio  personalis 
mofiiur  cum  persona'*  is  one  of  some 
antiquity,  but  its  origin  is  obscure  and 
poBt-dassical.  Unless  indeed  some  very 
restricted  sense  is  affixed  to  the  word 
**  penoTuUia"  it  is  by  no  means  true  at  the 
present  day  that  a  personal  action  always 
dies  with  th«  person.  Upon  the  other 
hand,  if  the  meaning  of  the  maxim  is  to  be 
limited,  it  is  difficult  to  reconcile  its  phrase- 
ology with  the  ordinary  classifications  of 
ancient  English  law.  Judges  and  text- 
writera,  since  the  reign  of  Queen  Elizabeth, 
have  been  in  the  habit  of  explaining  upon 
fit  occasions  that  only  actions  ex  delicto 
were  within  the  operation  of  the  principle. 
"This  rule,"  says  the  learned  editor  of 
Sounder^  Reports  (29),  "was  never  ex- 
tended to  sudi  personal  actions  as  were 
founded  upon  any  obligation,  contract,  debt, 
oovenant,  or  any  other  duty  to  be  per- 
fonned.^  This  remark  is  true  if  confined 
to  the  law  of  recent  times,  but  it  is  inexact 
if  it  be  taken  as  applying  to  older  English 
law,  imder  which  actions  based  upon  an 
obligation  as  a  rule  died  with  the  person. 
As  applied,  however,  to  modem  times,  the 
pn^wdtion  is  supported  by  abundance  of 
authority.  "  Actio  personalis,"  says  Mr. 
Jnatice  Willee  in  Sellers  v.  Laurrence  (17), 
**i«  always  understood  of  a  tort"  and 
Bunilar  expressions  occur  elsewhere  in 
pfnity.  But  though  this  gloss  or  limita- 
jion  has  been  forced  upon  the  Latin  maxim 
^  biter  times  by  the  exigencies  of  a 
growing  society^  we  are  left  still  in  the 
^k  as  to  the  maxim's  exact  meaning  or 
"?«we.  The  truth  is  that  in  the  earliest 
tunes  of  English  law  survival  of  causes  of 
■c^n  was  £e  rare  exception,  non-survival 

(29)  1  Wma.  Saond.  240  (ed.  1871). 
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was  the  rule.  Moreover,  the  clear  line 
which  we  are  accustomed  at  this  day  to 
draw  between  contract  and  tort  in  the 
classification  of  personal  actions  does  not 
correspond  with  the  early  English  law, 
nor  with  the  history  of  old  English  writs 
and  causes  of  action.  Actions  of  trespass 
were  formerly  actions  of  a  ^t^em-penal 
character,  and  based  upon  the  supposition 
of  personal  wrong.  It  was  not  unnatural 
that  such  actions  should  die  upon  the 
death  of  the  trespasser.  '*  All  private 
criminal  injuries  or  wrongs,  as  well  aa 
all  public  crimes,  are  buried,''  says  Lord 
Mansfield,  "  with  the  offender  "  (30).  But 
survival  was  not  denied  to  other  actions 
which  did  not  fall  within  this  categoiy. 
In  Bracton's  time  the  general  law  was 
that  an  obligation  was  got  rid  of  by  the 
death  of  either  of  the  contracting  parties. 
"Item  tollitur  morte  alterius  contra- 
hentium,  vel  utriusque,  maxime  si  fuerit 
pOBnalis,  vel  simplex,  si  autem  duplex, 
scilicet  poenjdis  et  rei  persequutoria,  in  hoc 
quo4  pcinalis  est  tollitur,  et  non  extenditur 
contra  bseredes  nee  datur  heeredibus,  quia 
poena  tenet  sues  authores,  et  extinguitur 
cum  persona  "  (31).  In  debt  the  executor 
could  not  be  sued  where  the  testator  could 
have  waged  his  law  (see  Pinchon's  Case 
(32)),  a  condition  of  things  which  con- 
tinued even  down  to  1805 — Barry  v. 
Robinson  (19) ;  and  when  we  consider  that 
all  actions  on  ihe  case,  as  is  said  by  Mr. 
Justice  Blackstone  in  Mast  v.  Goodson  (33), 
were  originally  for  torts,  and  that  it  was 
only  in  the  time  of  Queen  Elizabeth  that 
the  familiar  action  of  assumpsit  was  after 
a  controversy  introduced,  it  becomes  plain 
that  it  is  within  the  last  three  centuties 
that  the  contractual  liabilities  of  an 
executor  have  expanded  to  their  present 
limits. 

Modem  jurisprudence  has,  however, 
since  the  reign  of  Queen  Elizabeth,  adopted 
a  rough  but  convenient  interpretation  of 
the  maxim  which  is  set  forth  in  the  passage 
above  dted  from  1  Williams^  Saunders, 
240.    On  the  one  side  of  the  line  of  de- 

(80)  H(mbly  v,  TroU  (1  Cowp.  371,  at  p. 
375). 

(31)  Bracton  De  Legibos  Anglise,  lib.  2, 
fol.  101. 

(32)  9  Ck).  86^  at  89^. 

(33)  2  W.  Black.  848,  at  p.  860. 
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marcation  lie  actions  of  tort.  Remedies 
for  wrongful  acts  according  to  the  present 
law  can  only  be  pursued  against  the  estate 
of  a  deceased  person  when  property  or  the 
proceeds  or  value  of  property  belonging  to 
another  have  been  appropriated  by  the 
deceased  person  and  a^ded  to  his  own 
estate  or  moneys — PhiUipa  v.  Homfray 
(12).  On  the  other  side  of  the  line  lie 
actions  founded  on  any  contract  express  or 
implied,  "  or  any  other  duty  to  be  per- 
formed/' Early  in  the  reign  of  James  I. 
an  action  was  allowed  against  execu- 
tors for  payment  of  a  debt,  if  clothed 
in  the  form  of  an  action  on  the  case  in 
assumpsit — Pinchon*s  Case  (32) ;  and  this 
remedial  view  of  the  law  has  been  adopted 
and  followed  ever  since. 

The  question  we  have  to  decide  to-day 
relates  to  a  class  of  action  which,  though 
in  its  form  and  substance  contractual, 
differs  from  other  forms  of  actions  ex  con" 
tractu  in  permitting  damages  to  be  given 
as  for  a  wrong.  This  double  aspect  of  an 
action  for  breach  of  promise  creates  the 
perplexity  in  the  present  instance.  On 
which  side  of  the  Ime  is  to  fall  an  action 
which  is  based  on  the  hypothesis  of  a 
broken  contract,  yet  is  attended  with  some 
of  the  special  consequences  of  a  personal 
wrong,  and  in  which  damages  may  be  given 
of  a  vindictive  and  uncertain  kind,  not 
merely  to  repay  the  plaintiff  for  temporal 
loss,  but  to  punish  the  defendant  in  an  ex- 
emplary manner  as  well  %  How  far  is  such 
an  action  within,  how  far  without  Idie 
maxim  ^'^  Actio  personalis  moritur  cum 
persona  "  1  The  problem  is  one  which  in 
the  nature  of  things  is  of  later  date  than 
the  Year-books.  Before  the  Reformation 
no  action  for  breach  of  promise  could  be 
maintained,  for  marriage  was  a  matter  of 
spiritual  jurisdiction.  It  was  not  till  the 
middle  of  the  seventeenth  century  that  mar- 
riage was  recognised  by  our  law  as  a  tem- 
poral benefit,  and  a  breach  of  promise  of 
marriage  as  cognisable  by  the  temporal 
Courts — Baker  v.  Smith  (34) ;  see  also 
Hebden  v.  Rutter  (35)  and  Harrison  v. 
Cage  (36)  (a  case  supposed,  erroneously, 
by  Mr.  Justice  Willes  to  be  the  earliest 
recorded  of  breach  of  promise  of  marriage 

(34)  Styles,  296. 

(35)  Sid.  180. 

(36)  Garth.  467. 
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I  Smith  V.  Woodfine  (37)).  No  autiia- 
rities  of  a  very  early  date  can  accordingly 
be  expected  to  throw  light  upon  the 
question,  and  it  must  be  solved  mainly 
upon  principle.  It  is  a  striking  and  not 
an  immaterial  fact  that  no  action  for 
breach  of  promise  of  marriage  against  tbe 
executors  of  a  deceased  person  is  to  be 
found  in  the  books.  We  have,  moreover,  a 
case  decided  by  Lord  EUenborough  and 
the  Court  of  Queen's  Bench  towards  the 
beginning  of  the  century  which  affords  as 
some  guidance  in  the  matter.  In  Chamber^ 
lain  V.  WiUiamson  (2)  the  converse  of  the 
present  case  occurred  in  an  action  brought 
by  the  representatives  of  a  deceased  against 
a  living  person  for  breach  of  promise.  It 
was  hdd  that  an  action  of  the  sort  in 
which  no  special  damage  was  alleged 
would  not  lie,  on  the  ground  that  except 
when  such  special  damage  had  been  occa- 
sioned the  action  was  in  reality  an  action 
arising  out  of  a  personal  injury.  The 
general  rule  of  law,  says  Lord  EUen- 
borough, "  is  Actio  personalia  moritur  cutn 
persona^  under  which  rule  are  included  all 
actions  for  injuries  merely  personal.  £z- 
ecutors  and  administrators  are  the  repre- 
sentatives of  the  temporal  property,  that  is, 
the  debts  and  goods,  of  the  deceased,  but 
not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of 
their  personal  estate."  This  judgment 
has  been  adopted  as  a  guiding  one 
by  the  American  Courts  in  the  cases 
of  Stebbins  v.  Palmer  (3),  Laititnore  v. 
Simmons  (6),  Smith  v.  Sherman  (4),  and 
Hovey  v.  Page  (5).  It  does  not  indeed 
follow  that  the  same  reasoning  applies 
m  toto  to  actions  brought  against  the 
executors  of  a  deceased  person  (see  per 
Lord  Justice  Bramwell  in  Twycros9  ▼. 
Grrant  (38)),  but  the  decision  in  Cham- 
berlain  v.  WiUiamson  (2)  shews,  at  all 
events,  that  the  Courts  of  this  country 
will  even,  although  an  action  for  hreach 
of  promise  be  an  action  arising  out  of  con- 
tract, apply  the  general  principles  of  the 
maxim  **  actio  personalis,  &c."  to  so  much 
of  the  damages  as  are  a  remedy  for  m.ere 
personal  wrong,  and  will  allow  only  so  much 
of  the  remedy  to  survive  as  seems   to 

(37)  1  Com.  B.  Rep.N.S.  660,  at  p.  667. 

(38)  48  Law  J.  Bep.  G.P.  1,  at  p.  2 ;  Law  Bep» 
4  C.P.  D.  40,  at  p.  46. 
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bebng  to  the  ordinary  category  of  actions 
tt  eontraeUb,  In  order  accurately  to  draw 
the  dividing  line,  it  becomes  necessary  to 
tfudyse  the  damages  which  are  i-ecoverable 
in  cases  of  breach  of  promise,  and  their 
measure  and  character  have  nowhere  been 
better  explained  than  in  Sedgwick  on 
Damages  (§  369),  cited  with  approval  by 
Mr.  Justice  Willes  in  the  case  of  Smith 
Y.  Woodfine  (39)  :  "  This  action,"  says  the 
lesnied  author,  "  is  given  as  an  indemnity 
to  the  iDJared  party  ioc  the  loss  she  has 
Bostained,  and  has  been  always  held  to 
embrace  the  injury  to  the  feeUngs,  affec- 
tions, and  wounded  pride,  as  well  as  the 
loss  of  marriage.  From  the  nature  of  the 
ease  it  has  b^  found  impossible  to  fix 
the  amount  of  compensation  by  any  pre- 
dae  rule,  and,  as  in  torty  the  measure  of 
damages  is  a  question  for  the  sound  dis- 
cretion of  the  jury  in  each  particular  in- 
stance, subject,  of  course,  to  the  general 
restriction  that  a  verdict  influenced  by 
prejudice,  passion,  or  corruption  will  not 
be  allowed  to  stand.  Beyond  this  the 
power  of  the  Court  is  limited,  as  in  cases 
of  ioriy  almost  ezdnsively  to  questions 
arising  on  the  admissibility  of  evidence 
when  offered  by  way  of  enhancing  or 
mitigating  damages."  It  is,  as  it  seems  to 
08,  by  way  of  enhancing  damages,  and  not 
as  a  special  head  of  damage  flowing  natur- 
ally from  the  breach,  that  evidence  of  the 
means  of  the  defendant  is  usually  given  at 
the  trial  If  it  were  otherwise,  such  head 
of  damage  would  require  special  averment 
on  the  record*  But  it  is  treated  as  part 
of  the  history  of  the  circumstances  of  the 
case,  and  as  enabling  the  jury  to  estimate 
properly  the  conduct  of  the  defendant. 
The  value  of  the  defendant's  property, 
says  Mr.  Justice  Cresswell  in  Smith  v. 
Woodfine  (40),  "  is  invariably  gone  into  in 
cases  of  tius  sort."  But  where  there  is  no 
Bpeeial  averment  on  the  record  of  pecuniary 
)o8B  arising  out  of  the  breach,  the  general 
allegation  of  the  breach  of  promise  im- 
ports, according  to  Lord  EUenborough, 
only  a  personal  injury— CAam^^in  v. 
WOJUamson  (2) — though  the  jury  may 
consider  such  personal  injury  with  refer- 
ence to  all  the  drcomstances  of  the  case. 

(89)  1  Com.  B.  Rep.  N.8.  660. 

(40)  1  Gom.  B.  Bep.  N.S.  660,  at  p.  666. 
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There  may,  of  course,  be  an  actual  loss  to 
the  temporal  estate  of  the  promisee  arising 
out  of  the  breach  of  contract.  If  such 
loss  is  to  be  relied  on  as  independent 
and  special  damage  in  an  action  against 
executors,  it  ought  to  be  specially  pleaded, 
and,  in  order  to  see  if  such  damage  is  in 
fiu^t  recoverable,  the  ordinary  line  as  to 
remoteness  of  damages  will  have  to  be 
drawn  according  to  the  well-known  doc- 
trine of  Hadley  v.  Baxendale  (28).  If  the 
above  is  a  correct  account  of  the  damages 
recoverable  in  an  action  of  breach  of  pro- 
mise, it  would  seem  to  follow  that  with 
the  death  of  the  promisor  all  claim  to 
damages  of  an  exemplary  or  sentimental 
kind  ought  to  cease,  and  that  such  damages 
only  ought  to  be  left  as  represent  com- 
pensation for  a  temporal  and  measurable 
loss  flowing  directly  from  the  breach  or 
within  the  contemplation  of  both  parties 
at  the  date  of  the  promise,  and  that  in  an 
action  against  executors  such  a  temporal 
loss,  if  it  is  alleged,  must  be  tested  accord- 
ing to  the  ordinary  rules  as  to  remoteness, 
as  applied  to  the  special  facts  of  the  case. 
In  the  present  action  there* is  no  special 
averment  of  temporal  loss,  and  we  ought 
not  to  allow  the  pleadings  at  this  late 
stage  to  be  amended,  and  to  send  down 
the  case  for  trial  again,  unless  we  are  satis- 
fied that  there  is  a  substantial  claim  under 
this  head  fit  for  the  consideration  of  the 
jury.  By  special  leave  of  the  Court  the 
plaintiff  has  now  filed  an  affidavit  as  to 
particulars  of  special  damage.  The  only 
items  which  are  entitled  even  to  plausible 
consideration  are  two:  first,  the  expense 
to  which  the  plaintiff  was  put  in  main- 
taining herself  as  a  feme  sole  subsequently 
to  the  breach ;  and  secondly,  the  amount 
expended  by  the  plaintiff  in  the  purchase 
of  underclothing,  <bc.,  in  preparation  for 
the  marriage.  The  plaintiff's  expense  in 
maintaining  herself  after  she  was  for- 
saken clearly  cannot  be  recovered.  It 
cannot  be  a  consequence  naturally  arising 
out  of  a  breach  of  promise  of  marriage, 
that  the  woman  is  to  be  entitled,  during 
the  remainder  of  her  life,  to  charge  the 
expenses  of  her  living  and  maintenance  to 
her  faithless  lover.  With  respect  to  the 
daim  for  underlinen,  <fec.,  it  is  sufficient 
to  Fay  that  the  materials  furnished  by  the 
plaintiffs  affidavit  do  not  shew  that  such 
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ptirohajsie  was  made  under  circumstances 
which  would  bring  the  expenditure  within 
the  head  of  dama^ies  flowing  directly  from 
the  allied  breach  of  contract,  or  within 
the  contemplation  of  the  parties  at  the 
time.  We  do  not  desire  to  intimate  any 
opinion  that  expenditure  in  respect  of  a 
marriage  trousseau  or  other  marriage 
preparation  must  necessarily  be  too  re- 
mote to  be  recovered  against  executors 
in  an  action  for  breach  of  promise  of 
marriage :  the  matter  must  in  each  case 
depend  upon  the  circumstances  of  the 
case.  But,  though  invited  to  do  so,  the 
plaintiff  has  not  given  us  the  means  of 
seeing  that  this  particular  head  of  damage 
can  be  sustained  by  evidence,  or  what 
case  she  has  for  asking  for  an  amend- 
ment to  be  made  in  the  statement  of 
claim  which  would  include  it.  The  action, 
therefore,  must  be  dismissed  with  costs. 
But  as  the  only  point  taken  by  the  defen- 
dants at  the  tnal  was  one  as  to  corrobora- 
tion, and  as  that  point  was  a  bad  one,  we 
think  that  there  ought  to  be  no  costs  of 
the  hearing  of  the  Divisional  Court  or 
of  this  appeal* 


Solicitors — Harvey  k,  Capron,  agents  for  T.  k, 
B.  Nicholflon,  Morpeth,  for  plaintiff ;  Gross- 
man, Grossman  k,  Prichard,  agents  for  G.  As 
F.  Brumell,  Morpeth,  for  defendants. 


1888. 
Feb.  10/ 


THB    QUBEN    V.   THE    DIBECTOBS 
OF    THE  GEEAT  WESTBBN  BAIL- 
WAT  COMPANT.     In  re  geobgb 
.  {deceased). 

OoToner  -^-Inquisition  —  Amendment  — 
Momslcmghter — Sufficient  Designation  of 
Person  cmd  Offence — Coroners  Act,  1887 
(60  dk  51  Vua.  c.  71),  *.  20. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.O.  31.] 


1887. 
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WILKINSON  AND  OTHERS   V. 
JAGQEB  AND  OTHfiBS. 


County  Court  —  Appeal  —  Application 
under  Friendly  Societies  Act,  1875  (38  d; 
39  Vict,  c.  60),  s.  22,  sidt-s.  {d). 

The  application  to  the  County  Cauri 
provided  by  section  22,  sub-s.  (d),  of  the 
Friendly  Societies  Act,  1875,  in  cases  of 
disj9Utes  bettoeen  a  friendly  society  and  it^ 
memherSf  should  be  made  by  plaint,  in  the 
ordinary  course,  and  the  decision  of  the 
County  Court  Judge  thereon  is  subject  to 
appeal  by  motion  to  the  High  Court,  ota  %n 
the  ease  of  an  ordinaa^  action  in  the 
County  Court. 

The  Queen  v.  Kettle  (55  Law  J.  Rep. 
Q.B.  470 ;  Law  Rep.  17  Q.B.  D.  761) 
commented  on. 

Appeal  from  the  Huddersfield  Conxity 
Court. 

The  plaintifib,  the  trustees  of  a  district 
branch  of  the  National  Independent  Order 
of  Odd  Fellows,  registered  under  tlie 
Friendly  Societies  Act,  1875  (38  Sl  39 
Yict.  0.  60)  (1),  sued  the  defendants,  the 

(1)  38  &  39  Vict,  c  60.  s.  22 :  "  Every  dispute 
between  a  member  or  person  claiming  through 
a  member  or  under  the  rules  of  a  reg^tered. 
society,  and  the  society  or  an  officer  thereof 
shall  be  decided  in  manner  directed  by  the  rales 
of  the  society,  and  the  decision  so  made  shall  be 
binding  and  conclnsive  on  all  parties  without 
appeal,  and  shall  not  be  removable  into  any 
Court  of  law  or  restrainable  by  injmictlon  ;  and 
application  for  the  enforcement  thereof  may  be 
n^e  to  the  County  Court. 

"  Provided  as  follows : — 

**{a)  The  parties  to  a  dispute  In  a  society 
may,  by  consent  (unless  the  rules  of  such  sooiety 
expressly  forbid  it),  refer  such  dispute  to  the 
chief  registrar,  or  to  the  assistant  registrar  in 
Ireland  or  Scotland,  who  shall,  with  the  consent 
of  the  Treasury,  either  by  himself  or  by  any  other 
registrar,  hear  and  determine  such  dispate,  and 
shall  have  power  to  order  the  expenses  of  de- 
termining the  same  to  be  paid  either  oat  of  the 
funds  of  the  society  or  by  such  parties  to  the 
dispute  as  he  shall  think  fit,  and  such  determi- 
nation  and  order  shall  have  the  same  effect  and 
be  enforceable  in  like  manner  as  a  decision  made 
in  the  manner  directed  by  the  rules  of  the 
society  : 

"(&)  The  chief  or  other  registrar  to  whom 
any  dispute  is  referred  may  administer  oaths, 
and  may  require  the  attendance  of  all  parties 
concerned,  and  of  witnesses,  and  the  prodno- 
tion  of  all  books  and  documents  relating  to  the 
matter  in  question ;  and  any  person  refusing  to 
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trustees  of  a  local  lodge  of  the  same 
society,  for  oontributions  due  from  the 
lodge  to  the  district  branch  under  the  rules 
of  the  society.  The  defendants  had  re- 
fosed  to  pay  the  contiibutious  claimed  by 
the  plaintifls,  on  the  ground  that  their 
lodge  had  seceded  from  die  district  branch, 
and  had  taken  all  the  steps  necessary  under 
their  rules  and  the  Act  to  entitle  them  to 
be  seyered  from  the  society.  The  plaintifis 
refused  to  recogni^the  secession  of  the 
defendants'  lodge  as  valid,  alleging  that 
tiie  proceedings  were  irregular,  and  while 
the  dispute  on  this  point  was  still  pend- 
ing, brought  this  action.  At  the  trial  in 
the  County  Court  the  r^istration  of  the 
defendants'  lodge  as  a  lodge  of  the  district 
branch  was  proved,  and  the  defendants 
claimed  to  have  the  registry  rectified  by 
striking  out  the  registration  of  their  lodge, 
whereupon  the  Oount^  Court  Judge  ad- 
journed the  case  for  the  purpose  of  enabling 

attend,  or  to  produce  any  documents,  or  to  give 
eridenoe  before  such  chief  or  other  registrar, 
shall  be  guilty  of  an  offence  under  this  Act : 

**  (0)  Where  the  rules  of  a  society  direct  that 
disputes  shall  be  referred  to  Justices,  the  dispute 
shall  be  determined  by  a  Court  of  summary 
jaiiadiction : 

"Provided  that  in  every  case  of  dispute 
oognisable  under  the  rules  of  a  society  by 
a  Ooort  of  summary  jurisdiction,  it  shall  be 
lawful  for  the  parties  thereto  tio  enter  into 
a  consent  referring  such  dispute  to  the  Ck>unty 
Court,  which  may  hear  and  determine  the 
matter  in  dispute : 

''(tf)  Where  the  rules  contain  no  direction 
as  to  ^putes,  or  where  no  decision  is  made  on 
a  dispute  within  forty  dajs  after  application  to 
the  society  for  a  reference  under  its  rules,  the 
member  or  person  aggrieved  may  apply  either 
to  the  County  Court,  or  to  a  CJourt  of  summary 
pixiadiction,  which  may  hear  and  determine  the 
matter  in  dispute : 

"(«)  The  Court,  chief  or  other  registrar, 
may,  at  the  request  of  either  party,  state  a  Case 
for  the  opinion  in  England  of  the  Supreme 
Court  of  Judicature,  in  Scotland  of  either 
diTision  of  the  Inner  House  of  the  Court  of 
Session,  or  in  Ireland  of  one  of  the  superior 
Courts  of  common  law  at  Dublin,  on  any  ques- 
tion of  law,  and  may  also  grant  to  either  party 
ioch  discovery  as  to  documents  and  otherwise, 
or  such  inspection  of  documents,  and  in  Scotland 
may  giant  warrant  for  the  recovery  of  docu- 
menta  aiid  examination  of  havers,  as  might  be 
gzanted  by  any  Court  of  law  or  equity,  such 
diaooveiy  to  be  made  on  behalf  of  the  society 
bj  such  officer  of  the  same  as  such  Court  or 
ngistnr  may  determine." 
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the  defendants  to  apply  to  theBegistrar 
of  Friendly  Societies  for  that  purpose. 
Upon  application  being  made  to  the  Re- 
gistrar, he  declined  to  act,  on  the  ground 
that  there  was  a  dispute  pending  between 
the  plaintifis'  branch  and  the  defendants' 
lodge.  The  case  then  came  on  again  for 
hearing  before  the  County  Court  Judge, 
when  the  plaintifBi  contended  that  by  sec- 
tion 11  of  the  Friendly  Societies  Act, 
1876,  the  defendants  were  estopped  by  the 
registry  from  denying  their  membeo^ip 
of  the  branch,  and  the  County  Court 
Judge  on  this  ground  declined  to  hear 
evidence  on  the  question  of  seoession,  and 
gave  judgment  for  the  plaintiff. 
The  defendants  appealed. 

Waddy,  Q.C,  and  J,  Lawaon  Walton, 
for  the  respondents. — There  is  a  pre- 
liminary objection  to  the  hearing  of  this 
appeal.  The  proceedings  before  the  County 
Cburt  Judge  were  not  by  way  of  plaint, 
but  were  an  application  to  ihe  County 
Court  under  section  22,  sub-section  {d) 
of  the  Friendly  Societies  Act,  1875  (1), 
and  the  Judge  sitting  under  that  sub- 
section was  acting  as  arbitrator  and  not  as 
Judge,  and  therefore  no  appeal  lies  by 
motion.  The  only  course  open  to  the  de- 
fendants was  to  have  proceeded  on  a  Case 
stated  by  the  arbitrator. 

J.  TindaX  Atkinson,  Q.C,  and  G.  H.  WO- 
kinson,  for  the  appellants. — A  dispute 
under  section  22,  sub-section  (d),  which  it 
is  admitted  that  this  is,  is  an  ordinary 
County  Court  action  and  not  an  arbitra- 
tion, and  therefore  ihe  appeal  is  by  motion. 
In  the  case  of  In  re  The  Royal  Liver 
Friendly  Society  (2)  it  was  held  there  was 
jurisdiction  to  remove  by  certiorari  into 
the  High  Court  proceedings  instituted 
under  section  22,  sub-section  {d),  in  the 
County  Court,  from  which  it  follows  that 
these  proceedings  are  by  way  of  plaint,  for 
otherwise  proceedings  by  certiorari  would 
not  be  applicable.  In  the  case  of  Tht 
Qiieen  v.  Catley  (3)  it  was  assumed  that 
the  proceedings  were  by  plaint.  There  is 
an  appeal  in  cases  under  the  Agricultural 
Holdings  Act,  1875,  s.  46,  where  the  word 

(2)  56  Law  J.  Rep.  Chanc.  821 ;  Law  Rep 
36  Ch.  D.  332. 

(3)  Law  Bep.  19  Q.B.  D.  492. 
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**  dispute  "  is  used  as  in  thia  sub-section — 
Hammer  v.  £tng  (4). 

Wills,  J. — The  preliminary  point  npon 
which  we  have  to  give  our  opinion  is  one 
of  much  importance,  although  our  de- 
cision cannot  affect  the  rights  of  the 
parties,  but  only  decides  the  question 
whether,  under  the  circumstances,  the  ap- 
peal from  the  County  Court  to  this  Court 
is  to  be  by  way  of  Special  Case,  as  from 
an  arbitrator,  or  in  the  ordinary  way  of 
appeal  by  motion.  Notwithstanding  the 
ambiguity  of  the  language  of  the  section 
referred  to,  I  have  come  to  a  clear  con- 
clusion that  the  proceedings  before  the 
County  Court  Judge  were  by  way  of  an 
ordinary  plaint.  The  word  "plaint"  has 
a  technical  meaning,  and,  if  the  complaint 
which  it  formulates  might  be  the  subject- 
matter  of  an  action  in  the  High  Court, 
there  can  be  no  reason  for  not  describing 
the  initiatory  statement  as  a  plaint.  I  take 
the  test  to  be,  would  the  subject-matter  of 
the  dispute  be,  apart  from  statutory  en- 
actment, the  subject-matter  of  an  action  in 
the  High  Court)  At  common  law  the 
claim  in  this  case  would  form  a  subject- 
matter  of  an  action  in  the  High  Court, 
unless  there  is  some  provision  to  the  con- 
trary in  the  Friendly  Societies  Act,  1875. 
The  question,  therefore,  is,  whether  sub- 
section {d)  of  section  22  of  that  Act  has 
that  effect ;  if  not,  the  action  was  properly 
brought  by  plaint  in  the  County  Court, 
and  an  appeal  lies  to  this  Court  on  this 
motion.  The  section  is,  no  doubt,  compli- 
cated, but  upon  careful  consideration  the 
scheme  appears  to  be  perfectly  intelligible. 
It  first  deals  with  the  case  where  the  rules 
of  a  society  have  provided  a  mode  for 
settling  disputes  between  the  society  and 
its  members,  and  provides  that  the  mode 
so  provided  is,  prima  facie,  to  be  binding 
upon  the  parties ;  but  that  it  may,  under 
certain  circumstances  and  conditions,  be 
varied.  By  sub-section  (a),  power  is  given 
to  go  by  consent  before  the  Registrar  of  the 
firiendly  societies ;  and  by  sub  section  (c),  in 
cases  where  by  the  rules  disputes  are  re- 
ferred to  Justices,  the  parties  may  by  con- 
sent go  to  the  County  Court.  After  thus 
dealing  with  variation  by  consent  of  the 

(4)  67  Law  Times,  N.S.  367. 


prescribed  method,  the  section  deals  with 
cases  where  no  method  for  settling  disputes 
has  been  prescribed  by  the  rules  of  the 
society.  Sub-section  {d)  provides  that,  if 
no  such  provision  has  been  made,  so  that, 
but  for  this  sub-section,  the  parties  would 
have  to  resort  to  the  High  Court,  they 
may  instead  apply  to  the  County  Court. 
The  whole  difficulty  in  this  case  arises 
out  of  the  use  of  the  word  "apply"; 
had  it  been  *'  bring  a  plaint  in,"  the  mean- 
ing  would  have  been  dear;  as  it  is, 
the  question  now  arises  whether  the  use 
of  the  word  ''apply"  means  anything 
else  than  applying  to  the  Court  for  the 
ordinary  remedy  by  action.  I  should  be 
sorry  to  have  to  hold  that  it  did,  as  it  is 
obviously  beneficial  to  the  parties  that  they 
should  be  able  to  bring  their  action  in  the 
County  Court  and  proceed  in  the  ordi- 
nary way.  But  this  question  is  scarcely 
open  after  the  decision  of  Mr.  Justice 
Chitty  in  In  re  The  Royal  Liver  Friendly 
Society  (2),  because  that  decision  could 
not  stand  if  the  proceedings  in  the  Couuty 
Court  had  not  been  by  plaint.  Those  pro- 
ceedings had  been  commenced  in  the 
Liverpool  County  Court  by  two  members 
of  a  friendly  society  to  have  certain  acts 
declared  to  be  uUra  vires',  and  the  mo- 
tion before  Mr.  Justice  Chitty  was  for 
a  writ  of  certiorari  to  remove  the  pro- 
ceedings into  the  High  Court,  not  for 
the  purpose  of  being  quashed,  but  of  being 
continued — and  unless  Mr.  Justice  Chitty 
had  decided  that  the  proceedings  were,  in 
fact,  an  action,  he  could  not  have  ordered 
the  writ  of  certiorari  to  issue.  Therefore 
the  substance  of  the  judgment  was,  that 
proceedings  under  section  22,  sub-section 
(d),  and  under  section  30,  sub-section  10, 
of  the  Friendly  Societies  Act,  do  not  oust 
the  jurisdiction  of  the  High  Court,  and 
that  proceedings  in  the  County  Court  under 
section  22,  sub-section  {d),  are  by  way 
of  action  removable  into  the  High  Court 
by  a  writ  of  certioraH.  The  point  now 
under  discussion  is  therefore  liirectly  in- 
volved in  the  decision  of  Mr.  Justice 
Chitty,  and  I  have  come  to  the  conclusion, 
therefore,  that  the  method  of  procedure 
provided  by  section  22,  sub-section  (d),  is 
an  action  commenced  by  plaint  in  the 
County  Court,  and  therefore  subject  to 
appeal. 
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WUhnton  ▼.  Jaggw, 

It  has  been  argued  that  the  provisions 
of  sab-section  (e)  woald  be  wholly  un- 
neoesearyin  the  case  of  a  plaint  in  the 
County  Court,  and  that  sub-section  (e) 
proTides  for  cases  of  reference  in  which 
the  County  Conrt  would  require  such 
powers,  that  sub-section  (0),  being  general 
in  its  language,  implies  that  all  the  fore- 
going sub-sections  stand  on  the  same  foot- 
ing, and  that  therefore  sub-section  {d) 
most  be  construed  as  providing  for  a  re- 
ference as  distinguished  from  an  action. 
That  argument  is  a  legitimate  one,  and 
well  worthy  of  consideration ;  but  it  is  not, 
to  my  mind,  a  satisfactory  method  of  in- 
teq)retation  to  say  that  because  an  enact- 
ment engrafted  upon  another  may,  if  the 
n&tnral  meaning  be  given  to  the  language 
of  tbesubetantiaJ  enactment,  contain  some- 
thing not  contradictory  or  inconsistent, 
bat  simply  redundant  and  unnecessary, 
therefore  words  should  be  read  in  a  sense 
which  they  do  not  ordinarily  bear.  The 
provisions  of  sub-section  (e)  are  wanted 
for  sab-sections  (a),  (&),  and  (e),  and  it 
does  not  seem  to  me  to  matter  much 
that,  though  unnecessary  for  sub-section 
((Q,  they  are  not  in  terms  limited  to  the 
other  sub-sections. 

The  rules  as  to  appeals  from  County 
Courts  have  abolished  appeal  by  Special 
Case  which  was  given  by  13  <fe  14  Vict.  c. 
61  in  ordinary  actions.  This  was  decided 
in  the  case  of  The  Queen  v.  Kettle  (5)  by 
my  brother  Grantham  and  myself.  There 
are,  however,  many  cases  to  which  that 
case  has  no  necessary  application,  and  as 
to  which  I  give  no  opinion.  When  such 
a  case  arises  it  must  be  dealt  with  upon 
its  own  merits  and  with  reference  to  its 
own  circumstances.  It  is  enough  for  the 
present  purpose  to  say  that  the  proceedings 
in  the  County  Court  in  this  case  were  by 
way  of  action,  and  that  therefore  this 
appeal  lies. 

Graktham,  J. — I  am  of  the  same 
opinion.  With  regard  to  the  question 
whether  an  appeal  can  be  by  Special  Case, 
I  think  that  our  decision  in  The  Queen  v. 
EeUle  (5)  decides  that  in  all  ordinary 
cases  where  an  appeal  lies  to  the  High 
Court  from  the  County  Court,   it  must, 

(5)  66  Law  J.  Rep.  Q.B.  470 ;  Law  Rep. 
17  Q.B.  D.  761. 
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under  the  Judicature  Bules,  be  by  motion ; 
but  I  do  not  say  that  those  rules  would 
destroy  the  right  of  appeal  by  Special 
Case  in  cases  where  it  has  been  granted  by 
statute  under  special  circumstances,  and  I 
wish  it  to  be  understood  that  our  decision 
in  that  case  does  not  affect  the  question  of 
a  right  of  appeal  by  Special  Case  given  by 
statute. 

Now,  as  to  the  question  whether  an  ap- 
plication under  section  22,  sub-section  (c^), 
is  an  appeal  by  the  parties  to  the  County 
Court,  or  merely  an  exercise  of  the  same 
power  that  is  given  them  by  sub-section 
(c),  I  think  we  should  follow  the  decision 
in  The  Royal  Liver  Friendly  Society  (2), 
although  I  doubt  if  the  last  case  applied 
to  section  22  at  all.  There  the  rules  of 
the  society  incorporated  section  30  of  the 
Act,  and,  since  that  section  gives  a  power 
to  go  to  the  County  Court,  I  do  not  see 
how  the  question  upon  section  22  became 
material.  If  the  case  was  decided  upon 
section  30  only,  there  would  be  no  doubt 
about  the  decision,  quite  independently  of 
section  22.  In  the  present  case,  however, 
we  must  decide  upon  the  construction  to 
be  put  upon  section  22,  sub-section  {d). 
It  is  said  that  it  gives  no  different  i)ower 
from  that  given  by  subsections  (a),- (6), 
and  (c) ;  but  if  that  is  so,  there  can  be  no 
necessity  for  sub-section  {d)  at  all.  No 
doubt  a  difficulty  arises  from  the  fact 
of  sub-section  (e)  following  it;  but  that 
does  not  govern  subsection  {d),  which 
gives  the  power  of  applying  to  the  County 
Court  in  the  ordinary  way. 

[The  appeal  was  then  heard,  and  ulti- 
mately remitted  to  the  County  Court 
Judge  to  find  the  facts  as  to  the  alleged 
secession.] 

Solicitors— Godfrey,  Rhodes  &  Co.,  agents  for 
J.  W.  Piercy,  Huddersfield,  for  appellant*; 
8.  Learoyd  &  James,  agents  for  Learoyd  & 
Simpson,  Huddersfield,  for  respondent. 
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Bankeuptcy.  1  T 

1 888  ^      ^^  HENDERSON ;  ex  parte 

Feb.  3. 


TY- 


HENDERSON.* 


Bcmkruptcy — Final  Judgment  —  Alir 
many  pendente  lite  —  BarJcruptcy  Act, 
1883  (46  <lc  47  Vict.  o.  62),  s.  4,  »ah-8.  1 

There  is  no  final  judgment  in  respect  of 
which  notice  can  he  served  under  section  i, 
sub-section  (gr),  of  the  Bankruptcy  Act, 
1883,  for  the  amount  of  arrears  of  an 
order  for  a  yearly  sum  payable  monthly 
pending  a  matrimonial  suit. 

Appeal  of  the  petitioning  creditor  (wife 
of  the  debtor)  from  the  refusal  of  a  receiv- 
ing order  by  Mr.  Registrar  Brougham. 

On  the  25th  of  April,  1887,  the  peti- 
tioning creditor  filed  a  petition  against  the 
debtor  for  a  judicial  separation  on  the 
ground  of  desertion.  On  the  10th  of  May 
following  on  her  petition  an  order  for 
120^.  a  year,  payable  monthly,  as  alimony 
pendente  lite  was  made.  On  or  about 
the  10th  pf  October,  50Z.  of  alimony  were 
in  arrear,  and  the  petitioning  creditor 
served  on  the  debtor  a  bankruptcy  notice 
requiring  him  to  pay  the  50^.  as  a  judg- 
ment debt. 

S.  Woolf  for  the  appellant,  contended 
that  the  order  for  alimony  was  a  final 
judgment  within  the  Bankruptcy  Act, 
1883  (46  «k  47  Vict.  c.  52),  s.  4,  sub-s.  1 
(g).  In  Ex  parte  Moore  ;  in  re  Faithfull 
(1)  an  order  was  held  to  be  included 
in  the  term  "judgment."  In  Linton  v. 
Linton  (2)  the  petitioner  proved  in  the 
bankruptcy  in  respect  of  arrears  of  alimony, 
and  the  Court  held  that  a  liability  to  pay 
alimony  was  not  a  future  debt  provable  in 
bankruptcy. 

He  also  cited  Dickens  v.  Dickens  (3). 

J/.  J.  M.  Mackenzie,  for  the  respondent, 
was  not  called  on  to  argue. 


*  Coram   Lord  Esher,  M.R.,   Fry,  L.J.,   and 
Lopes,  L.J. 

(1)  54  Law   J.  Bep.  Q.B.  190;  Law  Rep.  14 
Q.B.  D.  627. 

(2)  64   Law   J.  Rep.    Q.B.  629;    Law  Rep. 
15  Q.B.  D.  239. 

Qi)  .31  Law  J.  Rop.  Prob.  &  M.  183. 


Lord  Eshsb,  M.K.^The  law  does  not 
enable  the  Court  to  grant  relief  in  this 
case  in  the  form  asked.  The  qaeetion  is 
whether  an  order  for  alimony  penderUe 
lite  for  120^.  a  year,  payable  monthly,  is  a 
**  final  judgment,"  within  the  meaning  of 
section  4  of  the  Bankruptcy  Act,  1883. 
That  question  must  be  determined  upon 
the  view  to  be  taken  of  the  order  at  the 
time  when  it  was  made.  If  the  order  was  * 
not  a  final  order  at  the  time  it  was  made, 
it  could  not  become  a  final  order  by  reason 
of  its  being  disobeyed  or  other  subsequent 
events.  The  fact  that  arrears  had  arisen 
ought  not  to  be  taken  into  consideration. 
From  this  point  of  view  it  is  not  a  final 
order,  because  it  comes  to  an  end  with  the 
suit ;  but  it  is  said  that  the  order  amounts 
to  a  series  of  orders,  each  of  them  final,  to 
pay  lOL  a  month.  The  ord^,  however,  is 
not  final  either  as  a  whole  or  in  r^ard  to 
any  particular  part,  and  can  be  varied 
from  time  to  time.  It  is,  therefore,  an  in- 
terlocutory and  not  a  final  order.  It  was 
said  that  the  case  of  Ex  parte  Moore  (1) 
was  applicable.  In  that  case,  however, 
the  order  to  pay  was  part  of  a  final  judg- 
ment which  determined  the  main  issae 
between  the  parties,  and  was  therefore 
treated  as  a  final  order.  This  order  for 
payment  of  lOl,  a  month  is  part  of  an  in- 
terlocutory order  for  payment  of  alimony, 
and  not  part  of  a  final  judgment.  The 
appeal  must  therefore  be  dismissed. 

Fry,  L.J. — I  regret  this  appeal,  which 
could  not  possibly  succeed.  The  appellant 
alleges  that  she  obtained  a  **  final  judg- 
ment," in  that  she  obtained  an  order  for 
payment  of  alimony  pendente  lite.  In  the 
first  place,  that  order  is  not  a  judgment. 
It  is  a  simple  order  as  contrasted  with  a 
judgment.  In  the  next  place,  it  is  not 
final.  I  cannot  conceive  any  order  ever 
made  by  any  Court  less  final  in  its  nature 
than  this  order.  It  is  an  order  for  pay- 
ment pendente  lite,  and  would  come  to  an 
end  when  the  final  judgment  was  pro- 
nounced. It  was  subject  to  review  at  any 
time  by  the  Judge  in  Divorce.  It  was, 
therefore,  as  far  from  final  as  any  order 
could  be.  The  argument  from  Ex  parte 
Moore  (1)  was  founded  upon  a  misappre- 
hension. In  that  case  the  judgment  finally 
settled  the  rights  of  the  litigant  parties, 
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Inre  Hendenon;  ex ^f arte  He^uLerton  ^App,)^ 
though  it  oontained  an  order  of  reference 
as  to  the  damages.     It  was  held  that  the 
order  of  referenoe  did  not  prevent  the 
jadgment  being  final. 

LoFESy  L.J. — According  to  Ex  parte 
Moore  (1),  no  order  can  be  final  unless 
it  is  oontained  in  a  final  judgment.  The 
order  is  in  every  sense  interlocutory  and 
not  a  *'  final  judgment." 

Appeal  dismissed. 

Solicitors  —  Lewis   k    Lewis,    for    appellant ; 
Tyrrell,  Lewis  &  Co.,  for  respondent. 


[IN  THE  COUKT   OP  APPEAL.] 

Bankruptcy.!  r 

1888  >       ^*  RiDDELL;   ex  parte 

Feb. 


UPTCY.  1 

17.     J 


THE  EARL  OF  STRATHMORE.* 


Bavkruptcy  —  Final  Judgment — Z)a- 
missal/or  Want  of  Prosecution — Ord&r  to 
pay  Costs^Bankruptcy  Act,  1883  (46  4c 
47  Fktf.  0.  52),  s.  4,  suh-s.  1  {g). 

Where  an  action  for  possession  of  land, 
a  declaration  of  title,  and  mesne  profits  is 
dismissed  with  costs  for  want  of  prosecu- 
tion, there  is  no  final  judgment  for  the 
amount  of  the  costs  in  respect  of  which 
notice  can  he  served  under  section  4,  sub- 
section 1  (^),  of  the  Bankruptcy  Act, 
1883,  with  a  view  to  an  act  of  bankruptcy. 

Appeal  of  the  Earl  of  Strathmore  from 
the  judgment  of  Cave,  J.,  and  Grant, 
ham,  J.,  affirming  an  order  dismissing  a 
petition  in  bankruptcy  made  in  the  County 
Court  at  Newcastle-on-Tyne. 

The  act  of  bankruptcy  relied  on  was 
non-compliance  with  a  bankruptcy  notice 
issued  under  section  4,  sub  section  1  {g), 
of  the  Bankruptcy  Act,  1883,  in  respect 
of  a  judgment  under  Order  XXVI  I. 
nde  1,  dismissing  with  costs  for  want  of 
prosecution,  and  in  default  of  a  statement 
ofdaim,  ofan  action  brought  by  Riddell 
against  the  Earl  of  Strathmore,  and  claim- 
ing possession  of  certain  land,  a  dedara- 

•  Qfram  Lord  Esher,  M.R.,  Fiy,  L.J.,  and 
l«p«,L.J. 
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tion  of  iitle  to  it,  and  mesne  profits, 
taxed  costs  amounted  to  52Z. 
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J,  N".  Higgins^  Q.C,  and  H.  Stephenf 
for  the  appellant. — This  is  a  final  judg- 
ment within  the  meaning  of  the  section, 
notwithstanding  that  the  judgment  is  no 
.  bar  to  another  action.  A  final  judgment 
is  not  necessarily  a  judgment  acting  as  an 
estoppel.  In  £x  parte  Chinery  (1)  a 
garnishee  order  was  field  not  a  final  judg- 
ment ;  in  Ex  parte  Schmitz ;  in  re  Cohen 
(2)  there  was  a  mere  order  to  pay  costs ;  but 
in  In  re  Faithfull ;  ex  parte  Moore  (3)  an 
order  for  the  costs  of  an  action  to  be  paid 
by  the  defendant  to  the  plaintiff  as  part  of 
a  judgment  giving  the  plaintiff  an  in- 
junction was  held  to  be  a  final  judgment 
for  the  amount  of  the  costs.  This  case  is 
the  converse  of  that.  The  judgment  in 
this  case  is  an  estoppel,  because  it  was  an 
action  of  ejectment,  which  is  a  claim  for 
the  possession  of  land  on  the  day  of  the 
date  of  the  writ.  It  is  am  estoppel  as  be- 
tween the  parties  so  far  as  possession  on 
that  one  day  is  concerned,  but  not  for  the 
next  day. 

S.  Wodf,  for  the  respondent,  was  not 
called  upon  to  argue. 

Lord  Esher,  M.II. — We  must  decide 
this  case  according  to  the  construction 
put  on  the  statute  in  the  former  cases — that 
is,  the  cases  of  Ex  parte  Chinery  (1)  and 
Ex  parte  Moore  (3) — ^for  the  other  cases 
dted  are  based  upon  them.  The  prin- 
ciple of  Ex  parte  Chvnery  (1)  is  stated 
by  Lord  Justice  Cotton  at  p.  664,  where 
he  said  that  a  final  judgment  was  '*a 
judgment  obtained  in  an  action  whereby 
a  previously  existing  liability  of  the  de- 
ifendant  to  the  plaintiff  is  ascertained  or 
established,"  and  he  points  out  that  every 
order  may  be  enforced  like  a  judgment, 
but  that  every  order  is  not  a  judgment. 
For  my  part  I  eschew  definitions,  and  I 
do  not  know  whether  Lord  Selbome  in 
Ex  parte  Moore  (3)  can  be  said  to  have 
added  to  Lord  Justice  Cotton's  definition. 
In  that  case  the  Lord  Chancellor  said  that 

(!)  53  Law  J.  Rep.  Chanc.  663;  Law  Rep. 
12  Q.B.  D.  342. 

(2)  63  Law  J.  Rep.  Chanc  1168;  Law  Rep. 
12  Q.B.  D.  609. 

(3)  54  Law  J.  Rep.  Q.B.  190;  Law  Rep. 
14  Q.B.  D.  627. 
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**  there  must  be  a  proper  litis  contestation 
and  a  final  adjudication  between  the 
parties  to  it  on  the  merits."  Lord  Justice 
Cotton  in  the  same  case  explains  how  the 
previously  existing  liability  in  his  de- 
finition includes  a  tort,  but  does  not,  I 
think,  improve  his  definition.  Lord  Sel- 
borne  is  reported  to  have  said  that  there 
must  be  a  final  adjudication  ''on  the 
merits"  (4).  I  do.  not  think  the  Lord 
Chancellor  meant  that,  but  that  if  be- 
tween the  two  parties  the  question  can 
be  raised  again  the  judgment  is  not  final. 
In  this  case  it  can  be  raised  again,  and 
is  equivalent  to  a  judgment  of  non-suit. 
In  my  opinion,  assuming  this  to  be  a 
judgment  at  all,  I  think  it  was  not  final. 

Fry,  L.J. — The  action  on  which  this 
order  was  made  was  for  possession  of  land, 
a  declaration  of  title  to  the  land,  and  for 
mesne  profits.  It  was  dismissed  for  want 
of  prosecution.  That  is  an  order,  and  I 
doubt  whether  it  is  a  j  udgment  at  all ;  but 
the  question  in  this  case  is  whether  it  is 
final.  In  all  the  decisions  on  this  section 
we  find  the  principle  that  there  can  be  no 
final  judgment  unless  it  is  a  conclusive 
determination  of  the  matters  in  controversy 
in  the  action.  It  is  said  that  the  action 
was  an  action  of  ejectment ;  but  that  is  an 
error,  as  a  declaration  of  title  is  asked. 
If  a  declaration  of  title  had  been  made, 
the  judgment  would  have  been  final ;  but 
the  dismissal  of  the  action  for  want  of 
prosecution  is  not  final. 

LoPES,  L.J. — In  spite  of  the  warning 
of  previous  failures  in  defining  a  finsd 
judgment,  I  think  there  is  one  substantially 
good — namely,  "  the  final  adjudication  of 
the  matters  in  contest  in  the  action  be- 
tween the  parties  to  the  action."  The 
plaintiff  in  this  case,  after  various  unsuc- 
cessful attempts  to  make  a  statement  of 
claim,  had  his  claim  dismissed,  and  I  think 
the  decision  below  was  right. 

Appeal  dismissed. 

Solicitors— Weatern  &  Sons,  for  appellant ;  D.  E. 
Stanford,  Newcastle-on-Tyne,  for  respondent. 


(I)  The  words  do  not  occur  in  Lord  Sel- 
borne's  judgment  as  reported  64  La"'  J.  Rep. 
Q.B  at  "p.  191  ;  but  in  Law  Rep.  14  Q.B.  D.  at 
p.  633. 


} 


LEMON   V,   SIICMONS. 


1888, 
Feb.  8,  9. 

Husharid  and  Wife — Wife^s  Remedies — 
Ma/rried  Women's  Property  Act,  1882  (45 
ds  46  Vict.  c.  75),  section  12 — Allegation  by 
Third  Party  that  Husband  has  committed 
indictable  Offence — Actionable  Slander, 

It  is  no  offence  for  a  husband  to  take 
his  wif^s  money  while  they  are  living 
together;  sed  aliter  while  they  are  living 
apart. 

Words  spoken  amounting  in  substance 
to  an  allegation  that  a  husband  has  robbeil 
his  wife,  and  nothing  more,  wiU  not  sup- 
port an  action  for  slander  by  the  husband 
against  the  speaker^  since  they  do  not  in 
themselves  impute  an  indictable  offence. 

The  I2th  section oj  the  Married  Women's 
Property  Act,  1882,  which  alone  creates 
any  su>ch  offence  on  the  part  of  the  husband^ 
contains  a  proviso  thai  "  no  criminal  pro- 
ceedings shall  be  taken  by  any  wife  against 
her  husband  while  they  are  living  together 
as  to  or  concerning  any  property  claimed  by 
her,  nor  while  they  are  living  apart  as  to 
or  concerning  any  act  done  by  the  husband 
while  they  were  living  together^  concerning 
property  claimed  by  the  wife^  unless  such 
property  shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  w/e." 
Accordingly,  unless  the  words  complained 
of  allege  that,  besides  robbing  his  wife,  the 
husband  was  living  apart  from,  or  desert- 
ing, or  about  to  desert  her,  they  contain  no 
imputation  of  an  indictable  offence,  and 
consequently  impute  no  alienable  slander. 

This  was  a  motion  by  defendant  that 
the  judgment  given  at  the  trial  of  the 
action  in  favour  of  the  plaintiff  might  be 
reversed,  and  instead  thereof  judgment 
entered  for  the  defendant,  or  that  a  new 
trial  be  had  between  the  parties. 

The  action  was  for  damages  for  slander. 
The  statement  of  claim  set  out  that  the 
plaintiff  had  suffered  damages  by  reason 
of  the  defendant  having  fiedsely  and  ma- 
liciously spoken  and  published  of  the 
plaintiff  at  a  meeting  of  the  Guardians  of 
the  Poor  for  Stepney  Union,  held  at 
Stepney  on  the  14th  of  April,  1887,  the 
following  words  :  "  Mrs.  Lemon's  insanity 
had  been  brought  about  by  her  husband's 
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[meaning  thereby  the  plaintiff's]  violence; '' 
and  fbrUier,  that  **  Mr.  Lemon  [meaning 
thereby  the  plaintiff]  was  most  anxious  to 
get  rid  of  his  wife  in  order  that  he  might 
take  the  remainder  of  her  money ; "  and 
farther,  that  *^  Mr.  Lemon  [meaning  the 
plaintiff]  had,  previous  to  his  wife's 
remoTal,  in  conjunction  with  Lemon's 
sister,  broken  open  a  box  belonging  to  his 
wife,  in  her  room,  and  had  robbed  her  of 
a  sum  of  about  Idl"  and  that  "  Lemon 
[meaning  the  plaintiff]  wanted  to  get  his 
said  wife  off  the  bed  in  order  to  get  the 
money  which  she,  Lemon's  wife,  had 
placed  there." 

By  his  defence  the  defendant  pleaded 
privilege,  and  that  the  statement  was  true 
in  substance  and  in  fact. 

At  the  trial  of  the  action  before  Day,  J., 
and  a  common  jury,  the  plaintiff  obtained 
a  verdict  for  261,  and  judgment  was  given 
for  that  sum  and  for  costs. 

The  grounds  set  out  in  the  present 
notice  of  motion  were,  as  to  the  judgment 
being  reversed  and  entered  for  the  de- 
fendant, that  the  words  complained  of 
were  not  capable  of  the  meaning  that  the 
plaintiff  had  feloniously  stolen  money  from 
his  wife,  or  had  committed  any  other  in- 
dictable offence;  and  that  there  was  no 
evidence  of  actionable  slander ;  and  that 
the  occaaion  on  which  the  said  words  were 
spoken  was  privileged,  and  there  was  no 
evidence  of  personal  malice.  The  grounds 
for  the  alternative  application  for  a  new 
trial  were  that  the  Judge  misdirected  the 
jury  in  omitting  to  direct  them,  or  in  not* 
sufficiently  directing  them,  as  to  what 
would  amount  to  a  felonious  stealing  by 
a  husband  from  a  wife,  and  what  would 
amount  to  an  imputation  of  such  a  steal- 
iugf  and  in  omitting  to  direct  them  that 
the  words  complained  of  were  not  capable 
of  the  meaning  that  the  plaintiff  had 
feloniously  stolen  money  from  his  wife, 
or  had  committed  any  other  indictable 
oflenoe. 

Bo9anqueif  Q,C.  {H.  Stevens  with  him), 
for  the  defendant. — The  learned  Judge  at 
the  trial  left  the  question  to  the  jury  that 
ft  husband  might  feloniously  steal  his  wife's 
goods,  without  any  direction  as  to  the  12th 
section  of  the  Married  Women's  Property 
Aet,  1882.    He  did  not  direct  the  jury  as 


to  what  would  amount  in  law  to  a  larceny 
by  a  husband  from  a  wife.  In  substance 
he  told  them  that  they  had  to  find  if  the 
husband  had  robbed  the  wife,  without 
further  direction  as  to  whether  such  act 
had  been  committed  by  the  husband  when 
leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife  in  the  sense  of  the  proviso 
in  the  12th  section,  to  the  effect  that  the 
husband  can  only  be  indicted  whilst  living 
apart  from,  or  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife.  At 
common  law  no  such  offence  as  larceny  by 
the  husband  exists;  it  is  absolutely  the 
creation  of  statute,  and  inferentially  the 
12  th  section  makes  it  an  offence  on  the  pro- 
secution of  the  wife  alone.  Here  there 
was  no  evidence  that  the  husband  and  wife 
were  living  apart,  or  that  the  husband  con- 
templated leaving  or  deserting,  or  had  left 
or  deserted,  his  wife.  Consequently  nothing 
was  shewn  that  would  amount  to  an  im- 
putation by  the  defendant  of  a  felonious 
stealing  by  the  plaintiff  from  his  wife. 
The  plaintiff  could  not  be  guilty,  under 
the  circumstances,  and  accordingly  no 
action  would  lie  for  the  words  spoken,  as 
they  did  not  impute  an  indictable  offence 
— Jackson  v.  Adams  (1)  and  Williams  v. 
StoH  (2). 

F.  J,  Lowe,  for  the  plaintiff. — It  is  sub- 
mitted that  the  statement  of  claim  alleges 
three  distinct  charges  of  offence :  the  first, 
assault;  the  second,  larceny;  and  the  third 
conspiracy.  The  true  reading  of  the  12th 
section  of  the  statute  is  that  no  criminal 
proceedings  shall  be  taken  by  a  wife 
against  her  husband  while  living  together, 
or  while  living  apart,  "  unless  such  pro- 
perty shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife."  It 
is  submitted  that  this  sentence  refers  to  the 
two  cases  that  go  before;  otherwise  the 
anomalous  result  would  be  arrived  at — 
namely,  that  the  wife  could  not  prosecute 
her  husband  if  he  returned  to  her  after 
having  robbed  her. 

It  is  submitted  that  the  offence  as  de- 
fined by  the  Act  was  properly  left  to  the 
jury.  Williams  v.  StoU  (2)  is  distinguish- 
able :  there  the  allegation  was  that  the 

(1)  2  Bing.  N.O.  402. 

(2)  lCr.&M.675. 
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plaintiff  had  oommitted  an  offence  he 
could  not  possibly  have  committed  with 
regard  to  the  office  he  held.  But  it  is 
otherwise  here,  for  here  the  plaintiff 
might  well  have  committed  the  offence 
imputed  to  him.  Apart  from  the  Act, 
however,  it  is  submitted  that  the  allegation 
of  conspiracy  between  the  plaintiff  and  his 
sister  is  sufficient  to  sustain  the  verdict 
and  judgment. 

Boaanquet,  Q.G.,  in  reply. — The  point 
made  by  the  other  side  is  really  this,  that 
although  in  fact  the  plaintiff  was  living 
with  his  wife,  and  therefore  could  not  have 
committed  the  offence,  still  this  action 
could  lie,  because  the  words  may  have  im- 
puted conspiracy  on  account  of  the  allega- 
tion as  to  the  breaking  open  of  the  box  in 
conjunction  with  the  plaintiff's  sister.  But 
if  this  had  been  relied  on  at  the  trial  it 
would  have  been  opened  in  the  argument 
of  the  pkdntiff^s  case,  and  this  was  never 
done  at  all. 

HuDDLESTON,  B. — In  this  case,  which 
was  very  well  and  completely  argued  before 
us  yesterday,  the  verdict  at  the  trial  was 
for  the  plaintiff  for  2bL  for  slander  alleged 
to  have  been  uttered  by  the  defendant. 
The  statement  of  claim  set  out  that  the 
defendant  said  that  Mrs.  Lemon's  insanity 
was  brought  on  by  her  husband's  conduct ; 
that  Lemon  was  anxious  to  get  rid  of  his 
wife  so  as  to  get  her  money,  and  that  he 
had  broken  open  her  box  and  robbed  her 
of  7bl,  The  defence  allied  in  the  first 
place  that  this  was  a  privileged  communi- 
cation ;  but  the  learned  Judge  at  the  trial 
held  that  this  was  not  so.  With  regard, 
however,  to  this  defence  of  privilege,  it 
does  not  appear  very  clearly  from  the 
learned  Judge's  notes  under  what  drcum- 
stances  the  enquiry  was  held  by  the 
guardians  at  which  ihe  words  were  spoken. 
As  the  learned  Judge,  however,  had  held 
that  the  occasion  was  not  privileged,  there 
appears  to  be  no  sufficient  ground  for  dis- 
turbing his  judgment  on  this  point. 

The  real  substance  of  the  defence  was, 
did  the  meaning  of  the  words  uttered  im- 
pute an  indictable  offence  or  noti  The 
suggestion  was  in  fact  that  the  plaintiff 
hfd  caused  his  wife's  insanity  by  his 
violenoe.  If  he  had  assaulted  her,  he 
might  certainly  have  oommitted  an  in- 


dictable  offence ;  but  there  was,  so  fiur  as  I 
can  see,  no  assault,  or  intention  to  assault. 
Another  suggestion  made  by  Mr.  Lowe 
was  very  ingenious,  and  was  that  as  the 
plaintiff  had  in  conjunction  with  his  sister 
broken  open  his  wife's  box  there  was  an 
imputation  of  conspiracy.  But  it  does  not 
appear  to  me  that  the  words  themselves 
amounted  to  a  charge  of  ctiminal  con- 
spiracy. 

Now  comes  the  remaining  and  real  ques- 
tion, as  to  the  words  about  the  plaintiff 
robbing  his  wife :  Did  they  or  did  they 
not  impute  an  indictable  offence  t 

I  am  of  opinion  that  they  did  not. 
From  the  shorthand- writer's  notes  of  the 
evidence  it  seems  that  in  the  first  place. 
Lemon,  the  plaintiff,  did  not  want  a  Dr. 
Sheppard  to  see  his  wife,  and  got  her  off 
to  a  workhouse  with  a  view  to  get  rid  of 
her  so  that  he  might  obtain  the  residue 
of  the  150Z.  she  had  in  a  box  in  her  room. 
In  the  second,  that  the  plaintiff  possessed 
himself  of  75/.,  the  residue  of  that  sum. 
The  substance  of  all  this  is  that  plaintiff 
had  married  a  woman  possessed  of  IbOL, 
and  whilst  living  with  her  he  took  75/. 
of  her  money,  and,  in  order  to  get  the 
rest,  packed  her  off  to  the  workhouse  or 
an  asylum. 

Now  do  these  words  include  an  indict- 
able offence  t  It  is  to  be  remembered  that 
this  is  oral  slander,  and  that  no  special 
damage  has  been  alleged. 

At  common  law  such  an  offence  cannot 
be  committed,  and  under  the  statute  it 
can  only  be  committed  if  the  parties  are 
living  apart,  or  if  the  husband  has  de- 
serted or  is  about  to  desert  his  wife. 

The  proviso  to  the  12th  section  of  the 
statute  is  as  follows  :  "  Provided  always 
that  no  criminal  proceedings  shall  be  taken 
by  any  wife  against  her  husband  by  virtue 
of  this  Act  while  they  are  living  together, 
as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they* are  living  apart, 
as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together, 
concerning  property  claimed  by  the  wife, 
unless  such  property  shall  have  beeo 
wrongfully  taken  by  the  husband  when 
leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife." 

Therefore  it  is  no  o£fonoe  for  a  husband 
to  take  his  wife's  money  while  th^  aie 
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iinng  together ;  sed  aliter  when  they  are 
living  apart. 

Bat,  in  the  present  case,  the  parties 
were  living  together  when  the  first  sam 
of  money  was  alleged  to  have  been 
stolen;  and  as  to  the  remainder  it  did 
not  appear  that  the  husband  had  any  idea 
of  deserting  his  wife  when  he  was  alleged 
to  have  taken  it.  All  that  the  words  in 
qaestion  impated  was  some  kind  of  artifice 
on  the  plaintiff's  part  in  procuring  his 
wife's  removal,  in  order,  as  was  suggested, 
to  enable  him  to  obtain  the  rest  of  her 
money. 

Can  it  be  said  that  the  words  spoken, 
taken  in  their  ordinary  sense,  imputed 
that  the  plaintiff  had  stolen  his  wife's 
money  while  they  were  living  apart  or 
when  he  was  about  to  desert  her  %  I  am 
of  opinion  that  they  cannot  be  taken  to 
impute  anything  of  the  sort.  Taking  the 
words  together,  they  do  not  appear  to  me 
to  shew  any  intention  of  imputing  an 
indictable  offence. 

With  regard  to  the  cases  cited,  Jackson 
V.  Adams  (1)  and  WiUiams  v.  Stott  (2), 
I  do  not  say  they  go  the  whole  length, 
bnt^  at  any  rate,  in  principle  they  support 
the  view  I  take. 

My  oonclasion  is  that  the  words  in 
their  fullest  sense  merely  implied  that  the 
plaintiff  took  part  of  his  wife's  money 
whilst  they  lived  together,  and  that  he 
got  her  into  a  lunatic  asylum  to  get  the 
rest,  and  do  not  suggest  that  he  had  left 
or  was  leaving  her,  or  intending  to  do  so. 

Therefore,  as  there  was  no  imputa- 
tion of  an  indictable  offence,  there  was  no 
actionable  slander,  and  no  action  could  be 
sustained ;  and  our  decision  must  be  that 
judgment  be  entered  for  the  defendant. 

Makisty,  J. — I  entirely  concur  in  the 
judgment  of  my  learned  brother.  The 
statement  of  claim  shews  that  previous  to 
his  wife's  removal  the  plaintiff  had,  in  con- 
junction with  his  sist«r,  broken  open  a 
box  and  robbed  his  wife  of  Ibl  But  here 
it  is  to  be  observed  there  is  no  innuendo. 
If  there  had  been,  what  must  it  have 
shewn  1  Clearly  the  plaintiff  would  have 
had  to  make  out  that  the  innuendo  was  that 
be  took  the  money  with  the  immediate 
intention  of  leaving  his  wife. 

All  that  the  words  spoken  here  come  to, 
is  this— that  the  plaintiff  had  wrongfully 


taken  his  wife's  money  while  they  were 
living  together.  This  imputes  no  indict- 
able  offence  under  the  statute^  and  ac* 
oordingly  no  actionable  slander  is  main- 
tainable. 

JudgmerU  /or  de/endafU. 


Solicitors — David  A.  Bomain,  for  plaintiflE ; 
M.  Nordon,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1888.       lln  re  burdett;    ex   parte 
Jan.  20,  30.  J  byrne.* 

Bill  of  Sale— Void  as  to  Chattels'^ 
Valid  OrS  to  Fixtures — Security  for  one 
Sum  of  Money-^BiUsofSak  Act,  1878(41 
<lc  42  VicL  c.  31),  m.  ^  and  b  ;  Bills  oj 
Sale  Act,  1882  (45  <fc  46  Vict,  c,  43),  s.  9. 

An  assignment  of  personal  cfuiUels  with- 
in the  application  of  the  Bills  of  Sale  Acts, 
together  with  fixtures  not  within  their  ap- 
plication, to  secure  one  sum  of  rnoney,  may 
be  valid  as  to  the  fixtures,  notwithstand- 
ing that  it  is  void  as  to  t/ie  chattels. 

Appeal  from  an  order  of  Cave,  J.,  and 
Smith,  J.,  affirming  an  order  of  a  County 
Court  Judge  declaring  void  a  bill  of  sale. 

On  the  25th  of  June,  1886,  Burdett,  the 
bankrupt,  executed  to  Byrne  and  Furze, 
the  appellants,  a  deed  by  which,  in  con- 
sideration of  goods  of  the  value  of  50Z.  to 
be  immediately  delivered  to  him  by  them, 
and  of  150?.  due  from  Burdett  to  them  for 
money  lent,  Burdett  assigned  to  Byrne 
and  Furze  certain  chattels  described  in  the 
schedule  as  security  for  200Z.  and  interest, 
and  by  the  deed  the  borrower  declared 
that  he  would  pay  the  200/.  and  interest 
by  certain  instalments.  The  schedule  com- 
prised, besides  chattels,  a  gas-engine  with 
appliances  and  fittings. 

O.  Y,  Robson,  for  the  appellants. — The 
deed  is  void  as  to  the  "  personal  chattels," 
to  which  the  Bills  of  Sale  Acts  apply,  and 

•  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 
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In  re  Bwrdett ;  ex  pcurte  ByrTie,  App, 
which  are  defined  by  section  4  of  the  Bills 
of  Sale  Act,  1878 ;  but  it  is  good  as  to  the 
gas-engine,  which  is  excluded  from  their 
operation  by  section  5.  Deeds  may  be 
bad  in  part  and  good  in  part — Roberts  v. 
RoherU  (1).  Trade  machinery  of  this  kind 
passes  with  the  freehold — Meux  v.  Jojoba 
(2). 

He  relied  on  In  re  (/Dwyer  (3), 
being  a  decision  in  bankruptcy  in  Ireland. 

Ddvies  v.  Rees  (4)  only  decides  that  the 
covenant  to  pay  the  advance  falls  with  the 
assignment,  not  that  if  there  are  two  as- 
signments and  one  falls,  the  other  falls  with 
it.  The  deed  is  a  bill  of  sale,  but  it  is 
more  than  a  bill  of  sale,  and  it  is  only 
avoided  so  far  as  it  is  a  bill  of  sale. 

He  also  cited  Kerriaon  v.  Cole  (5)  and 
Davenport  v.  WhUmore  (6),  per  Lord  Cot- 
tenham. 

Reidy  Q.C.,  and  E.  Reed,  for  the  trus- 
tee.— The  bill  of  sale  is  void  m  toto.  There 
is  one  contract  and  one  security,  not  two. 
If  there  were  a  separate  assignment  of 
fixtures  the  contract  might  be  severable — 
Ex  parte  Daglish  (7) ;  but  where  there  is 
one  assignment  the  deed  is  void  altogether. 
This  was  decided  in  Davies  v.  Rees  (4). 
A  deed  avoided  by  statute  is  void  for  all 
purposes — Payne  v.  The  Mayor  of  Brecon 
(8) — although  avoidance  of  part  of  a  deed 
otherwise  than  by  statute  does  not  affect 
the  rest.  Roberts  v.  Roberts  (1)  is  an  au- 
thority for  the  respondent. 

Robson^  in  reply.  • 

Cur.  Gidv,  vult. 

Fry,  L.J.  (on  Jan.  30),  delivered  the 
judgment  of  the  Court  as  follows : — 

With  regard  to  this  instrument  it  is 
admitted  on  the  one  hand  that  it  does  not 
comply  with  the  terms  of  the  Bills  of  Sale 

(1)  53  Law  J.  Rep.  Q.B.  313;  Law  Rep. 
13  Q.B.  D.  794. 

(2)  44  Law  J.  Rep.  ChanC.  481;    Law  Rep. 

7  H.L.  481. 

(3)  19  Ir.  Law  Rep.  19. 

(4)  65  Law  J.  Rep.  Q.B.  363;  Law  Rep. 
17  Q.B.  D.  408. 

(5)  8  East,  231. 

(6)  2  Myl.  &  Cr.  177 ;  6  Law  J.  Rep.  Chanc. 
58. 

(7)  42  Law  J.  Rep.  Bankr.  104;  Law  Rep. 

8  Chanc  1072. 

(8)  3  Hurl.  &  N.  572 ;  27  Law  J.  Rep.  Exch. 
495. 


Act,  1882,.  and  on  the  other,  that  amongst 
the  property  described  in  the  schedule 
this  is  trade  machinery  which  is  within 
the  exception  in  the '5  th  section  of  the 
Act  of  1878,  and  is  therefore  not  per 
sonal  chattels  for  the  purposes  of  that  Act. 

The  deed,  therefore,  is  plainly  void 
under  section  9  as  a  bill  of  sale  so  far  as 
regards  the  personal  chattels.  Is  it  equally 
void  as  regards  the  properties  which  are 
not  personal  chattels)  The  Divisional 
Court  have  held  that  it  is.  Hence  the 
present  appeal.  We  will  first  consider 
the  question  upon  principle.  In  our  judg- 
ment, clauses  in  statutes  avoiding  trans- 
actions or  instruments  are  to  be  inter- 
preted with  reference  to  the  purpose  for 
which  they  are  inserted,  and  when  open 
bo  question  are  to  receive  a  wide  or  a 
limited  construction,  according  as  the  one 
or  the  other  will  best  effectuate  the  pur- 
pose of  the  statute  {per  Liord  Justice 
Turner  in  Jortin  v.  The  South  Eastern 
Railway  Company  (9).  Furthermore,  we 
adopt  the  language  of  Mr.  Justice  WUles 
in  Pickering  v.  The  Ilfracombe  Railway 
Company  (10),  where  he  said, "  The  general 
rule  is  that  when  you  cannot  sever  the 
illegal  from  the  legal  part  of  a  covenant, 
the  contract  is  altogether  void ;  but  where 
you  can  sever  them,  whether  the  illegality 
be  created  by  statute  or  by  the  common 
law,  you  may  reject  the  bad  part  and  re- 
tain the  good." 

What,  then,  was  the  object  and  pur- 
pose of  the  Legislature  in  enacting  by 
section  9  of  the  statute  of  1882  that  all 
bills  of  sale  not  in  accordance  with  the 
scheduled  form  should  be  void  ?  It  was 
to  impose  certain  conditions  and  terms 
on  instruments  by  which  securities  were 
created  on  personal  property  without  the 
transfer  of  the  possession.  The  Legisla- 
ture were  not  concerned,  and  the  statate 
is  not  concerned,  with  the  borrowing  on 
real  estate  or  on  chattels  real,  or  on  chat- 
tels excepted  from  its  operation  by  sec- 
tion 5,  or  with  the  forms  of  the  instru- 
ments by  which  such  borrowing  may  be 
effected.  We  ought,  therefore,  in  our 
opinion,  if  the  language  of  the  statute  be 

(9)  6  De  Gex,  M.  &  G.  275 ;  24  Law  J.  Rep. 
Chanc.  343. 

(10)  37  Law  J.  Rep.  C.P.  118,  123;  Law  Rep. 
3  C.P.  236.  260. 
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open  to  that  oonstamction,  to  lean  towards 
oonstniing  the  statute  as  affecting  securities 
on  penonal  chattels  only,  and  not  securi- 
ties on  other  kinds  of  property.  Now,  in 
onr  opinion,  not  only  do  the  words  of  the 
statute  make  this  construction  possible, 
bat  lean  towards  it,  for  what  is  avoided 
is  the  bill  of  sale,  and  not  every  instru- 
ment^ of  however  complicated  or  compre- 
hensive a  nature,  of  which  a  bill  of  sale  is 
part. 

But,  then  arises  this  question — Can  the 
illegal  part  of  the  security  be  severed  from 
the  legal  t  In  our  opinion,  the  nature  of 
the  instrument  in  question  permits  such  a 
severance  to  be  made,  because  a  security 
given  on  properties  A,  B,  and  C  is  a 
security  for  the  whole  amount  on  each  of 
these  properties  and  on  every  part  of  each 
of  them.  The  excision  of  one  property  in 
]aw  by  a  statute,  or,  in  fact,  by  an  earth- 
quake, eflfects  a  separation  between  the 
properties  and  withdraws  one  of  them 
iiom  the  operation  of  the  instrument,  but 
leaves  the  instrument  intact  and  still 
operative  as  regards  ^  the  rest.  In  our 
opinion,  therefore,  the  elimination  of  the 
personal  chattels  from  the  security  leaves 
it  good  as  to  the  machinery,  whicdi  is  not 
adiattel  for  the  purpose  of  the  Bills  of 
Sale  Act. 

On  principle,  therefore,  we  think  that 
the  decision  of  the  Court  below  is  not 
oonect. 

But  that  decision  proceeds  not  on  prin- 
ciple, but  upon  the  authority  of  the  case  of 
Dames  v.  Rees  (4),  which  was  binding  on 
the  Divisional  Court  and  is  binding  on 
this  Court. 

In  that  case  this   Court  decided  that 
where  a  bill  of  sale  contained  a  covenant 
to  pay  and  an  assignment  of  chattels  per- 
sonal and  of  no  other  property,  and  was 
bad  under  the  statute  as  an  assignment,  the 
covenant  to  pay  was  also  avoided  by  the 
9th  section  of  the  statute.     The  Court  de- 
cided that  the  whole  of  the  instrument 
then  in  question  was  void,  not  that  the 
whole  of  every  instrument  in  which  a  void 
bill  of  sale  may  be  embodied  is  also  neces- 
«rily  void.    The  principle  of  that  decision 
we  take  to  be  this,  that  the  9  th  section 
loade  the  whole  of  a  bill  of  sale,  as  these 
words  were  used  in  the  section,  and  not 
merely  the  assignment  contained   in  it, 
Vol.  67.— Q.B. 


void,  as  was  shewn  by  a  comparison  of 
language  of  the  8th  and  9th  sections ;  that 
the  same  9th  section  shewed  by  its  refer- 
ence to  the  schedule  what  it  meant  by  a 
bill  of  sale,  and  that  on  reference  it 
appeared  that  a  covenant  to  pay  was  an 
integral  part  of  the  form,  and  therefore  of 
a  bill  of  sale  within  that  section.  There 
were  three  possible  areas  over  which  the 
avoidance  might  operate — namely,  (i.)  the 
assignment  of  chattels  only,  or  (ii.)  every- 
thing which  appeared  as  part  of  a  bill  of 
sale  in  the  scheduled  form,  or  (iii.)  every 
part  of  every  instrument  in  which  a  bill 
of  sale  might  be  contained.  The  Court 
rejected  the  first  as  too  narrow,  but  did 
not  accept  the  third,  which  we  think 
would  have  been  too  wide. 

For  these  reasons  we  are  of  opinion  that 
the  deed  in  this  case  was  not  avoided  by 
the  statute  as  regards  the  chattels  ex- 
cepted fix)m  the  operation  by  the  5th  sec- 
tion of  the  Act,  and  that  the  appeal  should 
be  allowed. 

Appeal  aUowed. 


Solicitora — J.  H.  Burney,  for  appellants ;  Thom- 
son Sc  Ward,  for  trustee. 


[IN  THE  COURT  OF  APPEAL.] 
1888  1 

feb.9,lb,23.}      BEEVZ  «.   BEREIDGB.* 

Vendor  and  Purchaser — Purchase  of  a 
Term — Notice  of  Covenants, 

Under  a  contract  for  tlie  purchase  of  a 
term,  the  purchaser  to  indemnify  the  vendor 
hy  covenant  against  the  covenants  of  the 
lease,  the  purchaser  can  object  to  complete 
on  the  score  of  onerous  covenants  hi  the 
lease  which  he  has  not  seen,  and  which  he 
has  hem  given  no  opportunity  of  inspect- 
ing. 

Hyde  v.  Warden  (47  Law  J.  Rep. 
Exch.  121 ;  Law  Rep.  3  Ex.  D.  72) /o^ 
lowed. 

Appeal  of  the  plaintiff  from  the  judg- 
ment of  Stephen,  J. 

♦  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  ond 
Lopes,  L.J. 

2M 
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Reeve  v.  Berridge,  App, 

The  plaintiff,  on  the  llth  of  March, 
1886,  entered  into  an  agreement  with  Mr. 
Hoapell,  the  owner  of  a  building  estate  in 
Kent,  under  which  he  was  entitled  to 
leases  of  certain  plots  of  land  when  houses 
were  built  thereon. 

On  the  13th  of  August,  1886,  the  plain- 
tiff and  defendant  signed  two  documents, 
which  constituted  an  agreement  between 
them,  whereby  the  plaintiff  agreed  to  sell, 
and  the  defendant  agreed  to  purchase,  for 
615^.  a  house  which  had  been  built  on 
one  of  the  plots  of  land  for  the  residue 
then  unexpired  of  a  term  of  about  80^ 
years,  from  the  29th  of  September,  1886, 
at  a  ground-rent  mentioned.  The  vendor 
agreed  to  make  out  a  title  to  the  property 
as  leasehold,  and  on  payment  to  execute 
an  assignment  to  the  purchaser  on  the  29th 
of  September  then  next.  It  was  stipu- 
lated that  if  either  party  refused  to  per- 
form the  agreement  on  his  part,  he  should 
pay  to  the  other  of  them  who  should  be 
willing  to  complete,  the  sum  of  lOOZ.  ex- 
clusive of  the  deposit  of  20Z.  which  was 
paid  by  the  defendant,  and  it  was  further 
provided  that  on  completion  the  purchaser 
should  enter  into  the  usual  covenants 
to  indemnify  the  vendor  against  the  rent 
and  covenants  of  the  original  lease. 

The  defendant,  on  the  29  th  of  September, 
refused  to  complete,  and  the  plaintiff  sued 
him  for  the  100^.,  the  stipulated  payment 
for  default,  less  50/.  received  on  account  of 
the  purchase-money  and  the  20/.  deposit. 

The  defendant  counter-claimed  the  lOOZ. 
penalty  and  the  70/.  already  paid,  on  the 
ground  that  the  plaintiff  refused  to  per- 
form the  contract,  and  Stephen,  J.,  gave 
judgment  for  the  defendant  on  both  claim 
and  counter-claim. 

Gully,  Q,C.f  and  Forman,  for  the  plain- 
tiff, contended  that  the  defendant  could  not 
object  to  the  covenants  in  the  lease,  as  he 
ought  to  have  enquired  what  they  were  or 
took  his  chance. 

He  relied  on  Orosvenor  v.  Green  (I), 
Ball  V.  Smith  (2),  Martin  v.  Cotton  (3), 
Fope  V.  Garland  (4),  Walter  v.  Maunde 

(1)  3  Jur.  N.S.  117;  28  Law  J.  Rep.  Chanc. 
173. 

(2)  U  Ves.  426. 

(3)  3  Jo.  &  Lat.  496. 

(4)  4  You.  &  C.  394 ;  10  Law  J.  Rep.  Ex. 
Eq.  14. 


(5),  Oosser  v.  GoUinge  (6),  and  Forter  v. 
Nash  (7).  Hyd^  v.  Wairden  (8)  is  dis- 
tinguishable, because  that  was  a  case  of  the 
purchase  of  an  assignment  of  an  under- 
lease. 

R,  0.  B,  La/ne^  for  the  defendant,  relied 
on  Hyde  v.  Warden  (8). — That  case  is  not 
distinguishable  from  tlus  on  principle. 

He  cited  FUght  v.  Booth  (9),  BrumJU  v. 
Morton  (10),  and  Brewer  v.  Broadwood 

Forman,  m  reply. 

Cur,  ad9,  vult 

Frt,  L. J.  (on  Feb.  23),  in  delivering 
the  judgment  of  the  Court,  after  stating 
the  facts,  proceeded:  Two  points  were 
argued  before  Mr.  Justice  Stephen.  The 
plaintiff  asserted  that  he  was  able  and 
willing  to  complete  on  the  29th  of  Sep- 
tember, the  day  named  for  completion. 
The  defendant  denied  this,  and  contended, 
first,  that  the  plaintiff  could  not  make  out 
such  a  title  as  he  was  by  law  bound  to  do, 
by  reason  of  the  existence  of  oneroas  cove- 
nants in  the  lease ;  and,  secondly,  that  the 
plaintiff  had  not  at  the  time  fixed  for  com- 
pletion any  lease  vested  in  him  which  he 
could  convey,  and  that  the  equitable  in- 
terest which  alone  he  possessed  on  the 
29th  of  September  would  not  support  his 
right  to  enforce  payment  from  the  defen- 
dant. 

The  learned  Judge  decided  for  the  plain- 
tiff on  the  first  of  these  contentions,  and 
against  him  on  the  second. 

The  first  point  raised  arises  in  this  way. 
The  vendor  was  under  his  building  agree- 
ment to  take  the  lease  subject  to  certain 
onerous  covenants,  such  as  one  against 
carrying  on  certain  trades  which  are  ad- 
mitted not  to  be  usual  or  ordinary  cove- 
nants. The  vendor  therefore  proposed  to 
assign  to  the  purchaser  a  lease  thus  bnr- 
thened. 

To  this  the  purchaser  objected,  and  said 

(5)  1  Jac.  &  W.  181. 

(6)  3  Myl.  &  E.  283 ;  1  Law  J.  Rep.  Chanc. 
130. 

(7)  35  Beav.  167. 

(8)  47  Law  J.  Rep.  Exch.  121 ;  Law  Rep. 
3  Ex.  D.  72. 

(9)  1  Ring.  N.C.  370;  4  Law  J.  Rep.  C.P.  66. 

(10)  3  Jur.  N.S.  1198. 

(11)  52  Law  J.  Rep.  Chanc.  136;  Law  Rq>. 
22  Ch.  D.  105. 
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that  he  was  entitled  to  a  lease,  subject  only 
to  the  ordinary  covenants.  To  this  the 
vendor  replied  that  the  terms  of  the  con- 
tract itaelf  disclosed  the  fact  that  the  pro- 
perty was  leasehold,  and  that  the  purchaser 
must  be  taken  to  have  had  notice  of  the 
lease  and  of  all  it&  contents,  and  conse- 
quently that  he  is  precluded  from  now 
raising  any  objection  based  on  the  existence 
of  anything  in  the  lease.  It  is  plain  from 
the  fiuts  of  this  case  that  the  lease  was  in 
fiict  not  in  existence  at  the  date  of  the 
contract,  that  the  agreement  between  the 
Tender  and  Mr.  ftoupell  was  not  in  fact 
shewn  to  the  purchaser,  and  that  no  op- 
portonity  was  offered  to  the  purchaser  of 
inspecting  the  agreement  or  learning  any 
particulars  with  relation  to  its  contents. 
The  question,  therefore,  is  how  far  the  mere 
Dotioe  of  the  lease  in  the  contract,  without 
any  opportunity  of  inspecting  it,  or  the 
agreement  for  a  lease,  affects  the  purchaser 
with  notice  of  all  the  contents  of  the  agree- 
ment This  question  appears  to  us  to  be 
really  covered  by  the  authority  of  the  case 
of  Hyde  v.  Warden  (8).  In  that  case  the 
qaestion  arose  whether  taking  possession 
d  property  agreed  to  be  underleased,  with 
notice  of  the  existence  of  the  lease,  was  a 
waiver  of  all  objection  based  on  the  terms 
of  the  lease.  The  question  therefore,  so 
far  as  regards  the  question  of  notice,  was 
the  same  as  in  the  present  case,  and  the 
Court  was  pressed  to  decide  that  notice  of 
the  lease  was  notice  of  its  contents;  and  on 
the  authority  of  various  cases,  including 
Co$8er  V.  CoUinge  (6),  the  Court  rejected 
the  argument,  and  said :  "  We  think  it 
may  he  considered  as  settled  that  the  prin- 
ciple of  that  case  can  only  be  applied 
where  (as,  indeed,  was  the  case  in  Oosser  v. 
CoOinge  (6))  the  defendant  had  a  fair 
opportunity  for  ascertaining  for  himself 
the  provisions  of  the  original  lease — see 
Oraiveiwr  v.  Green  (1)  and  Smith  v. 
Capron  (12). 

It  was  argued  before  us  that  the  ques- 
tion in  Hyde  v.  Warden  (S)  arose  on  a 
contract  for  a  sub-lease,  whilst  in  the  pre- 
sent instance  the  question  arises  with  rela- 
tion to  a  contract  for  the  assignment  of  a 
jsase.  But  we  are  of  opinion  that  there 
is  no  suhstanoe  in  such  a  distinction,  be- 

(12)  7  Hare,  191 ;  16  Law  J.  Bep.  Chanc.  322. 
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cause  in  both  cases  alike  the  purchaser 
must  know  that  his  vendor  can  confer  on 
him  no  interest  except  one  subject  to  the 
covenants  contained  in  the  lease,  and  the 
effect  of  notice  must  therefore  be  alike  in 
both  cases. 

Criticisms  on  the  case  of  Hyde  v.  Warden 
(8)  were  also  addressed  to  us,  and  in  par- 
ticular we  were  asked  to  hold  it  inconsis- 
tent with  the  case  of  Grosvenor  v.  Green 
(1)  before  Lord  Hatherley  when  Yice- 
ChanceUor.  But  in  this  Court  we  are 
bound  by  the  authority  of  the  case  of 
Hyde  v.  Wa^den^  (8),  and  we  cannot  but 
observe  that  there  is  great  practical  con- 
venience in  requiring  the  vendor  who 
knows  his  own  title  to  disclose  all  that  is 
necessary  to  protect  himself,  rather  than 
in  requiring  the  purchaser  to  demand  an 
inspection  of  the  owner's  title-deed  before 
entering  into  a  contract,  a  demand  which 
the  owners  of  property  would  in  some 
cases  be  unwilling  to  concede,  and  which 
is  not,  in  our  opinion,  in  accordance  with 
the  usual  course  of  business  in  sales  by 
private  contract. 

Upon  this  point,  therefore,  we  are  not 
able  to  concur  with  Mr.  Justice  Stephen, 
and  we  regret  that  the  case  o£  Hyde  v. 
Warden  (8)  was  not  cited  to  him. 

The  conclusion  at  which  we.  have  ar- 
rived on  this  point  is  sufficient  to  support 
the  judgment  of  the  Court  below,  and  it  is 
therefore  unnecessary  to  enter  upon  the 
enquiry  as  to  the  other  objection  to  the 
vendor's  title  on  which  Mr.  Justice  Stephen 
decided  in  &,vour  of  the  purchaser.  It 
was  not  argued  that  if  the  plaintiff  was 
really  in  default  in  performance  of  the 
contract  on  his  part,  the  100^.  could  not  be 
recovered.  The  appeal,  therefore,  fisdls,  and 
must  be  dismissed,  with  costs. 

Appeal  dismissed. 


Solicitors— T.    Hughes,    for    plaintiff;  H.  H. 
Mason,  for  defendant. 
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Jan.  24., 

Hushcmd  <md  Wife — Agreement  to  live 
separate — Action  by  Wife  against  Hus- 
band— County  Court — Practice — Specific 
Fer/ormance---Judicature  Act,  1873  (36  <i& 
37  Vict,  c,  66),  ss.  24,  25,  89,  90,  and  91. 

A  husband  and  toife,  having  taken  o%U 
summonses  in  a  police  court  against  each 
other,  verbally  agreed  to  withdraw  the 
summonses  on  the  term^  that  they  should 
live  apart,  the  husband  making  the  wife  a 
weekly  allowance  for  herself  and  cfdldren, 
and  the  wife  agreeing  to  indemnify  the 
husband  against  all  debts  contracted  by  her. 
The  husband  having  made  default  in  pay^ 
ment  of  the  weekly  sum,  the  wife  sued  him 
in  the  County  Court  for  the  arrears  due : 
— Held  (by  Stephen,  J.,  and  Smith,  J.), 
that  the  Married  Women* s  Property  Act, 
1882  (45  <$:  46  Vict,  c.  75),  did  not  in  t/iis 
ca.se  give  the  unfe  power  to  enter  into  such 
a  contract  with  her  husband,  but  that  in- 
dependently of  that  Act  the  Courts  would 
enforce  the  performance  of  such  a  contract 
entered  into  under  such  circumstances, 
and  that  therefore  the  wife  could  sue  the 
husband  for  breach  of  it.  Held  also,  that 
assuming  the  action  to  be  one  for  specific 
performan^  of  the  agreement,  the  County 
Court  Judge  had  jurisdiction  to  grant  it 
in  the  action  by  virtue  of  sections  24  and 
25,  and  sections  89,  90,  and  91  of  the 
Judicature  Act,  1873. 

Appeal  from  the  County  Court  of 
Northumberland. 

Action  by  a  wife  against  her  husband 
for  flix  weeks'  maintenance  of  herself  and 
children,  due  under  an  agreement,  not  in 
writing,  whereby  the  husband  and  wife 
agi*eed  to  live  apart.  Disputes  having 
arisen  between  the  plaintiff  and  the  defen- 
dant, each  took  out  a  summons  against  the 
other  in  a  Police  Court,  and  before  the 
hearing  the  summonses  were  withdrawn, 
the  parties  entering  into  a  verbal  agree- 
ment "  that  they  should  live  separate  and 
apart;  that  the  defendant  should  pay  to 
the  plaintiff  \l.  per  week,  and  that  she 
should    therewith    maintain  herself   and 


their  three  children ;  that  she  should  in- 
demtiify  her  husband  against  any  debts 
contracted  by  her ;  and  further,  that  the 
summonses  should  be  withdriiwn." 

The  defendant  having  made  default  in 
payment  of  the  weekly  sum,  the  plaintiff 
brought  this  action.  The  County  Court 
Judge  gave  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

J,  Lawson  Walton,  for  the  appellant. — 
This  was  not  a  contract  to  bind  the  wife's 
separate  estate ;  or  if  it  was,  there  is  no 
evidence  that  she  had  separate  estate; 
therefore  the  Married  Women's  Property 
Act,  1882  (45  &  46  Yict.  c.  75),  does  not 
enable  her  to  sue — In  re  Shakspear  (1) 
and  Palliser  v.  Gumey  (2).  Apart  from 
that  Act  a  married  woman  cannot  enter 
into  a  binding  contract  with  her  husband 
without  the  intervention  of  a  trustee— 
Story* s  Equity,  p.  1428.  There  was  there- 
fore no  consideration  for  the  defendant's 
promise,  and  the  contract  cannot  bind 
him.  Next,  the  Statute  of  Frauds,  section 
4,  is  an  answer  to  the  action ;  this  con- 
tract was  one  not  to  be  performed  within 
one  year  from  the  making  of  it — Ehy  v. 
The  Positive  Assurance  Company  (3)  and 
Davey  v.  Shannon  (4).  Further,  this  ac- 
tion is  really  an  action  for  specific  perform- 
ance of  an  agreement,  and  therefore  the 
County  Court  Judge  had  no  jurisdiction. 

J,  D,  Sim,  for  the  respondent. — Palliser 
V.  Gumey  (2)  has  no  application,  the  wife 
being  plaintiff  in  the  present  case.  Also 
apart  from  the  Married  Women's  Property 
Act  it  is  clear  that  such  a  contract  can  be 
enforced — Besant  v.  Wood  (5).  The  con- 
tract was  not  within  section  4  of  the 
Statute  of  Frauds,  as  it  was  only  to  con- 
tinue so  long  as  the  parties  should  choose 
— Beeston  v.  Collier  (6)  and  Souch  v. 
Strawbridge  (7). 

(1)  65  Law  J.  Rep.  Chanc.  44 ;  Law  Bep. 
30  Ch.  D.  169. 

(2)  56  Law  J.  Rep.  Q.B.  546;  Law  Rep. 
19  Q.B.  D.  519. 

(3)  45  Law  J.  Rep.  Exob.  451;  Law  Bep. 
1  Ex.  D.  88. 

(4)  48  Law  J.  Rep.  Exch.  459;  Law  Bep. 
4  Ex.  D.  81. 

(5)  Law  Rep.  13  Ch.  D.  606. 

(6)  4  Bingi  309. 

(7)  2  Com.  B.  Rep,  808 ;  15  Law  J.  Bep. 
C.P.  170. 
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J,  Laicton  Walton^  in  leplji  cited 
Legmrd  v.  John§on  (8). 

Cur,  adv.  vuU. 

SuTH,  J.  (on  Jan.  24),  read  the  follow- 
ing judgment  : — This  is  an  action  hrought 
in  the  County  Court  of  Newcastle-upon- 
Tyne,  to  recover  6^,  being  six  weeks' 
airears  of  maintenance,  contracted  by  a 
hnaband  to  be  paid  to  his  wife  under  the 
following  circumstances : — 

The  plaintiff  and  defendant^  before  and 
at  the  time  of  the  contract  hereafter 
leferred  to,  were,  and  still  are,  husband 
and  wife.  On  several  occasions  prior  to  the 
month  of  June,  1886,  the  defendant's  ill- 
luage  had  compelled  Uie  plaintiff  to  apply 
to  the  police  for  protection  against  the 
defendant,  her  husband,  and  in  the  month 
-of  Jane,  1886,  she  was  compelled  to  take 
oat  a  summons  against  him  for  assault. 
The  defendant  thereupon  took  out  a  cross- 
sommons  against  the  plaintiff.  On  the 
Ist  of  July,  1886,  when  the  summonses 
▼ere  about  to  come  on  for  hearing  at  the 
Police  Court,  negotiations  took  place 
between  the  respective  solicitors  of  the 
plaintiff  and  the  defendant,  and  it  was 
thereupon  agreed  between  the  plaintiff 
and  the  defendant  '*  that  they  should  live 
separate  and  apart;  that  the  defendant 
slnnild  pay  the  plaintiff  U.  per  week,  and 
that  she  should  therewith  maintain  her- 
self and  three  children ;  that  she  should 
indemnify  the  husband  against  any  debts 
contracted  by  her ;  and  ^irther  that  the 
sommonses  should  be  withdrawn." 

The  above  are  the  findings  of  the 
County  Court  Judge.  He  also  found  that 
nothii^  had  occurred  to  rescind  or  affect 
the  agreement,  and,  as  we  understand,  that 
the  plaintiff  had  done  all  things  on  her 
part  to  entitle  her  to  have  it  carried  out 
tod  performed  by  the  defendant.  So 
loatters  stood  when  the  present  action 
▼as  brought.  The  County  Court  Judge 
gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed.  It  was  contended  by 
Mr.  Walton  on  his  behalf,  that,  notwith- 
standing the  contract  existing  as  found  by 
the  Judge,  no  action  was  maintainable  by 
the  wife  against  the  husband  thereon,  and 
^  any  rate,  in  an  ordinary  action  in  the 

(8)  3  Yes.  jnn.  363. 


County  Court  upon  the  agreement,  as  this 
was,  no  relief  could  be  given  to  the  wife. 
It  was  argued  as  follows  :  it  was  said  that 
the  husbajid  and  wife  being  one,  no  con- 
tract could  be  entered  into  between  them, 
and  consequently  that  the  one  could  not 
sue  the  other  upon  an  alleged  breach  of 
what  could  not  exist;  that  it  was  im- 
possible for  parties  standing  in  the  rela- 
tion of  husband  and  wife  to  contract  with- 
out the  intervention  of  a  trustee.  That 
even  if  this  contention  was  wrong,  the 
Statute  of  Frauds  was  an  answer  to  the 
claim,  the  contract  being  one  not  to  be 
performed  within  the  space  of  one  year 
from  the  making  thereof.  The  County 
Court  Judge  came  to  the  conclusion  that 
by  reason  of  the  Mamed  Women's  Pro- 
perty Act,  1882,  the  plaintiff  was  en- 
titled to  contract  as  she  did  with  the 
defendant.  It  should  be  pointed  out  that 
he  came  to  this  conclusion  before  the  case 
of  Fcdliaer  v.  Gumey  (2)  was  reported. 
We  are  unable  to  agree  with  the  County 
Court  Judge  in  holding  that  the  Married 
Women's  Property  Act,  1882,  gave  power 
to  the  wife  to  contract  with  her  husband 
as  she  did  in  this  case.  It  seems  to  us 
to  be  now  too  late  to  argue,  as  it  was 
argued  before  us,  that  a  husband  and  wife, 
in  consideration  of  not  taking  proceedings 
the  one  against  the  other  for  matrimonuJ 
offences,  cannot  contract  to  live  separate 
and  apart,  and  that  the  Courts  will  not 
grant  relief  when  such  a  contract  is  in  fact 
made.  In  our  judgment  the  law  is  that 
when  circumstances  exist  between  husband 
and  wife  which  would  or  which  might 
give  rise  to  proceedings  by  way  of  suit  for 
matrimonial  offences,  it  is  competent,  in 
consideration  of  the  one  not  taking  such 
proceedings  against  the  other,  for  the  two 
to  contract  to  live  separate  and  apart, 
and  that  the  Courts  wiU  enforce  the  stipu- 
lations of  such  a  contract  when  made.  In 
the  case  of  Wilson  v.  Wilson  (9)  the  House 
of  Lords  decided  that  a  deed  of  separation 
between  husband  and  wife  was  not  against 
pubUc  policy,  whatever  might  have  been 
argued  upon  this  point  prior  to  that  de- 
cision. In  Huni  v.  Hunt  (10)  Lord  West- 
bury,  it  would  seem,  thought  that  a  hus- 

(0)  1  H.L.  Cas.  688. 

(10)  4  De  Qex,  F.  k  J.  233,  at  p.  235. 
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band  and  wife,  under  the  circomstanoes 
above-mentioned,  oould  contract,  and  that 
such  contract  ought  to  be  enforced  by 
either  of  the  parties  to  it.  The  President  of 
the  Probate  Division  (Sir  James  Hannen) 
in  MarahaM  v.  MarshaU  (11)  so  held,  and 
so  also  the  late  Sir  George  Jessel  (M.R.) 
in  Bescmt  v.  Wood  (5),  following  this,  has 
held.  It  seems  to  us  that  the  power  of 
the  husband  and  the  wife  to  contract 
nnder  the  circumstances  existing  in  the 
present  case  is  settled  by  judicial  authority, 
and  the  reasons  for  so  holding  are  so  co- 
gently pointed  out  by  Sir  George  Jessel, 
that  we  do  not  extract  or  recapitulate  them, 
bat  adopt  them  in  this  judgment.  It 
follows  that  the  point  taken  that  there  is 
no  trustee  with  whom  the  husband  and 
wife  may  respectively  contract  will  not 
avail  the  defendant,  and  that  the  passage 
from  Stori/s  Equity  Jurisprudence,  p.  1428, 
and  the  decision  of  Lord  Eldon  in  Legard 
v.  Joh/Mon  (8),  are  not  applicable  to  cases 
like  the  present. 

We  wish  also  to  point  out  that  in 
Rowley  v.  Rowley  (12)  there  was  merely, 
as  it  appears,  an  agreement  between  hus- 
band and  wife,  who  were  then  parties  to 
divorce  proceedings,  to  compromise  the 
suit  upon  terms.  The  House  of  Lords 
held  it  to  be  a  valid  binding  agreement 
between  the  parties,  and  gave  effect  to  its 
provisions.  There  was  no  trustee  in  that 
case.  If  then  an  agreement  between 
husband  and  wife  to  compromise  a  suit  is 
valid  and  binding,  why,  we  would  ask,  is 
not  an  agreement  to  live  separate  and 
apart,  without  bringing  the  suit,  to  be 
valid  and  binding,  the  consideration  being 
the  existence  of  facts  which  would  give 
jurisdiction  to  the  Court )  In  our  judg- 
ment it  is  a  valid  agreement.  A  sufficient 
consideration  existed  in  the  present  case — 
namely,  a  charge  of  cruelty  against  the 
husband. 

As  to  the  point  taken  that  this  was  an 
ordinary  County  Court  action,  and  not  a 
proceeding  upon  the  equity  side  of  the 
Court,  it  should  be  noticed  that  the  effect 
of  sections  24  and  25  of  the  Judicature 
Act,  1873,  and  sections  89,  90,  and  91 

(11)  48  Law  J.  Bep.  P.,  D.  &  A.  49;  Law  Bep. 
6  P.  D.  19. 

(12)  84  Law  J.  Rep.  Prob.  &  M.  97 ;  Law  Rep. 
I  H.L'.  So.  63. 


of  the  same  Act,  are  such  as  to  give  power 
to  the  County  Court  to  grant  relief,  evm 
though  the  action  in  form  is  a  common 
law  action  for  debt,  in  as  ample  a  manner 
as  if  it  were  an  action  in  the  superior 
Court. 

Now  as  to  the  Statute  of  Frauds,  vari- 
ous cases  were  cited  in  argument  upon 
the  one  side  and  the  other,  as  to  whe^er 
this  agreement  was  or  was  not  within  the 
statute,  as  being  an  agreement  **  which  is 
not  to  be  performed  within  the  space  of 
one  year  fix)m  the  making  thereof."  The 
County  Court  Judge  held  it  not  to  be 
within  the  statute.  But  be  this  as  it  may, 
it  seems  to  us  that,  inasmuch  as  this  is 
an  action  to  recover  six  weeks'  arrears  of 
maintenance,  the  plaintiff  is  entitled  to  re- 
cover as  money  paid  at  defendant's  request, 
the  consideration  being  executed,  and  that 
this  point  was  expressly  decided  in  plain- 
tiff's favour  in  the  case  of  Knowlmanv, 
Bluett  (13)  in  the  Exchequer  Chamber, 
and  is  really  undistinguishable  from  the 
present  case.  For  these  reasons  we  give 
judgment  for  the  respondent,  and  with 
costs. 

Appeal  dismissed. 

Solicitors— Williamson,  Hill  &  Co.,  agents  for 
Whitehorn,  North  Shields,  for  appellant; 
Pyke  &  Parrott,  agents  for  Joel  &  Parsons, 
Newcastle,  for  respondent. 


1887.    1 

Dec.  16.)  PINE   t;.   BAENBS. 

Alehouse — Intoxicating  Liquors — Con- 
sumption on  Licensed  Premises  during 
Closing  Hours — Sale  to  Lodger  on  Pre- 
mises for  Consumption  by  bona  fde 
Friends—Licensing  Act,  1874  (37  dt  38 
Vict.  c.  49),  ss.  9  and  10. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Bep.  M.C.  28.] 


(18)  23  Law  J.  Rep.   Ezch.   16 ;  Law  Bep^ 
9  Ezch.  307. 
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Bill  of  Sale — Validihj  oj — Covenant 
fu><  neceuary  /or  the  Maintenance  of  the 
Secwity — Poioer  to  seize — BiUa  of  Sale 
ie<(1878)  Amendment  Act,  1882  (45  <&  46 
Via.  e.  43),  ss.  7  and  9. 

AhiU  of  sale  contained  a  covenant  by 
the  grantor  to  keep  in  repair  and  to  insure 
the  chattels  assigned,  cmd  that  in  default 
it  should  he  lawful  for  the  grantee  to  re- 
pair and  insure  the  same,  and  that  all 
moneys  for  that  purpose  expended  by  him 
dumld  on  demarid  he  repaid  hy  the  gramtor, 
and  until  such  repayment  should  he  a 
charge  upon  the  said  chattels.  The  hiU  of 
sale  contained  no  power  to  the  grantee  to 
seize  the  goods  on  default  of  the  perform^ 
anoe  of  the  covenant : — Held,  hy  Mathew, 
J.,  and  BuvTH,  J.,  that  in  the  absence  of  a 
pofwer  to  seize  on  default  the  insertion  of 
the  covenant  did  not  render  the  bill  of  sale 
void  under  sections  7  and  9  of  the  Bills  of 
Sak  Act  (1878)  Amendment  Act,  1882  (45 
^  46  Vict,  c.  43),  ss.  7  and  9. 

Appeal  from  the  Norwich  County  Court 
in  interpleader  proceedings,  in  which  the 
grantee  under  a  bill  of  sale  claimed  cer- 
tain goods  taken  in  execution  against  the 
grantor. 

The  material  provisions  of  the  bill  of 
sale  were  as  follow  :  A  covenant  by  the 
grantor  that  *'she  will  during  the  con- 
tinuance of  the  present  security  keep  the 
several  chattels  specifically  described  in 
the  schedule  hereunder  written  in  good 
and  subetantial  repair,  and  in  perfect 
working  order,  and  insured  against  loss 
or  damage  by  fire  in  the  sum  of  68^.  68,  Bd," 
....'*  And  that  if  default  shall  at  any 
time  be  made  by  the  grantor  in  effecting 
or  keeping  up  such  insurance,  or  in  keep- 
ing the  said  chattels  or  any  part  thereof 
in  good  and  substantial  repair  and  in 
perfect  working  order,  it  shall  be  lawful 
for  the  grantee  to  insure  and  keep  insured 
the  said  chattels  and  things,  or  any  part 
thereof,  in  any  sum  not  exceeding  58Z. 
6<.  3iL,  as  the  case  may  require,  to  repair 
and  keep  in  repair  the  same,  and  to  put 
the  same  in  perfect  working  order,  and  to 
enter  upon  the  premises  on  which  the  said 
chattels  may  be  for  the  time  being  for 


that  purpose,  and  that  all  moneys  ex* 
pended  by  the  grantee  for  such  purpose, 
together  with  interest  at  the  rate  of  five 
per  cent,  per  annum  from  the  time  of  the 
same  having  been  expended,  shall  on  de- 
mand be  repaid  to'the  said  grantee  by  the 
grantor,  and  until  such  payment  shall 
be  a  charge  upon  the  said  chattels  and 
things."  •  .  .  "  And  it  is  ^hereby  ^agreed 
and  declared  that  upon  the  happening  of 
any  one  or  more  of  the  events  mentioned 
in  section  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,"it  shall  be 
lawful  for  the  grantee  at  any  time  there- 
after to  enter  and  seize  the  said  chattels 
and  things,  and  after  the  expiration  of 
five  clear  days  to  sell,  &o.,  and  out  of  the 
proceeds  of  such  sale  to  pay  the  expenses 
inddentd  to  such  sale,  and  the  principal 
sum  of  58^.  6s,  3d,,  and  the  interest  there- 
on then  owing,  &c,"  .... 

The  bill  of  sale  also  contained  a  proviso 
that  the  assigned  chattels  should  not  be 
Kable  to  seizure  or  to  be  taken  possession 
of  by  the  said  grantee  for  any  cause  other 
than  those  specified  in  section  7  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882. 

The  County  Court  Judge  held  that  the 
bill  of  sale  was  good.  The  execution  cre- 
ditor appealed. 

BeddaU,  for  the  appellant.— The  bill  of 
sale  is  not  in  accordance  with  the  pre- 
scribed form.  First,  the  covenant  to  put 
in  repair  is  bad,  because  to  put  in  repair 
is  more  than  to  keep  in  repair,  and  may 
have  the  effect  of  increasing  the  value  of 
the  security.  Then  the  covenant  to  in- 
sure, &c.,  is  not  necessary  for  the  main- 
tenance of  the  security,  and  therefore 
avoids  the  bill.  The  insertion  of  any 
covenant  which  is  not  necessary  for  the 
maintenance  of  the  security  within  the 
meaning  of  section  7  of  the  Bills  of  Sale 
Act,  1882,  will  avoid  the  bill,  even  though 
there  be  no  power  to  seize  in  default. 

Gore,  for  the  respondent. — A  bill  of 
sale  is  not  made  void  by  the  insertion  of 
a  covenant  not  necessary  for  the  mainten- 
ance of  the  security,  unless  there  is  also  a 
power  to  seize  in  default.  The  parties 
may  insert  any  covenant  which  they  agree 
to  be  necessary  for  the  maintenance  of  the 
security,  and  if  any  such  covenant  is  not 
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in  fact  necessary  for  the  maintenaiice  of 
the  security  within  the  meaning  of  section 
7  of  the  Bills  of  Sale  Act,  1882,  its  inser- 
tion will  not  avoid  the  hill  unless  there  i§ 
attached  to  it  a  power  of  seizure  on  default. 
Then  the  hill  of  sale  sins  against  section 
9,  as  it  contains  a  power  to  seize  for  a 
cause  heyond  those  specified  in  section  7, 
and  is  therefore  not  in  accordance  with 
the  form  in  the  schedule.  Here  there  is 
no  power  to  seize  upon  default  being 
made  in  the  performance  of  covenant  to 
insure  and  repair,  and  therefore  the  bill 
of  sale  is  not  avoided  by  the  covenant. 
The  covenant  to  put  in  repair  is  no  more 
than  to  keep  in  repair. 

[On  this  point  he  was  stopped  by  the 
Court] 

Beddall  replied. 

The  following  cases  were  cited: — 
Bianchi  v.  Oford  (1),  Furber  v.  Cobb  (2), 
In  re  Barber;  ex  parte  Stanford  (3), 
Tallerman  v.  Ooldstrom  (4),  Lyon,  v. 
Morris  (5),  and  The  Real  and  Personal 
Advance  Company  v.  Clears  (6). 

Mathew,  J. — This  appeal  must  be  dis- 
missed. Either  this  proviso  is  necessary 
for  the  maintenance  of  the  security  within 
the  meaning  of  the  Act,  or  it  is  not.  If  it 
is,  the  bill  of  sale  is  in  exact  harmony 
with  the  Act  and  does  not  sin  against  it 
in  any  particular.  If  it  is  not,  then  it  is 
a  covenant  which  the  parties  have  agreed 
to  treat  as  one  for  the  maintenance  of  the 
security,  but  they  have  been  careful  not  to 
insert  a  right  to  seize  the  goods  for  a 
breach  of  it;  that  being  so,  upon  the 
authority  of  the  cases  of  BiancJii  v.  Offord 
(1)  and  The  Real  and  Personal  Advance 
Company  v.  Clears  (6),  the  insertion  of 
that  proviso  does  not  invalidate  the  bill  of 
sale,  the  power  to  seize  being  limited  to 
causes  permitted  by  section  7  of  the  Act. 
In  the  cases  of  Tallerman  v.  Goldstrom 

(1)  66    Law   J.    Bep.  Q.B.    486 ;   Law  Rep. 
.  17  Q.B.  D.  484. 

(2)  56  Law  J.  Rep.  Q.B.  273  j  Law  Rep. 
18  Q.B.  D.  494. 

(8)  66   Law   J.    Rep.    Q.B.   341;   Law  Rep. 

17  Q.B.  D.  262. 

(4)  66  Law    J.     Rep.   Q.B.  22 ;    Law  Rep. 

18  Q.B.  D.  1. 

(6)  66   Law    J.    Rep.  Q.B.   378 ;    Law  Rep. 

19  Q.B.  D.  139. 

(6)  Ante,^,-\U  \  Law  Rep.  20  Q.B.  D.  304. 


(4)  and  Furber  v.  Cobb  (2)  the  Ooort 
of  Appeal  dwell  on  the  necessity  of  so 
limiting  the  power  to  seize,  and  decide 
that  if  a  proviso  for  the  maintenance  of  the 
security  is  not  one  that  is  in  itself  neces- 
sary, but  only  becomes  so  by  agreement 
between  the  parties,  the  insertion  of  a 
power  to  seize  upon  breach  of  it  avoids 
the  bUl,  but  that  without  such  a  power 
the  insertion  of  the  proviso  alone  does  not 
have  that  effect. 

Smith,  J. — I  think  the  objections  taken 
to  this  bill  of  sale  fail.  By  the  form  in  the 
schedule  to  the  Act  it  is  made  dear  that 
the  parties  to  the  bill  of  sale  may  agree 
upon  provisions  for  the  maintenance  of 
the  security,  and  that  in  doing  so  they 
are  following  the  prescribed  form  and  are 
not  sinning  against  the  Act  For  ex- 
ample, assume  that  there  is  a  proviso  that 
the  grantor  shall  not  remove  the  goods 
from  the  premises,  it  cannot  be  doubted 
that  this  is  a  provision  for  the  mainten- 
ance of  the  security ;  or  assume  a  stipula- 
tion that  the  grantor  shall  upon  demand 
made  by  the  grantee  produce  the  receipt 
for  the  last  quarter's  rent  of  the  premises 
upon  which  the  goods  are,  that  is  also  a 
stipulation  for  the  maintenance  of  the  se- 
curity. Now  both  these  provisions  are 
excluded  from  the  terms  of  section  7,  sub- 
sections  3  and  4;  yet  both  these  provi- 
sions, as  I  have  stated  them,  are  for  the 
maintenance  of  the  security.  The  Bills  of 
Sale  Act  provides  that  such  provisions 
may  be  inserted  if  the  parties  agree  upon 
them.  Then  why,  although  they  do  not 
come  within  section  7,  should  they  vitiate 
the  bill  of  sale  when  the  Act  expressly 
admits  of  their  insertion?  It  seems  to 
me  to  be  settled  by  the  cases  cited  that  if 
the  parties  agree  that  there  shall  be  a 
power  of  seizure  on  breach  of  such  pro- 
visions, notwithstanding  the  terms  of  sec- 
tion 7,  that  will  vitiate  the  bill  It  may 
be  that  Mr.  Gore  has  stated  the  right  canon 
of  construction — namely,  that  when  a 
power  to  seize  in  default  is  attached  to  a 
covenant  not  necessary  for  the  mainten- 
ance of  the  security,  the  bill  of  sale  sins 
against  section  9  because  it  gives  a  power 
to  seize  for  causes  other  than  those  men- 
tioned in  the  terms  of  section  7;  bnt 
whether  that  be  so  or  not  the  question  is 
now  settled  by  authority.     It  is  equally 
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Bottled  by  aathority  that  if  a  proviso  for 
the  maintenanoe  of  the  security  is  agreed 
upon  which  ia  not  within  the  terms  of 
section  7,  and  no  power  to  enter  and  seize 
the  goods  upon  breach  of  its  provisions  is 
attadied,  it  does  not  vitiate  the  bill.  The 
cases  of  Bitmchi  v.  Offord  (1)  and 'TAe 
Real  and  Personal  Advamce  Compam,y  v. 
Clears  (6)  make  this  view  clear,  for  in 
each  of  them  there  was  a  covenant  that 
the  sum  expended  by  the  grantee  upon 
repairs,  &a,  was  to  be  added  to  the  se- 
curity and  made  recoverable  in  the  same 
manner  as  the  principal  sum  secured ;  and 
the  Court  held  that  as  this,  in  eflPect,  gave 
a  power  to  seize  for  a  cause  not  included 
in  section  7,  the  bill  of  sale  was  bad.  I 
think  the  power  of  seizure  in  the  bill  of 
sale  in  the  present  case  does  not  extend  to 
matters  not  included  in  section  7,  and 
therefore  the  bill  of  sale  does  not  sin 
against  the  Act. 

Appeal  dismissed. 


Solicitora— J.  B.  Pakeman,  for  appellant ;  C.  F. 
MartelM,  agent  for  Turner  &  Prior,  Norwich, 
for  respondent. 


1888.    1  WILLIAMS  (appellant)  v,  WYNNE 
Jan.  27.  j  (respondent). 

Trial  by  Jury — Summary  Jurisdiction 
Act,  1879,  s.  VI— Night-poaching  Act 
(9  Geo,  4,  c.  69),  s,  1 — *'  Imprisonment  for 
0  Urm  exceeding  three  months** 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  30.] 


Vol.  67^Q.B. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 
1887. 
Dec.  8. 

1888.      >•  In  re  pollard. 

Feb.  22. 
March  22. 

Solicitors  Act,  1843  (6  (fc  7  Vict.  c.  73), 
*.  37 — Delivery  of  Bill  of  Costs — Business 
done  out  of  Court — Jtidge  of  High  Court 
— Jurisdiction  to  order  Delivery — Bum 
ness  assigned  to  Chancery  Division — 
Judicature  Act,  1873  (36  d:  37  Vict, 
c.  66),  s.  16. 

The  jurisdiction  vested  in  the  Lord 
Chancellor  and  the  Mobster  of  the  EoUs, 
under  6  <fc  7  Vict.  c.  73.  s.  37,  to  order  de- 
livery of  a  solicitor's  bill  of  costs  for  taoca^ 
tion,  ha>sj>een  tramsferred  by  section  16  o/* 
the  Judicature  Act,  1873,  to  the  High 
Court,  and  may  be  exercised  by  any  Judge 
of  that  Court;  but  where  the  bill  is  in 
respect  of  buMness  no  part  of  which  ha>s 
been  tra/nsacted  in  any  Court,  the  appli' 
cation  for  an  order  for  delivery  is  to  be 
made  in  the  Chancery  Division,  it  being 
a  matter  assigned  to  that  Division  under 
the  provisions  of  section  34,  subjection  2, 
of  the  Judicature  Act,  1873  • — So  held, 
per  Fry,  L.J.,  and  Lopes,  L.J. ;  Lord 
EsHER,  M.R.,  dissenHente, 

This  was  an  appeal  by  Messrs.  Stevens, 
Bawtree  &  Stevens,  solicitors,  from  the 
decision  of  Field,  J.,  who  had  decided 
that  he  had  no  jurisdiction  to  order  de- 
livery  by  Mr.  Pollard  of  a  bill  of  costs 
in  respect  of  business  no  part  of  which 
had  been  transacted  in  any  Court  of  law 
or  equity  (1). 

(1)  The  Solicitors  Act,  1 848  (6  &  7  Vict.  c.  73), 
8. 37,  after  providing  that  attorneys  and  solicitors 
shall  not  commence  an  action  for  fees  till  one 
month  after  the  delivery  of  their  bills,  enacts 
that, "  Upon  the  application  of  the  party  charge- 
able by  such  bill  within  such  month  it  shall  be 
lawful,  ...  in  case  no  part  of  such  business 
shall  have  been  transacted  in  any  Court  of  law 
or  equity,  for  the  Lord  High  Chancellor  or  the 
Master  of  the  Rolls,  ...  to  refer  such  bill .... 
to  be  taxed.  .  .  .  Provided  also,  that  it  shall  be 
lawful  for  the  said  respective  Courts  and  • 
Judges,  in  the  same  cases  in  which  they  are  re- 
spectively authorised  to  refer  a  bill  which  has 
been  so  as  aforesaid  delivered, ...  to  make  such 
order  for  the  delivery  by  any  attorney  or  soli- 
2N 
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J,  E.  BarikeSy  for  the  appellants. — The 
effect  of  section  16  of  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  is  to  transfer 
to  the  High  Court  of  Justice  the  jurisdic- 
tion which  was  vested  in  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls  under 
section  37  of  the  Solicitors  Act,  1837. 
Moreover,  the  Master  of  the  Kolls  has 
ceased  to  be  a  Judge  of  the  High  Court, 
but  is  a  Judge  of  the  Court  of  Appeal,  and 
his  chambers  assigned  to  another  Judge — 
see  44  &  45  Vict.  c.  68.  ss.  2  and  7,  and 
Order  LV.  rule  2,  requiring  "  all  applica- 
tions under  6  <fc  7  Vict.  c.  73  for  the 
taxation  and  delivery  of  bills  of  costs  "  to 
be  made  at  chambers.  Lastly,  the  Judges 
of  the  High  Court  have  a  common  law 
jurisdiction  to  make  an  order  for  the  de- 
livery of  a  bill  of  costs  by  a  solicitor  to  his 
client — see  Archhold's  Practice^  vol.  i. 
p.  136  (14th  ed.),  citing  Clarkson  v. 
Parker  (2). 

He  also  referred  to  Smith  v.  Dimes  (3). 

Murphy y  Q,C,  (Sidney  Woolf  with  him), 
for  the  respondent,  cited  /w  re  Chaffers  (4), 
and  was  then  stopped  by  the  Court. 

Pollock,  B. — This  was  an  appeal  from 
a  decision  of  my  brother  Field,  who  had 
refused  to  order  delivery  of  a  bill  of  costs, 
on  the  ground  that  he  had  no  jurisdiction, 
no  part  of  the  business  to  which  the  bill 
of  costs  related  having  been  transacted  in 
any  Court.  The  applicant's  case  has  been 
clearly  argued  by  Mr.  Bankes ;  but,  in  my 
judgment,  the  application  fails,  for  the 
reasons  which  I  am  about  to  state.     In 

citor,  ...  of  such  bill  as  aforesaid,  ...  in 
the  same  manner  as  has  heretofore  been  done 
as  regards  such  attorney  or  solicitor  by  such 
Conrts  or  Judges  respectively,  where  any  such 
business  has  been  transacted  in  the  Court  in 
which  such  order  was  made.  .  .  ." 

By  the  Judicature  Act,  1873,  s.  16,  it  is  pro- 
vided that  "  The  High  Court  of  Justice  shall  be 
a  Superior  Court  of  Record,  and  ....  there 
shall  be  transferred  to  and  vested  in  the  said 
High  Court  of  Justice  the  jurisdiction  which,  at 
the  commencement  of  this  Act,  was  vested  in 
,  ,  .  .  (i.)  the  High  Court  of  Chancery  as  a 
Common  Law  Court  as  well  as  a  Court  of  Kqulty, 
including  the  jurisdiction  of  the  Master  of  the 
Rolls  as  a  Judge  or  Master  of  the  Court  of 
Chancery  .  .  .  . " 

(2)  7  Dowl.  87 ;  4  Mee.  &  W.  532 ;  8  Law  J. 
Rep.  Exch.  72. 

(3)  4  Exch.  Rep.  32  ;  19  Law  J.  Rep.  Exch.  60. 

(4)  Law  Rep.  15  Q.B.  D.  467. 


bygone  times  there  was  a  distinction  be- 
tween the  office  of  attorney  and  solicitor. 
The  one  practised  at  common  law,  and  the 
other  in  equity;  they  could  only  act  in 
the  Courts  in  which  they  had  been  ad- 
mitted, and  only  the  Judges  of  those 
Courts  had  jurisdiction  over  them.  That 
rule  was  impinged  upon  by  the  Act  2  Geo.  2. 
c.  23,  which  was  subsequently  repealed  by 
the  Act  now  in  force— 6  <fc  7  Yict.  c.  73. 
Mr.  Lush,  in  his  book  of  Practice  (3rd  ed.), 
vol.  1,  p.  298,  thus  states  the  law  :  "  The 
superior  Courts  of  common  law  have 
jurisdiction  to  order  taxation  under  the 
statute  only  in  cases  where  some  part  of 
the  business  has  been  transacted  in  some 
Court,  not  being  the  High  Court  of 
Chancery,  nor  a  Court  of  equity,  bank- 
ruptcy, or  lunacy;  where  no  part  of  it 
has  been  transacted  in  any  Court  of  law  or 
equity,  the  application  for  taxation  must 
be  made  to  the  Court  of  Chancery."  Now 
the  decision  in  Becke  v.  Wells  (5)  clearly 
shews  that  up  to  the  passing  of  the  Soli- 
citors Act,  1843,  no  power  existed  in  the 
Courts  of  common  law  to  deal  with  the 
delivery  of  a  bill  of  costs  to  a  client  "for 
business  done  in  a  Court  in  which  there 
was  no  taxing  officer,"  to  use  the  words  of 
Baron  Bayley.  But  the  question  before 
us  turns  on  the  proper  construction  of 
that  part  of  section  37  of  6  <k  7  Vict.  c.  73 
which  deals  with  a  case  in  which  "no 
part  of  such  business  shall  have  been 
transacted  in  any  Court  of  law  or  equity," 
and  in  which  the  power  to  refer  the  bill 
for  taxation  is  given  to  "  the  Lord  High 
Chancellor  and  the  Master  of  the  Bolls," 
words  which  are  stated  in  Lush's  Practice 
to  include  (vol.  i.  p.  298)  the  Vice- 
Chancellors,  there  being  probably  some 
general  Act  which  gave  this  power.  The 
Legislature  no  doubt  intended  that  the 
power  given  to  the  Judges  of  the  Court  of 
equity  eo  nomine  should  not  be  given  to 
the  common  law  Judges,  a  large  portion 
of  the  business  transacted  out  of  Court 
being  administrative  business  with  which 
the  common  law  Judges  had  little  to 
do.  But  Mr.  Bankes  has  argued  that, 
even  assuming  this  was  so  prior  to  1873, 
this  jurisdiction  has  been  transferred  to 
the  High  Court  of  Justice  by  section  16 

(5)  1  C.  &  M.  75 ;  2  Law  J.  Rep.  Exch.  26. 
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of  tiie  Jndicatare  Act»  1873  (36  &  37  Vict, 
e.  66).  Nowy  the  material  portion  of 
that  section  enacts  as  follows :  "  There 
shall  be  transferred  to  and  vested  in 
the  said  High  Court  of  Chancery  the 
jurisdiction  which  at  the  commencement  of 
this  Act  was  vested  in,  or  capable  of  being 
exerosed  by,  all  or  any  of  the  following 
Coorts  following,  that  is  to  say,  (i.)  the 
High  Court  of  Chancery,  as  a  common 
law  Court  as  well  as  a  Court  of  equity, 
including  the  jurisdiction  of  the  Master  of 
the  Eolls  as  a  Judge  or  Master  of  the 
Court  of  Chancery,  and  any  jurisdiction 
exercised  by  him  in  relation  to  the  Court 
of  Chanooy  as  a  common  law  Court." 
Now  does  that  section  necessarily  transfer 
this  particular  jurisdiction  to  the  Queen's 
Bench  Division)  I  think  not.  The 
woids  "  as  Judge  or  Master  of  the  High 
Court  of  Chancery"  mentioned  in  sec- 
tion 16  are  not  to  be  found  in  the  earlier 
Act,  and  it  seems  to  me  impossible  to  say 
that  the  Judicature  Act  has  taken  away 
the  jurisdiction  conferred  upon  the  Master 
of  the  Rolls  by  the  Act  of  1837.  It 
appears  to  me,  therefore,  the  applicant's 
contention  fails,  and  that  this  appeal  must 
be  dismissed,  with  costs. 
Hawkins,  J. — I  have  nothing  to  add. 

Crwnpf  Q.G.y  and  J.  E.  Bankes,  for  the 
appellants. — Section  37  of  the  Act  of  1843 
puts  the  business  in  the  Court  of  Chancery 
and  non-<»ntentious  business  on  precisely 
the  same  footing.  If,  therefore,  the  deci- 
sion of  the  Court  below  be  right  as  to  the 
jurisdiction  over  non-contentious  business 
being  personal  to  the  Judges,  then  the 
costs  of  business  transacted  in  the  Chan- 
cery Division  cannot  be  dealt  with  by 
the  Judges  of  that  Division.  The  pro- 
viso in  section  37  deals  with  Courts  and 
Judges :  the  first  part  of  the  section  pro- 
viding for  taxation,  and  the  second  for 
ddivery  of  a  bill  of  costs.  The  only 
tribunal  entitled  to  order  delivery  of  a 
hin  is  "such  Court  or  Judges."  The 
Ix>rd  Chancellor  and  the  Master  of  the 
Rolls  are  referred  to  in  the  section  not 
in  their  official  capacity  as  Lord  Chan- 
cellor or  Master  of  the  KoUs,  but  in  their 
capacity  as  Judges.  Independently  of  the 
powers  of  the  Courts  and  Judges  under 
the  Act  of  1843,  they  have  a  common^law 


jurisdiction  to  compel  a  solicitor,  as  an 
officer  of  the  Court,  to  deliver  a  signed 
bill  to  his  client  or  his  personal  represen- 
tative or  trustee  in  the  event  of  bank- 
ruptcy, and  this  whether  the  business  was 
in  an  action  or  not—  Chitty^a  Archh,  Pract. 
(Uth  ed.),  p.  136,  Cla/rkaon  v.  Parker  (2), 
and  Ex  parte  Arrowsmith  { 6).  The  j  urisdic- 
tion  exercised  by  the  Jjord  Chancellor  and 
the  Master  of  the  Bolls  is  transferred  to 
the  High  Court  of  Justice  by  section  16  of 
the  Judicature  Act,  1873,  so  that  it  can 
now  be  exercised  by  any  Judge  of  the 
High  Court — see  section  39 ;  but  it  can- 
not be  exercised  by  the  Master  of  the 
Eolls,  because  by  section  2  of  44  <fe  45 
Vict.  c.  68,  the  Master  of  the  Bolls  has 
ceased  to  be  a  Judge  of  the  High  Court. 
No  distinction  is  drawn  in  the  Judicature 
Acts  between  contentious  and  non-con- 
tentious  business.  This  particular  busi- 
ness has  not  been  specially  assigned  to  the 
Chancery  Division. 

Murphy^  Q.C.,  and  Sidney  Wool/,  for 
the  respondent.  —  The  jurisdiction  con- 
ferred by  section  37  of  the  Act  of  1843 
has  been  transferred  by  section  16  of  the 
Judicature  Act,  1873,  to  the  High  Court 
of  Justice,  and  the  business  has  been 
assigned  to  the  Chancery  Division,  under 
section  34,  as  being  a  matter  under  an 
Act  of  Parliament  by  which  exclusive 
jurisdiction  in  respect  to  such  matter  has 
been  given  to  the  Court  of  Chancery,  or 
to  any  Judges  or  Judge  thereof  respec- 
tively— see  Order  LV.  rule  2.  The  juris- 
diction of  the  Master  of  the  Bolls  is  not 
taken  away,  so  that  it  comes  within  the 
exception  in  section  16  of  the  Judicature 
Act,  1873— /w  re  Chaffers  (4)'. 

Sections  2  and  24  of  the  Judicature 
Act,  1881,  were  also  referred  to. 

Crump,  Q.C,  in  reply. — Order  LV. 
merely  deals  with  matters  of  procedure, 
and  directs  what  chambers  the  business  is 
to  be  sent  to,  but  it  does  not  affect  the 
question  of  jurisdiction. 

Cur»  adv.  vult. 

The  following  judgments  were  uelivcred 
on  March  22  : — 

Lord  Esheb,  M.B.  —  In  this  case  a 
summons  was  taken  out  beioro  a  Master 
of  the  common  law  division  for  an  order 
(6)  14  Ves.  209. 
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on  a  solicitor  to  deliver  a  bill  of  costs  in 
a  case  in  which  no  part  of  the  business 
had  been  transacted  in  any  Court  of  law  or 
equity.     The  Master  refused  to  entertain 
the  application,  upon  the  ground  that  he 
had  no  jurisdiction  to  entertain  it,  and 
both  Mr.  Justice  Field  at  chambers  and 
the  Divisional  Court  concurred  in   that 
view.     The  question  depends  upon  the 
true  construction  of  section  37  of  6  <fc  7 
Vict.  «.  73,  and   then   upon  the  effect 
which  is  produced  by  the  transference  of 
the  jurisdiction,  or  part  of  the  jurisdic- 
tion, of  the  Master  of  the  Rolls  to  the 
High  Court  of  Chancery  by  section  16  of 
the  Judicature  Act,  1873 ;    and,  finally, 
upon  the  consideration  of  section  2  of  the 
Judicature  Act,  1881  (44  &  45  Vict.  c. 
68),  which  contains  a  declaration  as   to 
the  effect  of  the  appointment  of  the  Mas- 
ter of  the  Bella  as  a  Judge  of  the  Court 
of  Appeal.     In  order  to  understand  the 
meaning  of  section  37  of  6  &  7  Vict.  c.  73, 
it  is  necessary  to  consider  the  position  of 
the  Lord  Chancellor  and  the  Master  of 
the  Eolls  before  that  Act  was  passed,  and 
it  seems  to  me  that  this  may  be  done 
best  by  considering  the  position   of  the 
Maater  of   the  Holls.      In  my  opinion 
his  duties  were  of  two  kinds — the  one 
capacity  being  that  of  a  Judge  of  the 
Court  of  Chancery,  and  the  other  being 
one  wholly  independent  of  his  being  a 
Judge  of  that  Court.     In  consequence  of 
his  being  in  practice  the  Master  of  the 
Holls,  he  has  a  separate  position ;  he  has 
the  custody  of  the  roll  of  solicitors,  over 
whom  he  has  great  authority ;  he  admits 
solicitors,  and  his  decision  is  not  subject  to 
any  control.     This  jurisdiction  is  a  wholly 
independent  jurisdiction.  Again,  the  Petty 
Bag  Office  is  not  subject  to  the  jurisdiction 
of  the  Court  of  Chancery  or   the  Lord 
Chancellor,  and  the  Master  of  the  Rolls 
has  power  to  deal  with  the  certificate  of  a 
solicitor  who  has  not  taken  one  out,  and 
can  either  modify  it,  or  refuse  to  allow 
the  certificate  to  be  taken  out  (7).     The 
Master  of  the  Rolls,  therefore,  had  long 

(7)  By  the  Great  Seal  Officers  Act  (37  &  38 
Vict.  c.  61)  the  Treasury,  with  the  concurrence 
of  the  Lord  Chancellor  and  the  Master  of  the 
Rolls,  was  empowered  to  abolish  the  Petty  Bag 
Office,  and  on  such  abolition  the  duties  of  that 
office  as  to  solicitors  were  to  be  entrusted  to 
"  such  officer  of  the  Supreme  Court  of  Judica- 


ago,  by  virtue  of  his  office,  independent 
jurisdiction   over  solicitors.     Then,  as  a 
Judge  of  the  Court  of  Chancery,  he  had  the 
same  jurisdiction  as  that  exercised  by  the 
Vice-Chancellors ;  but,  although  when  sit- 
ting in  Chancery  he  had  the  same  duties 
as  the  Vice-Chancellors,  he  never  was  the 
deputy  of  the  Lord  Chancellor.     Taking 
that  into  account,  when  one  comes  to  sec- 
tion 37  of  the  Act  of  1843,  it  seems  to  me 
that  the  section  was  intended  to  apply  to 
that  state  of  things,  and  I  will  not  say 
to  that  jurisdiction,  but  to  that  power 
or  authority  of  the  Master  of  the  Rolls 
and  the  Lord    Chancellor.     The  section 
provides  that  in  case  the   business  con- 
tained in  the  bill  of  costs  or  any  part 
thereof  has  been  transacted  in  the  High 
Court  of  Chancery  or  in  any  other  Court  of 
equity,  or  in  case  no  part  of  such  business 
has  been  transacted  in  any  Court  of  law 
or  equity,  it  shall  be  lawful  for  the  Lord 
Chancellor  or  the  Master  of  the  Rolls,  or  in 
case  any  part  of  the  business  has  been  trans- 
acted in  any  common  law  Court,  then  the 
Judges  are  respectively  required  to  refer  the 
bill  of  costs.     It  seems  to  me  that  never 
before  when  it  has  been  necessary  to  speak 
of  a  Court,  or  the  Judges  of  a  Court,  has 
it  been  usual  to  pick  out  one  or  two  of  the 
Judges  of  that  Court,  but  it  has  been  usual 
to  name  the  Court,  and,  when  speaking  of 
the  Judges,  to  say  "  the  Judges  thereofl" 
I  therefore  apprehend  that  when  the  sec- 
tion refers  to  the  Lord  Chanoellor  and  the 
Master  of  the  Rolls,  the  words  used  refer 
not  to  the  Court  of  Chancery,  but  to  the 
Lord  Chancellor  and  the  Master  of  the 
Rolls  in  their  respective  official  capacities. 
The  Vice-Chancellors  did  properly  act  for 
the  Lord  Chancellor,  but  I  apprehend  that 
they  never  did  act  for  the  Master  of  the 
Rolls.     If  any  part  of  the  business  con- 
tained in  the  bill  of  costs  was  transacted 

ture  as  may  from  time  to  time  be  directed  by 
Rules  of  Court  under  the  "  Judicature  Act. 

By  the  Supreme  Court  of  Judicature  (Officers) 
Act,  1879  (42  k  43  Vict.  c.  78),  the  Office  of 
the  Petty  Bag  was  declared  abolished  on  the 
next  vacancy. 

By  the  Judicature  Act,  1881  (44  &  45  Vict, 
c.  68),  s.  24,  the  Master  of  the  Rolls,  with  the 
concurrence  of  the  Lord  Chancellor  and  the 
Lord  Chief  Justice,  is  empowered  on  the  abo- 
lition of  the  Petty  Bag  Office  to  make  provision 
for  the  care  and  custody  of  the  roU  of  solicitois. 
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IB  the  Court  of  Ohanoery,  then  there  are  i 
words  in  the  section  which  are  applicable 
to  that  Court ;  but  where  no  part  of  the 
hnsinesB  was  done  in  any  Court  at  all,  it 
would  be  almost  certain  that  no  jurisdic- 
tion would  be  given  to  a  Court  in  which 
no  summons  had  beem  issued,  or  before 
which  there  was  no  petition.  It  might, 
therefore,  be  anticipated  that  in  such  a 
ease  the  Court  would  have  no  jurisdiction 
at  all,  and  the  Lord  Chancellor  would  be 
exercising  his  jurisdiction  in  his  official 
character  as  Lord  Chancellor,  and  not  as  a 
Judge  of  the  Court  of  Chajicery.  That 
would  also  be  the  case  with  regard  to  the 
llaster  of  the  Bolls.  Where  the  business 
was  purely  non-contentious,  the  petition  to 
the  Master  of  the  Eolls  was  sent  to  his 
secretary.  Then  it  is  said  that  the  Court 
was  meant  because  of  sabsequent  parts  of 
the  section,  and  particularly  the  proviso 
whichspeaksof  the  "Courts"  or  "Judges"  \ 
bat  it  seems  to  me  that  those  were  the 
natural  words  to  use.  The  Courts  are  re- 
ferred to  in  the  former  cases,  but  that  is 
where  the  business  is  done  in  the  Courts. 
The  Lord  Chancellor  and  the  Master  of 
the  Eolls  are  also  referred  to  in  the  section 
as  "Judges,"  and  the  power  given  by  that 
section  has  been  invariably  exercised  down 
to  1873;  each  of  them,  therefore,  could 
niake  an  order  not  only  for  the  tcoation, 
bat  also  for  the  delivery  of  a  bill  of  costs. 
That  I  take  to  be  the  interpretation  of  the 
section,  which  has  been  acted  upon  through- 
oat  Then  comes  the  question  whether  it 
has  been  altered  by  the  Judicature  Act, 
1873.  Section  16  provides  that  the  High 
Court  of  Justice  shall  be  a  superior  Court 
of  record,  and  that  there  shall  be  trans- 
ferred to  and  vested  in  the  High  Court 
the  jurisdiction  vested  in,  or  capable  of 
being  exercised  by,  the  High  Court  of 
Chancery,  including  the  jurisdiction — but 
it  does  not  say  all  fiie  jurisdiction — of  the 
Master  of  the  Bolls  as  a  Judge  or  Master 
of  the  Court  of  Chancery.  If  the  construc- 
tion I  have  put  upon  section  37  of  the  Act 
of  1843  as  to  the  two  kinds  of  jurisdiction 
oerdsed  by  the  Master  of  the  Rolls  is 
right,  then  the  jurisdiction  which  he  exer- 
cised, not  as  a  Judge  of  the  Court  of 
Ohaooery,  but  as  guardian  of  the  roll  of 
attorneys,  has  not  been  affected  by  the 
Judicature  Act,  1873.     I  therefore  .think 
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that  the  jurisdiction  exercised  by  him  in 
his  official  cap  icity  as  Master  of  the  Holls 
has  not  been  transferred  by  section  16, 
but  is  retained.  If  that  be  true,  the  next 
point  is  as  to  the  effect  of  the  Judicature 
Act,  1881  (44  &  45  Vict.  c.  68).  So  far  as 
I  have  gone,  the  Master  of  the  Rolls,  when 
acting  as  a  Judge  or  Master  of  the  Court 
of  Chancery,  was  subject  to  the  jurisdiction 
of  that  Court,  and  his  jurisdiction  as  Judge 
or  Master  of  that  Court  was  transferred, 
and  he  became  a  Judge  of  the  High  Court. 
Then  is  his  position  affected  by  the  Act  of 
1881 1  It  cannot  be  doubted  that  a  great 
many  of  those  rights  and  duties  of  the 
Master  of  the  Kolls  have  existed  and  been 
exercised  by  the  Master  of  the  Bolls  since  • 
the  Judicature  Acts,  because  the  jurisdic- 
tion existed  independently  of  his  being  a 
Judge  of  the  Court  of  Chancery  or  of  the 
High  Court  of  Justice.  Further,  section  2 
of  the  Act  of  1881  preserves  all  the  powers, 
privileges,  and  disqualifications  now  and 
heretofore  belonging  to  the  office  of  Master 
of  the  Rolls,  and  all  other  duties  of 
the  office  except  that  of  a  Judge  of  the 
High  Court  of  Justice.  In  my  opinion, 
therefore,  his  jurisdiction  in  his  official 
capacity  as  Master  of  the  Rolls  still  exists. 
Section  2  assumes  that  he  has  duties  other 
than  those  of  a  Judge  of  the  High  Court 
of  Justice.  It  cannot  be  supposed  that 
his  duties  only  as  head  of  the  Record  Office 
are  referred  to.  The  section  assumes  there 
are  other  duties  in  connection  with  his 
office  as  Master  of  the  Rolls,  and  these  are 
excepted  out  of  the  section.  I  am  of 
opinion  the  Master  of  the  Rolls  could  in 
the  exercise  of  his  jurisdiction  order  de- 
livery of  a  bill  in  non-contentious  business ; 
but  he  now  has  no  secretary,  and  the 
duties  performed  by  the  secretary  are 
relegated  by  Order  LXII.  rule  18  to  the 
Registrars  of  the  Chancery  Division.  This 
appeal  has  obliged  one  to  go  into  this 
matter,  and,  whetlier  I  am  right  or  wrong 
in  the  view  I  take,  the  business  will  be 
done  in  precisely  the  same  manner  now  by 
the  Registrars.  I  am  therefore  of  opinion 
that  it  was  never  intended  by  the  Judica- 
ture Act  to  transfer  this  jurisdiction  of  the 
Master  of  the  Rolls;  and  when  it  was 
said  that  the  Court  of  Chancery  was  to  be 
transferred,  it  was  only  because  that  Court 
was  done  away  with.     I  agree  with  the 
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In  re  Pollard,  App, 
Judges  below,  that  the  Master  of  the  oom- 
moQ  law  division  had  no  jurisdiction  to 
entertain  the  application,  and  also  with 
the  judgment  of  the  Divisional  Court  for 
the  reasons  there  stated. 

Fry-,  L.J. — ^The  judgment  I  am  about 
to  read  is  that  of  Lord  Justice  Lopes  and 
myself. 

In  this  case  persons  alleging  themselves 
to  be  clients  of  Mr.  Pollard,  a  solicitor, 
have  taken  out  a  summons  in  the  Queen's 
Bench  Division  for  delivery  by  him  of  his 
bill  of  costs  in  respect  of  business  alleged 
to  have  been  done  for  them  of  which  no 
part  was  transacted  in  any  Court  of  law  or 
of  equity.  The  Divisional  Court  have  re- 
jected the  application  on  the  ground  of  the 
want  of  jurisdiction. 

The  application  is  made  under  the  pro- 
visions  of  section  37  of  6  &  7  Vict.  c.  73. 
By  that  section,  on  the  delivery  of  a  bill  of 
costs,  power  was  given  to  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls  to  refer 
the  bill  to  taxation  in  case  the  business 
charged  for  or  any  part  of  it  had  been  (i.) 
transacted  in  the  High  Court  of  Chancery, 
or  in  any  other  Court  of  equity,  or  (ii.^  in 
bankruptcy,  or  (iii.)  in  lunacy,  or  (iv.)  in 
case  no  part  of  such  business  had  been 
transacted  in  any  Court,  which  is  the  case 
of  the  bill  now  in  question;  a  similar 
power  was  given  to  the  common  law 
Courts  of  Westminster  and  the  Court  of 
Pleas  at  Durham,  or  any  Judge  of  either 
of  them,  to  refer  bills  relating  to  business 
transacted  in  any  other  Courts — that  is. 
Courts  not  of  equity,  bankruptcy,  or 
lunacy.  The  enactment  went  on  to  pro- 
vide that  the  Court  or  Judge  making  such 
refei*enoe  might  restmin  the  solicitor  from 
suing  pending  the  reference ;  and  further 
(and  this  is  the  portion  of  the  section  in- 
voked by  the  present  application),  it  gave 
"  the  said  respective  Courts  and  Judges," 
in  the  same  cases  in  which  they  were  re- 
spectively authorised  to  refer  a  bill  de- 
livered, power  to  make  an  order  on  the 
solicitor  or  attorney  for  delivery  of  his  bill. 
This  statute  was  only  an  enlargement  of  a 
jurisdiction  over  solicitors  which  existed 
previously,  and  certainly  was  exercised 
over  solicitors  by  the  High  Court  of  Chan- 
cery, who,  like  attorneys,  were  officers  of 
the  Court.    In  our  opinion  the  powers 


thus  given  by  statute  were  given  to  the 
Lord  Chancellor  and  the  Master  of  the 
Bolls  as  Judges ;  the  clause  vested  in  them 
judicial  powers,  e.g.  of  making  orders  and 
restraining  actions,  and  any  breach  of 
these  orders  would  have  been  a  contempt 
of  Court  5  the  clause  vested  in  them  judicial 
discretions,  e.g.  in  respect  of  the  direc- 
tions and  conditions  with  and  subject  to 
which  taxation  was  to  be  directed  after  a 
bill  bad  been  delivered  for  more  than  a 
month.  Moreover,  in  the  very  words 
giving  the  powers  of  restraining  actions,  of 
imposing  conditions  on  taxation  after  a 
month,  and  of  ordering  the  delivery  of  a 
solicitor's  bill,  the  Lord  Chancellor  and 
Master  of  the  Bolls  are  included  in  the 
general  words  "Courts  and  Judges"; 
unless  under  the  description  of  Judges 
they  never  took  any  of  these  powers. 

The  jurisdiction  thus  vested  in  the 
Lord  Chancellor  and  the  Master  of  the 
Bolls  was  before  the  passing  of  the  Judi- 
cature Act  exercised  in  this  w&y :  orders 
under  the  section  in  question  were  divided 
into  two  classes — first,  orders  of  course, 
where  there  was  no  dispute,  and  no  special 
circumstance  requiring  the  exercise  of  a 
judicial  mind ;  and  secondly,  orders  not  of 
course,  as  where  there  was  some  matter  in 
dispute  or  some  special  drcumstanoe  that 
demanded  attention.  Orders  of  course 
were  made  on  petitions  of  course  by 
the  secretary  of  the  Master  of  the  Bolls ; 
special  orders  were  made  by  the  Master  of 
the  Bolls  or  any  of  the  Vice-ChanceUors 
(who  by  their  appointment  were  bound  to 
assist  the  Lord  Chancellor  in  the  discharge 
of  his  judicial  duties)  on  summons  in 
chsimhevB— Dan.  Ch.  Prac.  p.  1734  (6th 
ed.)  and  In  re  Indertoick  (7). 

Thus  matters  stood  at  the  passing  of  the 
Judicature  Act,  1873.  By  section  16  of 
that  Act  there  was  transferred  to  and 
vested  in  the  High  Court  the  jurisdiction 
then  vested  in  or  capable  of  being  exercised 
by  the  Court  of  Chancery  as  a  Court  of 
equity,  including  all  powers  given  to  the 
Court  of  Chancery  or  to  any  Judge  of  that 
Court  by  statute.  The  jurisdiction  and 
powers  conferred  by  the  statute  6  &  7 
Vict.  c.  73  on  the  Lord  Chancellor  and 
the  Master  of  the  Bolls  are,  we  think, 

(7)  54  Law  J.  Rep.  Chanc.  72 ;  Law  Bep. 
25  Ch«  D.  279. 
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Jji  re  Pallard,  Ajfj?. 
aptlj  described  by  these  words ;  and  con- 
seqaently  we  are  of  opinion  that  the 
power  of  ordering  the  delivery  of  a  bill 
for  basiness  done  in  the  Court  of  Chancery, 
or  not  in  any  Court,  was  taken  out  of  the 
Lord  Chanoellor  and  the  Master  of  the 
HoHs  as  Judges  of  the  late  Court  of  Chan- 
cery, and  was  vested  in  the  High  Court, 
and  in  the  Lord  Chancellor  and  the  Master 
of  the  Bolls  as  members  of  that  Court.  If 
it  were  not  so  vested  in  the  High  Court, 
the  Judges  of  the  Chancery  Division  have 
DO  power  to  make  orders  for  taxatiop  of 
bills  for  business  done  in  the  Chancery 
Division  or  done  out  of  Court,  and  the 
orders  of  this  kind  which  have  been  made 
daily  are  uUra  vires. 

Thus  matters  stood  till  the  passing  of 
the  statute  of  1881,  under  which  the 
Master  of  the  EoUs  ceased  to  be  a  member 
of  the  High  Court,  and  consequently  lost 
the  power  he  had  previously  possessed  of 
making  original  orders  of  the  High  Court, 
including  the  power  of  making  such  orders 
under  the  Solicitors  Act.  The  24th  sec- 
tion of  the  Act  of  1881  saved  to  him  the 
disciplinary  powers  over  solicitors  which 
be  possessed  in  common  with  the  chiefs  of 
the  common  law  divisions,  but  contained 
no  saving  of  the  power  to  refer  to  taxation 
or  to  direct  delivery  of  bills  of  costs. 

Under  the  provisions  of  Order  LXII. 
mle  18,  the  duties  which  were  performed 
br  the  secretary  of  the  Master  of  the  Bolls 
when  he  was  a  Judge  of  the  High  Court, 
in  making  orders  of  course  under  the 
Solicitors  Act,  are  now  vested  in  the  Begis- 
trus  of  the  Chancery  Division.  The  order 
Bonght  in  the  present  case  involving  a 
question  in  dispute — namely,  the  retainer 
bj  the  applicants — could  not  have  been 
properly  made  by  the  Eegistrars  of  that 
Division. 

For  the  reasons  given,  we  are  not  able 
to  agree  with  the  conclusions  of  the  Divi- 
sional Court  that  the  original  power  to 
order  the  delivery  of  a  solicitor's  bill  is  still 
vested  in  the  Master  of  the  Bolls ;  on  the 
contrary,  we  are  of  opinion  that  it  has 
been  transferred  to  the  High  Court,  and 
may  be  exercised  by  any  Judge  of  that 
Court.  But  though  we  hold  that  the 
Master  and  Judge  of  the  Queen's  Bench 
Division  had  jurisdiction  to  ma^e  the 
order,  we  are  of  opinion  that  the  applica- 


tion was  irregular.  Under  section  34,  sub- 
section 2,  of  the  Judicature  Act,  1873,  the 
business  to  be  done  under  the  Solicitors 
Act,  so  far  as  it  had  previously  been  exer- 
cised by  the  Court  of  Chancery,  was  as- 
signed to  the  Chancery  Division  as  a  matter 
under  an  Act  of  Parliament  by  which  ex- 
clusive jurisdiction  in  respect  of  the  matter 
had  been  given  to  the  Court  of  Chancery 
or  the  Judges  thereof.  The  applicants 
were  therefore  irregular  in  their  applica- 
tion, and,  considering  the  well-known  prac- 
tice of  applying  for  orders  of  this  description 
to  the  Judges  of  the  Chancery  Division, 
we  think  their  conduct  in  applying  to  the 
Master  of  the  Queen's  Bench  Division 
blameworthy.  But  our  sense  of  the  im- 
propriety of  the  applicants'  conduct  is  in- 
creased by  the  fact  that  the  application 
has  been  made  after  a  bill  of  costs  has  been 
in  fact  delivered,  though  not  to  the  appli- 
cants, and  pending  an  action  in  which  the 
question  of  the  retainer  is  raised  for  deci- 
sion. In  short,  the  application  appears  to 
have  been  made  to  a  tribunal  and  under 
circumstances  which  create  great  doubt  of 
its  bona  fides. 

Under  these  circumstances  we  think 
that  the  proper  course  will  be  to  allow  the 
applicants  to  obtain  the  leave  of  the  Pre- 
sident of  the  Chancery  Division  within 
fourteen  days  from  to-day  to  transfer  the 
matter  to  the  Chancery  Division.  If  that 
leave  be  obtained,  the  summons  will  be 
transferred,  but  all  further  proceedings  in 
it  will  be  stayed  till  after  the  trial  or  till 
some  order  to  proceed  is  made  by  the 
Judge  of  the  Chancery  Division  to  whom 
the  matter  may  be  attached.  When  the 
trial  has  taken  place,  the  Judge  will  know 
how  to  deal  with  the  merits  of  the  ques- 
tion in  controversy.  If  the  leave  to  transfer 
is  not  obtained  by  the  applicants,  no  order 
should  be  made.  As  the  appellants  have 
applied  to  the  wrong  division,  and  as  they 
have,  in  our  opinion,  no  present  right  to 
the  order  which  they  seek,  we  think  that, 
notwithstanding  the  modified  order  which 
we  give  them,  they  ought  to  pay  the  costs 
of  this  appeal. 

Order  varied. 

Solicitors— Stevens,  Bawtree  Sc    Stevens,    ap- 
pellants ;  S.  B.  Pollard,  respondent, 
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[IN   THE   COURT  OF  APPEAL.] 
^  oo«  C  THE  MAYOR   ETC.  OP  BURY  V. 

F  h    *>0    21    1     ^™^  LANCASHIRE  AND  YORK- 
'  I    SHIRE   RAILWAY  COMPANY.* 

Railway — Bridge — Highway — Liability 
of  Railway  Company  to  repair  Roadway 
over  Bridge — Railways  Clatbses  Consolida- 
tion Act,  1845  (8  (fc  9  Vict.  c.  20),  88.  46, 
63,  and  56. 

Section  46  of  the  Railways  Clauses  Con- 
solidation Act  J  1845,  which  provides  that 
where  a  line  of  railway  crosses  amy  turn- 
pike road  or  public  highway^  either  such 
road  shall  be  carried  over  the  railway y  or 
the  railway  shall  be  carried  over  such  road, 
by  means  of  a  bridge,  **  and  such  bridge y 
with  the  immediate  approaches,  and  aU 
other  necessary  works  connected  therewith, 
shall  be  executed  and  at  all  times  thereafter 
maintained  at  the  expense  of  the  com- 
pany,^* applies  to  the  roadway  which  is 
carried  over  the  bridge,  cus  well  as  the 
structure  of  the  bridge,  and  the  company 
are  bownd  to  maintain  the  mstalling  arid 
paving  of  the  road  which  is  carried  over 
the  structure  of  the  bridge. 

It  is  imm^aterial  that  the  level  of  the 
road  has  not  been  altered  by  the  company. 

The  North  Staffordshire  Railway  Com- 
pany V.  Dale  (8  E.  <fe  B.  836 ;  27  Law  J. 
Rep.  M.O.  147)  and  The  Newcastle  and 
Leek  Turnpike  Trustees  or  Leech  v.  The 
North  Staffordshire  Railway  Company 
(5  Hurl.  &  N.  160 ;  29  Law  J.  Rep.  M.C. 
150)  followed  and  approved. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court  upon  a  Special  Case  stated 
in  the  action  under  the  Rules  of  the 
Supreme  Court,  1883,  Order  XXXIV. 
rule  1. 

The  action  was  brought  by  the  plain- 
tiffs, the  urban  sanitary  authority,  under 
the  Public  Health  Act,  1875,  for  the 
borough  of  Bury,  against  the  defendants, 
a  company  authorised  to  make  certain  rail- 
ways by  Acts  of  Parliament,  which  incor- 
porated the  Railways  Clauses  Consolida- 
tion Act,  1845,  to  recover  the  costs  of 
work  done  and  materials  provided  in 
paving  and  flagging  a  railway  bridge  in 
the  plaintiffs'  district. 

*  C&ram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 


The  material  facts,  as  stated  in  the 
Special  Case,  were  as  follows : — 

By  section  83  of  the  Bury  Improve- 
ment Act,  1846  (9  &  10  Vict.  c.  ccxciiL), 
all  streets  within  the  district  of  the  Act 
were  vested  in  commissioners;  and  by 
section  96  of  the  Act  it  is  enacted  that 
the  commissioners  shall  be  liable  to  in- 
dictment for  the  non-repair  of  any  highway 
within  the  limits  of  the  Act.  In  1876 
Bury  was  incorporated  by  royal  charter, 
and  thereupon,  by  section  310  of  the  Public 
Health  Act,  1875,  all  the  rights  and  lia- 
bilities of  the  commissioners  became  vested 
in  and  imposed  on  the  plaintiffs. 

In  or  about  the  year  1847  the  defen- 
dants, acting  in  pursuance  of  the  powers 
given  them  in  that  behalf  by  their  Acts 
of  Parliament,  made  two  lines  of  railway 
— namely,  the  Heywood  Branch  Exten- 
sion and  the  Liverpool  and  Bury  Exten- 
sion, which  crossed  a  certain  turnpike 
road  (since  distumpiked)  situate  within 
the  district  of  the  Bury  Improvement 
Act. 

These  lines  of  railway,  as  they  respec- 
tively approach  the  turnpike  road,  are  in  a 
deep  cutting,  and  pass  under  the  turnpike 
road  at  a  depth  (measuring  from  the  rail 
level  to  the  crown  of  the  arch),  in  the 
case  of  the  Heywood  Branch  Extension, 
varying  from  18  feet  5  inches  to  19  feet 

5  inches,  and  in  the  case  of  the  Liverpool 
and  Bury  Railway  Extension  at  a  depth 
varying  from  about  23  feet  to  24  feet> 
and  without  alteriug  the  levels  of  the 
turnpike  road.  The  turnpike  road  and 
the  soil  thereunder  were,  and  are  still, 
supported  by  two  arches,  under  which  the 
two  lines  of  railway  pass ;  the  distance 
from  the  crowns  of  the  arches  to  the  sur- 
face of  the  turnpike  road  is,  in  the  case  of 
the  Heywood   Branch  Extension,  about 

6  feet  11  inches,  and  in  the  case  of  the 
Liverpool  and  Bury  Extension  about  4 
feet  3  inches. 

No  additional  burden  or  expense  has 
been  cast  upon  the  plaintiffs  or  their  pre- 
decessors in  respect  of  the  maintenance 
and  repair  of  any  additional  length  or 
width  of  roadway  owing  to  the  construc- 
tion of  the  two  lines  of  railway;  or,  in 
other  words,  had  the  two  lines  of  railway 
never  been  constructed,  the  plaintiffs  or 
their  predecessors  would  still  have  bad  to 
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maintain  and  repair  the  identically  same 
length  and  width  of  roadway. 

The  roadway  upon  the  bridge  being 
ont  of  repair,  the  plaintiffs,  in  ignorance 
of  what  they  contended  were  their  true 
tights,  incurred  the  expenses  in  repairing 
the  said  roadway,  which  they  now  claimed 
to  recover  in  this  action. 

The  question  for  the  opinion  of  the 
Ooiirt  was  whether  the  defendants  were 
liable  under  section  46  of  the  Railways 
Clauses  Act,  1846  (8  &  9  Yict.  c.  20),  to 
keep  the  roadway  of  the  bridge  in  repair. 

The  section  is  as  follows  : — 

"And  with  respect  to  the  crossing  of 
roads  or  other  interference  therewith  be  it 
enacted  as  follows  :  If  the  line  of  the  rail- 
way cross  any  turnpike  road  or  public 
highway,  then  (except  where  otherwise 
proirided  by  the  special  Act)  either  such 
road  shall  be  carried  over  the  railway,  or 
the  railway  shall  be  carried  over  such 
road  by  means  of  a  bridge  of  the  height 
and  width,  and  with  the  ascent  or  descent, 
by  this  or  the  special  Act  in  that  behalf 
provided ;  and  such  bridge,  with  the  imme- 
diate approaches  and  aU  other  necessary 
works  connected  therewith,  shall  be  exe- 
cuted, and  at  all  times  thereafter  main- 
tained, at  the  expense  of  the  company,  kc** 

The  Divisional  Court  (Mathew,  J.,  and 
Cave,  J.)  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Th9  Attorney-General  (Sir  R.  E,  Webster, 
Q.C.)  and  Benn  Collins,  Q,G,{W.  Graham, 
with  them),  for  the  defendants. — Upon 
the  true  construction  of  the  Hallways 
CUuses  Act,  1846,  the  railway  company 
are  not  bound  to  maintain  the  road  as  well 
as  the  bridge.  "  Bridge,"  in  section  46, 
applies  to  the  structure  of  the  bridge  only, 
and  does  not  include  the  roadway.  The 
roadway  is  dealt  with  by  sections  53  and 
56,  and,  as  there  provided,  is  to  be  restored 
only,  and  not  maintained,  by  the  company. 
If  the  Legislature  had  intended  by  section 
46  to  shift  the  burden  of  maintaining  the 
roadway  upon  the  company,  they  would 
have  used  express  words  for  the  purpose. 
Section  49  shews  that  the  road  is  some- 
thing distinct  from  the  bridge.  The  High- 
way Act,  1836  (6  &  6  Will.  4.  c.  60),  s.  21, 
▼ben  dealing  with  county  bridges,  treats 
Vol.  67.— g,B, 
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the  bridge  and  the  roadway  as  distinct 
things. 

[Fry,  L.J. — Does  not  the  obligation  to 
repair  bridges  imposed  by  the  Statute  of 
Bridges,  22  Hen.  8.  c.  6,  include  the  road- 
way t  The  recital  in  that  statute  to  sec- 
tion 9,  which  imposes  the  obligation  to 
repair  the  highways  at  the  ends  of  the 
bridges,  goes  to  shew  that  ''bridge"  in 
that  case  includes  roadway.] 

It  is  admitted  that  it  does ;  but  this  is 
-  not  so  in  the  statute  now  under  considen^ 
tion.  If  '*  bridge  "  in  this  statute  included 
roadway,  it  would  equally  include  the  ap- 
proaches to  the  bridge,  yet  these  are  deidt 
with  specifically  by  section  46. 

[Fry,  L.  J. — Do  the  approaches  include 
the  metalling  1] 

No.  Only  the  structure,  such  as  the 
arches,  which  carry  the  ascending  roadway, 
the  embankments,  buttresses,  walls,  £c. 
The  obligation  to  restore  the  metalling  is 
imposed  by  seetiop  66.  The  earlier  cases 
were  wrongly  decided. 

They  referred  to  The  North  Staffordshire 
Railway  Compawy  v.  Dale  (1),  The  New- 
castle and  Leek  Turnpike  Trustees  or 
Leech  V.  The  North  Staffordshire  Rail/way 
Company  (2),  The  London  and  North 
Western  Railway  Company  v.  Skerton  (3), 
The  North  of  England  RcUkoay  Company 
V.  La/nghoMrgh  (4),  and  The  Queen  v. 
The  South  Eastern  Railtcay  Company  (6). 
Moreover,  these  cases  are  distinguishable, 
for  they  were  decided  as  to  roads  having 
an  ascent  or  descent.  The  decisions  in  the 
Irish  Courts — ^namely.  The  Water/ord  and 
Limerick  Railway  Company  v.  Eea^mey 
(6)  and  Fosberry  v.  The  Water/ord  and 
Limerick  Railway  Company  (7) — are  in 
the  defendants'  favour.  In  Uiese  cases  the 
bridges  were  carried  over  the  roads,  but 
the  roads  were  interfered  with. 

R,  S.  Wright,  for  the  plaintiffs,  was  not 
called  upon ;  but  he  referred  to  The  Great 


(1)  8  E.  &  B.  836 ;  27  Law  J.  Rep.  M.O.  147. 

(2)  6  Hurl.  &  N.  160;  29  Law  J.  Bep.  M.O. 
160. 

(3)  6  B.  &  S.  559 ;  33  Law  J.  Rep.  M.G.  158. 

(4)  24  Law  Times,  N.S.  644. 

(5)  32  Law  Times,  N.S.  868. 

(6)  Hayes,  J.,  din.,  12  Ir.  C.L.  Bep.  224. 

(7)  13  Lr.  C.L.  Rep.  494. 
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JScutern  Railway  Company  v.  The  Board 
of  Works  of  Hackney  (8). 

Lord  Esheb,  M.R.~We  have  heard 
the  view  which  has  been  taken  of  section 
46  of  the  Railways  Clauses  Act,  1845,  by, 
I  think,  sixteen  Judges  upon  different 
occasions,  who  all  read  the  section  accord- 
ing to  the  plain  meaning  of  plain  words  in 
the  English  language,  and  we  are  now 
asked  to  overrule  the  previous  decisions 
upon  the  section.  I  find  myself  unable  to 
do  that.  In  the  first  decision  of  all — Tke 
North  Stajfordshire  Railway  Company  v. 
DaU  (1) — Lord  Chief  Justice  Campbell, 
Mr.  Justice  Wightman,  and  Mr.  Justice 
Crompton,  said  that  the  things  with 
which  it  was  intended  by  the  section 
to  deal,  were  specifically  stated  in  plain 
English,  and  that  what  the  section  said 
as  to  those  things  was  stated  in  language 
equally  plain;  but  that  it  was  argued 
that  the  section  must  be  coupled  with 
another  section,  which  by  itself  is  equally 
clear,  so  that,  if  this  were  done,  the  former 
section  became  obscure.  The  learned 
Judges  said,  however,  that  this  was  not 
the  right  way  to  construe  the  Act  of  Par- 
liament. Now,  if  section  46  be  taken  by 
itself,  it  is  plain  that  what  the  company 
are  bound  to  execute,  that  they  are  bound 
to  maintain  for  ever.  What,  then,  are 
the  company  bound  to  execute  %  It  is  to 
be  observed  that  the  section  does  not  speak 
ol'  all  bridges,  but  only  of  bridges  where 
the  line  of  railway  crosses  the  road  and 
the  road  is  carried  over  the  railway,  or 
the  railway  is  carried  over  the  road ;  and 
in  those  cases  the  section  provides  that  in 
the  one  instance  the  road  is  to  be  replaced 
by  a  bridge,  and  in  the  other  a  bridge  is 
to  go  over  the  road.  But  it  is  argued  for 
the  defendants  that  when  the  section  says 
that  such  bridge  shall  be  executed  by  the 
company,  it  is  speaking  not  of  the  roadway, 
out  of  the  structure  which  is  to  carry  the 
roadway.  This  limited  meaning,  however, 
of  the  word  "  bridge  "  is  not  the  sense  in 
which  the  word  is  used  in  ordinary  En- 
glish.    In  ordinary  English  we  say  we  are 

(8)  62  Law  J.  Rep.  M.C.  106,  at  pp.  107, 108, 
2>er  Lord  Watson,  and  at  p.  112  per  Lord  Fitz- 
gerald ;  Law  Rep.  8  App.  Cas.  687,  at  pp.  691, 
6^2,  and  at  p.  700. 


,App, 

crossing  such  and  such  a  bridge,  not  we 
are  crossing  the  road  under  which  such 
and  such  a  bridge  is.  In  ordinary  English 
''bridge"  means  not  a  structure  with 
no  top  to  it;  it  means  something  over 
which  people  are  to  pass.  It  is  quite  true 
that  the  language  of  section  56  would  in- 
clude the  roadway  over  certain  bridges. 
For  example,  where  the  company  have 
been  obliged  to  divert  a  road  and  to  carry 
it  across  a  stream,  there  the  case  comes, 
not  under  section  46,  but  under  section  56. 
As  to  section  53  I  am  inclined  to  agree 
with  what  has  been  said  by  Lord  Justice 
Lopes,  that  it  refers  to  temporary  roads. 

I  am  of  opinion,  therefore,  that  inas- 
much as  certain  special  matters  are  spe- 
cifically dealt  with  by  section  46,  these 
matters  cannot  be  governed  by  the  general 
words  in  section  56.  If  I  had  any  doubt 
upon  the  question  I  should  not  set  my 
opinion  against  that  of  such  a  number  of 
Judges;  but  I  have  no  doubt  whatever, 
and  I  should  have  decided  in  the  same 
way  even  if  the  question  were  now  raised 
for  the  first  time. 

As  to  the  contention  that  the  section 
apphes  only  to  bridges  with  an  ascent  or 
descent,  I  can  only  say  that  the  distinction 
is  one  that  I  am  not  able  to  follow. 

Fbt,  L.J. — I  am  of  the  same  opinion. 
It  would  indeed  be  difiicult  now  to  over- 
rule a  line  of  unanimous  decisions  extend- 
ing over  some  thirty  years;  but  even  if 
the  matter  were  rea  Integra  I  should  arrive 
at  the  same  conclusion.  Section  46  begins 
by  stating  the  contingency  to  which  its 
provisions  are  to  apply,  **If  the  line  of 
the  railway  cross  any  turnpike  road  or 
public  highway : "  and  then  proceeds  to 
provide  that  ''either  such  road  shall  be 
carried  over  the  railway,  or  the  railway 
shall  be  canied  over  such  road  by 
means  of  a  bridge,  of  the  height  and 
width,  and  with  the  ascent  or  descent^ 
by  this  or  the  special  Act  in  that  behalf 
provided."  Now  it  is  contended  that 
the  contingency  is  not  accurately  de- 
scribed in  the  section;  that  the  section 
only  applies  tp  crossings  which  cannot  be 
remedied  by  a  level  bridge ;  that  it  ap- 
plies only  to  bridges  approached  by  sn 
"ascent  or  descent"  This  contention, 
however,  would  introduce  a  new  term  into 
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the  contingency  stated  in  the  section,  and 
oimeoessarily,  for  all  that  the  words  relied 
upon  mean  is  that  the  ascent  or  descent, 
if  any,  of  the  approaches  to  the  bridge 
shall  not  exceed  that  specified  by  Parlia- 
ment. But  then  it  is  said  that  "  bridge '' 
does  not  include  the  roadway.  Now, 
according  to  the  section,  what  the  com- 
pany are  bound  to  execute,  that  they  are 
hound  to  maintain ;  and  in  my  opinion  it  is 
phun  that  the  company  are  bound  to  exe- 
cute the  bridge,  and  the  roadway  as  part 
of  the  bridge.  By  the  law  of  England 
the  bridge  includes  the  roadway  as  part  of 
the  bric5i;a  The  Statute  of  Bridges  (22 
Hen.  8.  c.  5)  is  silent  as  to  the  roadway, 
but  it  is  conceded  that  that  Act  extends  to 
the  roadway  as  part  of  the  bridge.  There- 
fore, when  section  46  provides  that  if  the 
line  of  the  railway  cross  a  road,  either  the 
road  shall  be  carried  over  the  railway  or 
the  railway  shall  be  carried  over  the  road 
by  means  of  a  bridge,  and  then  enacts 
that  ''such  bridge  with  the  immediate 
approaches,  and  all  other  necessary  works 
connected  therewith,  shall  be  executed" 
by  the  company,  I  have  no  hesitation  in 
holding  that  such  bridge  means  the  bridge 
with  the  roadway  as  part  of  it  constructed 
for  the  purposes  of  a  highway.  But 
further,  the  section  provides  that  the  ''  im- 
mediate approaches"  to  the  bridge  shall 
he  executed  by  the  company,  and,  though 
it  is  said  that  these  words  do  not  include 
the  metalling  of  the  approaches,  I  have  no 
doubt  that  they  do  include  the  metalling, 
for  surely  the  approaches  mean  something 
by  which  the  bridge  is  approached  for  the 
purposes  of  traffic  over  it.  If  this  be  so, 
it  would  be  a  monstrous  construction  of 
the  section  to  hold  that  the  company 
should  execute  the  metalling  of  the  ap- 
proaches to  the  bridge,  but  not  the  metal- 
ling of  the  road  over  it.  But  again,  the 
Bectiou  says  that  the  company  are  to  ex- 
ecute "sdl  other  necessary  works  con- 
nected "  with  the  bridge,  and  these  words 
must  mean  all  works  necessary  for  the 
hridge  as  a  useful  and  efiTective  part  of 
the  highway,  part  of  which  works  are  the 
metalling  of  the  road  as  part  of  the  bridge: 

It  was  said  that  we  ought  to  regard 
sections  53  and  56  of  the  Act,^ut  it  is 
enough  to  say  that  these  sections  apply  to 
;  not  covered  by  section  46. 


,  App. 

Lopes,  L.  J. — This  is  a  case  of  a  road 
carried  over  a  line  of  railway.  In  my 
opinion  section  46  of  the  Hallways  Clauses 
Consolidation  Act,  1845,  here  imposes 
upon  the  railway  company  the  burden  of 
the  maintenance  not  only  of  the  bridge 
and  the  approaches,  but  of  the  roadway 
over  the  bridge.  It  is  idle  to  say  that 
the  bridge  does  not  include  the  road,  the 
road  being  the  means  by  which  the  traffic 
over  the  bridge  is  carried.  This  is  in 
accordance  with  a  long  line  of  authorities. 
It  has  been  argued  that  this  is  not  the 
meaning  of  the  section,  because  of  the  sub- 
sequent sections,  sections  53  and  56  ;  but 
in  my  opinion  the  latter  sections  apply  to 
a  different  state  of  things  from  that  con- 
templated by,  and  are  independent  of, 
section  46.  It  has  also  been  argued  that 
the  section  only  applies  to  a  bridge  with 
an  ascent  or  descent ;  but  this  argument  is 
in  my  opinion  untenable,  for  the  road  is 
carried  over  the  railway  as  well  where  it 
is  on  the  level,  as  where  there  is  an  ascent 
or  descent. 

Appeal  dismissed. 

Solicitors — Edwin  Andrew,  agent  for  Town 
Clerk»  Bury,  for  plaintiflfs ;  Clarke,  Woodcock 
&  Ryland,  agents  for  C.  Monkhouse,  Man- 
chester, for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1888.      1  » 

Feb  7  15   f  STEVENS  v.  bishop.* 

Revenue — Income  Tax — Tithe  Commu- 
tation Rentcharge — Annual  Value — De- 
duction of  necessary  Costs  of  Collection — 
Income  Tax  Acts,  1842  (6  rf-  6  Vict.  c.  35) 
amd  1853  (16  <^  17  Vict.  c.  34). 

For  the  purpose  oj  assessment  to  income  or 
property  tax  under  the  Income  or  Property 
Tax  Acts,  1842  and  1853,  the  owner  of 
a  tithe  commutation  rentcharge  is  entitled 
to  deduct  from  trie  amount  received  the 
costs  necessarily  and  properly  incurred  in 
the  collection  thereof. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case  stated 
under  the  Taxes  Management  Act,  1880 

♦  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 
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Stevens  v.  Bishop^  ^PP* 
(43  k  44  Vict.  c.  19),  s.  59.     The  case  is 
reported  56  Law  J.  Rep.  Q.B.  454. 

The  Rev.  C.  A.  Stevens,  Vicar  of 
Portslade,  Sussex,  appealed  to  the  Com- 
miBsioners  of  Income  Tax  against  an  as- 
sessment made  upon  him  under  schedule  A 
of  the  Income  Tax  Acts,  upon  the  amount 
received  by  him  in  I'espect  of  the  vicarial 
tithe  commutation  rentoharge  for  the 
parish  of  St.  Nicholas,  Portslade,  after  de- 
ducting a  certain  amount  for  rates  and 
procuration;  and  he  claimed  a  further 
deduction  in  respect  of  the  costs  incurred 
by  him  in  the  collection  of  the  tithe  rent- 
charge. 

The  CommiBsioners,  being  of  opinion  that 
the  deduction  of  such  costs  was  neither 
authorised' nor  admissible  under  the  Income 
Tax  Acts,  dismissed  the  appeal,  and  stated 
a  Case  for  the  opinion  of  the  Court. 

It  was  admitted  on  behalf  of  the  Crown, 
for  the  purposes  of  the  case,  that  the  sum 
which  the  Rev.  C.  A.  Stevens  claimed 
to  deduct  was  one  which  he  had  necessarily 
and  properly  to  expend,  and  was  compelled 
to  expend,  in  order  to  realise  his  tithe. 

The  Queen's  Bench  Division  (Smith,  J., 
and  Grantham,  J.)  held  that  he  was  en- 
titled to  deduct  the  costs  of  collecting  the 
tithe. 

The  Crown  appealed. 

The  Solicitor-General  (Sir  E,  Clarke, 
Q.C.)  and  A.  V.  Dicey,  for  the  Crown. — 
The  duty  here  has  been  assessed  under 
section  32  of  the  Act  of  1853  (16  k  17 
Vict.  c.  34),  which  provides  that  it  is  to 
be  assessed  upon  the  owner  of  the  tithe 
rentcharge.  It  is  said  that  as  section  5  of 
that  Act  provides  that  all  duties  granted 
by  the  Act  are  to  be  assessed,  raised,  levied, 
and  collected  under  the  regulations  and 
provisions  of  the  Act  of  1842  (5  <&  6  Vict. 
0.  35),  the  rentcharge  tithes  must  be  as- 
sessed to  duty  under  schedule  A.  But  it 
does  not  come  under  schedule  A,  No.  III., 
because  tithe  rentcharge  is  not  mentioned 
in  that  rule ;  nor  under  No.  11.,  because 
that  rule  only  applies  to  tithes  in  kind  or 
tithes  arising  from  land  which  have  been 
compounded  for;  and  tithe  commutation 
rentcharges  are  specially  excepted  from  the 
operation  of  the  rule.  It  therefore  must 
come  (if  at  all)  under  the  general  rule 
No.  I.,  which  makes  provision  as  to  the 


manner  in  which  the  annual  value  of  lands, 
tenements,  hereditaments,  or  heritages 
charged  under  schedule  A  are  to  be  asoer- 
tained.  The  question  is  as  to  the  meaning 
of  **  annual  value "  in  section  32  of  the 
Act  of  1853  ;  but  that  section  only  autho- 
rises certain  deductions,  such  as  parochial 
rates,  kc,,  and  the  expenses  of  collection 
are  not  included  in  such  deductions.  The 
proper  mode  of  arriving  at  the  annual 
value  under  the  Act  of  1853  is  to  take  the 
gross  annual  value  as  under  the  Act  of 
1842,  after  making  the  deductions  allowed 
by  schedule  A,  No.  V.,  of  that  Act,  and 
those  allowed  by  section  32  of  the  Act  of 
1853. 

The  CoUnese  Iron  Company  v.  Black  (1), 

5  &  6  Vict.  c.  35.  s.  60,8ched.  A,  No.  IV., 
rules  4,  9,  and  10,  and  s.  190,  ached.  G, 
were  also  referred  to. 

Meadows  White,  Q.C.,  and  Tyrrell  Paine, 
foe  the  tithe  rentchai^  owner. — By  sec- 
tion 5  of  the  Act  of  1853  the  regulations 
and  provisions  of  the  Act  of  1842  are  to 
be  applied  in  assessing  the  duty  charge- 
able under  section  32  of  the  later  Act. 
Schedule  A,  No.  I.,  applies  here,  and  in 
order  to  assess  the  annual  value  of  this 
tithe  rentcharge,  the  rack-rent  at  which 
the  lands  in  which  the  tithe  rentcharge  is 
chargeable  would  be  worth  to  be  let  by 
the  year  must  be  taken.  A  hypothetical 
tenant,  in  fixing  the  rent  which  he  would 
pay  for  the  land,  would  take  into  con- 
sideration the  costs  of  collecting  the  rent- 
charge.  These  costs  must  be  allowed 
before  the  amount  upon  which  the  assess- 
ment is  to  be  made  can  be  arrived  at. 
The  Crown  here  seeks  to  chai-ge  income 
tax  upon  what  has  never  been  received  by 
the  owner  of  the  tithe  rentcharge. 

The  Queen  v.  Goodehild  (2)  was  also 
cited. 

Dicey  replied. 

Cur,  adv.  vulL 

The  following  judgments  were  delivered 
on  Feb.  15  : — 

Lord  Esheb,  M.R. — In  this  case  the 
clerical  owner  of  a  tithe  commutation  rent- 
charge  has  been  assessed  to  income  tax, 
and  the  question  raised  is.  What  is  the 

(1)  61  Law  J.  Rep.  Q.B.  626;    Law  Bep. 

6  App.  Gas.  315, 329. 

(2)  E.,  B.  Jfc  S.  1 ;  27  Law  J.  Bep.  M.C.  333. 
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proper  mode  of  ascertaining  the  annoal 
valae  of  the  rentcharge  for  the  purposes  of 
assessment  to  income  tax,  and  whether 
a  certain  deduction — namely,  the  expenses 
of  collection — is  to  be  allowed.  The  owner 
of  the  rentcharge  in  question  has  been 
assessed  under  section  32  of  the  Act.  of 
1853,  which  provides  that  in  assessing  and 
charging  the  duties  under  schedule  A  of 
that  Act  in  respect  of  lands,  tenements, 
or  hereditaments  subject  to  any  rentcharge 
for  the  commutation  of  tithes  in  England, 
or  any  other  rentcharge  in  lieu  of  tithe, 
it  shall  be  lawful  for  the  Commissioners 
acting  in  the  execution  of  the  Act.  if  they 
shall  think  fit,  on  a  due  return  of  such 
rentcharge  being  made  by  the  owner 
thereof,  in  order  to  an  assessment  upon 
him,  to  charge  and  assess  such  owner  in 
the  assessment  for  the  said  parish  with  the 
datj  under  schedule  A  of  the  Act  in 
respect  of  such  rentcharge,  and  certain 
deductions  are^to  be  made,  such  as  the 
amonnt  of  parochial  rates,  ^.  It  was  not 
denied  that  the  return  was  duly  made, 
or  that  the  Commissioners  exercised  their 
option  (if  they  had  any),  or  that  the  owner 
of  the  tithe  rentcharge  was  assessed  under 
the  provisions  of  that  Act,  which  autho- 
rised, and  must  therefore  regulate,  the 
assessment.  Section  5  of  that  Act  pro- 
vides that  the  duties  thereby  granted  are 
to  be  assessed,  raised,  levied,  and  collected 
under  the  regulations  and  provisions  of  the 
Act  of  1842  (5  &  6  Vict.  c.  35).  The 
e£fect  of  that  enactment,  which  is  a  decla- 
ration as  to  the  mode  in  which  the  duty 
granted  under  schedule  A  is  to  be  assessed, 
is  to  read  into  the  Act  of  1853  the  regu. 
lations  and  provisions  of  the  Act  of  1842, 
which  therefore  apply  to  the  duties  granted 
hj  the  Act  of  1853,  and  must  apply  to  the 
tssessment  to  income  tax  imposed  upon  the 
owner  of  a  tithe  commutation  rentcharge. 
Now  section  5  of  the  Act  of  1853  drives 
one  at  once  to  schedule  A  of  the  Act 
of  1842,  because  that  schedule  contains 
the  only  mode  of  assessment  under  the 
Act  of  1842.  It  is  impossible  to  say  that 
that  Act  does  not  apply  because  it  con- 
tains words  which  it  would  be  difficult  to 
tpply  to  the  present  case.  That  difficulty, 
however,  is  over- ridden  by  the  declaration 
that  the  provisions  of  the  Act  of  1842  are 
H^pUfiable  to  the  later  Act.     One  is  there- 


285 


fore  driven  to  schedule  A,  rules  No.  I. 
and  II.,  of  the  Act  of  1842.  To  my 
mind,  rule  No.  I.  is  applicable  here.  It 
is  there  provided  that  the  annual  value 
of  lands,  tenements,  hereditaments,  and 
heritages  charged  under  schedule  A  is  to 
be  understood  to  be  the  rent  by  the  year 
at  which  the  same  are  let  at  rack-rent,  if 
the  amount  of  such  rent  shall  have  been 
fixed  by  agreement ;  but  that  if  the  same 
are  not  so  let  at  rack-rent,  then  at  the 
rack-rent  at  which  the  same  are  worth  to 
be  let  by  the  year,  and  which  rule  shall 
be  construed  to  extend  to  all  lands,  tene- 
ments, hereditaments,  or  heritages  capable 
of  actual  occupation,  of  whatever  nature 
and  for  whatever  purpose  occupied  or 
enjoyed,  or  of  whatever  value,  except  the 
properties  mentioned  in  No.  II.  and  No. 
III.  of  schedule  A.  It  was  said  that  the 
second  part  of  that  rule  is  not  applicable 
because  a  tenement  or  hereditament  such 
as  this  is — ^namely,  a  tithe  rentcharge — is 
not  capable  of  actual  occupation.  Two  views 
of  this  matter  present  themselves  to  my 
mind ;  one  is  that  the  latter  part  of  No. 
I. — ^that  the  rule  is  to  extend  to  all  lands, 
tenements,  hereditaments,  or  heritages 
capable  of  actual  occupation — is  not  ex- 
haustive, for  there  may  be  other  matters 
which,  although  not  capable  of  actual 
occupation,  might  nevertheless  come  with- 
in the  provision.  I  do  not  however  think 
it  necessary  to  rely  upon  that  view,  be- 
cause there  is  another  view ;  but  even 
supposing  the  subject- mJatter  in  this  case 
is  not  capable  of  actual  enjoyment,  and 
without  saying  whether  the  words  "actual 
enjoyment "  are  an  accurate  description  or 
not,  yet  those  words,  which  but  for  the 
later  Act  would  not  apply,  are  by  that 
Act  made  to  apply.  In  the  result,  there- 
fore, the  word  "  actual ''  may  be  struck 
out.  It  seems  to  me  that  this  case  cannot 
be  brought  within  No.  II.,  because,  in 
my  opinion,  it  does  not  come  within  the 
description  given  in  No.  II. ;  and  inasmuch 
as  it  must  be  brought  within  either  No.  I. 
or  No.  II.,  I  think  it  must  come  within 
No.  I.  Other  parts  of  the  schedule  wero 
also  referred  to,  as,  for  instance,  rules  9 
and  10  of  No.  IV.;  but  they  do  not 
apply  to  the  case  where  the  owner  of  a 
tithe  rentcharge  is  to  be  assessed.  Even 
if  they  do  apply,  and  assuming  the  owner 
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to  be  assessed,  and  assessable  under  the 
rule  I  have  already  stated,  they  only  deal 
with  the  mode  in  which  that  rule  is  to  be 
carried  out.  The  same  observation  may 
be  made  with  regard  to  section  190,  sche- 
dule G,  of  the  Act  of  1842.  I  am  there- 
fore of  opinion  that  whether  the  words 
of  No.  I.  of  schedule  A  can  strictly  be 
applied  to  the  subject-matter  in  this  case 
or  not,  they  are  made  to  apply  to  it,  and 
we  are  forced  to  say  they  do  apply  whe- 
ther they  will  do  so  grammatically  or  not. 
It  therefore  follows  that  the  amount  upon 
which  the  assessment  of  this  tithe  rent- 
charge  is  to  be  made,  is  that  at  which  it 
would  let  by  the  year  at  a  rack-rent. 
The  deduction  claimed  here  is  not  merely 
the  cost  of  collection.  An  optional  cost 
of  collection  may  or  may  not  in  oei*tain 
cases  have  to  be  deducted — for  instance, 
where  the  tithe  rentcharge  could  well  be 
collected  without  any  expense  being  in- 
curred. In  such  a  case,  such  expense 
would  probably  not  be  taken  into  account 
in  arriving  at  the  rack-rent  which  a 
tenant  would  pay.  In  my  opinion,  if  the 
expense  of  collection  were  one  which  a 
tenant  would  ordinarily  incur,  it  would 
be  taken  into  account.  But  the  expense 
here  is  much  more.  It  was  admitted 
that  the  amount  of  the  tithe  rentcharge 
could  not  be  realised  without  the  expense 
of  collection  being  incurred.  This  is 
therefore  a  stronger  case  than  that  of  the 
ordinary  cost  of  collection.  I  have  no 
doubt  that  a  tenant,  in  fixing  the  rack- 
rent  for  such  a  property,  would  take  into 
consideration  the  expenses  of  collection 
which  he  would  have  to  incur.  I  there- 
fore think  that  the  deduction  allowed  by 
the  Court  below  was  right,  and  that  the 
appeal  must  be  dismissed. 

Fry,  L.J. — I  am  of  opinion  that  under 
the  statute  of  1842,  tithe  rentcharge  was 
not  a  hereditament  charged  under  rule 
No.  I.  of  schedule  A  as  a  separate  here- 
ditament, but  that  it  was  asseissed  as  part 
of  the  annual  value  of  the  lands,  and  was 
under  No.  IV.,  rule  4,  assessable  either 
on  the  occupier  of  the  land,  or  on  the 
person  liable  to  pay  the  rentcharge — that 
is,  to  speak  popularly,  either  the  farmer 
or  the  landlord;  that  it  could  not  be 
assessed  on  the  rector  or  vicar,  and  that  it 


was  assessed  on  the  gross  amount  of  the 
rentcharge.  This  was  altered  by  the  sta- 
tute of  1853  to  this  extent:  that  the 
Commissioners  were  authorised  to  assess 
the  rentcharge  on  the  rector  or  vicar 
under  schedule  A  ;  and  by  section  5,  the 
earlier  statute  of  1842  was  made  appUc- 
able  to  the  income  tax  under  the  later 
Act.  For  the  first  time,  then,  the  rent- 
charge  is  treated  as  a  separate  and  in. 
dependent  hereditament,  chargeable  as 
such  under  schedule  A  on  the  occupant 
or  quasi-oocupaxit  of  the  hereditament — 
that  is,  on  the  rector  or  vicar ;  and  if  it  is 
to  be  so  chargeable,  it  appears  to  me  that 
the  annual  value  can  be  ascertained  only 
in  the  way  pointed  out  by  the  general 
rule  No.  I. — that  is,  by  treating  the  annual 
value  as  equal  to  the  annual  rent  when 
the  property  is  let  at  a  rack-rent,  and,  if 
not,  then  at  the  rack-rent  at  which  the 
same  is  worth  to  let  by  the  year.  It 
tends  to  confirm  this  conclusion,  that  the 
statute  of  1853  itself  appears  to  shew  an 
intention  that  the  amount  to  be  charged 
under  the  new  method  of  assessment — 
that  is,  on  the  recipient  of  the  rentcharge 
— should  be  different  from  that  received 
under  the  older  methods.  I  refer  to  the 
provision  as  to  the  deduction  of  the 
parochial  rates,  and  the  special  provisions 
as  to  deductions  in  Ireland.  I  con- 
clude, then,  that  on  the  method  of  assess- 
ment followed  in  the  present  case— seeing 
that  the  tithes  were  not  let — we  must 
find  the  rack-rent  at  which  they  would 
let;  and  this  clearly  could  not  exceed 
their  gross  amount,  less  a  reasonable  re- 
muneration for  collection.  I  hold,  there- 
fore, that  the  deduction  was  rightly 
claimed  by  Dr.  Stevens,  and  that  this 
appeal  should  be  dismissed. 

Lopes,  L.J. — ^The  combined  eflect  of 
section  32  and  schedule  A  of  the  Act  of 
1853  to  my  mind  is  this:  that  tithes 
are  to  be  assessed  on  the  ^  annual  valne 
thereof."  The  question  then  arises,  How 
is  the  "annual  value"  to  be  ascertained t 
Section  5  of  the  Act  of  1853  drives  one 
to  schedule  A,  No.  L,  of  the  Act  of  1842 
for  the  definition  of  "annual  value."  It 
is  provided  by  that  rule  that  where 
lands  are  not  let  at  a  rack-rent,  and  the 
tithes  in  question  are  not  let  at  a  rack- 
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not,  they  are  to  be  assessed  at  the  rack- 
reot  at  which  the  same  are  worth  to  be 
kt  by  the  year.  "  Back-rent "  is  the  fall 
annual  value  of  the  tenement  on  which 
the  rent  is  charged,  or  as  near  as  possible. 
It  seems  to  me  that  these  tithes  would 
let  for  an  amount  which  would  be  calcu- 
lated upon  the  assumption  that  the  neces- 
nry  and  proper  costs  of  collection  were 
to  be  deducted.  I  am  therefore  of  opinion 
that  the  costs  of  collection  were  properly 
deducted  in  this  case. 

Appeal  dismissed. 

Solicitore — Solicitor  for  Inland  Revenue,  for  the 
Crown;  White,  Borrett  &  Co.,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 
1888       1 
March  28.  }      ^'^'^  *•  ^^'^^^''^■* 

Practice  —  Specially  indorsed  Writ  — 
Statement  of  Claim — Time  for  Delivery  of 
Defence — Setting  aside  Judgment  ex  dehito 
jwtitice — Power  to  impose  Terms — Costs 
"Order  XXL  rules  6  and  7^0rder  LXX. 
ruUh 

Where  a  writ  of  summons  is  specially 
indoreed  under  Order  III,  rule  6,  l/ie  in- 
dorsement is  a  statement  of  claim,  and  t/ie 
defendant  has,  under  Order  XXL  rule  6, 
ten  days  from  the  time  limited  for  appear- 
ance in  which  to  deliver  his  defence, 

A  specially  indorsed  writ  having  been 
Krved  on  the  defendant  on  the  2lst  of 
January,  he  appeared  on  the  2^ih  of 
January.  On  the  7th  of  February  the 
plaintiff  signed  judgment  for  want  of  rfe- 
fenoe.  The  defendant  took  out  a  summons 
to  $et  aside  t/ie  judgment  as  premature,  and 
the  Divisional  Court  granted  the  applica- 
tion, on  the  terms  of  a  sum  of  money  being 
paid  into  Court.  The  deferidant  paid  that 
^minto  Court,and  appealed : — Held,  tluit, 
08  the  defendant  had  ten  days  from  the  2Sth 
o/Jantiary  in  which  to  deliver  his  defence, 
the  judgment  had  been  prematurely  signed^ 
9nd  must  be  set  aside  ex  debito  justitice,  and 
thai  the  defendant  was  not  precluded  from 

*  Coram  Fry,  L  J.,  and  Lopes,  LJ. 


appealing  by  having  paid  money  into  Court. 
Held  further,  that  the  Court  on  setting 
aside  a  judgment  ex  debito  justitias  has  no 
power  to  impose  terms,  even  if  costs  are 
asked  for,  except  as  a  condition  of  granting 
costs.  Held  further,  that  a  judgment  irre- 
gularly signed  is  not  a  mere  non-compliance 
with  the  rules  which  can  be  remedied  under 
Order  LXX.  rule  1. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

The  action  was  brought  to  recover  the 
sum  of  671.,  money  lent.  The  writ  was 
specially  indorsed  under  Order  III.  rule  6, 
and  the  indorsement  was  headed  State- 
ment of  Claim,  and  named  the  place  of 
trial.  It  was  signed  by  the  plaintiflfs 
solicitors. 

The  writ  was  issued  on  the  14th  of 
Januaiy,  and  was  served  on  the  21st  of 
January.  Appearance  was  entered  on  the 
26th  of  January  by  the  defendant. 

On  the  morning  of  the  7th  of  February 
the  plaintiff  signed  judgment  for  67/.,  the 
amount  claimed,  on  the  ground  that  the 
defendant  had  made  default  in  not  de- 
livering his  defence  within  the  proper 
time.  The  defendant  delivered  his  de- 
fence on  the  same  day,  but  after  judg- 
ment had  been  signed.  On  the  9th  of  Feb- 
ruary the  defendant  took  out  a  summons 
to  have  the  judgment  set  aside,  and  that 
the  costs  should  be  paid  by  the  plaintiff. 
The  summons  was  dismissed,  with  costs, 
by  the  Master,  and  on  appeal  by  Hawkins, 
J.,  at  chambers.  The  defendant  then  ap- 
pealed to  the  Divisional  Court,  contending 
that  the  judgment  had  been  entered  one 
day  too  soon,  and  that  he  was  entitled  to 
have  ten  days  from  the  time  limited  for 
appearance  (that  is,  from  the  28th  of 
January)  in  which  to  deliver  his  defence. 

The  Divisional  Court  (Huddleston,  B., 
and  Manisty,  J.)  ordered  that  the  judg- 
ment entered  and  execution  (if  any)  issued 
thereon  should  be  set  aside  if  the  sum  of 
34/.  5s.  Sd.  were  paid  into  Court  within 
four  days  from  the  date  of  the  order,  and 
that  the  costs  should  be  costs  in  the  cause ; 
but  that  if  the  said  sum  were  not  paid  into 
Court  within  that  time,  then  the  judgment 
and  execution  issued  thereon  (if  any) 
should  stand,  and  the  application  should 
be  dismissed,  with  costs. 
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The  defendant  paid  the  requisite  sum 
into  Ooort,  and  appealed,  asking  that  the 
judgment  might  be  set  aside,  on  the  ground 
of  irregularity,  and  that  the  costs  of  the 
application  should  be  paid  by  the  plaintiflT. 

J.  O,  Witt,  for  the  defendant.— The 
judgment  was  signed  prematurely,  and  is 
irregular.  The  case  falls  under  Order  XXI. 
rule  6,  and  the  defendant  had  ten  days 
from  the  time  limited  for  appearance  in 
which  to  deliver  his  defence.  That  period 
did  not  expire  until  the  7th  of  February, 
and  the  defendant  had  the  whole  of  that 
day  to  deliver  his  defence.  A  specially 
indorsed  writ  under  Order  III.  rule  6  is  a 
statement  of  claim — Order  XX.  rule  1  (a), 
and  see  Order  XXVIIL  rule  2.  The 
service  of  the  writ  is,  therefore,  the  de- 
livery of  the  statement  of  claim — Veale  v. 
The  Automatic  Boiler  Feeder  Company 
(1).  The  judgment,  being  irregular,  must 
be  set  aside  ex  debito  juatitias,  and  no 
terms  can  be  imposed. 

lerael  Davis,  for  the  plaintiff.  —  A 
specially  indorsed  writ  is  not  a  statement 
of  claim*  It  is  in  lieu  of  a  statement  of 
claim,  and  the  defendant  cannot  require 
the  delivery  of  a  statement  of  claim  when 
the  Mrrit  is  specially  indorsed.  The  case, 
therefore,  comes  under  Order  XXI.  rule  7, 
and  the  defendant  not  having  delivered  a 
defence  within  ten  days  after  appearance, 
the  judgment  was  properly  signed.  Spe- 
cially indorsed  writs  may  be  served  at  any 
hour  of  the  day,  and  in  the  Long  Vacation 
when  pleadings  cannot  be  delivered — 
Murray  v.  Stephenson  (2).  There  is  a 
great  difference  between  serving  a  writ  and 
delivering  a  statement  of  claim.  Secondly, 
if  the  judgment  was  wrongly  signed,  the 
Court  have  power,  under  Order  LXX.  rule 
1,  to  set  it  aside  on  any  terms  they  may 
think  fit.  The  order  of  the  Divisional 
Court  was  therefore  right,  and  this  Court 
will  not  interfere  with  their  discretion. 
Even  if  the  judgment  be  set  aside  ex 
debito  justitice,  the  Court  have  full  power 
to  impose  terms  where  costs  are  asked 
for  —  Abbott  v.    Greenwood   (3),  Bartlett 

(1)  66  Law  J.  Eep.  Q.B.  303;  Law  Bep. 

18  Q.B.  D.  631. 

(2)  56  Law  J.  Rep.  Q.B.  647;  Law  Rep. 

19  Q.B.  D.  60. 

(3)  7  Dowl.  534. 


V.  Stinton  (4),  and  Peairee   r.    Chaplin 
(5). 

[Fry,  L.J.,  referred  to  Cash  ▼.  Wdit 

The  original  summons  here  asked  that 
the  judgment  be  set  aside  with  costs. 
The  defendant  has  acted  on  the  judgmeat 
of  the  Divisional  Court  by  paying  mone^ 
into  Court.  He  is  therefore  precluded 
from  asserting  that  that  judgment  is 
wrong.  He  might  have  allowed  execution 
to  issue,  and  he  would  then  have  had  a 
right  of  action  if  the  judgment  was  wrong. 

J.  0.  WiU,  in  reply. 

[Fry,  L.J. — We  think  a  specially  in- 
dorsed writ  is  a  statement  of  claim,  and 
we  will  therefore  only  trouble  you  on  the 
other  pointj 

Order  LxX.  nile  1  only  refers  to  cases 
where  parties  have  taken  some  mistaken 
step.  It  does  not  apply  to  such  a  case  as 
this,  where  the  judgment  is  wrong,  and 
will  ripen  into  illegality  if  carried  out. 

The  Divisional  Court  in  imposing  terms 
thought  that  the  defendant  was  in  the 
wrong,  and  granted  his  application  as  a 
favour,  imposing  terms  upon  him.  Their 
discretion  was  therefore  exerdsed  on  a 
wrong  view  of  the  law.  There  is  a  broad 
distinction  between  setting  aside  a  wrong 
judgment  and  setting  aside  a  judgment  as 
a  favour  to  the  party  applying — Smith  v. 
Sydney  (7). 

When  a  judgment  is  set  aside  ex  debito 
justitice,  terms  cannot  be  imposed  simply 
because  costs  are  asked  for — Cash  v.  WeUs 
(6).  The  Court  uses  its  power  to  award 
such  costs  as  a  means  by  which  they  can 
procure  the  assent  of  the  successful  appli- 
cant to  terms. 

The  defendant  was  obliged  to  pay  342. 
into  Court  to  save  his  goods  from  execu- 
tion, since  the  judgment  for  67/.  was  to 
stand  unless  34Z.  was  paid  into  Court 
within  four  days.  He  therefore  acted 
under  compulsion,  and  did  not  assent  to 
the  order  of  the  Divisional  Court.  It  is 
true  that  he  would  have  had  a  right  of 
action  for  execution   issued  on  a  wrong 

(4)  35  Law  J.   Rep.    C.P.    238;    Law  Bep. 
1  C.P.  486. 
(5^   9  Q.B.  Rep.  802 ;   16  Law  J.  Bep.  QB.  49 

(6)  1  B.&Ad.  376. 

(7)  39  Law  J.  Rep.  Q.B.  144;  Law  Bep. 
5  Q.B.  203. 
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jadgment,  but  that  would  have  been  little 
8cloiium  after  his  goods  had  been  sold  by 
the  plaintiff. 

Fbt,  L.J. — This  appeal  raises  several 
points.  The  first  and  most  material  one  is 
one  of  practice,  and  it  arises  in  the  follow- 
ing way : — The  plaintiff  in  this  case  de- 
livered a  writ  wiili  a  statement  of  the  claim 
indorsed  upon  it — a  statement  of  claim 
which  set  oat  all  the  particulars  of  the  claim, 
which  was  headed  "  Statement  of  Claim," 
and  which  stated  the  place  of  trial.     The 
writ  was  issued  on  the  1 4th  of  January, 
and  was  served  on  the  2 1st  of  January. 
The  defendant  appeared  on  the  26th  of 
January.     Now  the  question  is,  what  was 
the  earliest  day  on  which   the  plaintiff 
oould  sign  judgment  for  want  of  defence  f 
In  other  words,  does  the  case  fall  under 
rule  6  or  rule  7  of  Order  XXI.  %    Where 
a  statement  of  claim  is  delivered   to  a 
defendant,   he  is  to   deliver  his   defence 
within   ten    days  from   the    delivery  of 
the  statement  of  claim,  or  from  the  time 
limited  for  appearance,  which  ever  shall 
be  last.     The  time  limited  for  appearance 
expired  on  the    28th    of    January,  and 
jadgment  was  signed  by  the  plaintiff  on 
the  7th  of  February.     Therefore,  if  the 
case  fidls  under  this  rule,   the  judgment 
has  been  signed   prematurely ;  but  if  it 
falls  under  rule  7,  the  judgment  is  right. 
By  rule  7,  a  defendant  who  has  appeared 
m  an  action,  and  who  has  neither  received 
nor  required  the  deliveiy  of  a  statement  of 
claim,  must  deliver  his  defence  (if  any)  at 
any  time  within  ten  days  after  his  appear- 
ance.     We  have    therefore    to   consider 
whether  a  statement  of  claim   was    de- 
livered to  the   defendant.     In  my  judg- 
ment a  statement  of  claim  was  delivered 
when  the  writ  was  served.     The  point  is 
really  determined  by  Order  XX.  rule  1  (a), 
which  provides  that  where  the  writ  is 
specially  indorsed  under  Order  III.  rule  6, 
as  was  the  case  with  this  writ,  no  further 
statement  of  claim  is  to  be  delivered,  but 
the  indorsement  on    the  writ  is  to   be 
deemed  to  be  the  statement  of  claim.  Two 
things  are  to  be  observed  in   that  rule. 
Rrst,  it  speaks  of  a  "  further  "  statement 
of  claim,  which  implies  that  the  indorse- 
ment on  the  writ  is  a  statement  of  claim, 
and  in  the  second  place  it  provides  that 
Vol  57.— Q.B. 
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the  indorsement  ''  is  to  be  deemed  to  be 
the  statement  of  claim."  ^  It  appears   to 
me,  therefore,  that  the  indorsement  is  a 
statement  of  claim,  and  that  the  service 
of  the  T^rit  is  to  be  deemed  to  be,  and  is, 
the  delivery  of  the  statement  of  claim.    In 
my  opinion,  therefore,  the  case  falls  under 
Order  XXL  rule  6,  and    the  defendant 
had  ten  days  from  the  time  limited  for 
appearance    in  which  to  deliver  his  de- 
fence.   The  judgment,  therefore,  signed  on 
the  7th  of  February  was  premature  and 
wrong.     K  the  judgment  is  irregular,  the 
right  of  the  defendant  to  have  it  set  aside  is, 
to  my  mind,  plain  and  clear.     The  Court, 
in  setting  such  a  judgment  aside,  acts  ex 
debito  jusiitim.   It  is  a  very  serious  matter 
for  a   wrong  judgment  to  be  obtained, 
since  execution  may  issue  upon  it,  and  such 
execution  would  be  a  trespass.     But  it  is 
said  that  in  such  a  case  recourse  may  be 
had    to  Order  LXX.  rule  1,  which   pro- 
vides that  non-compliance  with   any   of 
these  rules,  or  with  any  rule  of  practice 
for  the  time   being    in  force,   shall  not 
render  any  proceedings  void  unless  the 
Court  or  a  Judge  shall    so   direct;  but 
such  proceedings  may  be  set  aside  either 
wholly  or  in  part  as  irregular,  or  amended, 
or  otherwise  dealt  with,  in  such  manner 
and  upon   such   terms  as  the   Court  or 
Judge  shall  think  fit.     But  this  is  not,  in 
my  opinion,  a  case  of  mere  non-compliance 
with  any  of  the  rules ;  it  is  a  case  where 
the  plaintiff  had  no  right  at  all  to  obtain 
the  judgment  which  has  been  signed,  and 
therefore  I  do  not  think  it  falls  within 
the  operation  of  that  rule.      There  is  a 
strong   distinction  between    cases    where 
judgment  is  set  aside  ex  debito  juatUim  as 
being  irregular  and  wrong,  and  cases  of 
errcr  or  bad  faith,  where  some  irregularity 
has  been  committed,  in  which  the  Court 
has  discretion  to  grant  relief  on  such  terms 
as  it  may  think  fit.     In  the  former  case 
I  think  the  Court   is  bound  to  set  the 
judgment  aside,  and  it  has  no  power  to 
impose  any  terms  on  so  doing,  if  it  is  only 
asked  to  set  aside  the  judgment.     But  the 
Court  has  always  had  a  discretion  as  to 
the  costs  of  such  an  application,  and  in 
granting  it  with  costs  the  Court  has  from 
time  to  time  imposed  certain  terms.     It 
is    said,    however,   that    the    Court   has 
discretion   to    impose  terms   when  it  is 
2P 
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asked  on  such  an  application  to  award 
costs,  and  the  case  of  Bartlett  v.  Stintan 
(4)  was  urged  upon  us.  But  there  the 
application  was  granted  with  costs,  and 
the  terms  imposed  were,  I  think,  con- 
ditional to  the  costs  which  were  awarded. 
The  terms  there  imposed — that  no  action 
should  be  brought  for  the  irregular 
execution — were  very  commonly  imposed 
as  the  terms  on  which  costs  would  be 
granted  in  such  a  case.  I  do  not  think 
that  the  words  used  by  Chief  Justice  Erie 
in  that  case  would  have  applied  if  the  costs, 
although  asked  for  by  the  party  seeking 
to  set  aside  the  judgment,  had  been  refused. 
In  Cash  v.  Wells  (6),  which  is,  I  think,  the 
earliest  caseon  the  point,  Mr.  Justice  Bayley 
says,  "  We  cannot  impose  terms  without 
the  defendant's  consent.  He  applies  to  us 
ex  dehito  jusiiticR  to  have  proceedings  set 
aside  which  are  against  good  faith.  We 
are  not  compelled,  however,  to  give  him 
the  costs  of  his  rule,  and  unless  he  will 
consent  not  to  bring  any  action,  we  make 
this  ride  absolute  without  costs."  I  think 
therefore  that  where  the  Court  gave  costs, 
it  might  impose  terms  on  giving  them ;  but 
if  costs  were  refused,  it  could  not  impose 
terms  merely  because  the  costs  were  asked 
for. 

But  it  has  been  argued  that  the  de- 
fendant has  availed  himself  of  the  order 
of  the  Divisional  Court,  and  that  we  can- 
not therafore  revei-se  it.  Judgment  was 
signed  for  67^. ;  the  defendant  admitted 
liability  to  the  extent  of  34Z.  The  Divi- 
sional Court  ordered  the  judgment  to  be 
set  aside  if  34^.  were  paid  into  Court  within 
four  days ;  if  not,  the  judgment  was  to 
stand.  The  defendant  was  therefore  placed 
in  the  predicament  that  unless  he  paid  34Z. 
into  Court,  execution  for  67/.  might  issue 
against  him.  He  therefore  paid  the 
money  into  Court  under  compulsion,  and  I 
do  not  think  that  that  precludes  him  from 
saying  that  the  order  was  wrong.  In  my 
opinion  the  Divisional  Court  have  assumed 
a  jurisdiction  to  treat  the  order  as  one 
which  might  be  modified  to  suit  the  jus- 
tice of  the  case,  and  have  not  treated  it  as 
one  which  was  wrong  and  which  therefore 
ought  to  be  set  aside.  As  assent  on  behalf 
of  the  defendant  has  been  given  to  the 
34/.  being  paid  out  of  Court  to  the  plaintiff, 
I  think  he  is  entitled  to  have  the  judgment 


set  aside,  with  costs  here  and  in  the  Court 
below. 

Lopes,  L.J. — The  writ  in  this  action  is 
a  specially  indorsed  writ  under  Order  III. 
rule  6.  The  first  question  is  whether  such 
a  writ  is  a  statement  of  claim.  If  it  is,  the 
case  falls  under  rule  6,  and  not  under  rule 
7  of  Order  XXI.,  and  the  judgment  which 
has  been  signed  was  premature  and  irre- 
gular. I  think  the  q  uestion  is  really  disposed 
of  by  Order  XX.  rule  1.  It  is  plain  from 
that  rule  that  such  a  writ  is  to  be  deemed, 
and  is  in  fact,  a  statement  of  claim.  The  de- 
fendant can  require  no  further  statement  of 
claim,  and  this  is  the  only  statement  of  claim 
delivered.  That  being  so,  this  judgment  is 
irregular.  I  do  not  think  Order  LXX. 
rule  1  assists  the  plaintiff.  That  rule  does 
not  apply  to  such  a  case  as  this,  but  only 
refers  to  cases  where  the  party  has  made  a 
blunder,  as,  for  instance,  where  a  pleading 
has  been  delivered  too  late.  I  think  judg- 
ment which  has  been  prematurely  signed 
is  a  wrongful  act,  and  is  not  merely  a  non- 
compliance with  the  rules.  The  defendant 
therefore  is,  in  my  opinion,  entitled  to  have 
the  judgment  set  aside  tx  dehito  justitia. 
It  was  argued  that  the  defendant  was  pre- 
cluded from  availing  himself  of  the  irre- 
gularity because  he  had  acted  upon  the 
order  made  by  the  Divisional  Court.  I 
think  he  could  not  help  paying  that  sum 
into  Court,  and  that  he  did  so  under  the 
stress  of  the  order,  and  that  in  so  doing  he 
did  not  preclude  himself  from  appealing. 
The  costs  of  such  an  application  are,  how- 
ever, clearly  in  the  discretion  of  the  Court, 
and  the  Court  has  power  to  impose  terms 
on  the  applicant  as  the  condition  of  award- 
ing him  such  costs.  As  he  has  in  this 
case  consented  to  the  payment  out  of  Court 
to  the  plaintiff  of  the  34Z.,  I  agree  in 
thinking  that  he  is  entitled  to  have  this 
judgment  set  aside,  with  costs  both  here 
and  below. 

Ajypeal  dUotoed, 

Solicitors— E.  Betteley,  for  plaintiff ;  Atkinson 
&  Dresser,  for  defendant. 
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[IN  THE   COURT  OF   APPEAL.] 

THE  LONDON  FOUNDERS 
ASSOCIATION  (limited) 
and  PALMER  V,  CLARKE.* 


1,^      X IJ.  J2i       \J\J 

58.        J' 
1,3,  5. 1 


Ctmipany — Sale  of  Shares  on  Stock 
Exchange  —  Implied  Condition  —  Non- 
Liability  of  SeUer — Registration — Power 
of  Company  to  refuse  to  register  Furcha^er 
or  Nominee — Action  to  recover  Price  of 
Shares. 

The  defendant  sold  and  the  plaintiff 
association  purchased  through  their  brokers, 
suhjeei  to  the  rules  and  regulations  of  the 
Stock  ExchangSy  certain  shares  in  a  limited 
company.  The  association  nominated  the 
flairUiff  P.  as  transferee  of  the  shares  ; 
the  transfer  toas  duly  executed  by  the  de- 
fendant vn  the  name  of  the  transferee,  and 
the  purchase-money  was  paid  to  the  defen^ 
dant.  The  directors  of  the  company,  under 
a  poioer  given  them  by  their  articles  of 
association,  declined  to  register  the  trans- 
feree of  the  shares  as  a  member  of  the  com- 
pany : — Held,  that  the  responsibility  of  the 
defendant  ceased  when  the  duly  executed 
transfer  was  handed  over  to  the  transferee; 
that  a  condition  thai  the  purchaser  or  his 
nominee  should  be  registered  in  the  com- 
pany could  not  be  implied  in  the  contract 
of  sale,  and  that  the  nominee  was  not  en- 
titled to  recover  tlie  purchase-money  paid 
for  the  shares. 

Stray  V.  Russell  (1  E,  &  E.  888 ;  29  Law 
J.  Rep.  Q.B.  \\b)foUowed. 

Appeal  from  the  judgment  of  Stephen, 
J.,  at  the  trial  without  a  jury. 

Action  to  recover  142?.  10*.,  the  price  of 
thirty  shares  in  the  National  Conservative 
Industrial  Dwellings  Association  sold  by 
the  defendant  through  his  brokers  to  the 
London  Founders  Association  in  Septem- 
ber, 1885,  according  to  the  rules  and  regu- 
lations of  the  Stock  Exchange.  "Die 
Founders  Association  nominated  the 
plaintiff  Palmer  as  the  transferee  of  the 
shares,  and  the  transfer  was  accordingly 
executed  by  the  defendant  in  the  name  of 
Pabner,  and  the  price  of  the  shares  paid 
to  the  defendant.  The  directors  of  the 
Bwellings  Association,  under  a  power 
given  them  by  their  articles  of  association 

*  Caram  Lord  Bsher,   M.R.,  Fry,  L.J.,  and 
I*peB,LJ. 


either  to  register  or  to  decline  to  register 
as  a  member  any  person  claiming  by 
transfer  of  a  share  or  shares  to  be  regis- 
tered, declined  to  register  Palmer. 

At  the  trial  Stephen,  J.,  nonsuited  the 
Founders  Association,  and  gave  judgment 
for  the  defendant  against  the  plaintiff 
Palmer. 

The  plaintiff  Palmer  appealed. 

H.  F.  Dickens  and  W.  E.  Gordon,  for 
the  plaintiff. — It  was  an  implied  condition 
of  the  contract  of  sale  that  the  plaintiff 
should  be  registered  as  a  member  of  the 
association.  The  seller  of  shares,  not  on 
the  Stock  Exchange,  is  bound  to  procure 
the  assent  of  the  directors  to  the  pur- 
chaser being  registered,  and  to  do  all  that 
is  necessary  to  invest  him  with  the  pro- 
perty in  the  shares — Wilkinson  v.  Lloyd 
(1),  Bermingham  v.  Sheridan  (2),  and 
Evans  v.  Wood  (3).  The  property  in  the 
shares  did  not  pass  to  the  plaintiff  until 
the  transfer  had  been  registered — The 
Colonial  Bamk  v.  Whvnney  (4).  A  share 
in  a  company  is  the  right  to  receive  cer- 
tain benefits  from  the  company,  and  to  do 
certain  acts  as  a  member  of  the  company, 
as  well  as  the  duty  to  bear  certain  defined 
liabilities — per  Fry,  L.J.,  in  TJie  Colonial 
BamJc  V.  Whinney  (4).  A  shareholder 
therefore  has  a  status  in  the  company,  and 
when  he  sells  his  shares  he  sells  all  the 
rights  and  liabilities  arising  from  his  being 
a  member  of  the  company.  The  transfer 
is  not  the  contract  itself,  but  merely  one 
step  towards  enabling  the  purchaser  to 
become  a  registered  member,  and  the 
transaction  is  not  complete  until  the 
transfer  has  been  registered — Emerson* s 
Case  (5).  Stray  v.  Russell  (6)  in  the 
Court  of  Queen's  Bench  is  against  the 
plaintiff;  but  the  Exchequer  Chamber 
seemed  to  be  of  opinion  that  there  was 
an  implied  contract  that  the  seller  would 

(1)  7  Q.B.  Rep.  27  ;  14  Law  J.Rep.  Q.B.  166. 

(2)  33  Beav.  660  ;  33  Law  J.  Rep.  Chanc.  671. 

(3)  37  Law  J.  Rep.  Chanc.  169 ;  Law  Rep,. 
6  Eq.  9,  14. 

(4)  55  Law  J.  Rep.  Chanc.  686  ;  56  Law  J, 
Rep.  Chanc.  48;  Law  Rep.  30  Ch.  D.  261,  286  j 
Law  Rep.  U  App.  Cas.  426,  438. 

(6)  36  Law  J.  Rep.  Chanc.  662 ;  Law  Rep. 
1  Chanc.  433. 

(6)  1  B.  &  B.  888,  916 ;  28  Law  J.  Rep.  Q.B,) 
279 ;  in  error,  29  Law  J.  Rep.  Q.B.  115. 
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secure  the  purchaser  being  registered. 
The  rules  and  regulations  of  the  Stock 
Exchange  are  merely  machinery  for  the 
purpose  of  bringing  the  ultimate  purchaser 
and  seller  together ;  and  when  the  names 
are  exchanged  all  the  prior  steps  and  lia- 
bilities are  overlooked,  the  ultimate  seller 
undertaking  through  the  instrumentality 
of  other  persons  to  complete  the  contract 
with  the  ultimate  purchaser,  whoever  he 
may  he—ffodgkiTison  v.  KeUy  (7).  The 
contract  here  is  entire,  and  if  the  buyer  is 
not  willing  to  accept  a  partial  perform- 
ance he  is  entitled  to  reject  the  contract 
altogether  and  to  recover  back  the  price 
paid. 

Lindley  on  Fartnerahip,  pp.  712,  714, 
and  722,  Paine  v.  Ilutchinson  (8),  Remfrey 
V.  Butler  (9),  Taylor  v.  Stray  {10),  Skinner 
V.  TJie  City  of  London  Marine  Insurance 
Corporation  (11),  and  Maxted  v.  Paine 
(12)  were  also  referred  to. 

Home  Payne,  Q,C,,  and  A,  G,  Mclntyre, 
for  the  defendant,  were  not  called  on. 

Lord  Esher,  M.R. — In  this  case  a  con- 
tract was  made  on  the  Stock  Exchange 
for  the  sale  and  purchase  of  shares  in  a 
limited  company,  the  directors  of  which 
had  power  to  register  or  to  decline  to 
register  the  name  of  any  person  proposed 
afi  a  member.  I  shall  treat  the  present 
case  as  if  the  dispute  were  between  the 
parties  who  instructed  the  brokers  upon 
the  Stock  Exchange.  The  plaintiff  was 
the  purchaser  through  brokers,  and  the 
defendsint  was  the  seller  through  brokers 
of  the  shares.  The  contract  was  made, 
the  transfer  prepared,  executed,  and  handed 
over  to  the  plaintilf  or  his  broker,  and 
thereupon,  according  to  the  usages  of  the 
Stock  Elxchange,  the  price  of  the  shares 
was  paid  over  to  the  defendant.  But 
when  the  plaintiff's  name  was  taken  to 
the  company,  the  directors,  in  the  exercise 

(7)  37  Law  J.  Eep.  Chanc.  837;  Law  Rep. 
6  Eq.  496. 

(8)  36  Law  J.  Rep.  Chanc.  169 ;  Law  Rep. 
8  Eq.  257. 

(9)  E.,  B.  &  E.  887. 

(10)  2  Com.  B.  Rep.  N.S.  175,  197;  26  Law 
J.  Rep.  C.P.  185  ;  in  error,  ibid.  287. 

(11)  64  Law  J.  Rep.  Q.B.  437;  Law  Rep. 
14  Q.B.  D.  882. 

(12)  40  Law  J.  Rep.  Bxoh.  67;  Iaw  Rep. 
e  Exch.  132. 
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of  the  power  given  under  the  articles  of 
association — and  whether  such  power  was 
rightly  exercised  or  not  is  not  now  to  he 
enquired  into— declined  to  register   the 
plaintiff;  and  thereupon  the  present  action 
was  brought  to  recover   back  the  price 
paid  for  the  shares.     It  was  contended  on 
behalf  of  the  plaintiff  that  although  the 
contract  is  that  the  purchaser  is  to  pay  the 
purchase-money  for  the  shares  when  the 
transfer  is  handed  over  to  him,  and  that 
is   done   before    his    name    \a  taken  to 
the  company  in  order  that  the  transfer 
may  be  registered,  yet  thei^e  is  implied  in 
the  contract  a  condition  subsequent  that 
if  the  company  for  any  reason  refuse  to 
register  the  transferee,  the  contract  is  to  be 
considered  at  an  end,  and  the  money  is  to 
be  repaid,  upon  the  ground  that  the  con- 
dition subsequent  having  happened,  there 
is  a  total  failure  of  consideration  for  the 
price  paid  for  the  shares.     Now  that  in- 
volves two    propositions — first,    whether 
there  is  such  a  condition  subsequent ;  and 
secondly,  if  so,  whether  there  was  a  total 
failure  of  consideration.      It  is  not  neces- 
sary to  enquire  into  the  second  proposi- 
tion, because    no   such  condition    subse- 
quent as  has  been  suggested  can  be  implied. 
It  would  be  wrong  at  this  time  of  day  to 
throw  any  doubt  upon  such  a  contract  as 
this  whidbi  is  made  on  the  Stock  Exchange. 
It  is  clear  that  if  such  a  condition  subse- 
quent can  be  implied,  the  seller  would  con- 
tract absolutely  that  the  company  will 
register  the  purchaser  or  his  nominee.    It 
would  follow  from  the  argument  suggested 
on  behalf  of  the  plaintiff  that  the  seller  of 
shares  on  the  Stock  Exchange  does  con- 
tract that  the  purchaser  or  his  nominee 
shall  be  accepted  by  the  company.    £at 
in  1859  this  very  point  came  before  the 
Court  of  Queen's  Bench  in  Stray  v.  HuMeU 
(Q),  and  the  decision  of  the   Exchequer 
Chamber  is  a  binding  authority  upon  this 
Court.     Wilkinson  v.  Lloyd  (1)  was  there 
relied  upon ;  but  Lord  Campbell  shewed 
what  was  the  question  for  the  decision  of 
the  Court,  for  he  said  in  the  course  of  the 
argument  that  it  would  have  to  be  shewn 
that  the  vendor  in  Stray  v.  Russell  (6) 
was  equally  bound  as  was  the  vendor  in 
Wilkinson  v.  Lloyd  (1)  to  obtain  the  direo- 
tors'  consent. 

The  decision  of  the  Court  points  oat  the 
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distiocdon  between  Stray  v.  EusaeU  (6) 
and  Wilkinson  v.  Lloyd  ( 1 ),  and  also  that 
the  plaintiff  in  the  former  case  had  failed 
to  ahew  there  was  no  distinction  between 
the  oases.  Lord  Campbell  said,  ''Here 
the  purchase  of  shares  in  a  joint-stock 
banking  company  was  made  at  the  request 
of  the  plaintiff  by  a  broker  on  the  Stock 
Eichaiige  in  London,  and  the  contract 
most  be  considered  as  made  with  reference 
to  all  the  established  usages  of  the  Stock 
£zchang&  After  the  repeated  decisions 
on  this  subject  Mr.  Smith  very  properly 
waived  the  objection  made  at  the  trial  to 
the  admissibility  of  the  evidence  respecting 
these  usages.  According  to  these  usages 
^  price  of  the  shares  is  payable  on  the 
one  broker  handing  over  to  the  other  the 
transfers  and  certificates.  What  does 
the  vendor  contract  to  sell  and  deliver  1 
Genuine  transfers  and  certificates,  with  the 
interest  and  rights  which  they  convey. 
There  might  be  a  condition  subsequent 
imposing  upon  the  vendor  the  onus  of 
procuring  the  consent  of  the  directors  to 
the  transfer ;  but  I  find  no  evidence  of  such 
a  condition." 

Then  Mr.  Justice  Crompton  said,  ''I 
am  not  satisfied  that  according  to  the 
contract  the  defendant  engaged  that  the 
banking  company  should  accept  the  plain- 
tiff as  a  member  of  the  co-partnership. 
By  the  contract,  as  explained  by  the 
usage  of  the  Stock  Exchange,  the  name 
was  to  be  given  on  a  certain  day,  so  that 
the  vendor  might  get  the  tranter  made 
out  to  the  vendee  or  his  nominee,  and  he 
was  then  to  hand  over  the  transfers  and 
certificates  of  shares  and  to  receive  his 
money;  and  there  is  nothing  that  satis- 
fies me  that  anything  more  was  to  be  done 
by  the  vendor.  It  seems,  from  the  state- 
ment as  to  the  usage,  that  the  vendee  was 
then  to  bind  himself  to  hold  the  shares 
according  to  the  terms  of  the  co.  partner- 
ship, by  executing  the  transfer,  and  it  is 
Boffident  for  the  decision  of  this  case  to 
say  that  it  is  not  made  out  by  the  plain- 
tiff that  it  was  incumbent  on  the  vendor 
to  do  more.  The  fact  of  the  payment 
heing  to  be  made  on  the  handing  over  the 
certificates  and  transfers,  and  the  practice 
stated  as  to  no  prior  consent  being  ever 
uked  for,  and  as  to  no  assent  being  ever 
refused,  make  it  very  probable  that  the 
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vendee  in  such  case  bargains  only  for  the 
delivery  of  the  shares  and  transfers,  and 
takes  the  chance  of  getting  himself  or  his 
nominee  or  subvendee  accepted  and  re- 
gistered." Then  with  reference  to  WU- 
kimon  v.  Lloyd  (1),  he  said,  "  The  Court 
assumed  that  the  consent  to  the  assign- 
ment was  a  part  of  the  vendor's  title,  as  in 
the  case  of  the  sale  of  a  lease ;  but,  what- 
ever may  have  beett  the  case  of  the  pur- 
chase of  the  partnership  shares  in  the 
mines  (real  property  to  some  extent)  in 
that  case,  on  a  sale  between  the  parties  not 
according  to  any  course  of  business  on  the 
Stock  Exchange,  I  can  make  no  such  as- 
sumption in  the  present  case,  where  the 
sale  was  according  to  the  regulations  of 
the  Stock  Exchange,  which  made  the 
price  payable  on  handing  over  the  shares 
and  transfers." 

The  Court  was  in  that  case  asked  to 
read  into  the  contract  a  condition  which 
was  not  stated  in  it  in  terms,  but  refused 
to  do  so,  acting  upon  the  rule  that  a  con- 
dition could  not  be  implied  in  a  contract 
unless  it  could  be  said  that  both  parties 
to  the  contract  knew  the  condition  which 
was  to  be  implied.  That  case,  even  if  left 
upon  the  decision  of  the  Court  of  Queen's 
Bench  alone,  is  an  authority  upon  an  every- 
day mercantile  contract,  and  it  is  idle  to 
suppose  that  many  other  contracts  based 
on  that  decision  have  not  since  been  made 
on  the  Stock  Exchange.  Even  if  it  had 
been  wrongly  decided,  this  Court  would 
not  now  overrule  it.  That  view  of  the 
case  is,  in  my  opinion,  confirmed  by  the 
Exchequer  Chamber,  where  it  is  said, 
**  We  all  think  that,  construing  the  con- 
tract in  this  case  by  the  usage  of  the 
Stock  Exchange,  subject  to  which  it  was 
made,  there  was  no  undertaking  by  the 
vendor  of  the  shares  to  obtain  absolutely 
the  consent  of  the  dii*ectors  to  the  transfer." 

It  seems  to  me  that  the  very  doctrine 
which  was  argued  before  that  Court  was 
there  accepted.  I  have  no  doubt  that  the 
seller,  after  the  transfer  has  been  handed 
over  to  the  purchaser,  must  not  do  any- 
thing to  prevent  the  company  from  accept- 
ing the  purchaser  or  his  nominee ;  but  there 
is  no  evidence  here  to  shew  that  he  has 
done  anything.  I  do  not  wish  to  rely  upon 
the  fact  that  the  directors  of  the  company 
had  an  option  to  decline  to  register,  be^ 
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cause,  even  if  they  had  not,  the  result 
would  be  exactly  the  same.  The  pur- 
chaser might  have  a  remedy  against  the 
company  for  wrongfully  refusing  to  re- 
gister him,  but  even  then  the  seller  does 
not  stipulate,  so  as  to  make  himself  re- 
sponsible, that  the  company  will  accept 
the  purchaser  or  his  nominee.  The  pur- 
chaser takes  that  risk.  The  responsibility 
qjf  the  seller  comes  to  an  end  when  he 
hands  over  a  properly  executed  transfer. 
As  a  matter  of  business  I  should  have 
come  to  the  same  conclusion  as  that  arrived 
at  by  the  Court  in  Stray  v.  RuaseU  (6), 
and  I  decline  to  say  there  is  any  such  im- 
plied condition  as  that  which  has  been  here 
suggested.  No  business  person  who  sells 
shares  upon  the  Stock  Exchange  would 
agree  to  such  a  condition.  I  think  that 
Stray  v.  RuaseU  (6)  was  rightly  decided, 
and  the  appeal  therefore  fails. 

Fry,  L.J. — I  also  agree.  What  is  the 
real  nature  of  the  contract  entered  into  in 
this  case  ?  It  is  a  contract  for  the  sale  of 
shares  subject  to  the  rules  of  the  Stock 
Exchange.  The  shares  do  not  pass  by 
delivery,  but  i^uire  registration;  and  the 
directors  have  the  power  under  the 
articles  of  association  to  refuse  to  register 
the  purchaser  or  his  nominee.  It  was 
contended  on  behalf  of  the  plaintiff  that 
by  the  contract  of  sale  the  purchaser 
agrees  to  pay  the  purchase-money,  and 
the  seller  agrees  that  the  purchaser  shall 
be  registered  and  obtain  the  status  of  a 
member  of  the  company.  On  the  other 
hand,  the  true  nature  of  the  contract  is 
suggested  to  be  this :  that  the  seller  agrees, 
upon  payment  of  the  purchase-money  by 
the  purchaser,  to  sell  and  deliver,  using 
the  language  of  Lord  Campbell  in  Stray 
V.  RusseU  (6),  "  genuine  transfers  and  cer- 
tificates, with  the  interest  and  rights  which 
they  convey,"  and  that  there  is  no  implied 
condition  that  the  price  of  the  shares  will 
be  repaid  if  the  company  refuse  to  register 
the  transferee. 

The  question  is,  which  is  the  true  view  1 
It  seems  to  me  that  the  machinery  of  the 
Stock  Exchange  shews  the  latter  to  be  the 
true  view.  The  Stock  Exchange  rules 
require  the  name  of  the  transferee  to  be 
given  by  a  certain  day,  and  the  purchase- 
money  to  be  paid  upon  the  execution  of 
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the  transfer.  Both  the  execution  of  the 
transfer  and  the  payment  of  the  money 
are  prior  to  the  time  when  the  power  of 
the  directors  of  the  company  to  accept  or 
refuse  the  purchaser  or  nominee  arises. 
The  fact  that  the  purchase- money  is  paid 
before  this  event  can  happen  is  strong  to 
shew  that  the  condition  sought  to  be  im- 
plied in  this  contract  is  not  one  for  which 
the  seller  stipulated;  he  receives  the 
money  before  he  can  be  called  upon  to 
perform  the  condition.  The  ai^ument  for 
the  plaintiff  fails  on  this  cogent  fact. 
But  there  is  also  the  decision  of  the 
Court  of  Queen's  Bench  in  Stray  v. 
Bttssell  (6),  decided  as  long  ago  as  1859, 
and  one  upon  the  &ith  of  which  many 
contracts  must  have  been  made.  It  was 
said  that  certain  analogies  shew  that  case 
to  have  been  wrongly  decided ;  that  where 
a  lessee  sells  his  interest  in  a  lease  contain- 
ing a  covenant  by  the  leasee  not  to  assign 
without  the  consent  of  the  landlord,  it 
rests  upon  him  to  secure  that  consent  (13). 
But  there  the  consent  of  the  landlord  must 
be  obtained  before  the  assignment  can  be 
made,  and  the  assignee  knows  this  when 
the  abstract  of  title  is  examined,  and  can 
require  it  to  be  obtained  before  he  executes 
the  assignment.  In  that  case  the  consent 
has  to  be  obtained  before  the  purchase- 
money  is  paid ;  but  in  this  case  the  consent 
of  the  directors  cannot  be  obtained  until 
after  the  money  is  paid,  and  is  not  a  con- 
dition of  the  execution  of  the  transfer. 
In  Wilkinson  v.  Lloyd  (1)  the  r^ulations 
of  the  company  made  the  consent  of  the 
directors  a  condition  precedent  to  the 
transfer.  There  is  no  ground  for  holding 
that  such  a  condition  subsequent  as  is  sug- 
gested is  to  be  implied  in  this  contract. 
It  becomes  immaterial  to  enter  into  the 
question  as  to  any  failure  of  consideration, 
and  this  appeal  therefore  fails. 

Lopes,  L.  J. — The  question  raised  ia  as 
to  the  liability  of  the  transferor  of  shares 
in  a  limited  company  sold  on  the  Stock 
Exchange,  the  directors  of  which  have 
power  to  refuse,  and  did  refuse,  to  register 
the  transferee.  It  is  the  duty  of  the 
transferor  to  execute,  and  he  can  be  com- 
pelled to  execute,  a  proper  transfer,  and 

(13)  See  Zlojfd  y.  Oriepe,  5  Taunt  249. 
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to  pay  all  calls  which  became  due  before 
the  contHict  of  sale  was  entered  into, 
and  do  everything  necessary  for  the  due 
deliveiy  of  the  shares.  But  it  is  said 
that  a  further  duty  is  imposed  upon  him 
— namely,  to  procure  the  consent  of  the 
directors  to  the  registration  of  the  pur- 
chaser of  the  shares  or  his  nominee ;  that 
the  sale  is  conditional  upon  the  ultimate 
introduction  of  the  name  of  the  purchaser 
on  the  register  of  the  company,  and  that  if 
that  is  not  done  the  purchaser  is  entitled 
to  recover  back  the  purchase-money.  I 
am  nnable  to  read  any  such  condition  sub- 
Bequent  into  the  contract.  Stray  v. 
Ewsell  (6)  is  a  clear  authority  to  shew 
that  the  seller  of  the  shares  is  under  no 
liabihty  to  procure  the  consent  of  the 
directors  of  the  company  to  the  registra- 
tion of  the  name  of  the  purchaser  or  his 
nominee.    The  appeal  therefore  fails. 

Appeal  dismissed. 

Solicitors — ^Robinson,    Poole    &  Robinson,  for 
plaintiff ;  Morley  &  Shirreff,  for  defendant. 
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THE  EAST  AND  WEST 
INDIA  DOCK  COMPANY 
V,  KIRK  AND  RANDALL.* 


(IN  THB   HOUSE   OF  LORDS.] 

1887. 

iUy  3,  5, 6, 10. 

June  13, 14,16, 

17,23. 

July  29. 

Aug.l,  2,  5,9. 

Arbitration — Arbitrator  going  ivrong 
in  point  of  Law  in  a  matter  vnUiin  his 
Jurisdiction  —  Leave  to  revoke  Suhmis- 
«wjr~3  iSc  4  WiU,  4.  c.  42.  s.  39. 

Leave  to  revoke  a  submission  to  arbitra- 
tion wiU  be  granted  under  3  d;  4  Will.  4. 
«•  42.  8.  39,  where  there  is  reasonable 
ground  for  supposing  that  the  arbitrator  is 
going  wrong  in  point  of  law  even  in  a 
matter  within  his  jurisdiction. 

The  respondents,  in  the  year  1882,  con- 
traded  with  the  appellants  to  construct 
certain  docks  at  Tilbury.  A  schedule 
^as  attached  to  the  contract,  fixing  the 
***«  of  payment  for  work  executed. 

*  Present  Lord  Halsbniy,  L.C.,  Lord  Watson, 
l-ord  Fitzgerald,  and  Lord  Macnaghten. 
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The  contract  contained  a  clause  for  the 
settlement  hy  an  arbitrator  of  difTerenoea 
as  to  the  meaning  of  the  contract  and 
anything  to  be  done  thereunder.  The  re- 
ference  and  award  were  to  have  all  the 
incidents  and  consequences  of  a  reference 
to  and  award  by  a  sole  arbitrator  ap- 
pointed under  the  Common  Law  Procedure 
Act,  1854,  and  the  submission  might  be 
made  a  rule  of  the  High  Court. 

In  July,  1884,  disputes  arose  as  to  the 
amount  payable  to  the  contractors,  who 
claimed  256,660/.,  in  addition  to  payments 
received.  They  claimed  to  have  the  dis- 
putes settled  by  arbitration,  and  at  the 
same  time  dismissed  a  number  of  the  work- 
men engaged  on  the  work.  The  dock 
company,  after  giving  the  contractors 
notice  to  proceed  with  the  works,  ulti- 
mately took  possession,  and  employed  other 
contrstctors,  by  whom  the  docks  were  com- 
pleted. 

An  arbitrator  was  duly  appointed,  to 
whom,  by  several  submissions,  the  matters 
in  dispute  were  referred,  the  main  ques- 
tions being  whether  the  contractors  had 
received  what  was  due,  and,  if  not,  what 
sum  remained  due ;  and  whether  the  com- 
pany were  entitled  to  take  possession  of 
the  works. 

The  counsel  for  the  contractors  con- 
tended before  the  arbitrator  that  they 
were  entitled  to  be  paid  at  a  higher  rate 
than  the  scheduled  prices  for  a  great  part 
of  their  work,  as  falling  within  the  expres- 
sion "  other  description  of  work  "  as  used 
iti  the  specification,  and  that  the  arbitra- 
tor  had -jurisdiction  under  the  contract  to 
£x.  the  rate.  In  support  of  this  conten- 
tion  they  tendered  in  evidence  a  section  of 
borings,  not  forming  part  of  the  contract 
drawings,  but  seen  by  the  contractors  in 
the  office  of  the  company's  engineer.  They 
alleged  that  the  description  of  strata  in 
the  section  was  in  part  inaccurate,  and  in 
part,  though  accurate  as  far  as  it  went, 
requiring  to  be  supplemented  by  other 
information  in  the  possession  of  the  engi- 
neer. Evidence  was  also  tendered  of  other 
statements  alleged  to  have  been  made  by 
the  engineer  to  the  contractors. 

The  contractors  also  alleged  that  whereas 
the  contract  drawings  shewed  slopes  at  an 
inclination  of  1^  to  1,  the  character  of 
the  material  on  the  site  waa  such  that  it 
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would  not  in  fact  stand  at  anything  like 
that  inclination. 

The  company  denied  that  inaccurate  or 
incomplete  information  had  been  given  to 
the  contractors,  and  at  the  same  time 
objected  to  the  admission  in  evidence  of 
the  section  of  borings  and  other  communi- 
cations between  the  engineer  and  the  con- 
tractors, on  the  ground  that  the  rights 
and  obligations  of  the  parties  were  con- 
tained in  the  written  contract,  and  could 
not  be  affected  by  the  facts  alleged,  if  true. 

The  arbitrator,  on  the  9  th  of  January, 
1886,  gave  a  written  decision,  overruling 
the  objections,  and  holding  the  evidence 
relevant  and  admissible  as  a  necessary 
part  of  the  narrative  of  the  case,  and  as 
illustrating  and  identifying  the  subject- 
matter  of  the  contract. 

The  company,  on  the  22nd  of  January, 
1886  moved  for  leave  to  revoke  the  sub- 
mission, on  the  ground  of  misreoeption  of 
evidence  and  excess  of  jurisdiction.  A  rule 
nisi^  granted  by  Smith,  J. ,  and  Grantham ,  J., 
was  discharged  by  Grove,  J.,  and  Stephen, 
J.,  and  their  decision  was  affirmed  by  the 
Court  of  Appeal  (Lord  Coleridge,  C.J., 
Lindley,  L.J.,  and  Lopes,  L.J.),  on  the 
ground  that  the  ai'bitrator  had  not  ex- 
ceeded his  jurisdiction,  and  that  unless  he 
did  so  the  Court  could  not  interfere  with 
a  pending  arbitration. 

The  company  appealed. 

Sir  Henry  Jamea^  Q-0.,  and  Pollard 
(Kenelm  E.  Dighy  and  G,  St  John  Mild- 
may  with  them),  for  the  appellants. — A 
submisnion  might  formerly  be  revoked  by 
either  party.  By  3  &  4  Will.  4.  c.  42.  s.  39, 
the  power  can  only  be  exercised  with 
leave  of  the  Court  where  the  submission 
may  be  made  a  rule  of  Court.  Leave  will 
be  given  where  the  arbitrator  is  going 
wrong  in  point  of  law — Hart  v.  Duke  (1). 
It  is  not  necessary  to  shew  moral  miscon- 
duct. After  an  award  has  been  made,  if 
it  appears  on  its  face  to  be  contrary  to 
law,  it  will  be  set  aside — FuUer  v.  Fen- 
vnck  (2),  ffodgkinson  v.  Femie  (3),  Price 
V.  JoTies  (4),  Ames  v.  Milward  (5),  Shar- 

(1)  32  Law  J.  Rep.  Q.B.  56. 

(2)  3  Com.  B.  Rep.  705;  16  Law  J.  Rep. 
C.P.  79. 

(3)  3  Com.  B.  Rep.  N.S.  189;  26  Law 
J.  Rep.  C.P.  217. 

(4)2  You.  &  J.  114. 
(5)  8  Taunt.  637,  641. 


man  v.  BM  (6),  Morgcm  v.  Mather  (7),  and 
Wathins  on  Arbitration  (3rd  ed.  p.  280). 
So  if  the  error  in  law  appear  not  on  the 
award,  but  by  a  paper  delivered  with  it — 
KerU  V.  EUtob  (8).  Before  the  award  has 
been  given  the  propter  mode  is  to  apply  for 
leave  to  revoke  the  submission,  which  wiU 
be  granted  in  any  proper  case — FavieU  v. 
The  Eastern  Counties  Railway  Company 
(9),  ScoU  V.  Van  Sandau  (10),  and  RMn- 
son  V.  Davies  (11).  Forxoood  v.  Watney 
(12)  was  misunderstood  in  the  Court  be- 
low. Ching  v.  Ching  (13)  was  doubted  in 
Kent  V.  Elstoh  (8);  and  see  Young  v. 
WaUer  (14). 

The  evidence  tendered  was  not  admis- 
sible for  the  purpose  for  which  the  arbi- 
trator announced  his  intention  of  receiving 
it,  or  for  any  purpose  within  his  jurisdic- 
tion. The  questions  before  him  were  to 
be  determined  by  the  submissions,  and  the 
contract  and  documents  and  drawings  in- 
corporated therewith.  There  was  no  im- 
plied wari*anty  as  to  the  character  of  the 
soil — Thorn  v.  Lord  Mayor  of  London  (15). 

They  also  referred  to  RandeU  v.  Thomp- 
son (16),  Piercy  v.  Young  (17),  Eraser  v. 
Ehrensj}erger  (18),  Steff  v.  Aridrews  (19), 
and  Chase  v.  Westmore  (20). 

The  Attorney-General  (Sir  R.  E,  Webster^ 
Q.C,)ySindJ,  F.  MovMon,  Q,C.  {C.  A,  Cripps 
and  Roger  Wallace  with  them),  for  the 
respondents. — The  evidence  was  admissible 
on  some  of  the  issues,  and  that  is  sufficient 
to  justify  the  arbitrator  in  receiving  it — 
The  Irish  Society  v.  The  Bishop  of  Derry 
(21).  The  ai'bitrator  has  power  to  con- 
strue  the  contract,  and  it  depends  upon 

(6)  5  M.  &  S.  604. 

(7)  2  Ves.  jun.  15. 

(8)  3  East,  18. 

(9)  2  Exch.  Rep.  344  ;  17  Law  J.  Rep.  Exch. 
223 

(io)  1  Q.B.  Rep.  102. 

(11)  49  Law  J.  Rep.  Q.B.  218 ;  Law  Rep. 
5  Q.B.  D.  26. 

(12)  49  Law  J.  Rep.  Q.B.  447. 

(13)  6  Ves.  282. 

(14)  9  Ves.  364. 

(15)  45  Law  J.  Rep.  Exch.  62;  Law  Rep. 
1  App.  Cas.  120. 

(16)  45  Law  J.  Rep.  Q.B.  713;  Law  Rep. 
1  Q.B.  D.  748. 

(17)  Law  Rep.  14  Ch.  D.  200. 

(18)  53  Law  J.  Rep.  Q.B.  73;  Law  Rep. 
12  Q.B.  D.  310. 

(19)  2Madd.  6. 

(20)  13  Bast,  367. 

(21)  12  CI.  &  F.  641. 
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his  construction  whether  the  evidence  is 
admissible  or  not.  The  duty  of  the  arbi- 
trator is  to  decide  £eurly  and  impartially 
the  questions  of  law  or  of  fact  submitted 
to  him.  His  decision  may  be  erroneous 
whether  on  facts  or  on  law ;  but  as  long  as 
it  is  given  honestly,  according  to  the  best 
of  his  ability,  it  is  final.  If  he  decides,  or 
announces  his  intention  to  decide,  contrary 
to  what  he  knows  to  be  the  law,  the  award 
can  be  set  aside,  or  the  submission  revoked, 
because  the  arbitrator  is  exceeding  his 
jurisdiction. 

The  authorities  are  not  consistent. 
Ching  V.  Ching  (13)  is  in  the  respondents' 
favour,  and  is  preferable  to  some  of  the 
later  decisions.  Hart  v.  Duke  (1)  only 
decided  that  where  evidence  is  improperly 
admitted  or  rejected,  an  award  may  be  set 
aside.  The  arbitrator  has  power  to  decide 
whether  a  matter  is  or  is  not  within  his 
jurisdiction — WiUeaford  v.  Watson  (22). 

Sir  Henry  James,  Q.C.,  in  reply. 

[In  the  course  of  the  argument.  Lord 
Halsbury,  L.C.,  intimated  that  the  House 
had  no  doubt  that  it  had  jurisdiction  to  give 
leave  to  revoke  the  submissions,  if  there 
was  reasonable  ground  for  supposing  that 
the  arbitrator  was  going  wrong  in  point 
of  law,  even  in  a  matter  within  his  juris- 
diction.] 

Cur,  adv.  vuU, 

The  Lord  Chancellor  (Lord  Hals- 
bury)  (on  Aug.  6). — For  obvious  i-easons 
their  Lordships  do  not  desire  to  say  any- 
thing which  may  prejudice  either  party 
in  any  contentions  before  the  arbitrator ; 
but  they  are  of  opinion  that  the  arbitrator 
should  state,  as  part  of  and  on  the  face  of 
his  award,  ail  the  purposes  for  which,  and 
the  eJQTect,  if  any,  which  he  has  given  to 
the  five  different  classes  of  evidence  specified 
in  the  paper  handed  in  by  Sir  Henry 
James.  The  statement  will  be  in  the  form 
of  a  Special  Case  under  the  Common  Law 
Procedure  Act,  1854,  section  5.  If,  there- 
fore, before  the  morning  of  Tuea«lay  next, 
Messrs.  Kirk  k  Randall  consent  to  an 
ordw  being  made  to  this  effect,  the  rule 
herein  will  be  discharged  without  costs  on 
either  side.  If  such  consent^  is  not  given 
within  the  above  time,  the  rule  for  leave 

(22)  42  Law  J.  Rep.  Obanc.  447 ;  Law  Eep. 
8ChaDc.473. 

Vol.  67.— Q.B. 


to  revoke  the  submissions  herein  will  be 
made  absolute. 

Aug.  9. — The  parties  having  appeared 
at  the  bar  of  the  House  by  counsel,  and 
having  intimated  their  consent,  the  fol- 
lowing order  was  made : — 

(1.)  Order  of  the  Court  of  Appeal  and 
Order  of  the  Queen* s  Bench  Division 
reversed, 
(2.)  In  respect  of  a  consent  having  been 
given  by  the  respondents  to  an  order 
being  made  as  follows :  Ordered,  that 
the  arbitrator  in  this  matter  do  state, 
as  part  of  and  on  the  fa>ce  of  his 
awards,  in  the  form  of  a  Special  Case 
for  the  opinion  of  the  Court,  all  the 
purposes  for  which  he  has  received^ 
and  the  effect,  if  any,  which  he  has 
given  to  the  five  different  classes  of 
evidence  specified  in  the  five  following 
paragraphs,  name1/y :  1.  Evidence  as 
to  representations  made  verbally  and 
in  writing,  and  by  the  borings,  before 
the  signing  of  the  contract.  2.  Evi- 
dence as  to  the  nature  of  tlie  soil, 
3.  Evidence  as  to  the  soil  being  dif- 
ferent from  that  which  can  be  inferred 
from  the  dratoings,  specifications,  and 
schedule,  4.  Evidence  as  to  the  extra 
depth  of  foundations,  5.  Evidence 
as  to  the  fair  price  to  be  paid  far  ex- 
cavation,  brickwork,  dec. 
(3.)  In  respect  of  such  order  by  consent  : 
Ordered,  that  the  rule  nisi  of  the  22nd 
of  January,  1886,  be,  and  the  same 
is,  hereby  discharged;  that  neither 
party  have  costs  either  in  this  House 
or  in  the  Courts  below  ;  that  the  costs 
already  paid  by  the  appellants  to  the 
respondents  under  Vie  orders  of  the 
Court  of  Appeal  and  of  tJie  Queen's 
Bench  Division  be  repaid  by  the  re- 
spondents to  tlie  appellants  ;  that  the 
matter  be  remitted  back  to  the  Queen's 
Bench  Division  of  the  High  Court  of 
Justice,  to  do  therein  as  shaU  be  just 
and  consistent  with  this  judgment. 


Solicitors— Frcshfi elds  &  Williams,  for  appel- 
lants ;  Mackrell,  Maton  &  Godlee,  for  respon- 
dents. 
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[IN  THE   COURT   OF   APPEAL.] 
1888.  1 
Jan  26.  >  jonas  v,  long  and  another.* 
Feb.  1.  J 

Practice — County  Court — Appeal  from 
Interlocutory  Order — Equitable  Jurisdic- 
tion— County  Courts  Equitable  Jurisdic- 
tion Act,  1865  (28  dc  29  Vict,  c.  99),  s.  18. 

An  appeal  lies  under  section  IS  of  the 
County  Courts  Equitable  Jurisdiction  Act, 
1865,/rom  an  order  made  in  interlocutory 
proceedings  over  which  the  County  Court 
has  equitable  jurisdiction. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

An  action  was  brought  in  the  Lambeth 
County  Court  for  the  purpose  of  dissolving 
a  partnership.  An  order  was  made  that 
the  partnership  should  be  dissolved,  and 
the  accounts  taken,  and  the  plaintiff  was 
appointed  receiver.  Subsequently  to  this, 
the  defendant  Harris  was  ordered  by  the 
Court  to  pay  into  Court  a  certain  sum  of 
money  which  belonged  to  the  partnership 
and  was  admitted  to  be  in  his  hands,  and 
also  to  deliver  up  to  the  receiver  certain 
books  and  documents  within  a  time  men- 
tioned in  the  order.  Harris  neglected  to 
obey  this  order,  and  thereupon  the  County 
Court  Judge,  on  the  application  of  the 
receiver,  made  an  order  committing  him 
to  prison,  upon  the  gi-ound  that,  in  his 
fiduciary  capacity  as  manager  of  the 
partnership  business,  he  had  been  guilty 
of  contempt  of  Court  in  neglecting  to 
obey  the  order  to  pay  the  money  into 
Court  and  deliver  the  documents  to  the 
receiver. 

Harris  appealed  from  this  order  to  the 
Divisional  Court,  upon  the  ground  that  in 
law  he  was  not  a  trustee,  nor  acting  in  a 
fiduciary  capacity. 

The  Divisional  Court  (Stephen,  J.,  and 
Smith,  J.)  dismissed  the  appeal,  being  of 
opinion  that  as  no  appeal  would  lie  from 
an  interlocutory  order  made  in  a  County 
Court,  they  had  no  jurisdiction  to  hear  it. 
Harris  appealed. 

T.  H,  Richmond,  for  the  appellant. — 
The  order  of  committal  was  an  interlocu- 
tory order  made  in  proceedings  over  which 

♦  Coram  Fry,  L. J.,  and  Lopes,  L.J. 


the  County  Court  has  equitable  jurisdic- 
tion by  virtue  of  the  County  CourU 
Equitable  Jurisdiction  Act,  1865  (28  k  29 
"Vict.  c.  99),  s.  18.  The  order  in  question 
was  made  under  section  4,  sub-section  3,  of 
the  Debtors  Act,  1869.  By  section  89  of 
the  Judicature  Act,  1873,  the  County 
Court  has  jurisdiction  to  give  relief  in 
equitable  matters  to  the  same  extent  as 
the  High  Court  of  Justice ;  and  therefore 
in  a  partnership  action  the  County  Court 
would  have  the  same  jurisdiction  as  the 
Chancery  Division,  and  would  have  to 
give  relief  in  the  same  manner  as  that 
Division.  In  Carr  v.  Stringer  (1)  it  was 
held  that  no  appeal  would  lie  from  an 
interlocutory  onier  made  in  the  County 
Court  in  a  common  law  action ;  but  that 
case  was  decided  upon  the  constructioa  of 
the  County  Courts  Act,  1850  (13  &  U 
Vict.  c.  61),  8.  14.  But  by  section  1  of 
the  Act  of  1865,  the  County  Court  is  to 
have  and  exercise  all  the  powers  and 
authority  of  the  High  Court  of  Chancery ; 
and  then  section  18  gives  a  right  of  appeal 
in  any  matter  of  equity.  The  words  of 
section  18  of  the  Act  of  1865  are  wider  in 
their  terms  than  those  of  section  14  of  the 
Act  of  1850 ;  it  was  clearly  the  intention 
of  the  Legislature  by  the  later  section 
to  give  an  appeal  against  interlocutory 
orders  made  in  proceedings  in  equity  in 
the  County  Court.  By  section  13  of  the 
County  Courts  Act,  1867  (30  «fc  31  Vict. 
c.  142),  no  appeal  can  be  brought  in  a 
common  law  action  in  the  County  Court 
where  the  amount  does  not  exceed  20/., 
except  by  leave  ;  whereas  no  such  limita- 
tion is  put  upon  the  right  to  appeal  in 
equity  cases.  The  Legislature  intended  to 
give  an  appeal  from  interlocutozy  orders, 
because  County  Courts  have  jurisdiction 
in  equity  ceuses  up  to  500^.,  and  the  Judge 
has  all  the  power  and  authority  of  a  Judge 
of  the  Court  of  Chancery— 28  <fe  29  Vict 
c.  99.  ss.  1  and  2.  No  distinction  is 
drawn  by  section  89  of  the  Judicature 
Act,  1873,  between  a  final  or  an  interlocu- 
tory matter ;  and  as  an  appeal  lies  from  an 
interlocutory  order  made  by  a  Judge  of 
the  Chancery  Division,  an  appeal  will  also 
lie  from  an  interlocutory  order  in  the 
County  Court  in  an  equity  case. 

(1)  B.,  B.  &  E.  12.S,  125. 
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of  the  Judicature 
\  of  the  Act  of 
»  right  of  appeal ; 
ugh  to  enable  the 
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i  not  finally  dis- 
section if  so  con- 
it  with  section  14 
f  read  otherwise 

to  appeal  from 
equity  cases,  but 
Lons;  the  proper 
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(6)  and  Blowers 
)  referred  to. 

Cur,  adv,  fndL 

has  been  raised 
rom  the  decision 
ui  luts  \^uuiity  vyourt  ondge  in  this  case. 
Proceedings  were  taken  in  the  County 
Court  for  winding  up  a  partnership,  in 
the  course  of  which  the  County  Court 
Judge  found  that  Hai-ris  owed  a  sum  of 
money  to  the  partnership,  and  the  Judge 
then  ordered  him  to  pay  the  money  into 
Court,  and  also  to  deliver  up  certain  docu- 
ments to  the  receiver.  Harris  having 
iailed  to  obey  this  order,  an  order  of 
committal  was  made  against  him,  under 
the  powers  conferred  on  County  Courts  by 
the  Judicature  Act,  1873,  in  which  it 
▼ag  stated  that  he  had  neglected  to  obey 
to  order  while  acting  in  a  fiduciary 
capacity  as  manager  of  the  partnership 
hiiinesB.  The  question  now  sought  to  be 
laiaed  is  whether  he  was  acting  in  a 
fiduciary  capacity  within  the  meaning  of 

(2)  37  Law  J.  Rep.  Chanc.  864. 

(3)  16  Law  Times,  N.S.  6. 

(4)  Law  Rep.  7  Q.B.  D.  623. 

(5)  53  Law  J.    Rep.    Q.B.   645 ;    Law  Rep. 
13Q.B.D.963. 

(6)  Law  Rep.  17  Q.B.  D.  147. 

(7)  20  Law  J.  Rep.  Q.B.  397. 


the  Debtors  Act,  1869,  section  4,  sub- 
section 3.  It  is  plain  that  the  proceedings 
were  taken  under  the  equitable  jurisdiction 
conferred  upon  County  Court  Judges 
by  the  County  Courts  Equitable  Juris- 
diction Act,  1865.  It  appears  to  me  that 
the  order  of  committal  is  an  interlocutory 
order,  and  the  question  therefore  arises 
whether  an  appeal  lies  from  an  inter- 
locutory order  made  by  a  County  Court 
Judge  in  the  exercise  of  his  equitable 
jurisdiction.  It  will  be  convenient  first 
of  all  to  state  the  law  at  the  time  of 
the  passing  of  the  Act  of  1865.  The 
County  Courts  Act,  1850  (13  &  14  Vict, 
c.  61),  is  the  principal  Act  which  regu- 
lates the  jurisdiction  of  County  Courts. 
Section  14  of  that  Act  provides  that  if 
either  party  in  any  caase,  of  the  amount 
to  which  jurisdiction  is  given  to  the 
County  Courts  by  this  Act,  is  dissatisfied 
with  the  determination  or  direction  of  the 
said  Court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence, 
such  party  may  appeal  from  the  same  to 
any  of  the  superior  Courts  of  common 
law.  Then  the  section  proceeds  to  give 
the  Court  hearing  the  appeal  the  right  to 
do  either  of  two  things  —  either  to  order  a 
new  trial  on  such  terms  as  it  thinks  fit,  or 
to  order  judgment  to  be  entered  for  either 
party,  as  the  case  may  be.  In  addition  to 
that  a  power  is  given  to  the  Court  with 
respect  to  the  costs  of  the  appeal,  to  which 
I  need  not  further  refer.  It  is  obvious  that 
the  nature  of  the  relief  which  the  statute 
empowered  the  Court  to  give  is  applicable 
not  to  interlocutory  proceedings,  but  to  final 
orders  or  judgments  in  the  County  Court; 
that  is  to  say,  it  is  applicable  only  to  final 
proceedings.  It  was  therefore  decided  in 
Carr  v.  Stringer  (1)  that  no  appeal  would 
lie  from  an  interlocutory  order  made  in  a 
County  Court.  The  practice  was  finally 
settled  in  that  case.  That  being  the  state 
of  things,  the  Legislature,  by  the  Act  of 
1865,  gave  County  Courts  jurisdiction  in 
matters  of  equity  to  the  extent  of  500?.,  a 
more  extensive  jurisdiction  than  that  exer- 
cised in  the  Courts  of  common  law,  and 
the  Legislature  thereupon  thought  fit  also 
to  give  an  appeal  by  section  18.  That 
section  is  modelled  on  the  form  of  the  sec- 
tion in  the  earlier  Act  which  gave  an 
appeal  in  common  law  matters.     Section 
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18  of  the  Act  of  1865  provides  that  if  any 
party  in  a  suit  or  matter  under  the  Act 
is  dissatisfied  with  the  determination  or 
direction  of  a  Judge  of  a  County  Court  on 
any  matter  of  law  or  equity,  or  on  the 
admission  or  rejection  of  any  evidence, 
such  party  may  appeal  from  the  same  to 
the  Vice-Chancellor,  and  now  to  the  Divi- 
sional  Court,  and   the   Court  of  Appeal 
may  make  such  final  or  other  decree  or 
order  as  it  may  think  fit.     The  power  there 
given  to  the  Vice-Chancellor  must  be  com- 
pared with  that  given  to  the  Court  in 
matters  of  law  by  the  Act  of  1850.     The 
Courts  of  common  law  had  power  given 
them  by  the  earlier  statute  in  common 
law  matters  only  to  order  a  new  trial  or  to 
enter  judgment  for  either  party ;  but  under 
the  Act  of  1865  power  is  given  to  the 
Vice-Chancellor  to  make  such  final  decree 
or  order,  or  other  decree  or  order,  as  he 
may  think  fit.     The  language  used  in  the 
later  statute  was   intended  to   be  wider 
than    that   used   in    the  earlier    statute, 
and    was,    in   my   opinion,    intended    to 
confer    power     on     the    Vice-Chancellor 
with  regard  to  orders  in  interlocutory  pro- 
ceedings.    I  think,  therefore,  that  whether 
looking  at   the   language  of   the  Act  of 
1865  alone,  or  contrasting  it  with  that 
of  the  Act  of  1860,  it  is  plain  that  a  right 
of  appeal  in  matters  within  the  equitable 
jurisdiction  of  a  County  Court  was  not 
confined  to  final,  but  did  extend  to  inter- 
locutory, orders.     It  was  argued  that  it 
must  have  been  the  intention  of  the  Legis- 
lature that  the  result  should  be  the  same 
in  both  statutes ;  but  I  am  unable  to  say 
that  that  is  so,  for  the  intention  is  plainly 
expressed  by  the  language  which  is  used. 
There  is,  moreover,  another  reason  :  the 
Legislature  may  well   have  intended   to 
give  an  appeal  from  interlocutory  orders 
in  equitable  proceedings  by  reason  of  the 
greater  importance  of  such  orders,  and  of 
the   greater  amount  which   might  be  in 
question.    I  therefore  think  that  an  appeal 
does  lie  in  this  case. 

LoPES,  L.J. — The  question  raised  is 
whether  an  appeal  lies  from  interlocu- 
tory orders  made  in  a  County  Court  in 
proceedings  in  equity.  There  does  not 
seem  to  have  been  any  previous  decision 
upon  this  question.     I  think  that  an  ap- 


peal does  lie,  and  I  have  oome  to  that  con- 
clusion after  carefully  reading  section  18 
of  the  Act  of  1865,  which  gives  an  appeal 
in    proceedings  in    equity  in   a   County 
Court.     I  can  put  no  other  construction 
upon  the  words,  "the   Court  of  Appeal 
may  make  such  final  or  other  decree  or 
order  as  it  shall  think  fit,"  than  that  it 
was  intended  they  should  include  inter- 
locutory orders.      Such  a  construction  is 
clearly  reasonable,  because  the  jurisdiction 
of  County  Courts  in  equity  cases  is  larger 
than  in  common  law  cases,  and  the  inter- 
locutory proceedings  may  be  of  far  greater 
importance.      Section    14  of   the  Act  of 
1850,  giving  a  right  of  appeal  in  common 
law  actions  when  the  amount  is  over  20i., 
when  contrasted  with  section    18  of  the 
Act  of  1865,   strongly  favours  the  con- 
struction I  have  put  upon  section  18,  and 
shews  it  to  be  the  true  one.     The  words 
of  section  14,  that  "  the  Court  of  Appeal 
may  either  order  a  new  trial  on  such  terms 
as  it  thinks  fit,  or  may  order  judgment  to 
be  entered  for  either  party,"  clearly  deal 
with  the  final  determination  of  the  action, 
and  with  nothing  else.     The  case  of  Carr 
V.  Stringer  (1),  in  which  it  was  held  that 
there  was  no  appeal  from  an  interlocutory 
order  in  a  common  law  action,  was,  in  my 
opinion,  rightly  decided  upon  the  terms  of 
the  Act  of  1850.     I  have,  therefore,  come 
to  the  conclusion  that  there  is  an  appeal 
from  this  interlocutory  order  which  was 
made  in  an   equity  case  in   the  County 
Court. 

The  Court,  before  delivering  the  judg- 
ment reported  above,  proceeded  to  hear  the 
appeal,  but  a  preliminary  objection  was 
taken  that  no  application  had  been  made 
to  the  County  Court  Judge  under  38  &  39 
Vict.  c.  50.  8.  6,  to  take  a  note  of  the 
point  of  law  now  sought  to  be  raised,  or  of 
the  evidence  upon  the  point;  and  as  it  was 
clear  from  the  note  furnished  by  the 
County  Court  Judge  that  the  point  had 
not  been  raised,  the  Court  ultimately  de- 
clined to  hear  the  appeed. 

Appeal  diamisaed. 

Solicitors — Robinson  &  Co.,  for  plaintiff;  Oeoige 
Johnson,  for  appellant. 


Digitized  by 


Google 


iroL.  57.] 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


301 


[IN  THE   HOUSE  OF   LOBDS.] 
1887.  1 

JulyTjS,  12, 14, 15.  Vtoulmin  v.  millae. 
August  9.         J 

PraeHce — Court  of  Appeal — Power  to 
enter  Judgment  instead  of  ordering  New 
Trial^Order  LVIIL  ruU  4. 

Quaere,  whether  the  Court  of  Appeal, 
when  setting  ciside  a  verdict  as  against  the 
weight  of  evidence,  has  power  under  Order 
LYIIL  rule  4,  instead  of  ordering  a  new 
trials  to  enter  judgment  for  the  party 
against  whom  the  verdict  had  been  found. 

This  wtis  an  appeal  from  a  decision  of 
the  Court  of  Appeal  reported  55  Law  J. 
Rep.Q.B.  445  ;  Law  Rep.  17  Q.B.  D.  603. 

The  respondent  brought  an  action 
against  the  appellant  for  commission  on 
the  sale  of  an  estate.  The  case  was  tried 
before  Lord  CJoleridge,  C.J.,  and  a  jury 
in  NoYember,  1885,  when  a  verdict  was 
found  for  the  defendant,  and  judgment 
was  entered  accordingly. 

A  Divisional  Court  (Manisty,  J.,  and 
Hawkins,  J.)  directed  a  new  trial  on  the 
grounds  of  misdirection  and  that  the 
verdict  was  against  the  weight  of  evidence. 
On  appeal,  the  Court  of  Appeal  (Lord 
Esher,  M.R.,  Bowen,  L. J.,  and  Fry,  L. J.), 
while  agreeing  with  the  Divisional  Court 
that  the  verdict  must  be  set  aidde,  instead 
of  ordering  a  new  trial  entered  judgment 
for  the  plaintiff  for  676^.  19^.  6d,  under 
Order  LVIIL  rule  4. 

Charles,  Q.C.,  and  Cock,  Q.C.  {BeddaU 
with  them),  for  the  appellant,  argued  that 
the  Court  had  no  power  to  en tei*  judgment 
for  the  plaintiff. 

The  Yorkshire  Banking  Company  v. 
Beatson  (1),  Hamilton  v.  Johnson  (2), 
Williams  v.  Merder  (3),  and  Waddell  v. 
Blockey  (4)  were  referred  to.  They  also 
contended  that  there  was  no  misdirection, 
and  that  the  verdict  was  not  against  the 
weight  of  evidence. 

(1)  49  Law  J.  Bep.  O.P.  880 ;    Law    Rep. 

5  CJP,  D.  109. 

(2)  id  Law  J.  Bep.  Q.B.   155 ;  Law    Bep. 

6  Q.B.  D.  263. 

(3)  51  Taw  J.  Bep.  Q.B.  694  ;  54  ibid.  148 ; 
Law  Rep.  9  Q.B.  D.  337 ;  10  App.  Cas.  1. 

(4)  Law  Bep.  10  Gh.  D.  416»  419. 


Murphy,  Q.C.,  and  C.  Cagney,  for  the 
respondent. 

Cock,  Q.C,  in  reply. 

Cur.  adv.  vuU. 

The  Lord  Chancellor  (Lord  Hals- 
burt),  in  the  course  of  his  judgment, 
which  was  in  favour  of  the  appellant,  on 
the  grounds  that  there  had  heen  no  mis- 
direction, and  that  the  verdict  was  right, 
made  the  following  observation  : — 

I  only  wish  to  add  that  if  I  entertained 
a  difierent  view  of  the  facts,  I  should  be 
unable  to  concur  with  the  course  pursued 
by  the  Court  of  Appeal.  It  becomes  un- 
necessary in  the  view  which  I  take  to 
pronounce  any  absolute  judgment  in  the 
matter ;  but  I  doubt  very  much  whether 
Order  LVIIL  rule  4  gives  any  such  juris- 
diction as  the  Court  of  Appeal  claimed  to 
exercise,  in  finding  a  verdict  for  them- 
selves, and  actually  assessing  damages  for 
breach  of  a  contract.  As  I  think  the 
judgment  of  the  Court  of  Appeal  was 
wrong  upon  the  facts,  it  is  not  absolutely 
necessary  to  determine  that  question.  As 
I  think  the  Court  of  Appeal  and  the 
Divisional  Court  were  wrong,  I  move 
your  Lordships  that  the  orders  appealed 
from  be  reversed  and  the  judgment  of 
Lord  Chief  Justice  Coleridge  restored,  and 
that  the  respondent  do  pay  the  appellant 
the  costs  both  here  and  below. 

Lord  Watson  and  Lord  FitzGerald 
agreed  with  the  Lord  Chancellor  as  to 
the  direction  and  the  verdict  and  as  to 
the  motion  before  the  House,  but  ex- 
pressed no  opinion  upon  the  question 
under  Order  LVIIL  rule  4. 

Orders  of  the  Court  of  Appeal  amd 
of  the  Queen* s  Bench  Division  re- 
versed, with  costs  both  here  and  be- 
low ;  judgment  of  Lord  Coleridge, 
G.J.,  for  the  defendant  restored; 
cause  remitted  to  the  Queers  Bench 
Division. 

Solicitors — Beal,  Phillips  &  Beal,  agents  for 
Q.  Carter  Morrison,  Beigate,  for  appellant ; 
C.  &  6.  Harrison  &  Co.,  for  respondent. 
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[IN  THE  COURT  OP  APPEAL.] 
1888.        1     BBTHELL    AND    COMPANY    V, 

March  16.  j        clark  and  company.* 

Vendor  arid  Veiidee — Sale  of  Goods  for 
Shipment  abroad — Stoppage  in  Transitu — 
Delivery  on  hoard  Ship — End  of  Transit. 

The  vendees  of  certain  goods  requested 
the  vendors  to  consign  them  "to  the  'Darling 
Dovms  *  to  Melbourne,  loading  in  the  East 
India  Docks."  The  vendors  delivered  the 
goods  to  the  collecting  agents  of  a  railway 
company,  who  carried  them  to  London, 
where  they  were  put  into  a  lighter  in 
charge  of  a  steam-tu^  company,  as  agents 
of  the  railway  company,  to  be  towed  along- 
side the  ship  on  which  they  were  subse- 
quently shipped,  the  maters  receipt  for  the 
goods  being  given  to  the  railway  company, 
who  at  once  forwarded  it  to  the  vendees. 
On  the  m^)rning  on  which  the  goods  were 
put  on  board  the  ship,  the  vendors  received 
notice  of  the  insolvency  of  the  vendees,  and 
they  at  once  requested  the  railway  com- 
pany's agent  to  stop  delivery  of  the  goods. 
The  agent  telegraphed  to  the  agent  of  the 
railway  company  in  London  to  Iwld  the 
goods;  but  at  the  time  the  telegram  was 
received  the  goods  were  on  board  the  lighter, 
and  the  order  sent  by  the  railway  company 
Tiot  to  ship  the  goods  was  not  received  by 
the  steam-tug  company  in  time  to  prevent 
their  being  shipped.  Shortly  after  the 
shipment  the  ship  sailed  for  and  duly  ar- 
rived at  Melbourne;  the  bills  of  lading  for 
the  goods  drawn  in  accordance  with  the 
mate's  receipt  being  retained  by  the  ship- 
owners. A  petition  in  bankruptcy  having 
been  presented  by  the  vendees,  a  scheme  of 
arrangement  of  their  affairs  was  duly  con- 
firmed by  the  creditors  and  a  trustee  ap- 
pointed, both  the  scheme  a/nd  the  appoint- 
ment being  subsequently  approved  by  the 
Court.  The  trustee  davmedfrom  the  ship- 
owners the  bills  of  lading  relating  to  the 
goods : — Held,  thcU  the  vendors  were  en- 
titled to  the  goods,  as,  upon  the  constru^ction 
of  the  directions  given  by  the  vendees,  the 
goods  were  to  be  consigned  to  the  ship  to 
be  carried  to  Melbourne,  and,  the  transit 
not  being  at  a/n  end  until  their  arrival  at 
that  place,  the  vendors  still  had  the  right  to 
stop  the  goods  in  transitu  at  the  time  when 
the  notice  to  stop  was  given. 

*  Coram  Lord  Esher,  M.E.,  Fry,  L.J.,  and 
Lopes,  L.J, 


Appeal  from  a  jndgmeiit  of  the  Qaeen's 
Bench  DiviEdon  upon  a  Special  Caae  stated 
under  Order  LVII.  rule  9. 

In  June,  1885,  Clark  A  Co.,  of  Wolver- 
hampton, received  from  Tickle  &  Co.,  of 
London,  an  order  for  ten  hogsheads  of 
hollow-ware;  and  in  pursuance  of  this 
order  Clark  <fe  Co.  forwarded  to  Tickle  & 
Co.,  on  the  25th  of  June,  1885,  an  invoice 
of  goods  amounting  to  991.  Qs.  Sd. 

On  the  28th  of  June,  1885,  Clark  &  Co. 
received  from  Tickle  &  Co.  a  consignment- 
note  in  the  following  terms: — "Please 
consign  the  ten  hhds.  h'-ware  to  the 
Darling  Downs  to  Melhoume,  loading  in 
the  East  India  Docks  here.  To  come  up 
at  once." 

The  ten  hogsheads  were  delivered  on  the 
29th  of  June  by  Clark  &  Co.  to  the  carriers, 
Pickford  <&  Co.,  collecting  agents  for  the 
London  and  North  Western  Railway  Com- 
pany at  Wolverhampton ;  and  on  the  30th 
of  June  the  railway  company  sent  Tickle 
<Sc  Co.  an  advice-note,  stating  that  the 
goods  ^'  consigned  to  you  "  had  arrived  at 
their  station,  and  requesting  instructions 
might  be  given  to  their  agents,  Pickford 
<b  Co.,  as  to  their  removal  thence  as  soon 
as  possible,  as  they  remained  there  "to 
your  order,"  and  were  held  by  the  com- 
pany not  as  common  carriers,  but  as  ware- 
housemen, at  owner's  sole  risk ;  also  that 
the  goods  advised  by  the  note  had  been 
forwarded  to  Poplar  Station  for  shipment 
per  Darling  Downs,  East  India  Docks. 

The  ten  hogsheads  arrived  at  Poplar, 
and  on  the  2nd  of  July  were  put  on  board 
the  lighter  Nile  at  Poplar  by  the  railway 
company,  to  be  towed  alongside  the  Dar- 
ling Downs  by  the  Thames  Steam-tug  and 
Lighterage  Company,  Limited,  the  agents 
of  the  railway  company.  The  goods  were 
towed  alongside  of  and  shipped  on  board 
the  Darling  Downs  at  noon  of  the  3rd  of 
July;  and  thereupon  the  mate's  receipt 
was  given  to  the  railway  company,  who 
at  once  forwarded  it  to  Tickle  &  Co. 

On  the  3rd  of  July,  1885,  a  letter  dated 
the  previous  day  was  received  by  Clark  k 
Co.  from  the  solicitor  for  Tickle  &  Co.'s 
creditors,  announcing  the  insolvency  of 
Tickle  &,  Co. 

Upon  receipt  of  that  letter  about  10  A.M. 
of  the  3rd  of  July,  Clark  A  Co.  sent  by 
messenger  to  the  a^ent  at  Wolverhampton 
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of  the  railway  company  requesting  the 
company  to  do  their  utmost  to  stop  de- 
livery of  the  hogsheads,  and  stating  that 
it  was  of  great  importance  delivery  should 
Dot  be  effected,  and  thatr  the  consignment 
was  to  be  transferred  for  their  (Clark  <fe 
Co.*s)  order. 

When  this  letter  was  received  by  the 
agent  at  Wolverhampton  of  the  railway 
company,  the  ten  hogsheads  were  on  board 
the  lighter  NiU  in  charge  of  the  steam-tug 
company  as  agents  of  the  railway  company. 
Immediately  on  receipt  of  the  letter  by 
the  railway  company's  agent  at  Wolver- 
hampton, he  sent  a  telegram  to  the  agent 
of  that  company  at  Poplar,  requesting 
him  to  hold  the  goods.  Immediately  on 
receipt  of  the  tel^ram,  the  agent  at  Poplar 
of  the  railway  company  sent  orders  to  the 
steam-tug  company  not  to  ship  the  ten 
hogsheads ;  but  that  company  did  not  re- 
ceive these  orders  in  time  to  prevent  the 
goods  being  shipped  on  board  the  Darling 
Downs, 

At  or  shortly  after  the  time  when  the 
mate's  receipt  for  the  ten  hogsheads  was 
made  out,  bills  of  lading  in  accordance 
therewith  were  prepared  for  the  same  and 
signed  ready  for  delivery,  but  were  not 
applied  for  at  the  time,  and  they  have 
smoe  remained,  and  now  are,  in  the  pos- 
Bession  of  Bethell  &  Co.,  the  owners,  or 
the  agents  of  the  owners,  of  the  Darling 
Downs,  who  are  also  stakeholders  in  these 
proceedings. 

The  Darling  Downs  sailed  from  London 
to  Melbourne  shortly  after  the  shipment 
with  the  ten  hogsheads  on  board. 

On  the  11th  of  July,  1885,  a  petition 
in  hankruptcy  was  presented  by  Tickle  & 
Co.,  and  on  that  day  a  receiving  order  was 
made.  A  scheme  of  arrangement  of  the 
s&irs  of  Tickle  k  Co.  was  submitted  to 
their  creditors,  and  was,  on  the  26th  of 
August,  1885,  duly  confirmed  by  a  resolu- 
tion passed  by  a  majority  of  creditors  re- 
preeentmg  three-fourths  in  value  of  all  the 
creditors  who  had  theretofore  duly  proved 
their  debts.  On  the  8th  of  August  Clark 
4  Co.,  who  had  not  been  paid  for  the  ten 
l^ogsheads,  wrote  to  Bethell  <&  Co.  claim- 
iag  them  as  their  property. 

On  the  15th  of  August,  1885,  John 
Yomig  was  appointed  special  manager  of 
the  estate  and  business  of  Tickle  &  Co., 


and  on  the  15th  of  September  the  scheme 
of  arrangement  and  the  appointment  of 
Young  as  trustee  were  duly  approved  by 
the  Court. 

On  the  2l8t  of  September  Clark  k  Co. 
paid  Bethell  k  Co.  the  freight  upon  the 
hogsheads  to  Melbourne;  but  such  pay- 
ment was  received  by  Bethell  k  Co.  without 
prejudice  to  the  question  as  to  the  owner- 
ship of  the  hogsheads.  The  Darling  Downs 
arrived  at  Melbourne  on  the  16  th  of  October 
with  the  goods  on  board ;  and  when  these 
proceedings  were  commenced  they  were  in 
the  custody  of  the  shipping  agents  and 
consignees  at  Melbourne  of  the  Darling 
Dovms,  On  the  9  th  of  November  Bethell 
k  Co.  received  a  letter  from  Young,  the 
trustee,  claiming  the  bills  of  lading  re- 
lating to  the  hogsheads. 

The  question  for  the  opinion  of  the 
Court  was  whether,  under  the  circum- 
stances, Young  the  trustee,  or  Clark  k  Co., 
were  entitled  to  the  possession  of  or  pro- 
perty in  the  hogt^heads. 

The  Queen's  Bench  Division  (Mathew, 
J.,  and  Cave,  J.)  gave  judgment  for  Clark 
<fe  Co.,  being  of  opinion  that  there  had 
been  no  constructive  delivery  to  Tickle  k 
Co.,  that  the  transit  was  not  at  an  end, 
and  that  an  effective  notice  to  stop  the 
goods  had  been  given. 

The  trustee  in  bankruptcy  appealed. 

IT.  WiUis,  Q.C.y  and  G.  E.  Lyon,  for  the 
trustee. — The  question  is,  what  was  the 
destination  of  the  goods  as  between  the 
vendors  and  vendees.  The  transit  was 
from  Wolverhampton  to  the  ship;  and 
directly  the  goods  were  put  on  board  the 
transit  was  at  an  end.  There  was  con- 
structive delivery  of  the  goods  to  an  agent 
of  the  vendees,  who  was  to  hold  them 
until  he  received  further  instructions  as 
to  their  ultimate  destination — Ex  parte 
Miles  ;  in  re  Isaacs  (1).  The  words  **  to 
Melbourne  "  in  the  consignment-note  sent 
by  the  vendees  to  the  vendors  are  merely 
words  of  description,  and  point  out  the 
ship  in  which  the  goods  are  to  be  shipped. 
It  would  be  necessary  to  give  further  direc- 
tions as  to  the  place  to  which  the  goods 
were  to  be  carried.  The  transit  was  there- 
fore at  an  end.     The  notice  to  stop  ahso 

(1)  54  Law  J.  Rep.  Q.B.  566;  Law  Rep. 
15  Q.B.  D.  39. 
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Bethell  ^  Co,  v.  CUvrk  ^  Co.,  App, 
was  insufficient ;  it  was  served  not  on  the 
master,  but  on  the  owners  of  the  ship — Ex 
parte  Watson;  in  re  Love  (2),  KeridaU  v. 
Marshall  Stevens  ds  Co,  (3),  Vcdpy  v. 
Gibson  (4),  and  Dixon  v.  Baldwen  (5), 
were  also  dted. 

E.  T.  Eeid,  Q.C.,  and  C.  (7.  M.  Plumptre, 
for  the  vendors,  were  not  called  upon. 

LoBD  EsHER,  M.R. — The  right  to  stop 
goods  in  transitu  is  part  of  the  law  mer- 
chant which  has  b^en  adopted  by  the 
Courts  of  law,  and  it  is  futile  now  to 
argue  any  case  upon  the  ground  as  to 
whether  the  principle  is  right  or  wrong. 
The  right  is  to  stop  goods  in  transitu, 
although  in  every  other  respect  such  goods 
have  become  the  property  of  the  vendee ; 
and  it  is  one  which  is  always  to  be  con- 
strued liberally  in  favour  of  the  unpaid 
vendor.  The  doctrine,  which  has  been 
often  stated,  is  that  if  goods  are  not  de- 
livered to  the  vendee,  or  to  an  agent  who 
is  to  hold  them  for  the  vendee  otherwise 
than  as  carrier,  then  so  long  as  the  goods 
are  in  the  hands  of  the  carrier  to  carry, 
although  the  carrier  may  be  his  agent  for 
the  purpose  of  delivering  goods  so  as  to 
pass  the  property,  and  he  holds  them  as 
such  carrier,  the  unpaid  vendor  has  the 
right,  until  the  carriage  is  at  an  end,  to 
stop  the  goods  in  transitu.  Certain  diffi- 
culties arose,  however,  in  cases  where  the 
goods  stopped  were  in  the  hands  of  the 
carriers,  but  the  original  transiius  had 
been  put  an  end  to  under  the  terms  of  the 
contract  or  by  the  directions  of  the  vendee, 
so  that  there  was  a  new  transit.  But  even 
there  the  full  doctrine  applies.  When  the 
vendor  is  to  send  goods  by  a  carrier  to  a 
particular  place,  where  they  are  to  be  kept 
until  the  vendee  gives  a  new  order  with 
regard  to  them  to  a  new  carrier,  there  the 
original  transit  is  put  an  end  to,  and  there 
is  a  new  and  independent  transit.  The 
question  then  arises,  under  which  head 
does  the  present  case  come.  Whether  the 
vendees  gave  orders  that  these  goods  should 

(2)  46  Law  J.  Rep.  Bankr.  97 ;  Law  Rep. 
6  Ch.  D.  35. 

(3)  62  Law  J.  Rep.  Q.B.  813 ;  Law  Rep. 
11  Q.B.  D.  356. 

(4)  4  Com.  B.  Rep.  837 ;  16  Law  J.  Rep.  C.P. 
241. 

(6)  6  Bast,  175,  186. 


be  forwarded  to  Melbourne  is  a  question 
of  fact  which  turns  upon  the  construction 
of  the  documents. 

The  goods  in  question  were  purchased 
at  Wolverhampton,  and  the  contract  con- 
tains no  directions  as  to  their  ultimate 
destination.  They  certainly  were  to  be 
sent  to  London,  and  if  no  new  direc- 
tions had  been  given,  the  transit  would 
have  been  at  an  end  when  they  arrived  in 
London.  But  the  question  depends  upon 
the  true  construction  of  the  only  directions 
which  were  given — namely,  in  the  con- 
signment-note received  by  the  vendors  on 
the  28th  of  June.  It  is  said  that  the 
true  meaning  of  that  is,  that  the  goods 
were  to  be  delivered  on  board  the  Darling 
Downs,  and  to  be  kept  there  as  in  a  ware- 
house, subject  to  further  ordM«  from  the 
vendees.  But  the  mate  would  have  no 
authority  to  receive  the  goods  for  that 
purpose.  It  would  be  contrary  to  all 
ideas  of  business.  A  ship  put  up  as  a 
general  ship  might  be  kept  in  the  docks 
until  the  mate  had  received  orders  to 
deliver  back  the  goods.  The  true  meaning 
of  the  document  is  that  the  goods  were 
delivered  on  board  to  be  carried  to  Mel- 
bourne. In  the  ordinaiy  course  the  mate 
would  give  a  receipt  for  the  goods  delivered 
on  board,  and  afterwards  the  bill  of 
lading  would  be  made  out  in  the  terms 
of  the  mate's  receipt,  which  means 
that  the  goods  here  have  been  recdved 
on  board  for  the  purpose  of  carriage  to 
Melbourne.  These  goods  were  in  the 
hands  of  carriers  as  carriers  from  the  time 
they  were  sent  from  Wolverhampton  until 
they  were  carried  to  Melbourne.  Although 
they  were  to  pass  through  the  hands  of 
several  carriers,  yet  no  further  directions 
would  be  required,  and  those  given  would 
be  carried  out  by  the  carriers  who  were  to 
carry  the  goods  to  the  ship. 

The  first  argument  on  behalf  of  the 
appellant  is  met  by  Lord  Justice  Bowen 
in  Kendall  v.  Marshall  Stevens  ^  Co,  (3), 
where  he  says,  **  when  goods  are  bought, 
to  be  afterwards  despatched  as  the  vendee 
shall  direct,  and  it  is  not  part  of  the 
bargain  that  the  goods  shall  be  sent  to  any 
particular  place,  in  that  case  the  transit 
only  ends  when  the  goods  reach  the  place 
ultimately  named  by  the  vendee  as  their 
destination."    That  is  this  very  case,  and 
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Betkdl  4^  Co.  V.  Clark  ^  Co.,  App. 
is  the  role  acted  on  in  Ex  parte  WcUson 
(2).  The  present  case  is  not  like  that  of 
Dixon  V.  Baldvjen  (5),  where  Lord  Ellen- 
b(xt>ugh  says:  'Hhe  goods  had  so  &.r 
gotten  to  the  end  of  their  journey  'that 
they  waited  for  new  orders  from  the  pur- 
chaser to  put  them  again  in  motion,  to 
oommnnicate  to  them  another  suh^tantive 
destination,  and  that  without  such  orders 
they  would  remain  stationary/'  No  such 
directions  would  be  required  here;  the 
goods  would  be  in  motion,  and  the  transit 
would  continue  until  their  arrival  at  Mel- 
bourne without  any  necessity  for  new 
directions  to  be  given.  The  vendors  here, 
having  the  right  to  stop  them  in  transitu^ 
gave  notice  to  the  shipowners,  and  the 
moment  they  received  the  notice  and  had 
power  to  carry  it  out,  their  duty  as  carriers 
to  carry  the  goods  to  Melbourne  was  at  an 
end.  It  is  clear  that  the  notice  was  carried 
out.  The  judgment  of  the  Court  below, 
for  the  reasons  there  given,  was  right,  and 
the  appeal  must  be  dismissed. 

Frt,  L.J. — I  am  of  the  same  opinion. 
The  delivery  relied  on  by  the  appellant  as 
patting  an  end  to  the  transit  is  a  oon- 
fltmctive  delivery  of  the  goods — that  is,  a 
delivery  to  the  agent  of  the  vendees. 
It  IB  clear  that  it  is  not  every  delivery 
to  an  agent  which  is  such  a  delivery 
to  a  vendee  as  will  put  an  end  to  the 
transit.  Where  there  is  a  delivery  to  an 
agent  to  hold  for  the  vendee  or  to  await 
further  directions  as  to  despatching  the 
goods,  there  the  transit  is  at  an  end ;  but 
where  the  delivery  is  to  an  agent  whose 
duty  it  is  forthwith  to  send  on  the  goods, 
then  the  transit  continues,  notwithstanding 
that  the  goods  pass  through  the  hands  of 
many  agents.  Bemdtson  v.  Strang  (6)  is 
the  only  authority  to  which  I  will  refer. 
There  Vice-Chancellor  Page  Wood,  ex- 
plaining clearly  the  cases  in  which  delivery 
on  hoard  ship  will  have  the  effect  of  putting 
»n  end  to  the  transit,  and  where  it  will 
not,  said,  "  in  that  ordinary  case  of  char- 
*enng,  it  appears  to  me  that  the  captain 
or  master  is  a  person  interposed  between 
vendor  and  purchaser  in  such  a  way  that 
the  travwitus  is  not  at  an  end,  and  that 
the  goods  will  not  be  parted  with,  and  the 

(6)  36  Law  J.  Rep.  Chanc.  879 ;  Law  Rep. 
4  Kq.  481,  490.  ^ 
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consignee  will  not  receive  them  into  his 
possession  until  the  voyage  is  terminated 
and  the  freight  paid  according  to  the  ar- 
rangement in  the  charter-party."  Here 
the  railway  company,  the  Hghtermen,  and 
the  shipowners  were  all  agents  to  receive 
the  goods  on  behalf  of  the  vendees,  for  the 
purpose,  not  of  holding  them  or  awaiting 
further  instructions,  but  of  carrying  them 
to  Melbourne,  and  the  transUtM  would 
not  be  at  an  end  until  their  arrival  at  that 
place. 

LoPBS,  L.J. — The  law  applicable  here 
may  be  stated  in  the  words  of  Lord 
EUenborough  in  Dixon  v.  Baldtoen  (5) — 
namely,  that  if  goods  have  so  far  gotten  to 
the  end  of  their  journey  that  they  await 
new  orders  from  the  purchaser  to  put  them 
again  in  motion,  and  to  communicate  to 
them  another  substantive  destination,  and 
so  that  without  such  orders  they  would 
continue  stationary,  there  the  transit  is  at 
an  end.  But  where  a  place  is  named  by 
the  directions  from  the  buyer  to  the  seller 
as  the  ultimate  destination,  the  transit  is 
not  at  an  end  until  the  goods  have  reached 
that  place.  A  fortiori  would  this  be  the 
case  if  there  is  an  express  stipulation  in 
the  contract  as  to  the  place  of  destination. 

Applying  that  law  here,  the  present 
case  depends  upon  the  true  construction 
of  the  consignment-note  received  on  the 
28th  of  June,  1885,  which  was  the  only 
direction  given  by  the  vendees  with  re- 
gard to  the  destination  of  these  goods.  I 
can  only  read  it  in  this  way — that  the 
goods  were  delivered  on  board  the  Darling 
Dovma  to  be  forwarded  to  Melbourne. 
Their  destination  was  there  indicated;  and, 
no  further  directions  being  required,  the 
transit  and  the  right  to  stop  would  con- 
tinue until  their  arrival  in  Melbourne.  I 
think  the  decision  of  the  Court  below  was 
right. 

Appeal  dismissed. 

Solicitors— W.  Beck,  for  consignees ;  G.  E.  Hub- 
bard, agent  for  Underhill  &  Lawrence,  Wol- 
verhampton, for  consignors. 
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[IN  THE  COURT  OF  APPEAL.] 
1888.      1  BOURNE    AND    OTHERS    V.     THE 
Feb.  28.    >       NETHERSEAL   OOLLIERT  COM- 

March  l.J      pany  (limited).* 

Mine — Contract  to  get  Coal — Mineral 
contracted  to  be  gotten — Deductions  in  Re- 
aped of  Slack — Coal  Mines  Regulation 
Act,  1872  (35  d:  36  Vict.  c.  76),  s.  17. 

Where  the  men  employed  in  a  coal  mine 
contracted  with  their  employers  to  get  coal, 
and  the  iJoa>ges  depended  upon  the  a/mount 
of  coal  gotten  by  the7n,  within  the  meaning 
of  section  17  of  the  Coal  Mines  Reg  via- 
tion  Act  J  1872,  a  deduction  a>greed  to  be 
made  in  respect  of  slack  in  favour  of  the 
employers  is  not  such  a  deduction  as  is 
authorised  to  be  made  by  section  17,  which 
provides  that  employers  of  persons  in  mines 
to  which  the  Act  applies  may  agree  that 
deductions  sJiaU  be  made  in  respect  of 
ston^  or  materials  other  than  mineral  conr 
tracted  to  be  gotten  : — So  held,  per  Lord 
EsHER,  M.R.,  a/nd  Lopes,  L.  J. ;  Fry,  L. J., 
dissentiente. 

Appeal  from  the  decision  of  a  Divifiional 
Court  (reported  56  Law  J.  Rep.  Q.B. 
599).  The  action  was  iM^ought  in  a 
County  Court  by  the  colliers  employed  by 
the  defendant  company  against  their  em- 
ployers, to  raise  the  question  whether  the 
weighing  and  checking  the  amount  of  coal 
raised  was  performed  legally  and  in  ac- 
cordance with  the  Coal  Mines  Regulation 
Act,  1872  (1). 

♦  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 

(1)  35  &  36  Vict.  c.  76,  s.  17,  provides  that 
«*  Where  the  amount  of  wages  paid  to  any  of  the 
persons  employed  in  a  mine  to  which  this  Act 
applies  depends  on  the  amount  of  mineral 
gotten  by  them,  such  persons  shall,  .  .  .  unless 
the  mine  is  exempted  by  a  Secretary  of  State, 
be  paid  according  to  the  weight  of  the  mineral 
gotten  by  them,  and  such  mineral  shall  be  truly 
weighed  accordingly.  Provided  always,  that 
nothing  herein  contained  shall  preclude  the 
owner,  agent,  or  manager  of  the  mine  from 
agreeing  with  the  persons  employed  in  such 
mine  that  deductions  shall  be  made  in  respect 
of  stones  or  materials  other  than  mineral  con- 
tracted to  be  gotten,  which  shall  be  sent  out  of 
■  the  mine  with  the  mineral  contracted  to  be 
gotten,  or  in  respect  of  any  tubs,  baskets,  or 
hutches  being  improperly  filled  in  those  cases 
where  they  are  filled  by  the  getter  of  the 
mineral  or  his  drawer,  or  by  the  person  im- 
mediately employed  by  him,  such  deductions 


The' agreeijfient,  so  far  as  is  material, 
under  which  the  plaintiffs  were  employed 
by  the  defendant  company  was  as  follows : 
**  I,  the  undersigned,    hereby    agree  to 
serv^   the  Netherseal  CoUiery  Company, 
Limited,  proprietors  of   the    Netherseal 
Colliery,  near  £urton-on-Trent,  from  this 
date,  and  to  obey  the  general  and  special 
rules  and  regulations  of  such  coUiery,  a 
copy  of  which  I  hereby  acknowledge  to 
have    received.     I  also    agree    that  the 
'  mineral  contracted  to  be  gotten,'  referred 
to  in  the   Coal  Mines  Regulation  Act, 
1872,  shall  in  all  cases  mean  and  include 
only  such  pieces  of  clean  coal  as  cannot 
fairly  be  passed  through  an  ordinary  load- 
ing  rake,   the  clear  spaces  between  the 
prongs  of  which  are  2^  inches  wide ; .  .  ' 
and  I,  the  undersigned,  on  behalf  of  the 
Netherseal    Colliery  Company,  Limited, 
hereby  agree  to  employ  the  above-named 
person  upon  these  terms  and  conditions, 
subject  to  all  stoppages  which  may  arise 
from  accidents,  want  of  trucks,  slackness 
of  trade,  or  other  causes  beyond  our  con- 
trol.''   A  strike  having  taken  place  at  the 
colliery,  the  men  ultimately  returned  to 
work  upon  the  following  terms :  ''  Main 
coal.     It  is  agreed  to-day  that  coals  sent 
from  the  stalls  and  headings  shall  be  paid 
for  at  Is.  6(2.  per  ton,  and  heading'  ^ack 
7d.  per  ton,  all  other  prices  as  at  present 
paid  to  remain  in  operation.     A  premium 
of  2d.  per  ton  on  the  coal  will  be  paid  to 

being  determined  by  the  banksman  or  weigher 
and  checkweigher  (if  there  be  one),  or  in  case 
of  difference  by  a  third  party  to  be  mutually 
agreed  on  by  the  owner,  agent,  or  manager  of 
the  mine  on  the  one  hand,  and  the  persons  em- 
ployed in  the  mine  on  the  other.  ...  If  any 
person  contravenes  or  fails  to  comply  with,  or 
permits  any  person  to  contravene  or  fail  to  com- 
ply with,  thi  section,  he  shall  be  guilty  of  an 
offence  against  this  Act." 

Section  18  provides  that  **  The  persons  who 
are  employed  in  a  mine  to  which  this  Act  ap- 
plies, and  are  paid  according  to  the  weight  of 
the  mineral  gotten  by  them,  may,  at  their  own 
cost,  station  a  person  (in  this  Act  referred  to  as 
*  a  checkweigher ')  at  the  place  appointed  for 
the  weigliing  of  such  mineral,  in  order  to  take 
an  account  of  the  weight  thereof  on  behalf  of 
the  persons  by  whom  he  is  so  stationed. ...  He 
shall  have  every  facility  afforded  to  him  to  take 
a  correct  account  of  the  weighing  for  the  per- 
sons by  whom  he  is  so  stationed.  ..." 

35  Sc  36  Vict.  c.  76  is  repealed  by  50  Vict,  c 
58 ;  sections  12  and  13  of  which  correspond  with 
sections  17  and  18  of  the  repealed  Act, 
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Baume  v.  Netharteal  CalUery  Co,,  App. 
all  those  places  whose  boxes  of  coal  do  not 
oontaiD  an  average  of  more  than  112  lbs. 
(^  dust  each  per  week.  No  slack  what- 
ever will  be  paid  for  except  that  sent  out 
as  heading  slack.  All  other  slack  will  be 
deducted  from  the  different  places  in  pro- 
portion to  their  loading." 

It  appeared  that  the  coal  as  raised  was 
by  no  means  free  &om  an  admixture  of 
daek  and  rubbish.  This  foreign  sub- 
stance was  got  rid  of  by  screening,  and 
the  colliers  were  paid  on  the  weight  of  the 
coal  after  being  screened.  As  each  truck 
was  sent  up  to  the  pit's  mouth,  it  was 
weighed  in  gross  in  the  presence  of  the 
men's  check-weigher.  In  order,  however, 
to  screen  the  coal,  the  truck  was  then 
moved  along  rails  for  a  distance  of  some 
forty  yards,  when  its  contents  were  sifted 
and, the  net  weight  of  real  coal  ascertained 
by  an  automatic  machine  called  the  *^  Billy 
Fair-play."  The  weights,  having  accord- 
ingly been  automatically  recorded,  were 
copied  by  a  clerk  in  the  service  of  the 
employers  on  different  tickets,  and  the 
colliers  were  paid  according  to  the  weight 
shewn  by  these  tickets. 

The  colliers  objected  to  this  arrange- 
ment, since  the  weighing  by  which  the 
net  result  was  obtained  and  upon  which 
they  were  paid  took  place  out  of  the  sight 
of  their  check-weigher,  who  was  stationed 
at  the  pit's  mouth  to  check  the  trucks  as 
they  came  up ;  since,  however  correctly  the 
automatic  machine  might  give  the  weights, 
it  did  not  follow  that  they  were  correctly 
taken  and  entered  upon  the  tickets  by  the 
company's  clerk.  Accordingly,  the  con- 
tention of  the  colliers  being  that  the  sys- 
tem of  weighing  pursued  was  not  in  ac- 
cordance with  the  Act,  a  test  action  was 
l»rought  for  the  purpose  of  recovering  the 
difference  between  the  net  weight  as 
given  by  the  automatic  machine  and  the 
gross  weight  as  taken  by  their  check- 
weigher. 

The  County  Court  Judge  considered 
that  the  colliers  had  substantially  been 
paid  for  the  net  weight  as  ascertained  by 
the  automatic  machine,  and  that  if  the 
screening  and  second  weighing  took  place 
at  such  a  distance  as  to  render  it  difficult 
or  impossible  for  their  check-weigher  to 
superintend  both  weighing-machines,  the 
company  would  be  guilty  of  an  offence 
against  the  Act^  and  liable  to  the  penalties 
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in  such  case  provided,  so  that  they  had  a 
remedy  under  the  Act.  Since,  however, 
the  company  had  offered  to  bear  the  ex- 
pense of  a  man,  to  be  appointed  by  and  on 
behalf  of  the  colliers,  to  check  the  net 
weights  as  given  by  the  automatic  machine 
and  entered  on  the  tickets  by  their  clerk, 
they  had  nothing  to  complain  of;  and  he 
accordingly  held  that  they  were  not  en- 
titled to  recover,  and  gave  judgment  for 
the  company. 

The  Divisional  Court  (Stephen,  J.,  and 
Wills,  J.)  reversed  the  decision  of  the 
County  Court  Judge. 

The  company  appealed. 

R^^9  Q-G.  (with  him  McClymont),  for 
the  company. — The  plaintiffs  have  no  right 
of  action,  either  under  the  Act  or  by 
virtue  of  any  contract,  even  assuming  that 
the  defendants  have  been  guilty  of  an 
offence  and  are  liable  to  a  penalty  under 
the  Act.  The  "  mineral  contracted  to  be 
gotten,"  within  the  meaning  of  section  17 
of  36  &  36  Vict.  c.  76  (1),  is  the  large 
coal  only,  as  distinguished  from  the  slack. 
The  defendants  may  contract  with  the 
persons  employed  by  them  as  to  what  is 
the  mineral  which  is  to  be  gotten.  Under 
the  agreement,  slack  other  than  heading 
slack  is  to  be  deducted,  and  therefore  it  is 
not  mineral  contracted  to  be  gotben-^ffj^nd 
V.  SpovHvrt  (fc  Co,  (2)  and  Jones  v.  The 
Llynvi  Colliery  Company  (3).  Assuming 
that  the  agreement  as  to  the  deduction  for 
slack  is  a  lawful  agreement,  the  weighing 
was  properly  done.  The  Act  does  not 
provide  that  all  the  weighing  is  to  be  done 
at  one  particular  place. 

Section  12  of  50  Vict.  c.  68  was  also 
referred  to. 

Alfred  Young,  for  the  plaintiffs. — The 
contract,  so  far  as  it  relates  to  non-payment 
for  slack  got  by  the  miners,  is  in  direct 
conflict  with  the  provisions  of  the  Act, 
and  is  void  to  that  extent.  The  Act  gives 
power  to  make  the  contract,  and  leaves  the 
price  to  be  paid  a  matter  of  contract  be- 
tween the  masters  and  miners.  But  there 
is  no  power  to  stipulate  for  deductions 
other  than  those  allowed  under  the  Act. 
Even  if  the  deductions  claimed  are  allowed 
under  the  Act,  the  weighing  was  not  pro- 
perly done  according  to  the  provisions  of 

(2)  22  Scottish  Law  Reporter,  702. 

(3)  Not  reported. 
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the  Act,  by  which  the  deductions  are  to  be 
determined  by  the  weigher  and  the  check- 
weigher,  if  there  is  one.  The  slack  here 
was  not  weighed  in  the  presence  of  the 
men's  check-weigher. 

^*9hft  Q'(^'f  replied. 

Lord  Esher,  M.E. — I  will  first  state 
my  view  of  the  oonstraotion  of  the  con- 
tract, and  then  see  what  effect,  if  any,  the 
Act  of  Parliament  has  upon  it  In  order 
to  construe  the  contract,  we  must  follow 
the  ordinary  rule  and  take  the  circum- 
stances with  regard  to  the  law  and  facts 
existing  when  it  was  made.  It  was  made 
after  the  passing  of  and  with  reference  to 
the  Act  of  1872,  for  the  very  words  therein 
are  used  in  the  contract,  so  that  it  must  be 
taken  that  the  Act  was  in  the  minds  of  the 
parties  who  made  it.  Construing  it  with 
that  knowledge,  it  is  a  contract  under  which 
the  masters  employed  the  men,  and  the 
men  engaged  to  get  all  the  coal.  The  men, 
therefore,  contracted  to  get  all  the  coal. 
Then  comes  the  question,  what  are  the  men 
to  be  paid  for  1  It  was  agreed  that  coel 
sent  from  the  stalls  and  headings  should 
be  paid  for  at  Is,  6(2.  per  ton,  and  heading 
slack  at  7d,  per  ton.  The  agreement  then 
provided  for  the  payment  of  a  premium 
on  all  boxes  of  coal  which  did  not  average 
more  tlian  a  certain  amount  of  dust  each  per 
week ;  and  that,  I  think,  is  a  premium  to 
stimulate  the  men  to  make  as  little  slack 
as  possible.  Then  follows  a  clause  that  no 
slack  whatever  will  be  paid  for  except  that 
sent  out  as  heading  slack.  Then  it  goes 
on  to  provide  that  all  other  slack  will  be 
deducted  from  the  different  places  accord- 
ing to  their  loading ;  and  the  slack  is  there 
treated  as  a  deduction.  An  endeavour  is 
made  in  the  agreement  to  give  a  meaning 
to  the  words  of  the  Act  as  to  deductions 
which  they  will  not  bear ;  and  it  is  said 
that  the  Act  was  not  intended  to  interfere 
with  freedom  of  contract,  and  that  the 
men,  having  made  this  agreement,  are 
bound  by  it.  So  far  from  agreeing  with 
the  opinion  of  Lord  M*Laren  in  Hynd  v. 
Spowart  ds  Go.  (2),  that  the  Act  was  not 
intended  to  interfere  with  freedom  of  con- 
tract, I  am  of  opinion  that  the  primary 
intention  of  this  part  of  the  Act  was  to 
so  interfere,  and  forbid  the  masters  to  bind 
the  men  by  contracts  which  are  contrary 
to  the  Act.     I  do  not  say  it  is  an  illegal 


contract,  but  the  Act  does  not  allow  it  to 
be  construed  as  the  contract  The  ques- 
tion whether  the  deductions,  and  not  the 
contract  itself,  are  to  be  void  where  the 
contract  comes  sufficiently  within  the  Act 
as  to  what  coal  is  to  be  got  and  paid  for, 
depends  upon  the  first  clause  of  section  17. 
The  section  contoins  a  commanding  enacts 
ment  to  the  effect  that  where  the  amoont 
of  wages  to  be  paid  depends  upon  the 
amount  of  mineral  gotten  by  the  men, 
they  shall  be  paid  according  to  the  weight 
so  got,  and  such  mineral  is  to  be  truly 
weighed  accordingly.  Therefore  no  limi- 
tation can  be  put  upon  the  payment  other 
than  this — that  it  is  to  be  according  to  the 
weight  which  the  men  are  employed  to  and 
which  they  do  get  Then  it  was  desired 
that  there  should  be  some  power  to  make 
some  deductions;  but  the  L%islature  would 
not  allow  the  parties  to  contract  to  make 
all  or  any  of  the  deductions  they  might  wish. 
The  proviso  allowing  deductions  in  respect 
of  stones  or  materials  other  than  mineral 
contracted  to  be  gotten  and  sent  out  of 
the  mine  with  the  mineral  contracted  to 
be  gotten,  throws  a  strong  light  upon  the 
previous  provision.  But  for  the  proviso, 
no  deduction  in  respect  of  the  obligation 
to  pay  according  to  the  weight  gotten 
could  be  made.  That  would  be  so  even  if 
it  were  agreed  that  the  deduction  should 
be  made ;  but  only  such  deductions  can 
be  made  by  agreement  which  are  allowed 
by  the  Act,  as,  for  instance,  stones.  If, 
however,  stones  are  a  necessary  part  of  the 
mineral  which  the  men  are  to  get,  it  is 
obvious  that  they  would  be  employed  to 
get  the  stones  also.  The  words  '*  or  mar 
terials  other  than  mineral  contracted  to  be 
gotten  "  have  been  much  observed  upon, 
but  it  seems  to  me  they  relate  to  the 
minerals  which  the  men  are  to  get  If 
they  are  employed  to  get  coal,  then  they 
are  to  get  coal  and  no  other  mineral  which 
may  be  near,  such  as  stone  or  ironstone. 
The  words  refer  to  the  mineral  which  the 
men  have  contracted  to  get ;  they  do  not 
mean  that  the  men  shall  contract  to  get 
all  the  mineral,  and  then  be  paid  for  part 
only  of  what  they  have  got.  There  is 
another  deduction  which  may  be  agreed 
to  be  made — ^namely,  in  respect  of  tubs, 
baskets,  or  hutches  which  have  been  im- 
properly filled.  But  the  moment  the  con- 
tract is  seen  to  be  that  the  men  are  to  get 
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aoertain  mineral,  and  to  be  paid  according 
to  the  weight  got,  then  no  deductions  can 
be  made  except  those  which  are  allowed 
by  the  Act,  and  any  other  deductions 
agreed  upon  must  be  left  out  of  the  agree- 
ment. The  contract  here  is  reaUy  one  by 
which  the  men  agree  to  get  coal ;  they  are 
also  employed  to  get  heading  slack,  and 
are  to  be  paid  according  to  the  weight  got, 
at  the  rates  mentioned  in  the  agreement. 
That  which  is  stipulated  for  with  regard 
to  the  slack  is  treated  as  part  of  the  de- 
duction. The  whole  of  the  coal  was 
weighed  at  the  weighing-machine  by  the 
weigher  and  check-weigher ;  but  the  whole 
of  ^e  large  coal  was  divided  from  the 
other  part  of  the  coal  which  the  men  had 
got — namely,  the  slack,  and  it  was  the 
alack  only  which  was  weighed  at  the 
second  place.  The  weighing  at  the  first 
place  was  taken  to  be  the  weighing, 
but  the  weighing  of  the  slack  at  the 
second  place  was  deducted.  Upon  the 
oonstruction  of  the  contract  it  was  the 
alack  which  was  to  be,  and  which  the  men 
had  agreed  should  be,  deducted ;  but  in  my 
opinion  this  is  not  one  of  the  deductions 
allowed  by  the  Act.  It  seems  to  me  that 
the  Act  prohibited  such  a  deduction,  and 
Irft  the  contract  to  be  carried  out  without 
such  a  deduction  being  made.  The  men 
are  therefore  entitled  to  be  paid  the  full 
price  for  what  they  got.  The  case  of 
Hynd  ▼.  Spowart  <k  Co,  (2)  is  the  prin- 
cipal one  to  be  considered  here.  I  object 
to  the  statement  of  the  question  in  that 
case — namely,  "  The  question  arises  whe- 
ther a  contract  in  such  terms  as  that 
nnder  which  the  pursuers  worked  is  a 
'  contract  permitted  by  the  statute,  or 
whether  it  is  a  contract  essentially  different 
from  that  which  the  statute  permits,  and 
JB  therefore  illegal."  I  do  not  think  the 
Act  makes  illegal  a  contract  which  does 
not  carry  out  all  its  provisions.  The  con- 
tract itself  is  legal,  but  what  is  contrary  to 
the  Act  is  to  be  left  out  of  it.  Then  Lord 
M'Laren  said  that,  according  to  the  best 
opinion  he  could  form  of  the  intention  of 
the  legislature,  it  was  not  intended  by 
theae  enactments  to  interfere  materially 
with  freedom  of  contract  between  master 
and  miner,  or  to  prescribe  regulations,  ex- 
cept in  80  far  as  such  interference  or  regu- 
lation was  necessary  to  the  accomplishment 
of  the  olject  that  the  quantity  of  the 
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mineral  gotten  should  be  determined  by 
weight,  and  that  the  purpose  of  the  enact- 
ment in  his  opinion  was  to  prescribe 
securities  for  the  just  fulfilment  of  the 
master's  obligation  under  the  contract  of 
employment,  and  to  protect  the  miner 
against  loss  through  fraud.  I  venture  to 
differ  from  that.  I  have  come  to  the 
conclusion  that  miners  are  in  the  same 
position  as  r^ards  their  employers  as 
sailors  are  to  shipowners;  and  as  under 
the  Merchant  Shipping  Act  freedom  of 
contract  is  interfered  with,  so  also  here 
the  Legislature  intended  to  interfere 
with  freedom  of  contract  as  between  the 
miners  and  their  employers,  and  to  protect 
the  miners.  If  the  meaning  of  the  Act  is 
that  stated  by  Lord  M'Laren,  this  Act  was 
not  wanted  at  all.  He  further  says  that 
"  if  there  were  absolutely  no  loss  of  coal 
by  waste  in  its  transmission  along  the 
underground  passages  and  through  the  pit, 
the  payment  of  wages  upon  *  round  coal 
over  the  scree '  woidd  be  unobjectionable 
whether  it  is  regarded  as  a  payment  for  the 
coal  as  it  leaves  the  working  face,  subject 
to  deduction  for  improper  filling,  or  whe- 
ther it  is  regarded  as  a  payment  for  coal 
contracted  to  be  held  as  gotten  when 
brought  to  the  pit-head ;  the  spirit  and 
intention  of  the  statute  is  in  my  opinion 
entirely  consistent  with  such  a  mode  of 
payment.  Under  such  a  system  the  miner 
is  paid  wages  upon  the  whole  saleable  coal 
which  he  sends  to  the  pit-head,  and  is  not 
paid  upon  the  dross  or  small  coal  which 
falls  through  the  scree  and  is  not  the  sub- 
ject of  the  contract."  I  am  iinable  to 
find  anything  in  the  Act  authorising  the 
statement  that  the  miner  is  to  be  paid  for 
the  saleable  coal ;  he  works  as  hard  to  get 
the  unsaleable  as  the  saleable  coal.  Under 
the  agreement  the  miners  are  to  get  coal, 
and  I  fail  to  see  what  they  have  to  do 
with  the  market,  and  whether  their  masters 
sell  the  coal  at  a  profit  or  loss.  This  has 
nothing  to  do  with  the  operation  of 
mining.  Then  Lord  McLaren  also  said, 
"  It  is  for  the  owner  of  the  mine  to  deter- 
mine what  description  of  mineral  he  will 
excavate  for  the  purposes  of  sale,  and  for 
the  winning  or  getting  of  which  he  will 
pay  wages.  I  do  not  find  in  the  statute 
any  direction  that  wages  shall  be  paid 
on  mineral  not  contracted  to  be  gotten. 
Whether  the  separation  of  the  saleable 
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mineral  contracted  to  be  gotten  from  tbe 
unsaleable,  is  effected  in  tbe  act  of  winning 
tbe  coal  or  by  an  operation  subsequently 
performed;  appears  to  me  to  be  immaterial. 
The  dross  may  in  a  sense  be  mineral  gotten 
by  the  miner,  but  it  is  not  the  mineral 
which  he  is  employed  to  get ;  and  therefore, 
under  the  proviso  of  the  statute,  it  is  pro- 
perly rejected  in  the  computation  of  wages 
on  the  basis  of'  weight.  While,  for  the 
sake  of  clearness,  I  have  in  the  first 
instance  considered  the  case  as  if  no  dross 
were  ever  found  in  the  hutches  except 
what  is  improperly  filled  in  by  the  miner, 
I  must  add  that  in  my  opinion  the  argu- 
ment is  not  affected  by  the  circumstance 
that  a  part  of  the  dross  which  is  separated 
by  screening  is  produced  by  other  causes 
than  improper  filling."  I  am  unable  to 
agree  with  that  decision,  and  decline  to 
follow  it,  or  that  of  the  Divisional  Court 
in  Jones  v.  Th^  Llynvi  GoUiery  Company 
(3),  which  is  not  binding  upon  this  Court. 
The  moment  the  case  comes  within  the 
statute,  and  the  owner  claims  to  make  the 
deductions,  the  burden  of  proof  lies  on  him 
to  shew  that  those  deductions  are  such  as 
are  allowed  by  the  proviso ;  he  must  there- 
fore shew  that  they  have  been  properly 
ascertained,  and  that  as  between  him  and 
the  miners  the  coal  was  weighed  in  the 
manner  provided.  In  that  view  of  the 
case  it  is  clear  that  the  place  fixed  for  the 
weighing  was  that  near  the  mine;  and 
whilst  that  continued  to  be  the  place  fixed 
for  the  weighing,  and  was  pointed  oat  as 
such  to  the  men,  the  mine-owners  were 
not  entitled,  in  the  absence  of  the  men's 
check-weigher,  to  weigh  the  coal  in  any 
other  place.  Even  if  the  slack  was  such  a 
deduction  as  could  be  made  within  the 
meaning  of  the  proviso,  I  do  not  think  the 
weighing  was  properly  done  so  as  to  entitle 
the  company  here  to  make  the  deduction. 
In  either  view  of  the  case,  I  cannot  agree 
with  the  decision  of  the  County  Court 
Judge,  and  judgment  must  therefore  be 
entered  for  the  plaintiffs. 

Fry,  L.J. —  I  have  the  misfortune  to 
differ  from  my  learned  brethren  in  this  case, 
and  I  do  so  with  great  diffidence.  It  appears 
to  me  we  are  bound  to  look  at  the  statute 
to  learn  what  were  the  evils  the  Legisla- 
ture intended  to  remedy,  and  what  was  the 
form  of  remedy  intended  to  be  introduced. 


Section  17  begins  by  stating  a  certain  con- 
tingency, which,  read  shortly,  amounts  to 
this,  that  where  the  amount  of  wages  paid 
to  any  miners  depends  upon  the  amount  of 
mineral  got  by  them,  such  miners  shall  be 
paid  according  to  the  amount  of  mineral 
gotten  by  them,  and  such  mineral  shall  be 
truly   weighed  accordingly.     The  contin- 
gency therefore  is,  that  where,  the  wages 
depend  upon  the  amount  of  mineral  got, 
that  amount  is  to  be  ascertained  by  having 
the  mineral  truly  weighed.     That  is  all 
the  first  part  of  section  17  seems  to  me  to 
provide.      Then  comes  a   proviso  as  to 
deductions  from  the  weight  of  minerals 
contracted    to  be  gotten,  and  as  to  tbe 
ascertainment    and    certifying   of    these 
deductions;   also  a  clause  which  enables 
the    Secretary     of    State     to     postpone 
the  application  of  the  section,  and  one 
which  makes  penal  any  contravention  of 
or  failure  to  comply  with    the  section. 
That  is  followed  by    section   18,  which 
deals  with  the  case  of  persons  who,  being 
employed  in  a  mine,  are  paid  according  to 
the  weight  of  mineral  gotten.    The  change 
of  language  is  to  be  o^rved.     Section  17 
starts  with  the  case  of  persons  who  are 
paid  according  to  the  amount  of  mineral 
gotten,  and  section  18,  taking  up  the  en- 
actment of  section  17,  deals  with  the  case 
of    persons    who  are  paid   according  to 
weight.     That  is  the  general  nature  of  the 
enactment,  and  I  gather  from  it  that  there 
were  two  evils  in  the  contemplation  of  the 
Legislature.     One  of  those  evils  was  that 
the  measurement  might  take  place  by  yard 
or  foot  measure,  or  by  gauge,  or  in  some 
other  way  than  by  weight,  and  that  such 
mode  of  measurement  was  more  open  to 
dispute  than  the  measurement  by  weight 
It  was  therefore  thought  advisable,  in  tbe 
interests  of  the  miners,  to  substitute  mea- 
surement by  weight  for  every  other  mea- 
sure of  amount.      The  next  evil  in  the 
contemplation  of  the  Legislature  was  that 
although  both  the  masters  and  also  the 
men  employed  by  them  might  be  perfectly 
guiltless  of  fraud  and  honest  men,  yet  in- 
asmuch as  the  weighing  was  in  the  masters' 
hands,  and  the  deductions  were  to  be  made 
by  their  servants,  suspicion  might  arise  in 
the  minds  of  the  miners,  which  in  their 
interests  it  might  be  desirable  to  allay  by 
providing  for  a  mode  of  weighing,  for 
checking  the  weighing,  and  for  cheddxig 
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the  dednctioiis.  This  is  the  second  evil  I 
gather  from  the  legislation  itself.  The 
n63[t  obserration  I  desire  to  make  is,  that 
we  mast  consider  what  means  of  payment 
by  wages  either  do  or  might  exist,  and 
most,  Uierefoie,  have  been  in  the  contem- 
plation of  the  Legislature  when  this  Act 
was  pessed.  It  is  obvious  that  wages 
might  be  paid  by  time,  but  this  is  not 
aimed  at  in  any  way  by  this  section. 
Again,  they  might,  in  a  colliery  carried  on 
apparently  on  co-operative  principles,  be 
paid  more  or  less  in  proportion  to  the 
profits  of  the  concern.  That  system  of 
payment  has  been  already  introduced  into 
many  kinds  of  labour,  and  may  eventuaUy 
be  introduced  into  a  colliery.  Again,  it 
is  conceivable  that  the  coal  gotten  is  to 
be  paid  for  by  the  amount  of  coal  sold. 
Again,  the  wages  may  depend  upon  the 
amount  of  coal  gotten,  and  that  is  a  con- 
tmgency  aimed  at  by  this  statute.  Again, 
it  IB  obvious  that  the  wages  might  depend, 
not  upon  the  total  amount  of  coal  or 
mineral  gotten^  but  upon  a  particular  part 
got.  This  statute  applies  to  mines  of 
stratified  ironstone,  and  it  is  conceivable 
that  the  miners  and  mine- owners  might 
contract  for  payment  of  wages,  not  according 
to  the  whole  amount  of  ironstone  gotten, 
bat  according  to  that  part  only  which  con- 
tained a  certain  percentage  of  the  metal. 
The  present  case  illustrates  the  possibility 
of  the  payment  being  not  according  to  the 
amount  of  mineral  gotten,  but  according 
to  the  amount  of  a  particular  part  of  the 
mineral  gotten.  These  being  the  modes 
in  which  payment  of  wages  might  be  made, 
the  Legislature  were  not  minded  to  pro- 
hibit payment  according  to  any  of  those 
modes,  but  dealt  with  a  particuLeir  contin- 
gency— namely,  that  of  the  wages  depend- 
ing upon  the  amount  of  mineral  gotten  by 
the  miners.  When  that  contingency  hap- 
pened  then  certain  things  were  to  follow. 
It,  therefore,  appears  to  me  that  the  section 
does  not  create  any  statutory  form  of  con- 
tract, nor  does  it  avoid  any  form  of  con- 
tn«5t,  with  regard  to  wages,  but  simply 
<leals  with  a  particular  mode  of  paying 
^ages,  and  provides  that  when  that  is 
foand,  certain  things  are  to  follow.  That 
is  my  view  of  the  enactment.  The  ques- 
tion then  arises  whether  the  present  case 
is  one  in  which  the  amount  of  wages  paid 
depends  upon    the    amount    of    mineral 
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gotten.  To  answer  that,  the  real  relation 
constituting  the  contract  between  the 
miners  and  the  mine-owners  must  be  con- 
sidered. In  my  judgment,  the  mineral 
gotten  by  the  minei's — and  I  am  not  now 
speaking  of  the  mineral  contracted  to  be 
gotten — was  necessarily  the  entire  coal, 
whether  that  coal  ultimately  assumed  the 
form  of  large  coal  or  slack.  The  contract 
appears  to  me  to  have  amounted  to  this  : 
that  instead  of  being  paid  on  the  entire 
amount  of  mineral  gotten,  the  miners 
were  to  be  paid  at  the  rate  of  \8.  ^d,  per 
ton  on  that  part  of  the  mineral  gotten 
which  ultimately  remained  in  the  condition 
of  large  coal  after  it  had  been  severed  from 
the  face  of  the  coal,  and  after  it  had  been 
carried  along  the  tramway,  had  been  drawn 
up  the  shaft,  and  passed  along  the  ultimate 
tramway.  Then  7c?.  per  ton  was  to  be 
paid  for  a  particular  kind  of  slack — namely, 
that  which  was  obtained  in  running  the 
headways  when  it  was  desired  to  extend 
the  stalls  in  the  mines;  and  lastly,  all  other 
slack  was  not  to  be  paid  for  at  all.  The 
total  amount,  therefore,  of  mineral  gotten 
was  divided  into  three  kinds,  of  which  two 
only  were  to  be  paid  for.  The  result  is 
that  the  wages,  instead  of  depending  upon 
the  amount  of  mineral  gotten,  were  to 
depend  upon  a  particular  part  of  what  was 
gotten.  The  word  "  deduction  "  used  in  the 
second  contract  is  only  used  for  the  pur- 
pose of  shewing  the  mode  in  which  the 
slack  is  to  be  distributed ;  so  much  slack 
being  found  in  the  ultimate  result  that  it 
is  distributed  amongst  the  stalls  accord- 
ing to  their  particular  loading.  It  is 
true  that  the  word  "  deduction  "  is  used, 
but,  looking  at  the  contract,  it  is,  in 
my  view,  one  in  substance  to  pay  wages 
according  to  the  amount  of  a  particular 
part  of  the  mineral  gotten.  If  that  be  the 
true  view,  the  statute  was  never  intended 
to  avoid  any  form  of  contract  at  all;  it 
could  only  have  intended  certain  things  in 
a  particular  contingency ;  and  as  that  con- 
tingency has  not  happened  in  the  present 
case,  the  contiuct,  iu  my  opinion,  is  in  no 
way  affected  by  section  17.  I  would 
further  add  that,  in  my  judgment,  enact- 
ments which  deal  with  a  particular  con- 
tract ought  not  to  be  turned  into  enact- 
ments which  avoid  all  other  contracts ;  nor, 
where  the  Legislature  has  thought  lit  to 
iniiict  penalties  for  the  con  travention  of  o. 
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statute,  ought  the  statute  to  be  laxly  con- 
strued. The  construction  put  upon  the 
statute  by  the  Court  below  and  the 
Master  of  the  Bolls  is  not,  to  my  mind,  the 
exact  construction  of  the  statute.  Even 
assuming  the  construction  I  have  arrived 
at  is  wrong,  I  fail  to  see  what  right  the 
miners  have  to  insist  upon  receiving 
la.  6d,  per  ton  for  slack  in  respect  of 
which  they  have  stipulated  that  they  shall 
i-eoeive  no  payment.  I  should  have  sup- 
posed that  any  payment  independently  of 
the  contract  would  have  been  upon  a 
qiuintum  meruit;  and  I  cannot  under- 
stand why  Is.  6d.y  and  not  7d.f  should  be 
taken  as  the  price  to  be  paid  for  the  slack. 
I  rely,  however,  mainly  upon  the  construc- 
tion I  have  put  upon  the  statute  and  the 
contract. 

Lopes,  L.J. — I  have  arrived  at  the 
same  conclusion  as  the  Master  of  the 
Bolls.  It  is  important  to  consider  what 
was  the  object  of  the  Legislatura  in  pass- 
ing section  17.  It  is  impossible  to  extract 
any  particular  mineral  without  extracting 
other  materials  the  extraction  of  which 
involves  great  labour.  This  is  essentially 
the  case  with  coal,  where  slack  is  produced 
at  each  process,  not  only  while  extracting 
it  from  the  mine,  but  also  in  the  course  of 
its  subsequent  transportation.  In  my 
opinion  the  Legislature  in  passing  section 
17  intended  to  interfere  with  freedom  of 
contract,  and  protect  the  miners,  in  order 
to  secure  for  them  adequate  compensation 
for  labour  actually  expended,  where  they 
are  to  be  paid  by  ^e  weight  of  the  mine- 
ral actually  gotten,  in  contradistinction 
to  payment  by  time-  or  piece-work.  It  is 
clear  that  payment  on  the  gross  weight 
extracted  would  be  the  only  adequate 
remuneration  for  mineral  actually  gotten. 
That  being  so,  it  is  necessary  to  consider  whe- 
ther the  present  case  can  be  brought  within 
the  purview  of  section  17.  The  words  of 
the  section  are  dear.  Directly  the  amount 
of  wages  to  be  paid  is  made  to  depend 
upon  the  amount  of  coal  gotten,  the  case 
comes  within  the  section.  I  think  that 
this  agreement,  bearing  in  mind  that  it 
was  made  after  the  passing  of  and  in 
reference  to  this  Act,  is  one  by  which  the 
employers  agreed  to  pay,  and  the  men  to 
receive,  1^.  6d.  per  ton  for  all  coal  gotten^ 


including  slack.  It  would  not  be  neces- 
sary to  say  anything  further  if  the  section 
had  stopped  at  the  end  of  the  first  para- 
graph ;  but  the  Legislature,  clearly  think- 
ing there  were  cases  in  which  deductions 
ought  to  be  made,  took  care  to  specify  in 
the  proviso  what  deductions  might  be 
made.  Applying  the  proviso  to  thu  case, 
the  deductions  here  are  made  in  respect  of 
slack.  It  is  clear  that  slack  cannot  be 
said  to  be  stones  or  materials  other  than 
minerals  contracted  to  be  gotten.  Coal  is 
here  the  mineral  beyond  s3l  question  con- 
tracted to  be  gotten ;  whilst  slack  is  un- 
questionably a  portion  of  the  mineral 
contracted  to  be  gotten — namely,  coal. 
The  deductions  therefore  in  respect  of  the 
slack  cannot  be  brought  within  those 
authorised  by  the  section.  The  Divisional 
Court  decided  this  case  upon  a  different 
point  to  that  with  which  I  have  been 
dealing,  namely,  that  even  if  the  deduc- 
tions were  authorised,  yet  they  had  not 
been  properly  ascertained.  I  think  the 
Divisional  Court  was  right  upon  that 
point ;  but,  having  regard  to  the  view  I 
have  taken  as  to  the  other  point,  it  is  not 
necessary  to  decide  it.  I  also,  like  the 
Master  of  the  Bolls,  am  unable  to  agree 
with  the  decisions  in  Ef^  v.  Spowart  is 
Co.  (2)  and  Jones  v.  The  Llynvi  CoUiery 
Compcmy  (3).  It  is  not  necessary  to 
consider  the  argument  raised  as  to  the 
penalty  clauses,  because,  whatever  con- 
struction may  be  put  upon  them,  it  can- 
not, in  my  opinion,  affect  the  right  of  the 
plaintiffs  to  recover  in  this  action.  The 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 


Solicitors — Field,  Boscoe  &  Co.,  agents  for 
Deane  &  Hands,  Longhborongh,  for  plaintiffis ; 
Morton,  Cutler  &  Ck).,  agents  for  Challinor  k 
Co.,  Leek,  for  defendants. 
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'  >   AND  CORPORATION  OF  THE 


BOROUGH  OF  BANGOR. 


Municipal  Ccrporalian — Election  of 
CinmmUar—EligUfilUy  of  Candidate— 
IhOy  o/Beiumwig  Officer— Declaration  of 
Candidale  elected — Mandamus  —  Election 
PetUiom— Ballot  Act,  1672  (35  dh  36  Vict. 
c  33),  tf.  2,  and  Schedule  /.,  rtUee  45  and 
iO^Mumcipal  Carporationa  Act,  1882 
(46  ^  46  Vict.  0.  50),  «#.  12,  35,  56,  and 
87. 

The  returning  officer  tU  a  municipal 
election  has  no  pov>«r  to  decide  whether  a 
candidate  is  eligible  or  not.  His  duty  is 
to  count  the  voting  papers,  deciding  any  ques- 
tion which  may  arise  as  to  their  validity^ 
and  to  deckure  the  election  of  the  candidate 
who  has  the  majority  of  votes, 

A  returning  officer,  after  a  poll  for  elec- 
tion of  a  toum  councillor,  counted  the  votes, 
but,  being  of  opinion  that  B.,  the  eandidcUe 
for  whom  the  majority  were  given,  was 
ineligible,  did  not  forthwith  declare  him 
eketed.  A  day  later  he  issued  a  notice  in 
which  he  stated  the  number  of  votes  given 
for  each  candidate,  and  declared  P.,  who 
had  received  the  lesser  number,  elected.  Both 
candidcUes  qualified  under  section  35  of 
the  Municipal  Corporations  Act,  1882, 
and  attended  meetings  of  the  council 
On  an  application  by  P,  for  a  man- 
damus to  compel  the  corporation  to  receive 
his  votes  as  councillor, — Held,  that  under 
tlte  Municipal  Corporations  Act,  1882, 
disputed  claims  arising  out  of  a  municipal 
dectiofi  must  be  decided  by  election  petition 
and  in  no  other  way  ;  that  the  notice  issued 
by  the  returning  officer  was  either  a  nullity 
or  a  declaration  that  R,  was  elected  ;  aw5 
that  P,  being  consequently  not  de  ^acto  in 
possession  of  the  office  claimed  by  him  was 
not  entitled  to  a  mandamus. 

Decision    of  the     Court     of    Appeal 


This  was  an  appeal  from  a  decision  of 
tbe  Court  of  Appeal  (reported-  56  Law  J. 
Rep.  Q.B.  326;  Law  Rep.  18  Q.B,  D. 
349), 

The  appeUaat  was  a  oandidate  at  an 
YoL,  67.— Q.B.        • 


election  for  the  office  of  town  councillor  of 
Bangor  in  1886.  The  voting  took  place 
on  the  2nd  of  Novemher,  and  the  return- 
ing officer  counted  the  votes  and  stated 
the  numbers  to  the  mayor — namely,  171 
votes  for  Roberts,  the  other  candidate,  and 
151  votes  for  the  appellant — but  he  made 
no  declaration  that  either  candidate  was 
elected.  The  mayor  then  went  outside  the 
building  where  the  votes  were  counted, 
and  publicly  announced  the  numbers.  On 
the  3rd  of  November,  the  returning 
officer  issued  a  placard  in  which  he  set 
forth  the  number  of  votes  given  for  each 
of  the  candidates,  and  stated  that  Roberts 
being  an  alderman  was  ineligible,  and  that 
the  appellant  was  duly  elected.  Roberts 
and  the  appellant,  on  the  9th  of  November, 
made  declarations  under  section  35  of  the 
Municipal  Corporations  Act,  1882,  and 
took  their  seats  in  the  council.  The  ma- 
jority of  the  council,  being  of  opinion  that 
Roberts  was  elected,  'refused  to  accept  the 
appellant's  vote. 

A  Divisional  Court  (Benman,  J.,  and 
Stephen,  J.)  granted  the  appeUant  a 
mandamus  to  compel  the  council  to  receive 
his  vote,  but  the  decision  was  reversed  by 
the  Court  of  Appeal. 

The  case  was  twice  argued  before  the 
House,  and  the  question  as  to  the  eligi- 
bility of  Roberts  was  fully  discussed,  but 
in  the  view  ultimately  taken  by  their 
Lordships  it  became  immaterial. 

On  the  first  hearing  The  Solicitor- 
General  {Sir  Edward  Clarke,  Q.C.),  and 
Malcolm  Douglas,  argued  for  the  ap- 
pellant. 

Sir  C,  Russell,  Q,C.,  and  R,  S.  Wright, 
for  the  respondents. 

On  the  second  hearing  Malcolm  Douglas 
was  heard  for  the  appellant ;  the  respon- 
dents were  not  called  upon. 

The  Lobd  Chancellor  (Lord  Hals- 
BURV). — Notwithstanding  the  extremely 
able  and  leaioied  argument  of  the  counsel 
for  the  appellant  in  this  case,  there  is  a 
point  preliminary  to  some  very  interesting 
questions  which  he  has  argued  which  will 
enable  your  Lordships  to  dispose  of  this 
case  without  entering  upon  an  enquiry, 
which  undoubtedly  raises  important  ques* 
tions  which  it  is  not  neceasaiy,  and  ther» 
88 
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fore  it  would  be  improper,  for  your  Lord- 
ships to  dispose  of. 

I  cannot  forbear  saying  tbat  the  form  in 
which  it  has  been  sought  to  have  this  ease 
decided  is  singularly  inappropriate  for 
arriving  at  a  conclusion.  If  the  law  had 
stood  as  it  once  stood  upon  tbis  subject, 
where  questions  of  this  kind  arose,  either 
the  remedy  of  numdamus  or  the  remedy 
of  quo  warranto  might  be  applicable,  and 
it  would  be  appropriate  for  determining 
such  questions.  In  the  case  of  mandamtUf 
where  the  mandamu9  was  issued,  and  the 
persons  to  whom  it  was  directed  had  an 
opportunity  of  making  a  return,  the  re- 
turn might  be  questioned  either  upon 
insufficiency  in  law,  or,  since  the  statute 
of  George  II.,  by  traversing  questions 
of  fact  raised  upon  the  return,  and  upon 
those  questions  of  fact  being  determined, 
the  whole  matter  upon  the  record  might 
be  made  the  subject  of  proceedings  in  error. 
But  a  proceeding  of  this  kind  in  which  in 
the  first  instance  there  is  a  peremptory 
mando/miM  issued,  to  which  there  can  be 
no  return  except  that  of  obedience  to  the 
writ,  is  absolutely  inappropriate  where 
questions  of  fact  are  still  in  debate.  It  is 
obvious  that  if  some  of  the  matters  which 
are  in  contest  between  the  learned  counsel 
had  been  in  question,  the  appropriate 
tribunal  to  decide  those  questions  of  fact 
would  be  a  jury  who  would  receive  oral 
evidence  and  give  their  verdict. 

But  I  think  there  is  a  more  serious 
objection  than  that  of  the  mere  inappro- 
priateuess'of  this  remedy,  by  reason  of  the 
provisions  of  the  Municipal  Corporations 
Act  of  1882.  By  the  87th  section  of  that 
Act  the  election  of  any  person  may  be 
questioned  on  the  ground  that  he  '*  was 
at  the  time  of  the  election  disqualified  " — 
which  is  one  of  the  objections  made  here ; 
or,  again,  on  the  ground  **  that  he  was 
not  duly  elected  by  a  majority  of  lawful 
votes  " — ^that  also  is  a  question  which  has 
to  be  determined  here,  if  the  question  is  to 
be  ultimately  determined  in  the  way  the 
appellant  seeks  that  it  should  be.  And 
the  section  goes  on  to  say  that  those  ques- 
tions may  be  raised  upon  an  election 
petition,  and  in  no  other  manner.  This, 
undoubtedly,  is  an  efibrt  to  question  a 
municipal  election  by  means  of  numdamtis. 
NoW|  it  is  remarkable  enough  tbat  the 


framers  of  this  statute  thought  that  a 
mandamus  might  be  used  for  that  purpose, 
and  they  have  dealt,  therefore,  with  a 
mandamus,  but  in  this  way.  Tbey  say  in 
section  225  that  **  an  application  for  an 
information  in  the  nature  of  a  quo  war- 
rarUo  against  any  person  claiming  to  hold 
a  corporate  offioe  shall  not  be  made  after 
the  expiration  of  twelve  months  from  the 
time  when  he  became  disqualified  after 
election,''  because  the  framers  of  the  see* 
tion  had,  of  course,  in  their  minds  that  they 
had  alr^y  by  the  87th  section  prevented 
any  application  for  a  quo  warrarUo  in  re- 
spect of  an  election  which  had  taken  place. 
And,  following  that,  the  provision  as  to 
m^andamus  is  that  the  mandamus  con- 
templated aa  still  existing,  is  only  "a 
mandamus  to  proceed  to  an  election,"  not 
to  allow  a  person  to  make  use  of  the  form 
of  m^andamiu  for  the  purpose  of  doing  that 
which  they  had  already  provided  ^ould 
not  be  done  except  by  election  petition. 

The  inappropriateness  of  the  remedy,  I 
think,  has  led  to  this  somewhat  protracted 
litigation.  But  to  my  mind  the  question 
which  your  Lordships  have  to  decide  may 
be  determined  by  a  simple  consideration  of 
the  effect  of  the  2nd  section  of  the  Ballot 
Act  as  applied  to  a  municipal  election.  I 
do  not  think  it  can  be  denied  that  the 
functions  of  a  returning  ofiioer  have  under- 
gone, both  by  statute  and  according  to 
received  custom  in  various  boroughs,  some 
modification  from  time  to  time,  and  I  do  not 
think  it  will  be  found  that  the  decisions 
are  absolutely  uniform  as  to  what  his 
functions  consist  of.  But  before  the  Acts 
which  regulated  more  strictly  what  the 
duties  of  the  returning  officer  were,  there 
is  no  doubt  that  at  the  time  when  he  held 
an  election  he  was  a  Judge  who  had  to 
determine  then  and  there  the  qualification 
of  every  person  who  voted.  Whether  or 
not  he  had  to  determine  the  question  of 
the  qualification  of  the  candidate  is  a 
matter  upon  which  I  will  say  a  word 
or  two  presently.  However,  he  un- 
doubtedly exercised  judicial  functions,  and 
was  a  Judge  for  the  purpose  I  have 
described.  But  all  these  different  func- 
tions, as  it  appears  to  me,  have  now  been 
regulated  by  statute ;  and,  confining  myself 
for  the  moment  to  the  particular  returning 
officer  with  whom  we  are  dealing,  the 
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miwhiiwry  of  the  municipal  election  is  de- 
fined wi&  great  precision,  and  I  think 
that  the  functions  of  the  different  persons 
idio  are  to  take  part  in  the  management 
and  machinery  of  the  eleotiun,  are  marked 
out  and  defined  by  very  strict  boundaries. 
In  the  first  place,  there  is  to  be  a  nomin»* 
tioQ  y^pBt,  That  nomination  paper  may 
be  the  subject  of  attack,  as  it  was  in  this 
ease.  The  mayor  is  the  person  who  is  to 
detennine  whether  the  nomination  paper 
is  good  or  not.  When  the  mayor  has  de- 
termined that  the  nomination  paper  is 
good,  in  the  case  of  a  borough  divided  into 
wards  the  mayor  is  not  himself  the  return- 
ing ofllcer,  but  the  alderman  of  the  ward 
for  the  time  being  is  the  returning  officer. 
It  is  he  who  is  to  exercise  those  functions. 

Now  what  functions  are  those  which  he 
is  to  exercise  f  As  we  have  seen,  the  de- 
termination upon  the  nomination  paper  is 
the  function  of  the  mayor :  the  mayor  is  to 
decide  whether  or  not  the  nomination 
paper  is  good.  It  is  almost  inconceivable 
that  the  returning  officer,  unless  very  ex- 
press words  in  the  statute  should  convey 
snch  a  function,  is  to  have  the  same  or  an 
overruling  power  over  the  nomination 
paper.  And  if  the  nomination  paper  is  so 
fiir  good,  when  the  mayor  has  decided  that 
the  person  therein  nominated  is  to  be  a 
candidate  at  the  election,  what  then  is  the 
function  of  the  returning  officer  Y  If  the 
statute  had  left  us  without  any  guide,  I 
ihonld  have  thought  that  it  was  tolerably 
apparent  that  the  only  thing  then  to  be 
done,  is  to  vote  for  the  person  so  nominated ; 
and  all  the  functions  of  examining  into 
the  qualification  or  disqualification  of  the 
voters  are  got  rid  of  by  another  process ; 
because  the  burgess  roll  becomes  the  ab- 
solute and  conclusive  evidence  of  who  is 
entitled  to  vote  at  the  election.  So  that  a 
voting  paper  is  to  be  given  to  everyperson 
who  is  upon  the  buigess  roll,  and  the 
TCtoming  officer  is  to  do  that  which  is  de- 
Bcribed  as  the  'declaration  "  of  the  person 
who  has  been  elected. 

Section  2  of  the  Ballot  Act  enacts  that, 
^  after  the  close  of  the  poll  the  ballot-boxes 
shall  be  sealed  up,  so  as  to  prevent  the 
introduction  of  additional  ballot  papers, 
■nd  shall  be  taken  charge  of  by  the  re- 
turning officer,  and  that  officer  shall,  in 
the  presence  of  such  agents,  if  any,  of  the 


candidates  as  maybe  inattendance,  open  the 
ballot-boxes  and  "—do  what  % — "  ascertain 
the  result  of  the  poll  by  counting  the  votes 
given  to  each  candidate,  and  shall  forthwith 
declare  to  be  elected  the  candidates  or 
candidate  to  whom  the  majority  of  votes 
have  been  given."  I  pause  there,  because 
the  rest  of  the  section  has  reference  to  the 
return  to  the  clerk  of  the  Crown  in 
Chancery,  and  therefore  is  not  appropriate 
to  a  mimidpal  election. 

Therefore,  it  appears  to  me  that  the 
function  of  the  returning  officer  therein 
spoken  of  as  applicable  to  a  municipal 
election  is  to  do,  and  only  to  do,  that  which 
the  statute  prescribes.  The  question  of 
the  nomination  has  been  disposed  of,  the 
question  of  the  validity  of  the  votes  has 
been  disposed  of,  subject  of  course  to  any 
question  of  scrutiny  hereafter  by  petition  ; 
but  both  of  those  things  have  been  dis- 
posed of  in  a  manner  which  does  not  come 
within  the  jurisdiction  of  the  returning 
officer  at  all.  He  is  to  do,  therefore,  the 
thing  which  the  statute  expressly  says  he 
shall  do — namely,  to  count  the  votes,  that 
is  to  say,  the  written  papers  put  into  the 
ballot-boxes,  and  accordiiig  to  their  number 
to  declare  which  candidate  is  elected. 

One  function  is  no  doubt  given  to  the 
returning  officer,  and  that  is  a  judicial 
function,  with  regard  to  the  question  of  the 
validity  of  the  voting  papers  as  voting 
papers,  to  see  whether  they  comply  with 
the  statute,  or  whether  there  is  any  objec- 
tion to  them.  That  is  the  only  judicial 
function  which  he  possesses.  Now  it  is 
not  suggested  in  the  present  case  that  any 
difficulty  arises  either  as  to  the  validity  of 
the  voting  papers  as  voting  papers,  or  as 
to  ascertaining  the  number  of  those  voting 
papers  which  are  alleged  to  be  valid ;  but 
it  is  suggested  that  we  are  entitled,  and 
that  by  mand<wrm$  the  appellant  is  entitled, 
to  enter  into  the  question  whether  or  not 
the  candidate  himself  was  qualified  or  dis- 
qualified at  the  time  when  those  voting 
papers  were  given.  With  that  point  I 
have  already  dealt,  and  it  appears  to  me 
to  be  conclusively  settled  by  the  87th  sec- 
tion of  the  Act. 

But  then  it  is  said  that  the  appellant 
was  really  the  person  who  was  declared  to 
be  elected ;  and  upon  that  subject  we  have 
bad  a  very  interesting  and  learned  argu- 
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ment.  I  should  agree  with  it  if  the  de- 
claration here  was  like  the  return  of  a 
returning  officer  to  Parliament,  where  the 
only  question  is  who-  has  been  returned, 
and  the  writ  is  indorsed  with  the  name  of 
the  person  returned,  and  goes  into  the 
office  of  the  clerk  of  the  Crown,  bearing 
the  name  of  the  person  who  has  been  re- 
turned. If  it  were  that  case,  I  should 
agree  that  the  person  who  waa  so  returned 
must  be  assumed  to  all  intents  and  pur- 
poses to  be  the  person  who  is  elected  and 
returned  accordingly.  But  the  whole 
machinery  is  diffe''^nt,  and  the  machinery 
here  affects  the  wl  ole  function  which  the 
returning  officer  has  to  perform.  What 
he  is  to  do  is  not  to  make  a  return  upon 
the  writ,  but  to  count  the  votes,  ''and 
forthwith  declare  to  be  elected  the  candi- 
dates or  candidate  to  whom  the  majority 
of  votes  have  been  given."  Now  in  strict- 
ness I  do  not  think  that  the  return- 
ing officer  here  complied  with  that  re- 
quirement. I  veiy  much  doubt  whether 
he  had  any  authority  to  adjourn  for  any 
such  purpose  as  it  is  suggested  he  ad- 
journed for.  For  the  reasons  which  I 
have  already  given,  it  appears  to  me  that 
if  he  entered  into  an  enquiry  as  to  the 
qualification  or  disqualification  of  the  can- 
didate, he  was  departing  entirely  from 
the  jurisdiction  with  which  the  Le^slature 
had  invested  him;  and  I  think  that  a 
question  might  arise  whether  or  not  any 
declaration  in  pursuance  of  that  part  <^ 
the  section  has  ever  been  made  in  this  case 
at  all.  It  is  not  necessary  to  decide  that 
point,  because  if  no  declaration  has  ever 
been  made  it  is  equally  fatal  to  the  demand 
for  this  mamdamwa^ 

But  the  written  paper  which  is  relied 
upon  as  a  declaration,  is  a  written  paper 
which  states  that  Meshaoh  Roberts  had  a 
majority  of  votes,  and  that>  if  it  be  a 
declaration,  is  the  only  declaration  which 
has  been  made  at  all.  I  admit  that  upon 
that  written  paper  the  returning  officer 
has  taken  upon  himself  to  add  that,  for  the 
reasons  which  he  has  given,  the  candidate 
who  had  the  minority  of  votes  has  not 
been  elected,  and  the  candidate  who  had 
the  minority  of  votes  has.  He  has  added 
that  to  the  paper,  and  if  his  functions 
were  such  as  I  have  described  the  functions 
of  the  returning  (^loer  to  have  been  in 


ancient  times,  it  mi^  well  be  tihat  the 
returning  officer  was  liable  to  puiushment 
for  having  done  that  which  he  had  no 
function  or  authority  to  do.  Bat»  as  I 
have  said,  the  functions  of  the  returning 
officer  created  by  this  statute  are  entirely 
different  There  is  no  return  to  be  made. 
The  written  document  which  is  afterwards 
to  be  signed  is  not  the  declaration  spoken 
of  in  this  2nd  section,  and  the  only  de- 
chiration  which  is  there  i^parently  coup 
templated  is  a  verbal  declaration  by  the 
returning  officer  at  the  time  that  such  and 
such  is  the  result  of  the  poll.  In  this  case 
he  has  by  a  written  paper  stated  who  had 
the  majority  of  votes. 

Therefore,  if  your  Lordships  should  be  of 
opinion  that  the  only  function  of  the  re- 
turning officer  was  to  oount  the  votes,  and 
to  declare  the  result  of  that  counting  of 
the  votes,  and  if  in  this  case  he  did  in  fiMt 
declare  what  was  the  number  of  votes 
given,  it  is  unnecessary  to  decide  anything 
further.  He  has  in  effect  made  a  declara- 
tion that  Meshach  Roberts  was  the  elected 
candidate,  and  all  beyond  that  is  outside 
his  functions  and  vkra  «»rM.  He  has 
done  that  which  enables  your  Lordshipe 
to  say  that  Meshach  Roberts  was  the 
person  by  law  elected,  and  therefore  the 
whole  foundation  for  the  aigumeat  which 
your  Lordships  have  heard  £Bdl%  because 
Meshach  Roberts  has  upon  that  hypo- 
thesis been  declared  to  be  the  eleoted  can- 
didate, and  the  appellant  can  have  no 
ground  for  proceeding  against  him. 

I  have  expressly  confined  myself  to  deal- 
ing with  the  form  of  election  and  the  mode 
in  which  this  declaration  has  been  made; 
because  I  quite  recognise  the  fiict  that 
there  are  serious  and  important  qoestions 
behind,  which  it  appears  to  me  it  would 
be  inappropriate  to  deal  with. 

For  these  reasons  I  move  your  Lord- 
ships that  this  appeal  be  dismissed,  and 
that  the  order  of  the  Court  below  be 
affirmed,  with  costs. 

Lord  Watson. — The  discussion  upon 
this  case  has  taken  a  very  wide  lange^  but 
neither  the  argument  which  was  addressed 
to  us  some  time  ago,  nor  the  able  addition 
whidi  has  been  made  to  it  by  Mr.BouglaB 
at  this  time,  has  convinced  me  that  any 
cause  has  been  shewn  for  disturbing  the 
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jodgment  of  the  Court  of  Appeal.  There 
are  a  great  many  questions  of  interest  and 
impOTtanoe  which  have  been  raised  upon 
these  proceedings ;  but  I  do  not  think  it 
oecessary  to  express  either  concurrence  in 
or  dissent  from  the  opinions  given  by  the 
learned  Judges  of  the  Court  of  Appeal 
apon  any  of  these  questions  save  one, 
upon  wlucb  point  their  opinion  has  my 
entire  concurrence.  It  appears  to  me  that 
the  plaintiff,  the  appellant,  has  entirely 
fikiled  to  shew  that  he  was  either  formally 
aleeted  or  declared  to  be  elected  as  a 
ooundlloT  of  the  municipality  of  Bangor  in 
November,  1886. 

In  this  case  it  has  been  argued  that  we 
most  lootk  for  the  powers  and  duties  of 
the  returning  officer  in  the  case  of  a  muni- 
cipal election,  to  the  provisions  of  the  Act  of 
1835  which  still  remain  extant  so  far  as 
they  are  not  superseded  by  the  provisions  of 
the  Act  of  1882  and  those  clauses  of  the 
Ballot  Act  which  are  incorporated  with 
that  later  statute.  It  appears  to  me  that 
the  whole  question  in  this  case  turns  upon 
the  terms  of  the  two  later  Acts,  and  that  the 
Act  of  1835  throws  very  little  light  indeed 
upcm  the  question  with  which  we  are  now 
dealing.  In  the  case  of  a  borough  divided 
into  wards,  the  duty  of  conducting  the 
election  is  divided  between  the  mayor  of 
the  borough  and  the  alderman  of  the  ward. 
The  function  assigned  to  the  mayor  of  the 
borough  is  to  receive  nominations,  and  to 
determine  which  of  these  nominations 
shall  be  treated,  for  the  purposes  of  muni- 
cipal action,  as  "  valid  nominations '' — that 
lA  the  statutory  expression.  I  do  not 
think  that  the  Legislature  ever  empowered 
him  to  deal,  or  intended  that  he  should 
deal,  with  every  kind  of  objection  which 
might  be  raised  to  a  nomination.  I  do 
not  think  that  jurisdiction  is  given  him 
to  dispose  of  such  an  objection  as  is  al- 
leged in  the  present  case.  The  schedule 
to  the  Act  of  1882,  which  contains  rules, 
rather  points  to  his  disposing  of  formal 
olgeddons  arising  upon  the  face  of  the 
nomination  paper,  the  duty  of  enquiring 
W)bably  as  to  whether  the  nominators 
have  their  names  on  the  roll  and  whether 
the  paper  is  in  shape.  If  no  objection  is 
made,  or  if  objections  are  stated  and  re- 
pelled by  the  mayor,  then  the  nomination 
beoomes  a  valid  nomination.    I  do  not 
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mean  to  suggest  that  it  is  final  and  con- 
clusive upon  questions  of  disqualification, 
or  other  similar  objections  which  may  be 
taken  to  it,  but  I  think  it  was  intended 
to  be  conclusive  to  this  effect,  that  the 
nomination  paper  so  sustained  as  valid, 
should  form  the  basis  of  the  election,  and 
that  the  nominee  in  that  paper  should  be 
treated  as  a  person  for  whom  votes  could 
be  given  for  the  purposes  of  the  election 
before  the  alderman  of  the  ward. 

Where  there  are  more  valid  nomina- 
tions than  vacancies  in  the  ward,  the  papers 
are  sent  to  the  returning  officer,  the  alder- 
man, and  his  duty  is  very  clearly  defined 
by  the  2nd  section  of  the  Ballot  Act. 
There  seems  to  be  no  a  priori  probability 
that  the  Legislature,  who  have  committed 
to  the  mayor  the  duty  of  examining  and 
passing  for  the  purposes  of  the  election 
these  nomination  papers,  should  have  in- 
tended that  an  officer,  whose  simple  duty 
it  was  to  take  the  poll  and  report  its 
results,  should  have  the  power  committed 
to  him  either  to  exercise  a  jurisdiction 
with  regard  to  these  nomination  papers, 
which  is  not  given  to  the  mayor,  or  to 
revise  the  judgment  of  the  mayor.  It 
would  require  very  express  words  or  very 
plain  implication  in  the  provisions  of  the 
statute  to  raise  any  such  power  in  a  mere 
polling  officer.  But  the  2nd  section  of 
the  Act  of  1872  does  not  contain  the 
slightest  indication  that  such  a  power  was 
intended  to  be  given.  Certain  judicial 
duties  are  committed  to  the  returning 
officer.  He  is  to  decide  upon  the  validity 
of  ballot  papers,  and  his  decision  remains 
final,  if  not  challenged  and  reversed  in  an 
election  Court.  But  so  far  as  regards  the 
taking  of  their  votes  from  the  electors,  and 
the  reporting  of  the  result  of  these,  it 
appears  to  me  that  his  duties  are  purely 
ministerial.  He  is  to  count  the  votes, 
and  when  he  has  done  so,  and  has  ascer- 
tained the  number  given  for  each  of  the 
candidates,  he  is  to  make  a  declaration 
of  the  number  of  the  votes  and  of  the 
persons  who  have  received  the  greater 
number.  Having  done  that,  he  \Bfumctu8 
officio. 

Now  in  the  present  case  the  poll  pro- 
ceeded upon  that  footing.  At  the  end  of 
it  there  was  no  declaration  made  forthwith 
— ^the  dedaration  followed  the  result  of 
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the  oounting  somewhat  tardily.  I  do  not 
mean  to  express  any  opinion  as  to  whether 
if  objection  were  taken  to  a  declaration 
made  at  the  end  of  twenty-four  hours,  a 
declaration  delayed  for  the  purpose  of  per- 
forming some  function  or  other  which  the 
returning  officer  was  desirous  of  usurping, 
that  would  be  a  good  statutory  declara- 
tion. It  is  immaterial  in  this  case  whether 
it  was  or  was  not.  If  there  is  no  declara- 
tion, then  there  is  no  completed  election 
of  either  of  these  two  candidates.  If, 
again,  the  declaration  is  to  be  held  as  com- 
pleted, it  contains  a  statement  of  the  actual 
results  of  the  poll  in  terms  of  the  statute, 
and  to  that  extent  being  within  the 
powers  of  the  returning  officer  it  must,  I 
oonceiye,  receive  effect.  But  so  far  as  it 
goes  further  and  professes  to  deal  judicially 
with  the  merits  of  a  question  which  at 
that  time  the  returning  officer  had  no 
jurisdiction  to  entertain,  and  I  would  add 
no  proper  information  to  enable  him  to 
dispose  of,  so  far  as  it  does  that  it  is 
entirely  vJUra  vires,  and  can  only  be  looked 
upon  as  a  gratuitous  expression  of  the 
private  legal  opinion  of  that  gentleman. 

On  these  grounds  I  entirely  concur  in 
the  judgment  which  has  been  moved  by 
my  noble  and  learned  friend  the  Loid 
Chancellor. 

Lord  FitzGbra.ld. — I  also  concur  in 
the  judgment  which  has  been  delivered  by 
the  Lord  Chancellor,  and  generally  in  the 
conclusions  at  which  he  has  arrived,  and 
also  with  my  noble  and  learned  friend  op- 
posite (Lord  Watson)  in  the  very  guarded 
language  in  which  he  has  expressed  his 
opinion  upon  the  course  of  this  election 
and  its  legal  results. 

In  order  to  maintain  his  position  in  re- 
ference to  the  remedy  which  he  has  sought 
to  put  in  force,  Mr,  Pritchard,  the  appel- 
lant, was  bound  to  make  out  certain  pro- 
positions— first,  the  ineligibility  of  his  op- 
ponent, Mr.  Roberts.  That  point  was 
properly  raised  by  Mr.  Pritchard  by  the 
objection  which  he  made  to  the  nomina- 
tion of  Mr.  Eoberts.  That  was  a  proper 
mode  of  raising  the  objection.  But  the 
statute  gave  to  the  mayor  the  authority  of 
determining  in  the  first  instance  upon  ob- 
jections made  to  nominations.  If  he  had 
rejected  Mr.  Boberts's  nomination,  his  de- 


termination would,  so  fisur  as  that  election 
was  concerned,  have  been  final.  If,  on 
the  other  hand,  he  had  determined  against 
the  objection,  that  would  apparently  have 
been  tantamount  to  a  ^'iMwijudicial  deci- 
sion by  the  mayor  that  the  objection  on 
the  gi'ound  of  ineligibility  ought  not  to 
prevail.  The  mayor  adopted  the  latter 
courBe,'and  accordingly  Mr.  Eoberts  was 
presented  to  the  electors  as  a  person  eligible 
for  election  to  the  office  which  he  sought 
The  claimant  was  bound  to  make  oat 
further,  in  order  to  bring  himself  into  a 
majority,  that  the  voters  were  aware,  not 
only  of  the  fact  on  which  the  alleged  indi- 
gibility  of  Mr.  Eoberts  arose,  but  also  that 
they  had  notice  that,  in  consequence,  the 
votes  given  by  them  for  Eoberts  woold  be 
absolutely  lost  and  thrown  away.  This 
involved  matter  of  fact  which  neither  the 
mayor  nor  returning  officer  had  any  au- 
thority to  investigate.  These  two  ques- 
tions, the  one  prima  facie  disposed  <^  by 
the  mayor,  and  the  other  subsequently 
arising,  as  to  whether  the  votes  given  for 
Eoberts  were  lost  or  thrown  away,  were 
questions  to  be  legally  and  properly  deter- 
mined, in  the  terms  of  the  statute,  upon  a 
petition  to  be  presented  under  i^e  Act 
That  jurisdiction  is  a  new  one,  expreeely 
intended  to  achieve  promptness  of  deciflion 
at  a  small  expense.  The  process  preearibed 
is  a  very  simple  one.  The  statute  deckres 
that  these  questions  shall  be  determined 
on  petition. 

llie  remaining  proposition  which  the 
appellant  is  bound  to  make  out,  and  with- 
out which  he  could  not  have  the  remedy 
by  peremptory  mandamua,  even  supposing 
that  the  two  other  questions  were  deter- 
mined in  his  favour,  is  that  he  was  full  of 
the  office — that  is,  that  he  had  been  legally 
returned  as  the  person  legally  entitled  to 
that  office,  and  that  he  had  done  all  that 
was  necessaiy  by  law  to  put  him  in  full 
possession,  but  was  kept  out  of  it  by  the 
action  of  the  corporation  or  of  some  in- 
truder. It  is  upon  that  ground,  and  upon 
that  ground  alone,  that  under  the  circum- 
stances he  could  have  maintained  a  right 
to  a  mandamus,  A  peremptoiy  man- 
damus may  be  given  where  the  office  is 
legally  fuU  and  the  person  lawfully  en- 
titled is  kept  out  of  it  by  some  action  of 
the  corporate  body  or  of  some  intruder. 
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Iqniteoonoor  in  the  obs^ryations  made  by 
my  noble  and  learned  friend  opposite  (Lord 
Watson),  and  I  would  now  conclude,  if  it 
were  not  that  I  wish  (I  am  speaking  now 
ibr  myself  only  as  an  individual  member 
of  the  House)  to  guard  myself  against  any 
sappoeition  that  I  concur  in  the  strictures 
which  have  been  pronounced  in  the  Court 
of  Appeal  upon  The  Queen  v.  Cooks  (1). 
That  case  represents  a  decision,  in  my 
judgment,  of  very  high  authority,  and  it 
appears  to  have  governed  the  practice  for 
a  great  number  of  years.  I  regard  it  still 
in  that  light ;  and  if  we  had  now  to  deter- 
mine the  question  whether  Roberts  was 
disqualified  or  not,  whether  he  was  eligible 
or  ineligible  (whichever  way  you  choose  to 
put  it),  I  should  regard  The  Qiieen  v. 
Caaks  (1)  as  a  direct  authority  upon  the 
question,  i£  there  has  not  been  any  such 
fdteration  in  the  law  made  by  the  Act  of 
1882  as  renders  it  inapplicable  to  the  pre- 
sent case,  a  question  upon  which  I  am  not 
at  all  satisfied,  and  desire  to  express  no 
opinion.  I  by  no  means  agree  in  some  of 
the  criticisms  upon  that  case  which  were 
pronounced  in  the  Court  of  Appeal.  The 
Master  of  the  EoUs  says :  "  It  seems  to 
me  that  the  Judges  decided  that  case  upon 
a  view  that  by  the  special  verdict,  with 
regard  to  this  proposition,  the  case  was 
practically  stated  out  of  Court."  Another 
of  the  Lords  Justices  makes  this  observa- 
tion :  "  I  am  of  opinion  that  that  ques- 
tion "  (that  is,  the  question  of  disqualifica- 
tion) "  was  never  considered  by  the  Court 
at  all."     I  cannot  adopt  this  view. 

The  Queen  v.  Cooks  (1)  was  sought  to 
be  passed  by  in  the  Court  of  Appeal  upon 
another  ground,  which  I  must  not  be 
taken  as  adopting — ^namely,  that  by  ope- 
ration of  law  the  acceptance  of  an  incon- 
sistent office — that  is,  the  office  of  coun- 
cillor— ^Hoberts  vacated  the  office  of  alder- 
man.   Upon  that  I  express  no  opinion. 

Upon  the  whole,  I  concur  in  the  judg- 
ment which  is  about  to  be  moved  by  the 
Lord  Chancellor. 

Lord  Hebschell. — I  have  not  been 
convinced  by  the  able  argumeut  of  Mr. 
Douglas,  who,  I  think,  has  urged  all  that 
could  be  said  in  favour  of  the  appellant's 

(1)  3  E.  &  a  249 ;  23  Law  J.  Bep.  Q.B.  133. 
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view,  that  the  judgment  of  the  Court  be- 
low ought  to  be  reversed.  I  think  that 
his  entire  argument  depends  upon  his  es- 
tablishing that  at  the  date  of  the  election 
for  the  borough  of  Bangor  on  the  1st  of 
November,  1886,  the  appellant,  Mr.  Prit- 
chard,  was  elected,  or  declared  elected, 
coimcdllor  for  that  borough.  If  he  was 
not  so  elected,  or  declared  elected,  I  do 
not  think  that  he  is  in  a  position  to  apply 
for  a  mandoTJvus  to  receive  his  vote.  If 
Mr.  Roberts,  the  other  candidate,  was 
elected,  and  declared  elected,  then  it  is 
perfectly  clear  that  his  election  cannot  be 
questioned  by  means  of  a  proceeding  of 
this  kind. 

The  question  of  whether  or  not  Mr. 
Pritchard  was  elected,  and  declared  elected, 
depends  upon  the  powers  possessed  by  the 
presiding  alderman  as  returning  officer, 
and  the  exercise  by  him  of  those  powers 
on  the  occasion  in  question.  As  regards 
his  powers,  the  chief  reliance  of  the  appel- 
lant has  been  placed  upon  the  decisions 
which  were  prooounced  under  the  statute 
of  1835,  the  earlier  Municipal  Corporations 
Act ;  and  an  attempt  has  been  made  by 
analogy  to  extend  those  decisions,  and  to 
prove  them  to  be  applicable  to  the  legisla- 
tion which  governed  this  election. 

It  appears  to  me  that  the  legislation 
which  was  in  operation  at  the  time  when 
this  election  took  place,  differs  most  materi- 
ally from  the  legislation  which  governed 
municipal  elections  at  the  time  when  the 
decisions  upon  which  reliance  has  been 
placed  were  pronounced.  Under  the  sta- 
tute of  1835  the  mayor  and  assessors 
presided  at  all  municipal  elections,  and 
there  was  nothing  in  the  nature  of  a 
nomination  or  preliminary  proceeding 
prior  to  the  day  of  election,  but  on  the  day 
of  election  every  voter  was  entitled  to  vote 
for  such  person  as  he  in  effect  at  that  time 
himself  nominated,  by  means  of  delivering 
in  a  voting  paper  containing  the  name  of 
the  candidate  for  whom  his  vote  was 
tendered ;  and  section  35  prescribed  what 
was  to  be  done  by  the  mayor  and  assessors 
after  the  poll  was  at  on  end  in  the  case  of 
a  contested  election. 

The  provisions  relating  to  the  election 
of  councillors  now  depend  upon  subsequent 
legislation,  and  the  system  seems  to  me  to 
be  a  very  different  one.     Several  days  be- 
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fore  the  election  there  are  to  be  nomina- 
tion papers,  signed  by  two  burgesses,  and 
assented  to  by  eight  others,  delivered  in  to 
the  mayor,  and  the  mayor  is  to  entertain 
an  enquiry  as  to  the  validity  of  those 
nomination  papers.  Upon  objection  in 
writing  he  may  either  allow  or  disallow  it. 
If  he  disallows  the  objection  the  nomina- 
tion is  to  be  valid,  and  cannot  be  ques- 
tioned, as  I  understand  the  provisions  of 
the  third  schedule  of  the  Act,  in  any  sub- 
sequent proceeding.  If  he  allows  the 
objection  his  deteimination  is  subject  to 
review  upon  an  election  petition.  Now 
those  provisions  appear  to  me  to  indica.te 
that  it  could  not  have  been  intended  that 
the  mayor  should  entertain  such  a  question 
as  the  qualification  of  a  candidate,  because 
it  is  impossible  to  suppose  that  the  Legis- 
lature provided  that  a  question  of  that 
sort  should,  on,  it  may  be,  very  imperfect 
information  and  without  legal  assistance, 
be  finally  and  conclusively  and  for  ever 
determined  by  the  mayor.  I  think  that 
the  objections  to  the  nomination  papers 
referred  to  in  tibe  Act  do  not  include  any 
such  question  as  the  qualification  of  a 
candidate. 

But  when  the  mayor  has  once  investi- 
gated the  objections  arising  to  any  nomina- 
tion paper,  and  upheld  its  validity,  then 
the  candidate  is  validly  nominated,  and 
those  valid  nominations  are  to  be  pub- 
lished in  the  manner  prescribed  by  one  of 
the  rules  contained  in  the  third  schedule 
to  the  Act. 

Turning  then  to  section  56,  "  If  the 
number  of  valid  nominations"  (which 
obviously  refers  to  the  nominations  held 
valid  by  the  mayor)  ''  exceeds  that  of  the 
vacancies,  the  councillors  shall  be  elected 
from  among  the  persons  nominated.  If 
the  number  of  v^d  nominations  is  the 
same  as  that  of  the  vacancies,  the  persons 
nominated  shall  be  deemed  to  be  elected." 
As  I  apprehend,  therefore,  if  a  person  who 
was  disqualified  were  nominated  before  the 
mayor,  and  his  nomination  paper  were 
perfectly  regular,  and  fulfilled  all  the  con- 
ditions required  by  the  Act,  and  were 
accepted  by  the  mayor,  then  he  would  be 
deemed  to  be  elected  notwithstanding  that 
he  was  disqualified.  But  of  course  his 
election  would  in  such  a  case  be  open  to 
question  by  means  of  an  election  petition. 


If  the  number  of  valid  nominations  ex. 
oeeds  that  of  the  vacandes,  there  must,  of 
course,  be  an  election,  and  the  conduct  of 
that  election  is  committed  to  the  alderman 
selected  for  the  purpose.  But  until  the 
day  of  the  election,  as  I  understand  it, 
the  alderman  who  is  made  the  returning 
officer,  possesses  no  functions  whatsoever  in 
relation  to  the  election.  All  that  he  is  to 
deal  with  is,  the  conduct  of  the  election 
amongst  the  persons  who  are  nominated  in 
the  manner  that  I  have  described. 

Then  the  Ballot  Act,  which  of  couise 
was  not  in  operation  under  the  Act  of 
1835,  prescribe  the  duties  of  the  return- 
ing officer,  and,  as  it  seems  to  me,  pre- 
scribes them  with  great  exactness.  I  quite 
agree  that  if  it  had  been  the  settled  and 
well-established  practice  prior  to  the  pass- 
ing of  the  Ballot  Act,  that  the  returning 
officer  was  the  proper  functionary  to  deter- 
mine such  questions  as  those  which  we  are 
now  considering,  it  might  have  been 
possible  to  read  the  Ballot  Act  as  pre- 
scribing certain  of  his  functions,  and  yet 
leaving  him  possessed  of  those  whidi  at 
common  law  had  been  held  to  be  iohetent 
in  the  office  of  a  returning  officer.  But 
certainly  no  precedents  have  been  cited  to 
shew  that  there  was  any  such  well-estab- 
Ushed  practice  as  it  is  possible  to  read  into 
the  Ballot  Act  with  its  minute  prescrip- 
tion of  duties. 

Turning  to  the  Ballot  Act,  it  prescribes 
that  the  returning  officer  '^  shall,  in  the 
presence  of  such  agents,  if  any,  of  the  can- 
didates as  may  be  in  attendance,  open  the 
ballot-boxes,  and  ascertain  the  result  of 
the  poll  by  counting  the  votes  given  to 
each  candidate,  and  shall  forthwith  dedare 
to  be  elected  the  candidates  or  candidate 
to  whom  the  majority  of  votes  have  been 
given."  I  think  that  the  fact  that  he  is 
"  forthwith  "  to  declare  it  points  strongly 
to  his  having  no  judicial  duties,  such  as  it 
has  been  suggested  he  possesses,  which 
have  to  be  exercised  before  he  is  in  a  posi- 
tion to  declare  it.  But,  beyond  that,  the 
section  provides  that  "  the  decision  of  the 
returning  officer  as  to  any  question  arising 
in  respect  of  any  ballot-paper  shall  be 
final,  subject  to  reversal  on  petition  ques* 
tioning  the  election  or  return,"  Now  it 
seems  to  me  that  the  expression  of  that 
particular  judicial  function,  and  the  pro- 
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virion  that  it  shall  be  final,  subject  to 
reveraJ  on  a  petition,  indicates  that  that 
is  the  only  judicial  function  which  the 
ratnrning  officer  is  intended  to  exercise. 
According  to  the  argument  for  the  appel- 
lant, his  decision  also,  as  to  the  qualifica- 
tion of  a  candidate,  is  equaUy  final,  and  is 
(Muty  subject  to  reversal  on  a  petition  ques- 
tioning the  validity  of  his  return.  It 
seems  to  me  to  be  impossible  to  give  any 
reason  for  inserting  ^t  particular  pxo- 
▼ision,  which  would  not  have  been  good 
fop  the  purpose  of  inserting  a  similar  pro- 
vision in  connection  with  all  other  matters 
whidi  stood  in  the  same  position  as  the 
dedsion  with  regard  to  ballot  papers. 

Therefore  I  come  without  doubt  to  the 
conelasion  that  the  returning  officer  has 
no  fonctions  beyond  those  which  are  de- 
fined by  the  Ballot  Act. 

Mr.  Douglas  haa  argued  that  such  a 
oonclusion  will  lead  to  great  inconvenience, 
and  that  there  are  di^nct  advantages  in 
the  returning  officer  having  the  power  to 
ponounoe  an  opinion,  and  give  effect  to 
his  opinion,  upon  the  qualification  of  a 
ouididate.  I  can  quite  conceive  that 
there  may  be  cases  in  which  it  would  be 
advantageous  that  the  returning  officer 
should  have  such  a  power,  where  the  dis- 
qualification was  a  matter  absolutely  clear 
and  beyond  question ;  but  if  I  look  at  the 
halance  of  convenience  it  seems  to  me  to 
he  enormously  the  other  way.  The  ques- 
tion of  qualification  or  disqualification 
must  frequently  depend  upon  nice  ques- 
tions of  law,  and  often  upon  difficult  and 
disputed  questions  of  fact.  If  the  return- 
ing officer  has  the  power  in  one  case,  he 
has  it  in  every  case.  It  seems  to  me  that 
80  far  from  its  being  expedient  to  hold 
that  he  has  this  power  in  every  case,  if  it 
were  a  matter  of  doubt  one's  inclination 
would  be  entirely  the  other  way.  I  can 
conceive  nothing  more  disadvantageous 
than  the  conclusion,  unless  one  was  forced 
to  it,  that  these  questions  are  in  every 
case  committed  to  the  determination  of 
the  returning  officer,  and  that  he  can  de- 
dare  elected  a  person  who  has  not  received 
the  majority  of  votes,  because  he  has  come 
to  the  oonclusion  that  for  some  reason  or 
other  one  of  the  candidates  is  disqualified. 
Having  arrived  at  the  conclusion  that 
the  returning  officer  has  no  power  beyond 
VOL.67.— Q.B. 


that  to  which  I  have  referred,  what  re< 
mains?    In  the  present  case  he  did  not 
"forthwith   declare,"  but  he  did  shortly 
after  the  election  make  public  the  fact,  and 
record  it,  that  he  had  found  the  majority 
of  votes  to  be  given,  not  to  the  appellant, 
but  to  Mr.  Boberts.     It  seems  to  me  that 
in  so   doing  he    declared    Mr.    Eoberts 
elected,  and  that  the  addition  of  an  ex- 
pression of  his  opinion  as  to  the  law,  which 
he  had  no  power  in  point  of  law  to  express 
at  aU,  did  not  as  a  matter  of  fact  i^ect 
what  he  had  done  in  declaring  that  Mr. 
Eoberts  had  obtained  the  greater  number 
of  votes,  from  which  it  follows,  as  it  seems 
to  me,  that  in  point  of  law  he  was  the 
candidate  elected.     But  even  if ,  as  I  have 
said,  this  is  to  be  regarded  as  a  nullity  and 
no  declaration  at  all,  then  Mr.  Pritchard 
has  not  been  elected,  and,  not  having  been 
elected,  it  is  certainly  not  competent  for 
him  to  institute  such  a  proceeding  as  this. 
If  Mr.  Eoberts  was  elected,  then,  by 
virtue  of  the  provisions  to  which  my  noble 
and  learned  friend  on  the  woolsack  has 
already  called  attention,  and  which  I  need 
not  repeat,  the  question  which  is  sought 
to  be  raised  in  these  proceedings  could 
only  be  determined  by  means  of  an  election 
petition.     I  think  that  it  was  intended  to 
put  an  end  to  the  difficulties  which  had 
often  arisen  as  to  the  proper  mode  of  pro- 
cedure, whether  in  a  particular  case  it  was 
to  be  by  Tnandamus  or  by  qiLO  warranto^ 
and  to  create  a  simple  mode  of  procedure 
which  in  the  case  of  an  election  could, 
shortly  after  the  election,  settle  the  ques- 
tions in  dispute. 

Upon  these  grounds  it  seems  to  me 
that  the  appeal  must  fail. 

Upon  what  may  in  some  sense  be  called 
the  main  question,  that  of  the  eligibility  of 
Mr.  Eoberts  as  a  .candidate,  I  do  not 
intend  to  express  any  opinion.  I  certainly 
must  not  be  understood  as  expressing  any 
dissent  from  the  view  which  has  been  ex- 
pressed by  the  Court  of  Appeal. 

I  should  like  to  say  one  word  with  re- 
gard to  the  cose  of  The  Queen  v.  Goaka 
(1),  to  which  my  noble  and  learned  friend 
opposite  (Lord  FitzGerald)  has  referred. 
I  quite  agree  with  him  that  it  is  not 
necessary  on  the  present  occasion  to  come 
to  any  oonclusion  as  to  whether  that  case 
was  lightly  decided,  or  whether  if  rightly 
2T 
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decided  it  Is  applicable,  having  regard  to 
the  altered  legislation  with  which  we  have 
to  deal.  But  it  seems  to  me  that,  so  fiur  as 
regards  the  question  whether  an  alderman 
is  capable  of  standing  as  a  candidate  for 
the  office  of  oounciUor,  the  caae  of  The 
Queen  y.  Cooke  (1)  was  not  a  considered 
decision  of  the  Court  of  Queen's  Bench. 
According  to  the  report  of  the  case  to 
which  our  attention  has  been  called,  it  was 
assumed,  and  was  necessarily  assumed,  that 
the  candidate  was  ineligible  because  it  had 
been  so  determined  in  another  proceeding, 
as  I  understand,  with  reference  to  the 
particular  case  and  the  particular  indi- 
vidual. The  decision,  therefore,  if  it  be  a 
decision  of  the  Couit  of  Queen's  Bench 
with  regard  to  the  eligibility  or  the  non- 
eligibility  of  an  alderman,  was  pronounced 
in  an  earlier  case,  of  which  no  report 
appears  to  be  forthcoming  except  one  con- 
tained in  the  local  papers  of  the  period ; 
and,  so  fjEkr  as  we  have  learnt  from  the  in. 
formation  which  has  been  afforded  to  us, 
the  case  really  was  not  argued  there, 
because  the  learned  counsel  who  appeared 
to  contend  in  favour  of  the  eligibility  of 
the  alderman  intimated  that  they  should 
have  great  difficulty  in  doing  so,  and 
practiodly  abandoned  the  case,  upon 
which  of  course  the  decision  followed 
against  them.  We  are  ignorant  of  the 
circumstances  under  which  that  took  place. 
No  doubt  they  were  counsel  of  very  great 
eminence,  but  that  appears  to  have  been 
the  mode  in  which  the  decision  in  Ths 
Queen  v.  Cooks  (1)  was  arrived  at.  I  have 
thought  it  desirable  to  state  what  my  view 
is  of  the  position  of  the  case  of  The  Queen 
V.  Cooke  (1),  but  it  is  not  necessary,  and 
I  do  not  desire,  to  express  any  opinion  as 
to  whether  it  was  well  decided,  or  whether 
it  is  applicable  to  the  present  case. ' 

Lord  Macnaqhten. — The  case  has  been 
very  ably  argued  by  Mr.  Douglas.  But, 
notwithstanding  his  argument,  I  do  not 
think  it  necessary  or  expedient  to  go  back 
further  than  the  Act  of  1882. 

The  cases  before  that  Act  either  illus- 
trate principles  which,  nowadays  at  any 
rate,  require  no  illustration,  or,  being  de- 
cided on  a  different  statute  differently 
worded,  are,  perhaps,  as  likely  to  mislead 
as  to  afford  a  safe  and  sure  guide.     The 


Act  of  1882,  with  so  much  of  the  Ballot 
Act  as  is  applicable  to  the  case,  fonns  a 
complete  code,  and  prescribes,  in  language 
not  I  think  susceptible  of  doubt,  what  the 
duties  of  the  returning  officer  are.  In 
municipal  elections  the  returning  officer, 
when  not  the  mayor,  is  relieved  from  some 
of  the  duties  cast  on  the  returning  officer 
in  Parliamentary  elections. 

He  has  nothing  to  do  with  the  nomina* 
tion  or  the  preparations  for  the  election. 

He  has  to  decide  any  question  arising  in 
respect  of  any  ballot  paper,  and  so  fSur  his 
decision  is  made  final,  but  subject  to  re- 
versal on  an  election  petition.  Beyond 
that  he  has  to  ascertain  the  result  of  the 
poll  by  counting  the  votes,  and  he  is  forth- 
with to  declare  to  be  elected  the  candidate 
to  whom  the  majority  of  votes  have  been 
given. 

Now  in  this  case  the  returning  officer 
added  up  the  votes  and  brought  out  the 
correct  result.  He  had  no  doubt  of  the 
arithmetical  result.  He  did  not  think  it 
necessary  to  go  through  the  process  again. 
It  then  became  his  duty  to  declare  the 
candidate  with  the  highest  number  of 
votes  elected.  He  had  no  power  to  do 
anything  else.  Instead  of  that,  he  goes 
home  without  making  any  declaration. 
Then,  apparently  on  the  strength  of  a 
somewhat  singtdar  opinion  (if  he  states 
it  correctly),  which  was  taken  before  the 
nomination,  and  was  to  the  effect  that  the 
nomination  of  Mr.  Boberts  would  be  void, 
and  one  which  it  would  be  the  duty  of  the 
returning  officer  to  reject,  he  makes  a 
return  which  both  parties  claim  to  be  in 
their  favour.  He  states  the  number  of 
votes  given  for  each  candidate,  which  of 
itself,  taken  in  connection  with  the  tenns 
of  the  Act,  makes  it  plain — ^that  is, 
'*  declares  "  which  of  the  two  was  elected. 
The  rest  of  the  placard  issued  by  the 
direction  of  the  returning  officer  is,  in  my 
opinion,  unwarranted  by  the  Act,  idle,  and 
inefficacious.  I  am  inclined  to  think  that 
the  final  declaration  of  the  numbers  by  the 
proper  officer  is  in  itself  a  declaration  of 
the  election  of  the  person  who  has  the 
highest  number,  and  that  it  is  not  rendered 
nugatory  because  the  returning  officer 
chooses  to  tack  on  to  it  a  private  opinion 
of  his  own  which  is  in  the  teeth  of  the 
Act,  and  announces  a  result  which  does 
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not  and  cannot  follow  from  the  only  facts 
wtdth,  it  was  his  duty  to  ascertain. 

For  these  reasons,  without  expressing 
any  opinion  on  the  other  points  which 
have  been  argued,  and  which,  if  raised, 
ought  to  be  raised  and  determined  on  an 
election  petition,  and  without  expressing 
either  approval  or  disapproval  of  the  case 
to  whidi  my  noble  and  learned  friend  on 
my  left  (Lord  FitzGerald)  has  referred, 
I  concur  in  the  motion  which  has  been 
proposed. 

Order  appealed  from  affirmed;  cmd 
appeal  dismissed,  vnth  costs. 


Solicitors — ^Belfrage  &  Co.,  agents  for  R.  S. 
ChamberlaiD,  Llandadno,  for  appellant; 
Bloxam  &  Ellison,  agents  for  J.  B.  Boberts 
&  Roberts,  Bangor,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

fWEELB  AND  COMPANY  {ap- 

1888.         J     peUarUs)  v,  colquhoun 
March  12, 13,  ]      (Surveyor    of    Taxes) 
L     (respondent)* 

Bevenue — Income  Tax — Foreigner  resi* 
dnU  Abroad  —  Trade  exercised  wUhin 
UnUed  Kingdom — ProJUs-^Agent  in  Re- 
csipt  of  Profits— 16  dh  17  Vict.  c.  34— 
5  <£r  6  nct.e.  35.  ss.  41  and  44. 

The  appellants,  manufacturers  of  wines 
in  France,  domiciled  and  resident  there, 
through  an  agent  resident  in  the  United 
Kingdom  were  advertised  as  sellers  of 
mneSy  and  through  the  agent  were  in  the 
habit  of  making  contracts  for  the  sale  to 
euslomers  in  tiie  United  Kingdom  of  wines, 
which  were  forwarded  direct  from  France 
to  the  custojners,  the  latter  paying  the  cost 
of  the  packing  cmd  carriage  of  the  wines. 
The  appeUcmts  had  no  hailing  account,  or 
^oek  of  wvnes,  or  office  or  establishment 
in  the  United  Kingdom,  but  their  nam>es 
appeared  on  an  inside  door  of  the  agent's 
office.    Payments  by  the  customers  were 

*  Coram   Lord  fisher,  M.R.,  Fry,  L.J.,  and 
l-opes,L.J. 


made  sometimes  to  the  agent  and  trans- 
mitted by  the  agents  to  the  appellants,  and 
sometimes  by  bills  of  exchainge  drawn  by 
tfie  appellants  on  the  customers.  The  argents 
had  no  interest  in  any  sale  other  than  their 
commission  on  the  transaction: — Held, 
that  a  "  trade  "  was  "  exercised  within  the 
United  Kingdom  "  within  the  meaning  of 
16  0&  17  Vict.  c.  34.  s,  2,  schedule  D,  in 
respect  of  the  annual  profits  arising  from 
which  income  tax  might  be  charged. 

Per  Curiam  :— -4  foreigner  not  resident 
within  the  United  Kingdom  may  be  assessed 
to  the  income  tax  under  16  dh  17  Viet.  c.  34 
and  5^6  Vict,  c.  36  in  respect  of  annual 
profits  accruing  to  him  from  a  trade  exer* 
cised  within  the  United  Kingdom,  nottoith*- 
standing  that  he  has  not  within  die  United 
Kingdom  a  factor  or  agent  in  receipt  of 
the  profits  within  the  meaning  of  section  4l 
of  5  <k  6  Vict.  c.  35,  the  provisions  of  this 
section  being  in  aid  cmd  not  in  derogcttion 
of  the  duties grantedby  16  dh  17  Vict,  c.  34. 

Case  stated  under  43  &  44  Yict.  c  19. 
s.  59,  by  the  Commissioners  for  general 
purposes  of  the  Income  Tax  Acts  for  the 
city  of  London,  for  the  opinion  of  the 
Queen's  Bench  Division,  upon  an  appeal 
by  Messrs.  Werle  &  Co.  against  an  assess- 
ment of  4,000Z.  under  16  &  17  Vict.  c.  34. 
s.  2,  schedule  D,  in  the  name  of  their 
agents  Fenwick  &  Co. 

The  Case,  so  far  as  material,  was  stated 
as  follows : — 

4.  The  appellants'  firm  is  composed  of 
three  persons,  all  of  whom  are  French 
subjects,  and  are  domiciled  and  reside  in 
France.  The  business  of  the  firm  is  that 
of  vineyard  proprietors,  champagne  makers^ 
and  champagne  merchants,  at  Beims,  in 
the  Republic  of  France. 

5.  The  appellants,  in  pui'suance  of  their 
buedness,  ai-e  in  the  habit  of  forwarding 
and  sending  champagne  to  England.  The 
yearly  quantity  of  wine  so  forwarded  and 
sent  over  is  very  considerable,  and  the 
transactions  extend  over  many  years.  In 
addition  to  the  wine  forwarded  and  sent 
to  England  above  mentioned,  the  appel- 
lants carry  on  a  very  large  business  in 
various  other  parts  of  the  world,  and  very 
large  quantities  of  champagne  are  annually 
sold  by  them  for  delivery  in  other  countries 
besides  England ;  all  such  sales  are  made 
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oa  tibe  same  terins  as  those  relating  to  sales 
to  English  consumers  herelnafber  men- 
tioned. 

6.  Advertisements  in  the  Wine  Trade 
Review  and  Ridley  k  Co.'a  Wine  and  Spirit 
Circular,  both  publications  circulating  ex- 
clusively among  the  wine  trade,  are  from 
time  to  time  issued  and  published  in  Eng- 
land of  the  appellants'  wine,  and  price  lists 
and  circulars  are  from  time  to  time  issued 
and  distributed  to  England  by  Fenwick  & 
Co.,  with  the  authority  of  the  appellants, 
detailing  the  price  and  terms  of  sale  of  the 
appellants*  wine.  These  circulars  are  sent 
to  wine  merchants  and  dealers,  and  not 
to  private  consumers.  (The  circulars  in 
question  were  dated  at  Reims  the  1st  of 
January,  1886,  and  concluded  with  a 
lithographed  signature  of  the  appellants. 
At  the  foot  were  the  printed  words, 
"  With  best  compliments  of  Fenwick  & 
Co.,  sole  agents  in  the  United  Kingdom," 
«fcc.  "London,  16th January,  1886."  The 
price  lists,  which  gave  the  prices  of  the 
wines  of  other  manufacturers  of  wines 
abroad  as  well  as  of  the  appellants'  wines, 
gave  the  prices  in  French  money,  with  the 
words,  "  In  the  cellars  at  Reims,"  and  the 
price  in  London,  and  were  signed  "  Fen- 
wick &  Co.,  sole  agents  in  the  United 
Kingdom.") 

7.  The  appellants  have  an  arrangement 
with  Fenwick  k  Co.,  who  carry  on  general 
business  as  wine  merchants,  under  which 
they  act  as  the  sole  representatives  in 
England  of  the  appellants  for  the  sale  of 
their  champagne  at  such  prices  as  are 
from  time  to  time  furnished  by  the  ap- 
pellants, who  pay  Fenwick  <fe  Co.  a  com- 
mission on  all  wine  sold  by  the  appellants 
in  England,  whether  through  the  agency 
of  Fenwick  &  Co.  or  otherwise.  The  ap- 
pellants do  not  otherwise  remunerate  Fen- 
wick k  Co.,  who  pay  their  own  office  and 
other  expenses. 

8.  Fenwick  k  Co.'s  place  of  business 
consists  of  a  set  of  offices  at  124  Fenchurch 
Street,  in  the  city  of  London,  which  pre- 
mises are  taken  in  their  own  name  and  on 
their  own  sole  account,  and  where  they 
carry  on  their  own  business  as  wine  jmer^ 
chants.  The  names  of  Fenwick  k  Co. 
alone  appear  on  the  outer  door;  but  on  an 
inside  window,  which  can  only  be  seen 
from  the  staircase  leading  to  the  office  of 


Fenwick  k  Co.,  the  following  names  ap- 
pear: — 

"Werle  k  Co. 

^'Succrs.    Veuve   Clicquot  Ponsaidin, 
Rheims. 

"  Fenwick  k  Co.,  agents. 

"  Late  Robert  Selby  k  Sons." 

Fenwick  k  Co.  caused  the  following 
entry  to  be  inserted  in  the  list  of  wine 
merchants  in  the  London  Directory : "  Clic- 
quot Fonsardin  Veuve,  124  Fanchurch 
Street,  E.C."  Fenwick  k  Co.  made  a 
special  payment  on  their  own  account  to 
obtain  the  above  insertion.  Fenwick  k 
Co.  are  duly  taxed  on  all  profits  made  by 
them,  including  their  profits  made  as  re- 
presentatives of  the  appellants. 

9.  Fenwick  k  Co.  seek  for  orders  for 
the  appellants*  champagne  in  various  parts 
of  England.  All  osiers  for  the  appel- 
lants' wine  are  sought  and  taken  for  and 
on  behalf  of  the  appellants  by  Fenwick 
k  Co.  as  their  agents.  The  orders  so 
obtained  are  transmitted  by  Fenwick  k 
Co.  direct  to  the  appellants  at  Reims,  in 
the  Republic  of  Fruice. 

10.  In  response  to  the  orders  so  received 
the  appellants  forward  the  wine  direct  to 
the  customer,  and  the  goods  are  invoiced 
to  him  in  the  appellants'  own  name  as 
vendors. 

11.  The  purchasers  pay  the  equivalent 
of  the  amount  of  the  invoice  in  English 
money,  or  by  bill  on  Paris  in  French  money, 
to  Fenwick  k  Co.,  at  124  Fenchurch 
Street  aforesaid,  and  Fenwick  k  Co.  at 
once  remit  the  amount  to  the  appeUants^ 
or  the  amount  is  remitted  by  the  pur- 
chaser direct  to  the  appellants  at  Reims. 
If  paid  to  Fenwick  k  Co.  it  is  not  carried 
to  the  credit  of  the  appellants  in  any 
current  account.  Some  amounts,  due  in 
respect  of  the  wine  so  sold,  are  paid  by  bills 
of  exchange  drawn  by  the  appellants  on 
the  purchasers,  and  forwarded  by  the  ap- 
pellants to  Fenwick  k  Co.  at  124  Fen- 
church Street  aforesaid,  in  order  that  they 
may  obtain  the  acceptance  of  the  bills, 
which,  when  obtained,  are  then  held  on 
behalf  of  the  appellants.  The  appellants 
send  from  Reims  formal  receipts  to  the 
purchasers  for  all  payments,  whether  made 
direct  or  through  Fenwick  k  Co. 

12.  The  apj^Uants  take  all  gains  and 
suffer  all  losses  occasioned  on  the  sale  of 
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ukj  wine  in  England,  and  Fenwick  dc  Co. 
have  no  interest  in  any  such  sale  other 
than  their  agente*  oommiBsion  on  such 
transaction. 

13.  It  has  occasionally  happened  that 
porohaBerB  haye  not  paid  for  wine  supplied 
by  the  appellants,  and  thweupon  proceed- 
ings have  been  taken  in  the  English  Courts 
in  the  name  of  the  appellants,  and  proof 
in  bankruptcy  has  been  made  in  their 
Bsme  against  a  bankrupt  debtor. 

14.  The  terms  on  sale  are  that  all  wine 
is  sold  as  it  is  then  stored  in  the  appellants' 
cellars  at  Beims.  The  cost  of  packing 
and  forwarding  the  wine  is  paid  by  the 
buyer,  who  dso  pays  the  carriage  and 
freight,  and  the  wine  is  at  his  risk  from 
the  time  it  leaves  the  appellants'  cellars. 

15.  The  appellants  keep  a  large  stock  of 
wine  in  Reims  for  sale  in  any  part  of  the 
world,  but  they  keep  no  wine  in  England. 

The  question  for  the  opinion  of  the 
Court  was  whether,  on  the  above  facts, 
a  trade,  employment,  or  vocation  is  exer- 
dsed  within  the  United  Kingdom  which 
renders  the  appellants  liable  to  be  assessed 
for  duties  on  profits  nnder  schedule  D  of 
16  4fe  17  Vict.  c.  34.  s.  2  (1). 

(1)  16  Ac  17  Viot.  o.  34.  by  8.  2,  provides  that 
the  duties  granted  by  the  Act  are  to  be  deemed 
to  be  granted  and  made  payable  yearly  for  and 
in  lenpect  of  the  seyeial  properties,  profits,  and 
gains  reepeotively  described  in  the  several 
schednles  in  the  Act,  and  marked  respectively 
A,  B,  C,  D,  and  B,  and  to  be  charged  nnder 
suoh  respective  schednles — that  is  to  say  (inter 

alia) 

"  Schedule  D. 
**....  And  for  and  in  respect  of  the  annnal 
profits  or  gains  arising  or  accruing  to  any  person 
whatever,  whether  a  subject  of  her  Majesty  or 
Hot,  althoogh  not  resident  within  the  United 
Kingdom,  from  any  property  whatever  in  the 
United  ^Lagdom,  or  any  profession,  trade,  em- 
ployment, or  vocation  exercised  within  the 
united  Kingdom,  and  to  be  charged  for  every 
twenty  Bhillings  of  the  annual  amoxmt  of  such 
profits  and  gains." 

By  section  5  of  the  same  Act,  it  is  provided 
that  the  duties  granted  by  the  Act  shall  be 
assessed,  raised,  levied,  and  collected  under  the 
Tegulati<His  and  provisions  of  6  &  6  Vict.  c.  35. 

5  ft  6  Vict.  c.  86  (inter  aUa)  provides  as 
follows : — Section  41 :  "...  .  Any  person  not 
resident  in  Great  Britain,  whether  a  subject  of 
her  Majesty  or  not,  shall  be  chargeable  in  the 
name  of  such  trustee,  ...  or  of  any  factor, 
agent,  or  receiver  having  the  receipt  of  any  pro- 
fits or  gains  arising  as  herein  mentioned  and 
belonging  to  such  person,  in  the  like  manner 


The  Qneen's  Bench  Division  (Lord 
Coleridge,  C.J.,  and  Field,  J.)  was  of 
opinion  that  this  case  could  not  be  distin- 
quished  from  Fommery  and  Apthorpe  (2), 
and,  without  expressing  approval  of  tnat 
case,  determined  the  question  in  favour  of 
the  respondent. 

The  appellants  appealed. 

Cohen,  Q.C.,  and  F.  W.  HoUams,  for  the 
appellants. — f^t,  it  is  not  intended  by 
the  Income  Tax  Acts  to  impose  a  charge 
upon  a  foreigner  not  resident  within  the 
United  Kingdom.  The  Acts  only  impose 
a  charge  in  respect  of  profits  or  gains,  if 
the  foreigner  has  an  agent,  within  the 
meaning  of  section  41  of  5  (k  6  Vict.  c.  35, 
resident  within  the  United  Kingdom  in 
receipt  of  the  profits  or  gains.  The  scheme 
of  the  Acts  is  not  that  the  foreigner  shall 
be  assessed,  but  that  an  assessment  shall 
be  made  in  respect  of  the  profits  and  gains, 
where  the  circumstances  bring  them  within 
the  Acts.  16  <fc  17  Vict.  c.  34.  s.  5  pro- 
vides that  the  duties  shall  be  assessed 
under  5  dc  6  Vict.  c.  35 ;  and  this  Act,  after 
providing  by  section  52  for  the  case  of 
persons  residing  in  England  and  directly 
chargeable  in  respect  of  a  trade  exercised 
in  the  United  Kingdom,  provides  by  sec- 
tion 53  for  the  corresponding  case  of  a 
person  not  resident  in  the  United  Eang- 
dom,  in  which  case  the  agent  within  the 
meaning  of  section  41  is  to  be  charged. 

and  to  the  like  amount  as  would  be  charged  if 
such  person  were  resident  in  Great  Britain,  and 
in  the  actual  receipt  thereof ;  and  every  such 
trustee,  .  .  .  agent,  or  receiver  shall  be  answer* 
able  for  the  doing  of  all  such  acts,  matters,  and 
things  as  shall  be  required  to  be  done  by  virtue 
of  this  Act  in  order  to  the  assessing  of  any  such 
person  to  the  duties  granted  by  this  Act,  and 
paying  the  same." 

Section  44 :  "  That  where  any  person,  being 
trustee,  agent,  factor,  or  receiver  ....  of  or 
for  any  person,  shall  be  assessed  under  this 
Act  in  respect  of  such  person,  ...  it  shall  be 
lawful  for  eveiy  such  person  who  shall  be  so 
assessed,  by  and  out  of  the  money  which  shall 
come  to  his  hands  as  such  trustee,  agent,  factor, 
or  receiver  ....  as  aforesaid,  ...  to  retain 
so  much  and  such  part  thereof  from  time  to 
time  as  shall  be  sufficient  to  pay  such  assess- 
ment j  and  every  such  trustee,  agent,  factor,  or 
receiver  ....  shall  be  and  is  hereby  indemni- 
fied against  every  person  ....  for  all  payments 
which  he  shall  znake  in  pursuance  and  by  virtue 
of  this  Act." 

(2)  66  Law  J.  Rep.  Q.B.  156. 
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Here  the  appellants  liave  no  agent  resident 
in  the  United  Kingdom  within  section  41. 
Fenwick  &  Co.  are  not  in  receipt  of  the 
profits  and  gains,  and  are  not  entitled  to 
deduct  the  duty  assessed — 6  &  6  Vict, 
c.  35.  s.  44.  Could  the  appellants  be  as- 
sessed in  cases  where  the  order  given  by 
the  English  customer  was  that  the  appel- 
lants should  forward  the  wine  to  India  or 
Australia  f 

They  referred  to  the  argument  of  Mel* 
lish,  counsel,  in  SttUey  v.  The  Attorney 
General  (3)  and  Frichaen  v.  Last  (4). 

Secondly,  no  trade  is  exercised  within 
the  United  Kingdom.  There  is  a  trade 
with  England,  but  not  in  England.  The 
property  in  and  possession  of  the  wines 
pass  to  the  English  customer  in  France. 
The  appellants  do  not  pay  for  the  office  in 
London,  and  hare  no  derks  there.  Trade 
is  exercised  at  the  place  where  profits 
come  home  to  the  trader. 

They  referred  to  the  judgment  of  Cock- 
bum,  C.J.,  in  SuUey  v.  The  AUomey^- 
General  (3). 

The  appellants  would  only  be  liable  if 
there  were  a  branch  establishment^  or 
something  like  it,  carried  on  by  an  agent 
or  one  of  the  partners.  They  distinguyied 
Pommery  amd  Apthorpe  (2)  and  Tischler 
V,  Apthorpe  (5)  upon  the  facts. 

The  Solicitor-General  {Sir  Edward 
Clwrhe,  Q,G.)  (i.  V.  Dicey  with  him),  for 
the  respondent. — A  trade  is  exercised  in 
the  United  Kingdom.  The  making  of 
the  valuable  contract  is  the  trade;  it  is 
immaterial  where  the  goods  come  from — 
Erichsen  v.  LcMt  (4).  What  is  done  by 
Fenwick  <&  Co.  is  exactly  the  same  as  what 
is  done  by  persons  carrying  on  bui^iness  on 
their  own  account. 

[Fbt,  L.J. — Can  two  persons  exercise 
the  same  trade  in  two  places  11 

Powmery  cmd  Apthorpe  (2)  cannot  be 
distinguished.  Here  Fenwick  &  Co.  re- 
ceive the  payments  from  the  customers^ 
and  it  is  immaterial  whether  a  banking 
account  or  a  stock  of  wine  is  kept  in  the 
United  Kingdom. 
Colien,  Q.C.,  replied. 

(3)  5  Hurl.  &  N.  711 ;  29  Law  J.  Bep.  Exch. 
464. 

(4)  51  Law  J.  Rep.  Q.B,  86;  Law  Eep. 
8Q»B.  D.  414. 

(5)  33  W.  B.  648. 


LoBD  EsHBB,  M.R. — ^In  this  case  we 
have  to  say  whether  the  appellants,  who 
are  foreigners,  are  assessable  to  income  tax 
as  provided  by  16  &  17  Vict,  c  36.  b.  2, 
schedule  D,  upon  the  annual  profits  arising 
or  accruing  to  them,  although  not  resident 
within  the  United  Kingdom,  from  a  trade 
exercised  within  the   United  Kingdom. 
There  is  no  question  as  to  whether  the 
appellants  have  been  assessed  in  the  proper 
form,  or  as  to  whether  they  are  the  right 
persons  to  be  assessed,  and  it  is  admitted 
that  they  receive  profits;  and  therefore 
the  question,  and  the  only  question,  we 
have  to  determine  is  reduced  to  this :  Was 
there  a  trade  carried  on  in  England  in 
respect  of  the  wine  supplied  by  the  appel- 
lants 1    Now,  I  agree  with  Chief  Justice 
Cockbum  when  he  said,  in  SuUey  v.  The 
Attorney-General  (3),  that  this  is  in  eadi 
case  a  question  of  fact.     The    question 
is  twofold — first.  Is  there  a  trade  carried 
on  ?  and,  secondly.  Is  that  trade  carried  on 
within  the  United  Kingdom!     Now,  if 
the  question  is  one  of  fact,  it  is,  of  course, 
impossible  to  give  an  exhaostive  definition 
as  to  what  will  constitute  the  exerdsing 
of  a  trade.    A  particular  set  of  facts  may 
in  one  case  be  held  to  amount  to  the 
exercise  of  a  trade,  but  the  sets  of  facts  in 
a  hundred  other  cases,  though  they  have 
no  single  &uct  in  common  with  the  first 
case,  may  likewise  constitute  the  exercise 
of  a  trade.    The  question,   therefore,  is 
whether  upon  the  facts  in  this  case  there 
was  a  trade  exercised  in  England! 

Now  the  appellants  are  vineyard  pro* 
prietors  and  makers  of  wines  in  France,  and 
they  have  their  wine  at  Beims.  They  desire 
to  do  business  in  wine — in  other  words,  they 
desire  to  sell  it.  The  sale  of  the  wine  is 
the  trade.  That  trade  the  appellants  carry 
on  at  Beims,  no  doubt,  and  if  Englishmen 
went  to  Baims  and  ordered  wine  there  for 
India,  for  example,  I  think  it  is  plain  that 
the  appellants  would  stQl  be  exercising 
their  trade  at  Beims,  and  not  in  England* 
But  the  appellants  desire  to  cany  on 
business  in  England,  and  the  question  we 
now  have  to  det^mine  is  whether  what 
is  done  by  them  amounts  to  ''a  trade 
exercised  within  the  United  Kingdom.^ 
Now,  for  the  purpose  of  doing  business 
the  appellants  appoint  a  certain  firm  theif 
agents  in  England^  and  authorise  these 
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igentB  to  send  out  drcnlars  asking  for 
onlers — that  is  to  say,  inviting  business. 
The  agents  are  authorised  to  name  the 
prices  of  the  wines,  but  the  prices  are 
fixed  by  tJie  appellants,  and  are  the  prices 
of  the  wines  in  England,  not  in  France, 
80  that  the  agents  invite  orders  in  £ng< 
land  for  English  prices.  I  think,  also, 
we  most  take  it  that  the  agents  are 
aathoriaed  to  put  the  names  of  the  appel- 
lants in  the  London  Directory — ana  the 
meaning  of  putting  their  names  in  the 
London  JHredory  I  take  to  be  that  the 
appellants  want  to  do  business  in  Eng- 
land. It  appears,  therefore,  that  the  agents 
have  reomved  authority  from  the  appellants 
to  obtain  orders  for  the  purchase  of  par- 
ticular wines  at  given  prices.  It  is  said 
that  the  agents  had  no  authority  to  enter 
into  contracts  for  the  sale  of  the  wine, 
but  only  to  receive  orders  and  forward 
them  to  the  appellants  in  France ;  but  the 
amdosion  seems  to  me  irresistible,  as  a 
matter  of  business,  that  the  agents  had 
power  to  make  contracts  for  the  sale  of 
the  wine.  It  is  said  that  the  orders  ob- 
tained by  the  agents  might  be  for  the  de- 
livery of  the  wine  elsewhere  than  in  Eng- 
land, but  I  cannot  doubt  that  in  ninety- 
nine  oases  out  of  a  hundred  the  wines 
were  to  be  delivered  in  England.  Now, 
how  were  the  contracts  to  be  fulfilled )  It 
appears  to  me  that  the  appellants  con- 
tracted to  select,  to  pack,  and  to  despatch 
the  wines  to  the  addresses  in  England  of 
the  purchasers.  It  is  true  that,  as  be- 
tween the  appellants  and  the  purchasers, 
it  was  stipulated  that  the  purchasers 
should  pay  the  cost  of  packing  and  car- 
riage, but  the  inference  is  plain  that  the 
carriers  and  packers  abroad  would  look 
for  payment  to,  and  would,  in  fjEUst,  be 
paid  by,  the  appellants,  who  would  after- 
wards, it  is  true,  be  repaid  by  the  pur- 
diaaers.  Further  (although  in  the  present 
esse  I  think  it  is  not  necessary  to  detei^ 
mine  the  question  whether  or  not  there 
was  an  agent  in  England  to  receive  the 
payments),  the  inference  appears  to  me  to 
be  plain  ^at  the  payments  by  the  pur- 
chasers were  to  be  made  to  or  through  the 
agents  in  London,  and  I  have  no  doubt 
whatever  that  payment  to  the  agent,  if  in 
cashi  would  be  a  good  payment.  There 
may  have  been  cases  in  which  the  pay- 


ment was  sent  direct  by  the  purchaser  to 
the  appellants,  but  still  there  was  an 
agent  in  England  who  was  entitled  to 
receive  payment  and  did  receive  payment.. 
Now,  what  are  the  conditions  necessary 
to  the  carrying  on  of  a  trade  in  winet 
The  fundamental  object  of  the  trader  is 
to  obtain  contracts  or  orders  for  his  wine, 
which  he  fulfils  by  supplying  the  wine.  It 
is  by  executing  the  contracts  that  the  ap- 
pellants make  their  profits.  What  they 
do  at  Reims — ^their  staff,  their  manu&o- 
tory,  their  warehouses  there — is  not  their 
trada  That  is  all  expenditure.  The  sale 
of  the  wines  is  the  substance  of  the 
whole  matter,  and  it  cannot  be  doubted 
that  the  trade  consists  in  the  sales.  If 
this  be  true,  then  the  next  question  is. 
Was  that  trade  carried  on  in  England  %  One 
way  (I  do  not  say  the  only  way,  for  the 
question  must  ultimately  be  determined 
by  the  facts  in  each  case)  of  testing  the 
matter  is  that  which  I  stated  in  Einchsen 
V.  Last  (4).  I  there  said:  "Wherever 
profitable  contracts  are  habitually  made 
m  England,  by  or  for  foreigners,  with  per- . 
sons  in  England,  because  they  are  in  Eng- 
land, to  do  something  for  or  supply  some- 
thing to  those  persons,  such  foreigners  are 
exercising  a  profitable  trade  in  England." 
It  would  be  better,  instead  of  saying ''  such 
foreigners  are  exercising  a  profitable  trade 
in  England,"  to  say,  ''  a  profitable  trade  is 
then  exercised  in  England."  Lord  Jus- 
tice Cotton  says,  "  When  a  person  habitu- 
ally does  and  contracts  to  do  a  thing 
capable  of  producing  profit,  and  for  the 
purpose  of  producing  profit,  he  carries  on 
a  trade  or  business."  And  the  Lord  Jus- 
tice in  effect  says  that  where  that  is  done 
in  England,  a  trade  is  carried  on  in  Eng- 
land. The  late  Master  of  the  Bolls  said, 
''There  are  a  multitude  of  things  which 
together  make  up  the  carrying  on  of 
trade,  but  I  know  no  one  distinguishing 
inddenty  for  it  is  a  compound  fact  made 
up  of  a  variety  of  things."  This  is  quite 
true,  and  I  repeat  Uiat  what  I  have 
stated  is  not  the  only  thing  which  con- 
stitutes  carrying  on  trade,  but  I  say 
that  where  what  I  have  stated  is  done, 
there  trade  is  carried  on.  The  late  Mas- 
ter of  the  Bolls  then  goes  on  to  state  the 
facts,  and  says,  ''The  company  habitually 
receive    money    in    this    country    from 
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English  subjects  for  messages  sent  from 
England  to  places  abroad,  and  tbey  trans- 
mit those  messages  from  stations  in  this 
country  to  places  abroad.  This,  I  think, 
makes  it  a  carrying  on  of  trade  in  this 
country."  That  is  to  say,  because  the 
messages  were  sent  (which  was  the  trade 
in  that  case)  from  England  for  money,  this 
was  carrying  on  a  trade  in  England. 
Now  in  none  of  those  statements  is  the 
fe,ct  that  there  was  an  establishment  in 
the  United  Kingdom  relied  upon  as  a 
necessary  condition  of  a  trade  being 
carried  on  there,  for  a  trade  may  be  carried 
on  without  an  establishment.  Again,  in 
none  of  the  statements  is  the  fact  of  money 
being  received  in  the  United  Kingdom 
relied  on,  for  money,  though  it  be  received 
in  the  United  Kingdom,  may  still  be  received 
in  respect  of  a  trade  carried  on  abroad. 
The  fact  that  the  money  is  received  in  the 
United  Kingdom  may  be  a  strong  fact  to 
shew  that  the  trade  is  exercised  there; 
but  it  is  not  essential ;  the  making  of  the 
contracts  is  the  substance  of  the  matter. 
Therefore,  both  on  the  authority  of  Erich- 
sen  V.  Last  (4)  and  on  the  facts  of  this  case, 
I  am  of  opinion  that  there  was  a  trade 
exercised  within  the  United  Kingdom 
because  contracts  were  made  there.  As 
to  the  case  of  Pommery  and  Apthorpe  (2) 
I  think  it  was  rightly  decided.  It  was  a 
different  case,  and  perhaps  a  stronger  case, 
than  the  present ;  but  it  is  impossible  to 
argue  that  there  was  no  trade  exercised 
in  the  United  Kingdom  in  this  case  be- 
cause the  facts  here  are  not  so  strong  as 
the  facts  in  that  case. 

But  then  the  argument  was  addressed 
to  us  that,  assuming  that  there  is  a  trade 
carried  on,  still  if  there  be  no  one  resident 
in  the  United  Kingdom  who  can  be  as- 
sessed— in  other  words,  if  there  be  no  such 
agent  as  is  mentioned  in  section  41  of  5 
&  6  Vict.  c.  36  within  the  United 
Kingdom,  then  there  is  no  trade  carried  on 
within  the  United  Kingdom  in  respect  of 
the  profits  of  which  an  assessment  can  be 
made.  Upon  this  point,  though  I  do  not 
think  any  question  of  this  kind  is  now 
before  us,  I  agree  with  what  was  said  by 
Mr.  Justice  Mathew  in  Tischler  v.  Ap- 
thorpe (5).  I  am  of  opinion  that  the  pro- 
visions of  section  41  are  not  in  derogation 
of,  but  in  aid  of  the  rights  of  the  Grown  as 


regards  revenae.  If  the  Crown  can  find 
an  agent  within  the  meaning  of  section  41 
within  the  United  Kingdom,  they  may, 
according  to  that  section,  assess  him ;  bat 
though  they  can  find  no  such  agent  they 
may  still  assess  the  person  receiving  the 
profits,  if  they  can  reach  him.  The  section 
is  directed  only  to  providing  in  certain 
cases  a  convenient  machinery  for  securing 
the  revenae  provided  by  the  Acts. 

As  to  the  question  b^ore  us,  I  rely  upon 
what  was  said  in  Erichsen  v.  Last  (4),  and 
I  think  that  in  this  case  there  was  a  trade 
exercised  within  the  United  Kingdom. 
It  is  not  denied  that  there  were  profits 
from  that  trade,  and  that  they  were  re- 
ceived by  the  appellants.  In  my  opinion 
it  signifies  not  where  the  profits  were  re- 
ceived, and  I  think,  therefore,  that  this 
appeal  must  be  dismissed. 

Fbt,  L.J. — ^I  am  of  the  same  opinion. 
The  question  before  us,  which  arises  upon 
Schedule  D  of  16  A  17  Vict.  c.  34.  s.  2, 
is  not  whether  a  trade  is  carried  on  by  the 
appellants,  but  whether  there  is  a  trade 
carried  on  in  the  United  Kingdom  from 
which  the  appellants  receive  profits.  I 
shall  not  attempt  to  give  any  definition  of 
what  constitutes  the  "  exerdse  of  a  trade," 
for  I  agree  with  what  the  late  Master  of  the 
Bolls  haA  said  upon  that  point,  and  I  agree 
with  him  that  the  question  is  not  one  of 
law,  or  one  as  to  which  we  can  lay  down 
any  distinguishing  incidents,  bat  is  a  com- 
pound fact.  In  some  cases,  as  in  the  case 
of  a  small  shopkeeper  who  does  nothing 
but  sell  in  his  shop  wares  that  belong  to 
himself,  reoeiving  payment  in  the  shop  for 
the  wares  he  there  delivers  to  the  customer, 
the  matter  presents  no  difficulty  ;  bat  it  is 
otherwise  where  the  business  is  carried  on 
in  a  more  complicated  manner,  where  it  is 
carried  on  by  the  intervention  of  agents, 
where,  it  may  be,  the  place  where  the  con- 
tract is  made,  the  place  where  the  princi- 
pal is,  the  place  where  the  goods  are  sold, 
and  the  place  where  they  are  to  be  de- 
livered, are  all  different.  In  each  case 
the  question  is  whether,  taking  all  the 
circumstances  of  the  case,  it  can  be  said 
that  a  trade  is  carried  on  within  this 
realm.  It  appears  to  me  that  the  same 
trade  may  be  carried  on  in  many  places. 
The    head    office  of  a   firm,  the    place 
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wliera  the  goods  are  manufactured,  the 
place  where  the  contracts  are  made,  may 
all  of  them  be  places  in  which  the  bnsi- 
Dess  or  parts  of  the  business  is  or  are 
earned  on.  In  the  present  case  we  find 
that  the  appellants  carry  on  the  busi- 
neGB  of  yineyard  proprietors  and  cham- 
pagne makers  and  merchants,  and  there 
can  be  no  doubt  that  a  portion  of  their 
bosiness  is  carried  on  in  France,  but 
that  business  means  the  selling  of  cham- 
pagne, and  this  they  carry  on  by  agents, 
and  these  agents,  not  occasionally  only,  but 
habitually,  make  contracts  for  the  aaJe  of 
the  wines.  Those  contracts  are  so  made 
in  the  United  Kingdom.  Pausing  here, 
therefore,  I  remark  that  a  most  important 
—perhaps  the  most  essential — part  of  the 
business  is  exercised  by  the  agents  in  the 
United  Kingdom.  But  the  matter  does 
not  stop  there,  for  (without  saying  what 
circumstances  are  material)  I  remark  that 
there  are  other  circumstances  here  which 
are  worthy  of  consideration.  The  pay- 
ments by  the  purchasers  (no  doubt  for 
transmission  to  the  principals)  are  made 
to  the  agents  in  this  country,  and  I  have 
no  doubt  receipts  are  there  given  to  the 
purchasers  by  the  agents  as  the  result  of 
the  contracts  entered  into  in  this  country. 
Further,  the  goods  are  sent  by  carrying 
agents  and  received  in  the  United  King- 
dom by  the  purchasers,  though  I  do  not 
say — for  we  are  not  informed  by  whom  the 
carrier  in  these  cases  is  selected — that  there 
may  not  be  a  delivery  in  a  certain  sense  in 
France.  Again ,  we  find  that  advertisements 
are  issued  in  the  United  Kingdom,  with 
the  authority,  I  am  satisfied,  of  the  appel- 
lants, for  the  purpose  of  causing  contracts 
for  the  sale  of  wine  to  be  there  entered 
into,  and  in  the  same  way,  and  for  the 
same  purpose,  the  name  of  the  appellants' 
finn  appears  on  the  window  »of  the  agents' 
office  in  London  as  principals,  and  is  also 
inserted  in  the  London  Directory.  Is  it 
then  true  to  say,  putting  all  these  facts 
together,  and  without  determining  which 
of  them,  if  any,  is  essential,  that  a  trade 
is  exercised  in  the  selling  of  champagne 
in  the  United  Kingdom — whether  by  the 
appellants  or  some  one  else  I  care  not  to 
enquire  1  This  is,  as  it  is  in  every  case,  a 
question  of  fact,  and  in  my  opinion  must 
Vol.  57.— Q.B. 
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in  the  present  instance  be  answered  in  the 
affirmative. 

But  Mr.  Cohen  says  that  we  cannot 
determine  the  question  simply  by  the 
language  of  Schedule  D.  He  says  that 
section  41,  which  provides  a  machinery 
for  enforcing  the  duty  given  by  these 
Acts,  shews  that  a  person  resident  abroad 
is  only  to  be  charged  in  the  event  of  his 
having  a  ^*  factor,  agent,  or  receiver,  hav- 
ing the  receipt  of  any  profits  or  gains,'' 
resident  in  this  country,  and  that  the  ap- 
pellants have  no  such  factor  or  agent  in 
this  case.  I  agree  with  the  view  taken  by 
the  Master  of  the  Bolls  as  to  this  point.  I 
think  that  section  41  does  not  limit  the 
generality  of  the  charge  imposed  by 
Schedule  D  of  16  &  17  Vict.  c.  34,  but 
only  provides  a  convenient  machinery  to 
be  applied  for  enforcing  the  charge  in 
cases  where  theie  is  such  an  agent  as  there 
described  resident  in  this  country.  But 
further  than  this,  I  do  not  agree  with  the 
minor  proposition  in  Mr.  Oohen's  argu 
ment,  for  my  conclusion  from  the  £Bu;tsia 
that  the  appellants  have  in  this  country 
such  an  agent  as  is  described  in  section  41. 
They  have  here  an  agent  who  receives  the 
profits,  not,  it  is  true,  as  a  net  sum,  after 
all  expenses  have  been  deducted,  but  as 
included  in  the  gross  sums  paid  to  them  by 
the  purchasers  in  this  country.  I  think, 
therefore,  that  the  argument  on  this  point 
does  not  support  the  contention  of  the 
appellants. 

Lopes,  L.J. — In  this  case  the  question 
we  have  to  determine  resolves  itself  into 
this  :  Did  the  appellants  receive  profits 
arising  from  a  trade  exercised  in  this 
country  ]  That  is  a  question  of  fact.  Now 
I  ask  myself,  "Where  do  the  profits 
admitted  to  be  received  by  the  appellants 
arise,  unless  from  a  trade  in  this  country  ) 
The  contracts  for  the  purchase  of  the  wine 
are  made  here,  and  the  wines  are  supplie^l 
here  to,  and  the  payments  made  here  by, 
the  English  customers.  It  seems  to  me 
impossible  to  say  that  the  profits  are  made 
in  France.  In  my  opinion  the  profits  are 
made  in  the  United  Kingdom  in  respect 
of  goods  ordered  in  the  United  Kingdom, 
sent  there,  and  paid  for  there.  I  agree 
with  the  Master  of  the  Rolls  that  there 
2U 
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may  be  profits  arising  from  a  trade  exer- 
cised in  the  United  Kingdom  without  any 
establishment  being  there. 

As  to  sections  41  and  44,  though  I 
think  there  is  no  question  as  to  those 
sections  now  before  us,  still  I  agree  with 
what  was  said  by  Mr.  Justice  Mathew 
in  TiscJder  v.  Apthorpe  (5). 

Appeal  dismissed. 

Solicitors — Hollams,  Son  &  Coward,  for  appel- 
lants; Solicitor  to  Inland  Revenue,  for  re- 
spondent. 


[IN  THE  COURT  OP  APPEAL.] 
1888.    "I        KELLY   V.    KELLOND    (tHOMAS 

Feb.  6.  J  claimant)* 

Bill  of  Sale  —  Assignment  of  after- 
acquired  Chattels — Accordance  of  BUI  of 
Sale  with  Form  in  Schedule — Bills  ofSaJie 
Amendment  Act,  1882  (45  d:  46  Vict.  c.  43), 
8s,  4,  5,  and  9. 

A  hUl  of  sale  assigned,  hy  way  of  security 
for  the  payment  of  the  principal  sum  and 
interest,  aU  the  chattels  specifcally  described 
in  the  schedule  annexed  thereto  then  in 
certain  premises,  and  also  aU  the  chattels 
which  might  at  any  timA  during  the  con- 
tinuance of  tlie  security  be  in  or  upon  the 
same  or  any  other  premises  of  the  grantor 
to  which  the  said  cliattels  or  things  or  any 
part  thereof  might  have  been  removed, 
wliether  brought  there  in  substitution  for,  or 
renewal  of,  or  inaddition  to  the  cliattels  speci- 
flcdlly  described '.—'H.QldL,  that  the  bill  of 
sale  had  a  greater  legal  effect  tJian  that  given 
by  the  form  in  the  schedule  to  the  Bills  of 
Sale  Amendment  Act,  1882,  atid  was  there- 
fore void  under  section  9.  Held  also,  that 
section  9  dealt  with  the  form  of  the  bill  of 
sale,  whilst  sections  4  and  5  dealt  with  any 
departure  from  the  proper  description  intlie 
schedule  annexed  to  tJis  bill  of  sale. 

In  re  Barber;  ex  parte  Stanford  (55 
Law  J.  Rep.  Q.B.  U\)  followed, 

Roberts  v,  Roberts  (53  Law  J.  Rep. 
Q.£.  313)  questioned, 

♦  Cbram  Lor.l  Eshcr,  M.ll.,  Fry,  L.J.,  and 
Lopes,  L.J. 


Appeal  from  the  decision  of  a  Divisional 
Court. 

The  plaintiffs  having  recovered  judgment 
in  an  action  against  the  defendant,  certain 
goods  which  were  on  the  premises  of  the 
defendant  were  seized  in  execution.  The 
goods  were  claimed  by  Thomas  under  a 
bill  of  sale  given  to  him  by  the  defendant 
The  bill  of  sale  assigned  to  Thomas  the 
mortgagee,  by  way  of  security  for  the  repay- 
ment of  the  sum  of  40^.  and  interest,  all  the 
chattels  and  things  specifically  described  in 
the  schedule  thereto  annexed,  together  with 
all  other  chattels  and  things,  the  property 
of  the  mortgagor,  the  defendant,  then  in 
and  about  the  premises  known  as  119 
Shirland  Road  in  the  county  of  Middlesex, 
<'  and  also  all  the  chattels  and  things  which 
may  at  any  time  during  the  continuance 
of  this  security  be  in  or  about  the  same  or 
any  other  premises  of  the  mortgagor  (to 
which  the  said  chattels  or  things  or  any 
part  thereof  may  have  been  removed), 
whether  brought  there  in  substitution  for, 
or  renewal  of,  or  in  addition  to  the  chattels 
and  things  hereby  assigned  by  way  of 
security  for  the  repayment  of  the  said  sum 
of  40^.,  and  interest  thereon  at  the  rate  of 
sixty  per  cent,  per  annum." 

At  the  trial  of  an  interpleader  issue 
between  the  claimant  and  the  execution 
creditors,  the  County  Court  Judge  decided 
in  favour  of  the  execution  creditors  upon 
the  ground  that  the  bill  of  sale  was  not  in 
accordance  with  the  form  in  the  schedule 
to  the  Bills  of  Sale  Act  Amendment  Act, 
1882. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Denman,  J.)  affirmed  the  de- 
cision of  the  County  Court  Judge. 

The  claimant  appealed. 

MacClymont  and  H,  Reed,  for  the 
claimant. — A*  bill  of  sale  which  includes 
after-acquired  chattels  in  addition  to 
chattels  specifically  described  in  the  bill  of 
sale  has  been  held  not  to  be  such  a  depar- 
ture from  the  form  in  the  schedule  to  the 
Act  of  1882  as  to  be  void  under  section  9 
-^Roberts  v.  Roberts  (1) — because  if  it 
were  sections  4  and  5  would  be  of  none 
effect.     In  Bouchette  v.  Attenborough  (2) 

(1)  55  Law  J.  Rep.  Q.B.  313;  Law  Rei^ 
13  Q.Il.  D.  794. 

(2)  3  Times  L.R.  813. 
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it  was  conceded  that  this  point  had  been 
settled  bj  Roberts  v.  Roberta  (1).  In  Levy 
V.  FoUuk  (3)  the  Divisional  Court  decided 
that  such  an  addition  to  a  bill  of  sale  made 
it  void ;  but  that  was  overruled  by  the 
Court  of  Appeal  in  Croaaer  v.  Maxwell  & 
Co.  (4),  in  which  Roberta  v.  Roberta  (1)  was 
followed.  In  Lumlsy  v.  Simmona  (5), 
Furber  v.  Cohb  (6),  Goldatrmn  v.  TaUer- 
man  (7),  and  In  re  MorrUt  (8),  the  point 
might  have  been,  but  was  not  taken,  it 
having  been  considered  to  have  been  con- 
cluded by  Roberta  v.  Roberta  (1).  In  re 
Barber;  ex  parte  Stanford  (9)  mefely 
gives  a  test  for  deciding  whether  a  bill 
of  sale  is  drawn  in  accordance  with  the 
general  form  in  the  schedule  to  the  Act. 
The  operation  of  section  9  is  limited  by 
sections  4  and  5.  If  this  bill  of  sale  is  void 
under  section  9,  then  sections  4  and  5  would 
have  no  effect.  The  meaning  of  those 
sections  is  that  every  bill  of  sale  shall  be 
void  except  as  against  the  grantor  where 
the  chattels  are  not  specifically  described. 

[Fby,  L.  J. — It  seems  to  me  that  section 
9  is  aimed  at  the  form  of  the  bill  of  sale, 
whilst  sections  4  and  5  deal  with  the 
schedule  to  the  bill  of  sale,  and  with  that 
alone.] 

Section  9  must  be  read  subject  to  those 
sections.  The  instrument  here  undoubtedly 
assigns  after-acquired  property,  and,  except 
for  section  9,  there  is  nothing  in  the  Act 
to  prevent  such  property  being  assigned. 
The  true  effect  of  £x  parte  Stanford  (9) 
is  that  if  a  bill  of  sale  a&  drawn  alters  the 
legal  effect  of  the  form  in  the  schedule,  or 
is  calculated  to  deceive,  then  it  is  void. 
The  Court  has  sanctioned  an  alteration  in 
the  statutory  form  with  respect  to  pay- 
ments and  the  powers  of  entry.  In  SiTn- 
mona  v.  Lumley  (6)  and  In  re  MorriU  (8) 
a  provision  for  forcible  entry  on  the  pre- 
was  held  not  to  avoid  the  deed. 


33] 


(3)  W.  N.  1886,  p.  76. 

(4)  W.  N.  1886,  p.  96. 

(6)  66  Law  J.  Bep.  Chanc, 
34  Ch.  D.  698. 

(6)  56  Law  J.  Eep.   Q.B. 
18  Q.B.  D.  495. 

(7)  56   Law    J.  Bep.  Q.B. 
18Q.B.  D.i. 

(8)  66  Law  J.  Bep.  Q.B. 
18  Q.B.  D.  222. 

(9)  55  Law  J.  Bep.   Q.B. 
17  Q.B.  D.  269. 


329; 
273; 

22; 
139; 
341; 


Law  Bep. 
Law  Bep. 
Law  Bep. 
Law  Bep. 
Law  Bep. 


That  power  is  not  given  by  the  Act.  If 
the  clause  introduceid  into  the  bill  of  sale 
is  merely  superfluous,  and  does  not  alter  its 
legal  effect,  it  would  not  avoid  the  in- 
strument. 

Lumley  Smith,  Q.C.,  and  Roae-Innea,  for 
the  execution  creditors,  were  not  called 
upon. 

LoBD  EsHEB,  M.E. — This  bill  of  sale 
must  be  construed  according  to  the  rule  of 
construction  laid  down  in  JSx  parte  Stan- 
ford (9)  after  a  most  careful  attempt  had 
been  made  by  this  Court  to  arrive  at  a 
right  rule  of  construction.  That  is  the 
rule  to  be  applied  in  each  individual  case, 
and  though  Uie  decision  of  the  Court  may 
be  different,  because  the  form  of  each  bill 
of  sale  may  vary,  yet  the  rule  of  construc- 
tion ought  to  be  applicable  to  all  of  them. 
Before  Bx  parte  Stanford  (9)  was  decided 
the  Court  had  endeavoured  to  state  a  rule ; 
but  this  was  thought  not  to  be  a  sufficiently 
accurate  one,  and  therefore,  as  the  decision 
of  this  Court  was  in  almost  every  case 
final,  an  attempt  was  made  with  the  assist- 
ance of  the  full  Court  to  lay  down  a  more 
accurate  rule,  and  one  easier  to  be  applied, 
than  that  which  had  been  previously  laid 
down.  It  would  therefore  follow  that  if 
the  rule  so  laid  down  did  alter  the  old  rule, 
then  it  would  take  the  place  of  the  former 
rule ;  and  if  the  previous  decisions  under 
the  old  rule  would  have  been  decided 
differently  if  they  had  come  under  the  new 
rule,  they  must  be  considered  as  overruled. 

It  was  said  that  the  old  rule  was  not  a 
good  working  rule,  as  it  was  one  which 
varied  according  to  the  minds  of  different 
persons;  and  ^e  Court  therefore,  in  £x 
parte  Stanford  (9),  endeavoured  to  lay 
down  a  rule  for  the  construction  of  bills 
of  sale  and  of  section  9  which  would  be 
intelligible  to  every  man's  mind,  to  con- 
veyancers and  to  business  men  alike.  In 
the  judgment  in  that  case  it  was  said — 
''  A  bill  of  sale  is  surely  in  accordance 
with  the  prescribed  form  if  it  is  sub- 
stantially in  accordance  with  it,  if  it  does 
not  depart  from  the  prescribed  form  in  any 
material  respect.  But  a  divergence  only 
becomes  substantial  or  material  which  is 
one  calculated  to  give  the  bill  of  sale  a 
legal  consequence  or  effect  either  greater 
or    smaller   than   that  which  has  been 
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sanctioned,  or  if  it  departs  from  the  form 
in  a  manner  calcnlated  to  mislead  those 
whom  it  is  the  object  of  the  Act  to  pro- 
tect." There  the  rule  is  laid  down  in  its 
most  general  form — '^  We  must  take  the 
form  interpreted  by  the  light  of  the  Act 
on  the  one  hand,  the  instrument  to  be  dis- 
cussed upon  the  other,  and  we  must  then 
consider  whether,  but  for  the  avoidance 
inflicted  by  section  9  of  the  statute,  the 
instrument  as  drawn  will,  in  virtue  either 
of  addition  or  omission,  have  any  legal 
effect  which  either- goes  beyond  or  falls 
short  of  that  which  would  result  from  the 
statutory  form,  or  whether  the  instrument 
in  respect  of  such  variance  would  be  cal- 
culated to  deceive  those  for  whose  benefit 
a  statutory  form  is  provided.  If  so,  the 
variance  is  material,  and  the  bill  of  sale  is 
not  in  substantial  accordance  with  the 
statutory  precedent.  Whatever  form  the 
bill  of  sale  takes,  the  form  adopted  by  it 
in  order  to  be  valid  must  produce  not 
merely  the  like  effect,  but  the  same  effect-^ 
that  is  to  say,  the  legal  effect,  the  whole 
legal  effect,  and  nothing  but  the  l^gal 
effect  which  it  would  produce  if  cast  in 
the  exact  mould  of  the  schedule.  Such 
a  test  as  this  contains  no  element  of 
uncertainty,  is  one  which  every  lawyer 
throughout  the  kingdom  is  competent  to 
apply,  and  is  based  upon  a  method  of  in- 
terpretation familiar  to  our  Courts."  That 
was  the  rule  of  construction  laid  down  in 
that  case.  If  any  case  decided  before  that 
case  would  not  accord  with  the  rule  so 
laid  down,  we  must  say  that  it  is  no  longer 
of  authority.  The  Court  has  now  only 
to  apply  the  rule,  since  JEx  parte  Stanford 
(9),  to  every  bill  of  sale  which  comes 
before  it.  If  at  any  time  a  decision  of  a 
lesser  number  of  the  Court  of  Appeal  than 
the  full  Court  is  called  in  question,  and 
the  accuracy  of  such  decision  is  impeached, 
I  think  the  full  Court  is  entitled  to  say 
whether  that  decision  shall  be  continued 
to  be  followed.  Ex  panrte  Stcmford  (9)  is 
a  decision  of  the  full  Court  of  Appeal, 
whilst  Roberts  v,  Roberta  (1)  is  not;  if 
therefore  the  two  cases  are  at  variance, 
then  Roberta  v.  Roberta  (1)  must  be  con- 
sidei^  as  overruled.  I  have  no  hesitation 
in  saying  that  if  Roberta  v.  Roberta  (1) 
had  to  be  considered  under  that  rule,  it. 
must  have  been  differently  decided,  and 


must  therefore  be  considered  as  overruled 
by  Ex  parte  Stanford  (9).     The  question 
therefore  is,  whether  there  is  such  a  diver- 
gence in  the  body  of  this  bill  of  sale  from 
the  statutory  form  as  to  bring  it  within 
the  rule  in  Ex  parte  Stanford  (9) ;  if  there 
is,  then  the  bill  of  sale  is  void  under  sec- 
tion 9.    The  test  is,  whether  that  which  is 
Introduced  in  the  body  of  the  bill  of  sale 
as  to  after-acquired  property  produces  the 
same  effect — that  is  to  say,  the  legal  effect, 
the  whole  legal  effect,  and  nothing  but  the 
legal  effect  which  it  would  produce  if  caat 
in  the  exact  form  of  the  schedule. 
.   It  is  obvious  that  it  has  a  greater  legal 
effect  than  that  which  would  attach  to  it 
if  drawn  in  the  statutory  form ;  it  includes 
goods  other  than    those  specifically    de- 
scribed in  the  schedule,  for  it  applies  to 
goods  not  described  in    the  schedule   at 
all,  and  not  capable  of  being  described, 
because  they  were  non-existent  when  the 
instrument  was  executed.   It  has  a  greater 
legal  effect,  because  what  is  attempted  to 
be  given  as  the  security  is  a  larger  security 
than  can  possibly  be  given  by  a  bill    of 
sale  drawn  in  the  statutory  form;  and, 
consequently,  it  is  void  under  section  9, 
It  was  argued  that  section  9  would  not 
have  the  effect  of  making  void  a  bill  of 
sale  which  is  defective  as  regards  the  body 
of  the  instrument,  because  such  avoidance 
under  section  9  is  cut  down  by  sections  4 
and  5,  which  are  inconsistent  with  the  full 
application  of  section  9,  and  that  the  more 
specific  enactments  in  those  sections  limit 
the  wide  and  plain  construction   of  sec- 
tion 9.    This  is  one  of  the  many  difficulties 
arising  under  this  statute ;  but  the  objec- 
tion is  met,  I  think,  by  the  suggestion 
made  by  Lord  Justice  Fry  in  the  course  of 
the  argument,  which  shews  that  there  is 
no  real  divergence  at  all.   Sections  4  and  5 
do  not  apply  in  terms  to  the  body  of  the 
bill  of  sale,  but  to  the  schedule,  and  to 
that  alone.     The  right  interpretation  is  to 
treat  them  as  applying  to  a  not  sufficiently 
specific  description  in  the  schedule  of  the 
goods  comprised  in  the  bill  of  sale.     If 
that  be  so,  the  form  of  a  bill  of  sale  may 
be  perfectly  correct;  whilst  some  of  the 
goods  may  not  be  sufficiently  specifically 
described  in  the  schedule,  so  that,  with 
regard  to  them,  the  bill  of  sale  would  be 
void  except  as  against  the  grantor.     See- 
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turn  9  would  thus  remaiii  intact,  and  have 
M  force,  notwithstanding  sections  4 
and  5.  If  the  rule  laid  down  in  Ex 
parte  Sktnford  (9)  be  applied  to  the  body 
of  the  bill  of  sale  in  this  case,  neither  of 
those  sections  apply  so  as  to  limit  or  affect 
what  is  contained  in  the  body  of  the  bill 
of  sale  itself.  It  is  therefore  void  under 
section  9,  and  the  appeal  fedls. 

FBTy  L.  J. — I  am  of  the  same  opinion. 
The  first  enqoiry  is  whether  this  bill  of 
Bale  is  in  accordance  with  the  statutory 
form  giyen  in  the  schedule  to  the  Act  of 
1882.  The  Master  of  the  Eolls  has  already 
pointed  out  that  the  proper  rule  of  con- 
struction to  be  applied  is  that  laid  down 
by  the  majority  of  the  Court  in  Ex  parte 
Stanford  (9),  and  one  of  the  propositions 
there  stated  is  that  if  a  bill  of  sale,  read 
mdependently  of  the  avoidance  in   sec- 
tion 9,  goes  beyond  the  legal  effect  of  the 
statutory  form,  then  it  is  not  in  accordance 
with  the  form  given,  and  is  therefore  void 
imder  section  9.     This  bill  of  sale  does  in 
its  legal  effect  go  far  beyond  the  statutory 
form.    The  clause  as  to  the  other  chattels 
and  things  beyond  those  specifically  de- 
scribed in  the  schedule  is  in  addition  to 
the  form  in  the  schedule,  and  conveys  pro- 
perty which  never  could  be  touched  by  an 
instrument  in  the  statutory  form.     It  is 
therefore  plain  that,  according  to  the  rule 
of  construction   laid   down  in  Ex  parte 
Stanford  (9),  this  bOl  of  sale  is  void.     I 
do  not  desire  to  say  anything  upon  the 
pcnnt  whether  the  full  Court  of  Appeal 
has  power  to  overrule  a  previous  decision 
of  a  lesser  number  of  its  members ;  and  if 
I  had  to  decide  that  point  I  should  prefer 
to  take  time  to  consider  it.    I  express  no 
opinion  upon  it,  because  it  appears  to  me 
that  the  precise  point  now  raised  was  not 
decided  in  Roberta  v.  RoherU  (1).     There 
it  was  argued  that  the  bill  of  sale  was 
void  under  section  9  because  it  was  not 
in  accordance  with  the  statutory  form;  but 
the  point   of   divergence  was  that  the 
words  "  by  way  of  security  "  were  omitted, 
and  the  judgment  dealt  with  that  diver- 
genoe ;  the  insufficient  description  in  the 
Bchedule  was  also  dealt  with  as  being  a 
qnestion  under  sections  4  and  5.    The  pre- 
^  point  was  not,  in  my  opinion,  decided 
^  fio66rto  V,  Roberta  (1),  and  must,  there- 
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fore,  be  determined  by  the  rule  laid  down 
in  Ex  parte  Stanford  (9).  It  was  said 
that  although  section  9  is  in  general  terms, 
and  avoids  every  bill  of  sale  which  is  not 
in  accordance  with  the  statutory  form,  yet 
it  is  limited  in  its  operation  by  sections  4 
and  5  in  respect  of  any  departure  from  the 
description  of  the  goods  in  the  schedule 
annexed  to  the  bill  of  sale,  and  that  where 
the  divergence  is  of  that  kind,  section  9  is 
limited  by  sections  4  and  5.  But  the  true 
reading  of  the  Act  seems  to  me  to  be  this : 
section  9  deals  with  the  form  of  the  bill 
of  sale  itself,  and  avoids  an  instrument 
which  materially  differs  from  the  statutory 
ibrm,  as  regards  both  the  grantor  and  every- 
body else ;  sections  4  and  5  deal  with  any 
departure  from  a  proper  description  of  the 
goods  in  the  schedule  itself,  and  not  with 
the  form  of  the  body  of  the  bill  of  sale. 
Supposing  there  was  a  bill  of  sale  drawn 
precisely  in  the  statutory  form,  which  is 
followed  by  an  inventory  which  purports 
to  describe  the  chattels  assigned  as  security, 
but  which  with  regard  to  some  of  the 
chattels  contains  no  specific  description, 
and  also  contains  a  specific  description  of 
a  chattel  of  which  the  grantor  at  the  time 
of  the  grant  was  not  the  true  owner,  the 
bill  of  sale  would  be  in  the  statutory  form, 
and  would  not  be  capable  of  being  avoided 
under  section  9 ;  but  there  would  be  a 
want  of  a  specific  description  within  sec- 
tions 4  and  5  which  would  make  the  bill  of 
sale  void  as  against  every  one  except  the 
grantor,  in  respect  of  the  chattels  which 
were  not  specifically  described,  and  in 
respect  of  the  chattels  of  which  the 
grantor  was  not  the  true  owner  at  the 
time  of  the  grant.  Such  a  reading  would 
prevent  any  inconsistency  arising  between 
the  limited  avoidance  in  sections  4  and  5 
and  the  absolute  avoidance  contained  in 
section  9. 

LoFES,  L.J. — The  question  is  whether 
this  bill  of  sale  has  a  different  effect  from 
the  form  given  in  the  schedule  to  the  Act 
of  1882,  The  rule  of  construction  upon 
which  we  are  bound  to  act  is  laid  down  in 
Ex  parte  Stamford  (9).  I  do  not  desire  to 
express  any  opinion  as  to  the  power  of  the 
full  Court  to  deal  with  any  previous  de- 
cision given  by  a  Court  composed  of  two 
or  three  only  of  its  members ;  but  it  must 
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be  remembered  that  in  Ex  parte  Stanford 
(9)  the  full  Court  was  summoned  to  re- 
consider any  previous  decision  bearing  upon 
that  case.  It  is  obvious  that,  according  to 
the  rule  there  laid  down  by  Lord  Justice 
Bowen,  the  words  objected  to  in  this  bill  of 
sale  give  it  a  greater  legal  consequence  or 
effect  than  that  which  would  be  produced 
if  it  were  drawn  in  the  form  given  in  the 
schedule  to  the  Act.  The  bill  of  sale  deals 
not  only  with  the  goods  specifically  de- 
scribed in  the  schedule  annexed  thereto, 
but  with  all  chattels  which  might  at  any 
time  during  the  continuance  of  the  security 
be  in  or  about  the  same  or  any  other  pre- 
mises of  the  mortgagor.  I  do  not  think 
it  necessary  to  express  any  opinion  as  to 
what  was  decided  in  JRobe^'ts  v.  Roberta  (1) ; 
but  I  am  clear  it  was  overruled  by  Ex 
parte  Stanford  (9)  if  it  decided  what  has 
been  contended  for  by  the  grantee.  Cases 
have  been  referred  to  in  which  the  point 
now  raised  might  have  been  taken,  but 
the  fact  that  it  was  not,  because  it  was 
considered  to  have  been  decided  in  Roberts 
V.  Roberta  (1),  cannot  in  any  way  invali- 
date the  authority  of  Ex  parte  Stanford 
(9).  It  was  said  that  sections  4  and  5  are 
not  consistent  with  section  9  or  the  de- 
cision at  which  we  have  arrived,  because 
some  effect  must  be  given  to  the  rights 
against  the  grantor  reserved  by  those  sec 
tions;  but  I  think  the  suggestion  made 
by  Lord  Justice  Fry  removes  any  difficulty 
I  may  have  felt  with  regard  to  this  point. 
Section  9  deals  with  the  bill  of  sale  and  the 
schedule  being  in  the  proper  form ;  whilst 
sections  4  and  5  deal  with  any  objection  as 
to  the  chattels  not  being  specifically  de- 
scribed in  the  schedule  attached  to  the 
bill  of  sale. 

Appeal  diamiased. 


Solicitors — Cooper  &  Sons,  for  claimant ;  Mon- 
tagu Scott  &  Baker,  for  execution  creditors. 


1888.       1  MULLSNSISEN  V.  COULSON  ASD 

March  23.  j  anothsr. 

County  Court — Practice — Action  re- 
mitted from  High  Court  under  30  (£r  31 
Vict,  c.  142.  a.  10 — Juriadiction  of  County 
Court  to  m^ke  Order  adding  DefendarU. 

In  an  action  of  tort  to  recover  more 
than  50^.,  which  ia  commenced  in  the  High 
Court  of  Juatice,  and  remitted  for  trial  to 
a  County  Court  under  aection  10  of  the 
County  Courta  Act,  1867  (30  <fr  31  Vict. 
c.  142),  it  ia  not  u)ithin  the  powera  of  the 
County  Court  to  give  leave  to  the  plaintiff 
to  add  another  peraon  aa  defemdarU  agavMt 
hia  will. 

Appeal  from  an  order  of  Smith,  J.,  at 
chambers,  directing  the  issue  of  a  writ  of 
prohibition  to  the  Judge  of  the  Clerken- 
well  County  Court  of  Middlesex. 

The  plaintiff  commenced  an  action  in 
the  Queen's  Bench  Division  of  the  High 
Court  against  the  defendant  Coulson  for 
an  illegal  distress,  claiming  150^.  damages, 
and  the  action  was  remitted  to  the  Clerk- 
enwell  County  Court  by  a  Master's  order 
made  under  section  10  of  the  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142). 
At  the  hearing  in  the  County  Court,  the 
plaintiff  appli^  for  and  obtained  from  the 
Judge  an  order  for  an  adjournment,  with 
leave  to  the  plaintiff  to  amend  the  pro- 
ceedings by  adding  one  Strousberg  as  a 
defendant.  The  plaintiff  having  accord- 
ingly joined  Strousberg  as  a  defendant, 
the  action  came  on  in  the  County  Court 
for  further  hearing.  Neither  Coulson  nor 
Strousberg  appeared  upon  the  further 
hearing,  and  judgment  was  thereupon 
given  for  the  plaintiff  for  12H.  10*.  2rf. 
against  both  the  defendants. 

Upon  the  application  of  the  defendant 
Strousberg,  Smith,  J.,  ordered  the  issue  of 
a  writ  of  prohibition  to  the  Judge  of  the 
County  Court  to  prohibit  that  Court  from 
proceeding  on  the  judgment  so  far  as  it 
affected  such  defendant.  The  plaintiff 
appealed  to  the  Divisional  Court. 

Overend,  for  the  plaintiff,  argued  that 
the  County  Court  Judge  had  jurisdiction 
to  give  leave  to  the  plaintiff  to  add  Stroud 
berg  as  a  defendant,  since  the  action  was 
either  subject  to  the  Kules  of  the  Supreme 


Digitized  by 


Google 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


Vol.  57.] 

MuUeneiten  v.  Gmdion. 

Court,  in  which  case  the  Judge  had  power 
tmder  Rales  of  the  Supreme  Court,  Order 
XYI.  rales  II  and  12,  or  it  was  subject 
to  th6  County  Court  Itules,  in  which  case 
the  Judge  had  the  like  power  under 
Order  XIV.  rule  2,  of  the  County  Court 
Roles,  1886. 

G,  S»  Botoer,  for  the  defendant  Strous- 
berg.— Section  10  of  the  County  Courts 
Act,  1867  (30  &  31  Yict  c.  142),  only 
provides  that  the  County  Court,  to  which 
an  action  of  tort  is  thereunder  remitted, 
"  shall  have  all  the  same  powers  and  juris- 
diction with  respect  to  the  cause  as  if 
both  parties  had  agreed,  by  a  memoran- 
dum signed  by  them,  that  the  said  County 
Court  should  have  power  to  try  the  said 
action."  It  follows  that  although  this 
actioD,  in  which  the  claim  is  in  excess  of 
the  County  Court  limit,  is  properly  in  the 
County  Court  as  between  the  plaintiff  and 
the  original  defendant,  Coulson,  yet  a 
third  person  has  a  right  to  object  to  being 
brought  into  the  County  Court.  The 
plaintiff  and  Coulson  would  have  had  no 
power  to  agree  to  give  the  County  Court 
jaiisdiction  over  Strousberg  in  an  action 
for  more  than  50Z.,  and  the  section  gives 
to  the  County  Court  only  the  same  juris- 
diction as  if  there  had  been  such  an  agree- 
ment between  "  both  parties  " — namely, 
the  plaintiff  and  the  original  defendant. 
The  form  of  notice  given  in  the  Appendix 
to  the  County  Court  Rules,  1886,  and 
preBcribed  for  use  by  Order  XIV.  rule  12, 
also  shews  that  the  action  in  which  a  per- 
son is  added  as  a  defendant,  must  be  one 
within  the  jurisdiction  of  the  County 
Court,  for  he  is  to  be  served  with  a  copy 
of  the  summons. 

Manistt,  J. — I  am  not  sure  that  this 
point  has  ever  been  raised  before.  The 
question  is  whether  it  is  within  the  power 
of  a  County  Court  Judge,  in  a  case  re- 
mitted to  him  under  section  10  of  the 
County  Courts  Act,  1867,  to  add  a  third 
person  as  a  defendant  against  his  will. 
The  section  is  somewhat  curiously  worded. 
It  provides  that  a  Judge  of  the  superior 
Court  in  which  an  action  of  tort  may  be 
brought  "  shall  have  power  "  to  make  an 
order  remitting  the  action  for  trial  before 
a  County  Court.  This  must  surely  mean 
that  if  asked  he  shall  have  power  to  make 
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such  an  order ;  but  in  this  case  Strousberg 
could  not  have  asked  for  the  order,  be- 
cause he  was  not  a  party.  Moreover,  an 
order  under  this  section  would  usually 
run :  It  is  ordered  that  ....  the  cause 
"  A.  V.  B."  be  remitted,  &c. — that  is  to 
say,  the  order  includes  only  the  names  of 
the  parties  to  the  cause.  Here  the  name 
of  Strousberg  could  not  be  included. 
Then  the  section  provides  that  the  County 
Court  is  to  have  the  same  powers  as 
if  both  parties  had  agreed  that  it  should 
have  power  to  try  the  action.  This 
person  never  did  agree;  and  the  argu- 
ment for  the  plaintiff  must  go  the  length 
of  saying  that  by  agreement  between  A. 
and  B.,  C.  can  be  made  a  party  to  the 
action  in  the  County  Court  against  his 
will.  I  think,  therefore,  that,  as  the  sec- 
tion gives  only  the  same  powers  to  the 
County  Court  as  if  the  parties  had  agreed 
to  give  them,  there  was  no  power  to  make 
Strousberg  a  defendant  in  the  County 
Court  proceedings  against  his  will,  and 
that  the  prohibition  was  rightly  granted 
by  the  learned  Judge  at  chambers. 

Hawkins,  J.-^I  am  of  the  same  opinion. 
My  own  opinion  of  the  construction  of 
the  section  is  that  as  between  the  original 
plaintiff  and  the  original  defendant  the 
remitted  action  becomes  a  County  Court 
action  for  all  purposes.  Any  amend- 
ment, therefore,  which  is  necessary  for 
the  purpose  of  doing  justice  between 
them  may  be  made  in  the  County  Court, 
short  of  adding  another  person  who  is  not 
a  party.  I  am  strongly  of  opinion  that 
the  section  was  never  intended  to  give 
jurisdiction  to  the  County  Court  over  a 
third  person  against  his  will. 

Appeal  dismissed. 

Solicitors— G.  W.  Clmrchley,  for  plaintiff  ;  W. 
Mitchell,  for  defendant  Strousberg. 
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[IN  THE  OOUBT  OF  AFPBAL.] 
1888.      1  « 

March  27.)  pbih  r.  8«m* 

Practice  —  Mayor^a  Courts  London  — 
Removal  of  Cause  to  High  Court — Time — 
Mayor* 8  Court  of  London  Procedure  Ael, 
1857  (20<fc  21  Vict.  c.  clvii.),  *.  17. 

By  the  Mayor's  Court  of  London  Pro- 
cedure Act,  1867,  *.  17 1"  no  cause  depend- 
ing in  the  Mayor's  Court  shall  be  removed 
before  judgment  therein  into  any  superior 
Court,  unless  the  writ  removing  such  cause 
shall  have  been  lodged  with  the  proper 
officer  of  the  Court  vnthin  one  m^mth  after 
the  service  of  the  plaint,  or  unless  sudi 
writ  shall  have  been  lodged  with  such 
officer  before  such  action  shall  have  been 
entered  for  trial  according  to  the  practice 
of  the  Mayw's  Court "  .—Held,  that  the 
two  periods  limited  for  the  lodging  of  the 
writ  are  aUemative,  and  consequently  the 
writ  may  be  lodged  after  the  expiration  of 
one  m>onth  from  service  of  the  plaint,  pro* 
vided  the  action  shall  not  have  been  entered 
for  trial. 

Appeal  from  the  order  of  a  Divisioiial 
Court. 

The  action  was  commenced  in  the 
Mayor's  Court,  London,  and  the  plaint  in 
the  action  served  on  the  25th  of  November, 
1887. 

On  the  24th  of  January,  1888,  a  Master 
at  chambers  made  an  order  upon  a  sum- 
mons issued  on  the  17th  of  January, 
directing  a  writ  of  certiorari  to  issue  for 
the  removal  of  the  action  into  the  High 
Court  of  Justice.  The  defendant  had 
entered  an  appearance  in  the  Mayor's 
Court  on  the  3rd  of  December,  1887,  and 
had  subsequently  obtained  an  extension  of 
time  for  pleading  on  two  occasions,  so  that 
the  pleadings  had  not  been  closed  and  the 
cause  had  not  been  entered  for  trial  in  the 
Mayor's  Court. 

By  section  17  of  the  Mayor's  Court, 
London,  Procedure  Act,  1857  (20  &  21 
Vict.  c.  clvii.),  it  is  provided  that  "No 
cause  depending  in  the  Mayor's  Court 
shall  be  removed  before  judgment  therein 
into  any  superior  Court,  unless  the  writ 
removing  such    cause    shall    have    been 

♦  Coram  Fry,  L.J.,  and  Lopes,  L.J. 


lodged  with  the  proper  officer  of  theOotnt 
wiudn  one  month  after  the  service  of  the 
plaint,  or  unless  such  writ  shall  have  bem 
lodged  with  such  officer  before  such  action 
shall  have  been  entered  for  trial  according 
to  the  practice  of  the  Mayor's  Conrt." 

Upon  appeal  from  the  order  of  the 
Master  it  was  contended  that  the  trae 
construction  of  the  above  section  is  that 
the  writ  of  certiorari  must  be  lodged  in 
any  case  within  one  month  *  from  tiie 
service  of  the  plaint,  and  that  the  month 
having  expired  before  the  date  of  the 
Master's  order,  the  order  was  wrongly 
made.  It  was  contended  for  the  defenduit 
that  under  the  section  it  is  sufficient  if  the 
writ  is  lodged  before  the  cause  is  entered 
for  trial,  and  that  this  not  having  been 
done  the  order  of  the  master  might 
properly  be  made.  Field,  J.,  considering 
this  question  difficult  and  important,  re- 
ferred it  to  the  Divisional  Court,  reserving 
the  question  as  to  the  propriety  of  the 
order  on  the  merits. 

The  Divisional  Court  (Mathew,  J.,  and 
Smith,  J.,  the  latter  dissenting,  but  with- 
drawing his  judgment)  affirmed  the 
Master's  order. 

The  plaintiff  appealed. 

Home  Payne,  Q.C.  {R,  F.  Colam  with 
him),  for  the  plaintiff.— The  word  "  or"  in 
the  section  must  be  read  as  if  it  were 
"  nor"  or  "  and."  The  word  is  obviously 
so  used  in  section  19  of  the  statute. 

He  cited  The  Metropolitan  Board  of 
Works  y.  Steed  (l). 

[LoPES,  L.J. — The  two  periods  limited 
by  the  section  are  in  practice  nearly  the 
same,  and  from  this  it  would  seem  they  are 
alternative  periods.] 

The  repetition  or  the  words  "  the  writ 
removing  such  cause  shall  have  been  lodged 
with  the  proper  officer  "  supports  the  con- 
tention that  the  section  imposes  two  con- 
ditions not  alternative. 

Reginald  Bray,  for  the  defendant,  waa 
not  called  on  to  argue. 

Fry,  L. J. — In  this  case  the  short  ques- 
tion upon  which  the  Judges  in  the  ftn- 
sional  Court  differed,  arises  upon  section 
17  of  the  Mayor's  Coui-t  Act,  1857.    [His 

(1)  .51  Law  J.  Rep.  M.C.  22;  Law  Bep. 
8  Q.B.  D.  445. 
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Prim  ▼.  Smith,  App. 
Lordship  read  the  section^  and  proceeded  :] 
Inasmuch  as  both  the  periods  limited  by 
the  section  are  limited  for  the  performance 
(^  the  same  act — namely,  for  the  lodging 
of  the  writ  with  the  proper  officer  of  the 
Court — ^the  section  may  be  simplified  by 
reading  it  thns  :  "  Unless  the  writ  remov- 
ing sndii  canse  shall  have  been  lodged  with 
the  proper  officer  of  the  Court  within  one 
month  after  the  service  of  the  plaint,  or 
before  such  action  shall  have  been  enteored 
for  trial,  according  to  the  practice  of  the 
Mayor's  Court."  Now  it  cannot  be  doubted 
that  the  proper  use  of  the  word  ''  or  "  is 
to  express  an  alternative,  nor  that  where 
two  periods  are  limited  within  which  an 
act  is  to  be  done,  the  effect  is  to  give  to 
the  person  by  whom  the  act  is  to  be  done 
tiie  larger  of  the  two  periods  within  which 
to  do  it.  Is  there,  however,  here  anything 
insensible  in  giving  to  the  person  by  whom 
the  writ  is  to  be  lodged  with  the  proper 
officer,  the  two  periods  within  which  to  do 
that  acti  I  thiink  not.  The  meaning  of 
the  section  appears  to  me  to  be  quite 
plain.  It  seems  to  me  that  the  person 
obtaining  the  writ  has,  at  all  events,  one 
month  within  which  to  lodge  it  with  the 
proper  officer  of  the  Mayor's  Court,  and  if 
he  do  not  lodge  it  within  the  month  he 
still  has  after  ^at  period  a  further  period 
— ^namely,  until  the  action  shall  have  been 
entered  for  trial.  I  think  that  this  is  the 
Datura]  effect  of  giving  the  two  alterna- 
tives. Is  there  anything  unreasonable  in 
this  %  I  cannot  see  it.  Down  to  the  entry 
of  the  action  for  trial  there  is  no  reason 
why  the  person  desiring  to  remove  the 
cause  should  not  do  so,  or,  in  case  this 
period  might  be  too  limited,  why  he  should 
not  have  down  to  the  expiration  of  one 
month.  I  think,  therefore,  that  the  view 
taken  of  the  section  by  Mr.  Justice  Mathew 
was  correct,  and  that  this  appeal  should 
be  dismissed. 

Lopes,  L.J. — Beading  the  section  ac- 
cording  to  the  best  of  my  ability,  I  think 
the  true  construction  of  it  is  that  two 
periods  are  fixed  alternatively,  within  either 
of  which  the  writ  may  be  lodged  with  the 
officer — ^namely,  first,  within  one  month 
after  the  service  of  the  plaint;  and,  se- 
condly, any  time  before  the  entry  of  the 
action  for  trial.  Mr.  Home  FaynCi  how- 
VOL.  67.— Q.B. 


ever,  asks  us  to  read  "  or "  as  if  it  were 
''  and  " ;  and,  no  doubt,  there  may  be  cases 
in  which  the  Court  may  be  driven  to  do 
this,  where  any  other  construction  would 
be  unreasonable,  inconsistent,  or  unjust. 
But  nothing  of  that  kind  is  suggested  in 
the  present  case,  and  therefore  I  think 
the  words  must  be  read  in  their  ordinary 
meaning. 

AppeaU  dismiased, 

Solioitora— Banger  &  Bnrton,  for  plaintiff ;  W.  P. 
Tarn,  for  defendant. 


{THE  QUEEN  V.  THE  COMMIS- 
SIONERS FOB  SPECIAL  PURPOSES 
OP  THE  INCOMR  TAX.  JfJx  parte 
THE  CAFE  COPPER  MINING  COM- 
PANY (limited). 

Bevenue — Income  Tax  Acta — 6  <k  6  Vict, 
c,  36.  8.  133— Applicati'On  for  Abatement 
— When  to  be  made — "  Within  or  at  the  end 
of  the  year  *' — Refusal  to  make  Order  /or 
Repayment — Remedy — Mandamus, 

The  Income  Tax  Act  (5  d-  6  Vict.  c.  35) 
provideSy  in  section  133,  that  "if  within 
or  at  the  end  of  the  year  current  at  the 
tims  of  making  any  assessment  under  this 
Act,  or  a4  the  end  of  any  year  when  such 
assessment  ought  to  have  been  made,  any 
person  charged  to  the  duties  contained  in 
schedule!).  ,  .  .  shall  Jlnd,  and  shall  prove 
to  the  commissioners  by  whom  the  assess- 
ment was  made,  that  his  profits  and  gains 
during  the  year  for  which  the  computation 
was  made  fell  short  of  the  sum  ^^  computed, 
the  commissioners  may  amend  the  assess- 
ment and  certify  to  the  commissioners  for 
special  purposes  the  amount  of  the  sum 
overpaid,  **  and  thereupon  such  last-men- 
turned  commissioners  sJiaU  issue  an  order 
for  repayment  of  such  sum."  The  appli- 
cants applied  under  this  section  for  a 
return  of  duties  paid  for  three  successive 
preceding  years,  and  after  hearing  evidence 
the  district  commissioners  amended  the  as- 
sessment for  .these  years,  amd  issued  three 
certificates  to  the  commissioners  for  special 
purposes,  certifying  the  amomUso  overpaid. 
2X 
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The  Queen  v.  Income  Tax  Commisnon&n. 

The  loH-n^efUioned  commissioners  had  laid 
down  an  office  rule  that  no  such  application 
siMuld  be  heard  or  certijlcate  would  be  acted 
on  by  them  where  the  application  was  made 
more  than  a  year  after  the  year  current  at 
the  time  of  making  the  assessment^  and 
issued  their  order  in  accordance  with  such 
rtUefor  repayment  only  of  the  amount  over- 
paid in  the  IfMt  year^  and  refused  to  do  so 
in  respect  of  the  two  preceding  years.  The 
applicants  applied  for  a  mandamus  to 
compel  them  to  issue  orders  for  payment 
of  the  two  last-mentioned  amownis : — 
Held,  per  Cave,  J.,  that  the  application 
must  be  made  with  due  diligence,  cmd  that 
cbs  the  case  shelved  that  the  applicants 
could  have  ascertained  the  overpayment  in 
each  year  before  the  expiration  of  the  next, 
they  were  not  entitled  to  a  longer  period 
within  which  to  make  the  application,  and 
consequently  the  order  for  a  mandamus 
must  be  refused. 

Per  Gbanthah,  J.  {dissenting,  but  with- 
drawing his  jtuigmsnt), — The  only  limit 
of  time  is  that  imposed  by  section  10  of 
23  d:  24  Vict*  c,  14,  which  provides  that 
no  claim  for  repayment  of  duty  shall  be 
allowed  unless  made  within  three  years. 

Semble, — Mandamus  is  the  proper  re- 
nhedy  where  the  commissioners  for  special 
purposes  improperly  refuse  to  issue  their 
order  for  repayment  under  section  133. 

This  was  an  application  for  a  writ  of 
mandamus  directed  to  the  Commissioners 
for  Special  Purposes  of  the  Income  Tax, 
commanding  them  to  issue  their  orders 
for  the  payment  to  the  Cape  Copper 
Mining  Company  (Limited)  of  two  several 
sums  of  81^.  lOs.  and  591^.  179.  6i.,  being 
the  amounts  overpaid  by  the  said  company 
in  respect  of  income  tax  for  the  years 
ending  the  5th  of  April,  1884,  and  the 
5th  of  April,  1885,  respectively,  certified 
to  be  overpaid  by  the  Commissioners  of 
Income  Tax  for  the  City  of  London,  by 
whom  the  assessments  were  made,  in  ac- 
cordance with  section  133  of  5  &  6  Yict. 
0.  35  (1),  and  the  other  statutes  in  that 
behalf. 

(1)  5  &  6  Vict.  c.  35.  8.  133  enacts:  "That  if 
within  or  at  the  end  of  the  year  current  at  the 
time  of  making  any  assessment  under  this  Act, 
or  at  the  end  of  any  year  when  such  assessment 
ought  to  have  been  made,  any  person  charged  to 


The  said  company  were  duly  assessed  to 
income  tax  under  schedule  D  by  the  Com- 
missioners of  Income  Tax  acting  in  and 
for  the  district  of  the  City  of  London, 
upon  amounts  computed  by  the  company, 
and  the  duties  were  paid  for  the  years 
ending  on  the  5th  of  April,  1884,  1885, 
and  1886,  respectively. 

On  the  7th  of  March,  1887,  the  com- 
pany gave  notice  by  their  secretary  to  the 
surveyor  of  taxes  for  the  said  district  of 
their  intention  to  apply  to  the  said  com- 
missioners for  abatements  of  the  above- 
mentioned  assessments  on  account  of 
diminution  of  income,  under  the  provisions 
of  section  133  of  5  <k  6  Vict.  c.  35  (1). 
On  the  7th  of  April  and  on  the  5th  of 
May  the  company's  secretary  appeared 
before  the  said  commissioners  and  proved 
to  their  satisfaction  that  the  profits  and 
gains  of  the  company  under  schedule  D 
for  the  before-mentioned  three  years  fell 
short  of  the  sums  computed  and  paid 
by  them  as  aforesaid.  The  commisnoners 
thereupon,  on  the  19th  of  May,  1887, 
issued  three  certificates  addressed  to  the 
CommissionerBfor  Special  Purposes,  oertify« 

the  duties  contained  in  schedule  (D),  whether 
he  shall  have  computed  his  profits  or  gains 
arising  as  last  aforesaid  on  the  amount  thereof  in 
the  preceding  or  current  year,  or  on  an  avenge 
of  J  ears,  shall  find,  and  shall  prove  to  the  satis- 
faction of  the  oommissioners  by  whom  the 
assessment  was  made,  that  his  profits  and  gains 
during  such  year  for  which  the  computation 
was  xnade  fell  short  of  the  sum  so  computed  in 
respect  of  the  same  source  of  profit  on  whidi 
the  computation  was  made,  it  shall  be  lawful 
for  the  said  commissioners  to  cause  the  assess- 
ment made  for  such  current  year  to  be  amended 
in  respect  of  such  source  of  profit,  as  the  case 
shall  require,  and  in  case  the  sum  assessed  shall 
have  been  paid,  to  certify  under  their  hands  to 
the  commissioners  for  special  purposes  at  the 
Head  Ofiice  for  stamps  and  taxes  in  England  the 
amount  of  the  sum  overpaid  upon  such  fiist 
assessment,  and  thereupon  the  said  last-men- 
tioned commissioners  shall  issue  an  order  for  the 
repayment  of  such  sum  as  shall  have  been  so 
overpaid,  and  such  order  shall  be  directed  to 
the  receiver-general  of  stamps  and  taxes,  or  to  an 
officer  for  receipt  orcollectorof  the  duties  granted 
by  this  Act,  or  to  a  distributor  or  sub-distributor 
of  stamps,  and  shaU  authorise  and  require  the 
repayment  of  the  said  sum  so  oveipaid  as 
aforesaid,  in  like  manner  as  is  hereinbefore 
provided  with  respect  to  the  allowance  to  be 
granted  under  No.  V  of  sdiedule  (A)  of  this 
Act." 
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The  QuMn  t.  Iiuxmte  Tax  Oommiiriondrs, 
isg  tiie  unountB  so  overpaid,  in  aooordanoe 
vith  the  provisions  of  section  133  (1). 

The  Commissionera  fi>r  Special  Porposes, 
dke.,  isBued  their  order  for  the  payment  to 
the  company  of  the  sum  of  1,1971  4«., 
being  the  amount  certified  to  have  been 
overpaid  in  respect  of  the  year  ending  the 
6th  of  April,  1886,  but  they  refused  to 
iflsne  any  order  for  the  two  amounts  certi- 
fied to  have  been  overpaid  for  the  two 
preceding  years,  on  the  ground  that  the 
application  in  respect  of  these  amounts  to 
the  district  commissioners  had  not  been 
made  within  or  at  the  end  of  the  year 
current  at  the  time  of  making  the  assess- 
ment for  each  year,  as  required  by  section 
133  (1).  On  the  2nd  of  December  the 
company  obtained  an  order  nisi  for  a 
mandaimu9. 

Sir  R,  Webster  {AUomey-OeneraC),  Sir 
JB.  Clarke  {ScHidtor-GeneraX)^  and  Dicey^ 
for  the  Commissioners  for  Special  Pur- 
poses of  the  Income  Tax,  shewed  cause. — 
There  is  a  preliminary  point.  The  ap- 
plicants have  mistaken  their  remedy  even 
ifthey  are  entitled  to  relief.  Their  proper 
coarse  is  to  apply  by  petition  of  right,  as 
the  money  is  in  the  hands  of  the  Crown. 
The  Kifng  v.  The  Lords  Commissioners  of 
ihe  Treasury  (2)  is  the  strongest  caae 
which  can  be  dted  in  favour  of  the  remedy 
by  moffbdamus ;  but  that  case  has  been  dis- 
approved of  by  two  of  the  Judges  of  the 
(burt  of  Appeal  in  The  Queen  {on  the  pro- 
secution  ofl^cUhan)  v.  The  Com/missioners 
of  Inland  Eevenue  (3).  The  applicants 
have  also  a  remedy  by  action.  A  manda- 
mus ought  not  to  issue  from  the  Crown 
to  its  own  officers. 

As  to  the  main  point,  some  meaning 
must  be  given  to  the  words  ^*  within  or 
at  the  end  "  of  the  year ;  the  commis- 
sioners have  laid  down  a  rule  that  the 
i^lication  must  be  made  within  one  year 
after ;  that  is  probably  too  long,  but  they 
have  erred,  if  at  aU,  on  the  side  of  leniency. 
The  words  must  mean  exactly  what  they 
say :  **  at  the  end  "  does  not  mean  after 
the  end,  although  it  may  be  reasonable  to 
allow  a  short  time  for  the  person  assessed 
to  make  up  his  accounts.  It  is  not  alleged 
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(2)  4  Ad.  &  B.  286 ;  6  Law  J.  Rep.  E.B. 


(8)  63  Law  J.  Bep.  Q.6.  229. 


in  this  ease  that  the  accounts  could  not 
have  been,  or  indeed  that  they  were  not, 
made  up  in  each  following  year  so  as  to 
enable  the  claim  to  have  been  made  then. 
It  will  be  suggested  on  the  other  side  that 
the  limit  is  three  years,  and  that  that 
limit  is  contained  in  section  10  of  23  Vict, 
c.  14  (4) ;  but  if  this  bo  so,  then  between 
5  &  6  Vict.  c.  35  and  23  Vict,  a  14  there 
was  no  limit,  and  "  at  the  end  of  the  year  " 
must  mean  at  any  time  after  the  end ;  for 
no  statute  of  limitation  runs  for  or  against 
the  Crown— 2%6  Queen  v.  Eustemjee  (5). 
But  it  is  impossible  to  put  such  a  mean- 
ing upon  the  words  "  at  the  end  of  the 
year." 

Meadows  White,  Q.C.,  and  PoUard,  in 
support  of  the  application.  —  The  only 
limit  is  that  contained  in  section  10  of 
23  Vict.  c.  14  (4),  which  requires  the 
claim  to  be  made  within  three  years. 
The  contention  for  the  Crown  gives  no 
meaning  to  the  words  "at  the  end." 
These  words  cannot  mean  before  the  end, 
because  that  would  give  no  meaning 
to  the  word  "  within  ";  they  must  mean 
after.  When  the  Legislature  intended 
to  impose  a  limit,  apt  words  were  used, 
as  in  the  following  section  (section  134), 
which  relates  to  alxttements  to  be  allowed 
when  persons  cease  to  exercise  any  trade« 
or  die,  before  the  end  of  the  year  in  re- 
spect of  which  the  assessment  is  made, 
where  the  words  are  **  within  three  calen- 
dar months  after  the  end  of  such  year." 
Also  section  61,  which  regulates  the  mode 
of  procedure  in  order  to  obtain  certain 
deductions  and  allowances  in  respect  of 
duties  under  schedule  A,  enacts  iiat  the 
person  entitled  "shall  claim  such  allow- 
ance at  any  time  after  the  expiration  of 
the  year  of  assessment,"  Ac.  Section  10 
of  23  Vict.  c.  14  (4)  was  intended  to 
remedy  the  inconvenience  of  having  no 
limit  in  such  cases  as  the  present  one. 
Limitations  can  only  be  imposed  by  statute, 
and  5  &  6  Vict.  c.  35  contains  no  words  of 

(4)  23  Vict.  c.  14.  8.  10:  "No  claim  for 
repayment  of  duty  under  this  Act,  or  any 
former  Act  relating  to  the  income  tax,  shall  be 
allowed  unless  it  shall  be  made  within  three 
years  next  aft«r  the  end  of  the  year  of  assess- 
ment to  which  thtf  claim  shall  relate." 

(6)  45  Law  J.  Rep.  Q.B.  249;  Law  Bep. 
1_Q.B.  D.  69. 
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limitation  of  section  133.  Section  6  of  28 
Vict.  c.  30  (6),  which  imposes  a  limit  on 
the  amount  of  the  abatement  under  section 
133  of  5  &  6  Yict.  c.  35,  requires  the  ap- 
plicant to  wait  till  the  end  of  the  year  in 
order  that  the  computation  required  under 
that  section  may  be  properly  made.  The 
word  ''within"  in  section  133  is  intended 
to  refer  to  cases  where  the  income  stops 
during  the  year,  such  as  dividends  from 
public  companies  which  cease  to  pay. 
The  words  "at  the  end"  must  be  con- 
strued also  with  reference  to  the  position 
of  the  persons  within  section  133.  The 
relief  is  intended  for  persons  engaged  in 
trade,  and  at  the  time  when  the  Act  was 
passed  the  communication  of  merchants 
trading  with  India,  China,  and  the 
Colonies,  with  their  stations  and  cus- 
tomers was  such  that  long  periods  must 
have  elapsed  before  they  could  make  up 
a  true  bedance-sheet  of  any  one  year.  It 
was  a  remedial  statute,  and,  looking  at  all 
the  &cts,  the  Court  should  construe  it 
liberally.  Further,  it  is  the  duty  of  the 
Commissioners  for  Special  Purposes  to  pay 
on  production  of  the  certificate.  If  the 
Crown  had  been  dissatisfied  with  the  deci- 
sion of  the  Commissioners  for  the  City  of 
London,  they  ought  to  have  required  them 
to  state  a  case ;  it  is  not  open  to  them  now 
to  attack  that  decision  on  its  merits.  The 
point  that  in  this  case  the  time  which 
elapsed  was  unreasonable  ought  therefore 
to  have  been  raised  before  such  commis- 
sioners ;  if  it  was,  then  it  was  overruled; 
and  if  not,  it  cannot  be  raised  now. 

As  to  the  preliminary  point,  the  Crown 
has  fiuled  to,  and  cannot,  point  out  a  case 
where  there  has  been  a  petition  of  right  to 
order  an  Act  of  Parliament  to  be  obeyed, 
which  is  the  case  here.  In  every  such  case 
the  remedy  is  by  mandamtM.  In  The 
Queen  (on  the  proaecfUion  of  Natkom)  v. 


(6)  28  Vict.  c.  80.  8.  6,  provides  that 
*No  snob  reduction  or  repayment"  (that  is, 
nnder  section  133)  "  shall  be  made  in  any  such 
case  unless  the  profits  of  the  said  year  of  a&iess- 
ment  are  proved  to  be  less  than  the  profits  for 
one  year  on  the  average  of  the  last  three  years, 
inclading  the  said  year  of  assessment ;  nor  shall 
any  such  relief  extend  to  any  greater  amount 
than  the  difference  between  the  smn  on  which 
the  assessment  has  been  made  and  such  average 
profits  for  one  year  as  aforesaid." 


The  Lords  CofmrnMnomen  of  InUmd  Re- 
venue (3),  the  case  was  treated  as  an  oider 
to  pay  money  in  the  hands  of  the  Crown. 

Cur.  ado.  wU. 

Grantham,  J.  (on  Jan.  31).— In  this 
case,  in  consequence  of  a  difTerenoe  of 
opinion  between  my  learned  brother  and 
myself,  it  is  necessary  that  I  should  give 
my  judgment  first,  of  course,  in  the  usual 
form ;  and,  being  the  junior  Judge,  I  shall 
afterwards  withdraw  my  judgment.  The 
rule,  for  the  mandamus  which  is  applied 
for  will,  therefore,  as  a  matter  of  course, 
be  discharged,  because  my  learned  brother 
thinks  the  applicants  are  not  entitled  to 
have  it,  for  the  reasons  which  he  will 
state. 

The  question  resolves  itself  into  two 
distinct  points — first,  whether  or  not 
TTwimdamvus  is  the  right  remedy;  and 
secondly,  assuming  that  it  is,  the  question 
we  have  to  determine  is  whether  or  not 
the  company  has  a  right  to  relief  for  any- 
thing beyond  the  last  of  the  three  years 
upon  the  profits  upon  which  they  have 
paid  duty.  As  in  this  case,  in  consequence 
of  the  difference  of  opinion,  no  mandamue 
can  go,  it  is  not  necessary  that  either  I 
or  my  brother  Cave  should  give  judgment 
in  reference  to  that  particular  part  of  the 
case,  still  I  think  it  is  desirable,  as  there 
is  no  difference  of  opinion  between  us 
upon  that  point,  that  I  should  state  that  we 
are  both  of  opinion  that  inandamue  is  the 
proper  remedy  in  such  a  case  as  this.  We 
have  weighed  well  the  arguments  which 
were  urged  by  the  learned  counsel  on  be- 
half of  the  Crown  to  endeavour  to  bring  us 
to  the  conclusion  that  manduffnue  was  not 
the  proper  remedy,  and  that  it  should  be 
by  petition  of  right ;  but  they  £Euled  to 
point  out  any  case  in  which  it  was  held 
that  petition  of  right  was  the  proper 
course  to  adopt  where  the  application  was 
not  one  for  the  repayment  of  money  which 
had  become  vested  in  the  Crown,  but  was 
simply  an  application  to  ask  certain  ser- 
vants of  the  Crown  to  do  something 
which,  by  Act  of  Parliament,  they  were 
compedlable  to  do.  Therefore  we  think 
that  the  authorities  which  were  dted 
by  the  learned  counsel  do  not  apply  to 
such  a  case  as  this. 
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The  real  qaestion  in  dispute'  here  is 
a  T&ry  impartant  one  indeed — namely, 
wkeiher  or  not  persons  who  have  paid 
inoome  tax  for  more  than  the  past  year 
can,  on  diacoyering  that  a  mistake  has 
been  made,  get  hack  anything  beyond 
the  amomit  which  was  overpaid  daring 
the  past  year — a  qaestion  which  depends 
entirely  upon  the  construction,  or,  to 
use  an  expression  which  fell  from  my 
learned  brother  daring  the  case,  upon  the 
^  grammar  "  of  this  particular  section ;  and 
it  18,  therefore,  perhaps  somewhat  singular 
that  we  should  differ  in  opinion.  StiU,  as 
it  is  80,  it  is  my  duty  to  express  the 
opinion  which  I  have  formed  on  the  con- 
itroction  of  this  section— 133  (l)-'Of 
the  dd  Property  Tax  Act  (5  &  6  Vict. 
c35). 

I  think  it  is  right  to  carry  one's  mind 
back  to  the  time  when  this  Act  of  Parlia^ 
ment  was  passed.  It  was  a  new  kind  of 
tax,  brought  out  at  a  time  when  there 
▼ere  great  changes  in  our  fiscal  arrange- 
moDts,  and  when  it  could  not  be  exacUy 
foreseen  in  what  way  it  might  bear  hardly 
upon  individuals,  and,  if  it  did  so  in  any 
case,  in  what  way  remedy  or  relief  could 
beat  be  given ;  and  I  cannot  help  thinking 
that  a  suggestion  which  I  made  during 
the  argument  should  have  some  weight 
attached  to  it— namely,  that  if  we  look  at 
the  cLiases  of  property  which  were  made 
hable  to  pay  income  tax  under  schedule 
(D)  of  this  Act,  it  is  quite  clear  that  there 
were  included  in  the  profits  which  were 
made  liable  to  inoome  tax,  profits  on  busi- 
nesaes  which  were  very  uncertain,  and  as 
to  which  it  must  take  some  considerable 
time  to  ascertain  what  the  real  profits 
were,  and  that  the  time  limited,  or  de- 
sired to  be  limited,  by  those  who  appear 
here  on  behalf  of  the  Crown  was  not 
toffident  to  enable  the  parties  to  tell 
exactly  what  their  real  profits  were.  An 
instanoe  that  occurs  to  me  is  the  case  of 
marine  insurance,  where  it  is  impossible 
to  ascertain  profits  within  the  time  which 
it  is  suggested  should  be  and,  according 
to  the  contention  for  the  Crown,  was 
limited  by  section  133. 

I  may  also  refer  to  the  position  of  our 
ooknual  empire  at  that  time.  The  com- 
munication between  persons  living  in  the 
Boothem  hemisphere   and   England  was 
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very  different  from  what  it  is  now,  when 
we  are  so  much  accustomed  almost  to  talk 
to  people  from  one  end  of  the  earth  to  the 
other  by  the  telegraph  and  telephone,  that 
we  can  hardly  realise  the  position  of 
people  in  the  year  1841 :  how  everything 
was  done  by  letters  mostly  sent  out  by 
sailing-vessels,  the  whole  of  which  went 
round  the  Cape,  in  consequence  of  which 
communication  was  very  slow.  And,  as 
was  very  properly,  I  think,  referred  to  by 
Mr.  Pollard  in  his  argument,  the  Act  also 
included  profits  made  on  goods  sent  from 
this  country,  which  in  many  cases  might 
be  delayed  unexpectedly  by  accident  or 
otherwise ;  and  although  in  some  of  those 
cases,  no  doubt,  profits  would  not  go  into 
the  year  in  which  the  goods  were  sent 
from  this  country,  yet  in  many  cases  the 
profits  would  belong  to  a  year  which  must 
have  elapsed  a  considerable  time  before 
they  oould  tell  in  England  what  the  profits 
were  on  the  particular  goods  that  had  been 
sent  out,  and  on  the  particular  under- 
taking in  which  the  parties  were  engaged. 
I  do  not  know  where  this  particular 
copper  mine  is,  but  we  can  well  under- 
stand that  there  are  places  where  the  com- 
munication, if,  for  instance,  by  means  of 
bullock  waggons,  would  be  even  slower 
from  the  port  of  the  particular  country  to 
the  place  where  the  business  was  carried 
on,  than  from  England  to  the  port.  Con- 
sequently a  very  considerable  time  must 
be  allowed  in  all  those  cases  for  the  com- 
munication to  pass.  Under  such  circum- 
stances there  can  be  no  doubt,  I  think, 
that  if  the  more  limited  construction  is 
the  correct  one,  then  a  great  hardship 
would  have  occurred  to  a  great  many 
people,  dependent  for  their  profits  on  the 
realisation  of  goods  sent  from  this  country 
to  that,  or  mce  versa. 

It  must  be  remembered  also  that  the 
greater  portion  of  those  profits  which  are 
subject  to  this  duty  are  the  result  of  com- 
mercial transactions,  and  I  cannot  help 
thinking  that,  at  the  time  this  Act  was 
passed,  it  would  have  been  the  desire  of 
the  Legislature,  or  more  particularly  of 
the  minister  who  introduced  this  Act — 
namely.  Sir  Eobert  Peel,  who  we  all  know 
was  fully  conversant  with  everything  con- 
nected with  the  commerce  of  the  country 
— ^not  to  allow  a  provision  to  become  law 
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which  might  have  a  very  injurious  and 
harsh  e£fedi. 

That  being  the  state  of  circumstanoes 
when  this  Act  was  passed,  let  us  see 
whether  it  is  clear  that  the  construction 
which  I  put  upon  this  section  is  wrong. 
If  it  is,  undoubtedly  then  nobody  can 
complain  if  at  this  day  they  cannot  get 
relief  which  was  not  given  to  them,  and 
not  intended  to  be  given  to  them,  at  that 
time. 

But  I  think,  unless  it  is  clear  that  that 
construction  cannot  be  put  upon  it,  we 
ought  to  take  the  more  lenient  view,  and 
give  relief  where  we  feel  that  relief  is 
morally  the  right  of  the  subject.  Look- 
ing at  the  particular  language  of  the  sec- 
tion— 133  (1) — it  is  clear  that  it  is  left 
to  the  person  who  has  been  a»sessed  (as 
naturally  it  must  be),  to  make  the  dis- 
covery as  to  whether  or  not  he  has  been 
overdbarged,  or,  in  fact,  whether  or  not 
he  has  overestimated  his  own  profits. 

The  Legislature  desired  that  the  profits 
should  be  assessed — imagined,  I  might 
almost  say — during  the  year  the  profits 
wei-e  being  made,  because  they  wanted  to 
levy  the  tax  at  the  end  of  the  year.  There- 
fore they  must  have  known  that  in  the 
great  majority  of  cases,  if  persons  honestly 
computed  their  profits  at  the  end  of  the 
year,  it  would  turn  out  that  they  had 
made  a  mistake.  If,  therefore,  it  was  the 
desire  of  the  Qovemment  that  they  should 
dishonestly  compute  their  profits,  they 
could  not  have  adopted  a  better  plan 
than  to  use  these  words,  if  they  ought  to 
bear  the  construction  which  the  Crown 
now  seeks  to  put  upon  them ;  because  we 
may  depend  upon  it  that  if  that  is  the 
correct  construction,  in  every  case  in  which 
a  person  had  the  slightest  doubt  as  to 
what  his  profits  would  be,  he  would  in- 
variably put  them  at  the  lower  estimate, 
and  when  it  turned  out  that  the  higher 
estimate  would  have  been  the  fair  one, 
there  would  be  no  suggestion  made  by  the 
trader  that  he  had  made  a  mistake,  and 
that  he  ought  to  have  been  assessed  on  a 
higher  sum.  The  result  of  that  would 
have  been  that  in  every  case  where  there 
was  the  slightest  doubt,  the  profits  in  every 
commercial  business,  instead  of  being  fairly 
estimated,  would  be  under-estimated.  If 
that  is  so,  I  think  we  are  justified  in  say- 


ing thair  the  L^gidatare  must  have  seen 
the  efieot  of  the  narrower  oonstruetion  of 
the  section,  and  would  have  avoided  any 
such  conslaruction  had  they  thought  the 
words  would  bear  that  construction. 

The  object,  then,  of  the  section  being  to 
give  a  remedy  to  the  person  who  has 
honestly  assessed  his  profits  at  a  certain 
sum  during  the  year  that  those  profits 
were  being  made,  what  is  it  that  he  has  to 
do)  He  has  first  to  find  out  that  he  has 
made  a  mistake.  He  has  then  to  prove 
to  the  satisfaction  of  the  conmiiasLonen 
that  the  mistake  has  been  made.  When 
is  he  to  do  that  i  Surely,  if  any  time  was 
intended  to  be  limited  (and  I  do  not  at 
all  object  to  the  argument  that  some 
time  ought  to  have  been  limited),  it 
would  have  been  limited  in  distinct  tcffms, 
and  language  would  not  have  been  used 
which  is  capable  of  the  construction  which 
has  been  put  upon  it  by  those  who  are 
asking  for  relief  in  the  present  casa 

If  it  does  not  mean  what  I  suggest,  what 
is  the  time  within  which  the  daim  must  be 
made)  '' At  the  end  of  the  year.''  What 
does  that  meani  What  right  has  the 
Crown  to  say  **  We  will  give  you  a  year  " ; 
the  Crown  are  bound  by  thdr  own  lan- 
guage, which  does  not  give  a  year.  It 
seems  to  me  they  might  turn  round 
and  object  to  the  remission  for  the  one 
year,  because  the  application  was  not  made 
until  the  7th  of  March  of  the  year  follow- 
ing, that  is  to  say,  the  next  year.  That  is 
not  the  end  of  the  current  year — ^the  end, 
for  instance,  of  this  current  year  is  the 
31st  of  December  or  the  1st  of  Januaiy. 
Therefore,  if  it  is  at  the  end  of  the  year 
that  this  daim  must  be  made,  it  seems  to 
me  that  there  is  no  time  within  which 
this  error  can  be  rectified,  except  either 
during  the  current  year  or  absolbtely  at 
the  end  of  the  year,  which  mast  be  on  the 
5th  or  6th  of  April.  It  may  be  that  that 
is  not  a  fair  construction  to  put  upon  it. 
It  does,  however,  seem  to  me  that  that  is 
a  difficulty  which  those  who  argue  on  he- 
half  of  the  Crown  have  not  explained,  and 
they  have  not  shewn  us  why  it  is  that  a 
person  desirous  of  obtaining  relief  from 
an  over-assessment  of  income  tax,  should 
have  one  year  from  the  end  of  the  current 
year,  because  that  is  what  they  suggest 

That  being,  to  my  ndnd,  the  natural 
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(xmstrucdon  of  this  language,  it  seema  to 
me  that  the  words  which  are  ased  in  the 
section  point  to  the  period  at  which  the 
person  making  the  assessment  may  find 
out  that  he  is  in  error,  and  that  in  this 
aeetion  no  time  is  limited  within  which 
the  elaim  is  to  be  made ;  but  the  drafts- 
man,  and  those  who  passed  this  particular 
Act,  would  appear  to  have  felt  that  within 
the  year,  or  at  the  end  of  the  year — ^that  is 
to  say,  after  the  whole  of  the  transactions 
for  that  year  were  over — he  would  at  some 
time  or  other  be  able  to  shew  that  a  mis- 
take had  been  made  after  that  period; 
and  that  having  done  that,  his  duty  was 
to  prove  to  the  satis&ction  of  the  Com- 
miasioners  that  that  eiror  had  been  made. 
I  refer  for  the  moment  to  the  form  that  I 
preBome  has  been  adopted  advisedly  by  the 
authorities  in  reference  to  these  applications. 
It  is  signed  by  Mr.  Heath  and  Mr.  Sellar, 
Ck>mmis8ioners  of  Income  Tax.     It  is  a 
printed  form,  and  it  is  addressed  to  Her 
Majesty's  Commissioners  for  Special  Pur- 
poses at  the  Head  Office  of  the  Inland 
Bevenue,   Somerset  House,  London.     I 
presume  it  is  a  form  which  has    been 
adopted  for  a  great  number  of  years,  and 
adopted  advisedly  by  the  authorities.     It 
is  this,  that  "  two  of  the  Commissioners 
for  General  Purposes  of  the  Act  of  Parlia- 
ment "  (almost  t^e  whole  of  this  is  printed) 
''for  granting  to  Her  Majesty  duties  on 
profits  arising  from  property,  professions, 
dEc.,  certify  that  the  Cape  Copper  Mining 
Company  has  been  assessed  by  us  in  i*e- 
spect  of  profits,"  and  then  when  they  have 
completed  the  reference  to  what  they  had 
done  in  assessing  them  at  a  certain  sum, 
and  stating  the  fact  that  the  company 
had  paid  3,403^.  3«.  4i.,  they  begin  again, 
"  And  we  do  hereby  further  certify  that 
the  said  company  has  proved  to  our  satis- 
faction that  the  average  profits  and  gains 
in  one  year  are,  &c.''    If  it  was  paxt  of 
the  whole  transaction,  and  a  necessary 
part  of  it,  that  they  had  only  a  right  to 
claim  this  if  they  made  their  claim  within 
twelve    months    or  at    the   end   of    the 
current  year,  surely  the  Somei'set  House 
authorities,  and  the  officials  there,  in  print- 
ing a  fonn  of  this  kind,  would  have  put 
that  in  which  was  a  necessary  part  of  the 
application  to  certify  or  to  ask  for  repay- 
ment. 


That  being  so,  it  may  be  said  that  if  no 
time  was  limited,  it  left  the  time  abso- 
lutely unlimited,  and  that  this  was  a  fatal 
argument  against  the  claim  made  by  Mr. 
Meadows  White ;  but  I  think  he  was  quite 
right  in  accepting  at  once  that  argument, 
and  in  saying,  though  that  may  be  per- 
fectly true,  it  is  also  quite  clear  that  in 
section  61  of  the  same  Act,  with  regard  to 
amounts  that  were  to  be  repaid  under 
that  section,  there  was  no  time  limited. 
And  I  cannot  see  why  it  is  improbable 
that  no  particular  time  was  fixed  at 
this  period  within  which  this  should  be 
done,  because,  as  I  said  before,  at  the  time 
when  this  Act  was  passed  it  was  uncertain 
what  would  be  its  effect.  There  was  a 
very  bitter  feeling  against  it  in  the  country 
amongst  certain  people,  who  thought  it 
would  work  very  harshly  in  and  against 
commercial  enterprise,  and  therefore  one 
can  well  understand  that  the  widest  power 
was  given  to  those  who  were  to  be  aflfected 
by  it,  to  rectify  any  error  that  it  might 
turn  out  would  prejudice  them;  but 
I  can  well  understand  that  after  a  time 
it  was  found  to  be  an  objection  that  no 
time  had  been  limited,  and  that  old  claims 
were  raked  up  when  parties  were  dead,  and 
when  it  was  difficult  to  shew  that  the  proof 
of  excessive  charges  was  not  an  honest 
one;  and  consequently,  some  seventeen 
years  afterwards,  it  was  thought  right  to 
limit  the  period  during  whidi  this  daim 
for  repayment  should  be  made;  and  I 
confess  I  cannot  undei'stand  the  use  of 
this  language  unless  it  was  intended  to 
cover  that  which  was  left  uncovered  be- 
fore, namely,  the  daim  for  repayment  of 
such  an  overcharge  as  that  with  which  we 
are  dealing  here  to-day. 

It  does  seem  to  me  that  the  language 
used  in  section  10  (4)  points  conclusively 
to  this,  that  it  was  thought  at  that  period 
of  time  that  three  years  was  a  sufficient 
time  to  enable  parties,  situated  as  the 
applicants  and  other  foreign  trading  com- 
panies are,  to  find  out  and  be  able  to  pro* 
duce  satisfactory  proof  that  their  assess* 
ment  bad  been  too  high. 

It  does  not  however  rest  there,  because 
I  think  the  learned  counsel  for  the  Cape 
Copper  Company  was  justified  in  relying 
upon  section  6  of  28  Vict.  c.  80  (6),  be- 
cause the  Legislature  there  made  a  fresh 
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alteration  in  reference  to  the  incidence 
of  the  tax.  How,  and  why,  should 
that  section  have  been  passed  if  they  had 
no  right  to  go  back  more  than  one  year, 
because  it  is  almost  certain  that  it  would 
have  been  of  no  effect  and  of  no  avail  1 

Therefore,  reading  those  two  sections  to- 
gether, section  10  of  23  Vict.  c.  14  (4), 
and  section  6  of  28  Yict.  c.  30  (6),  I  feel 
bound  to  come  to  the  conclusion,  that  in 
the  original  section— section  133  (1) — ^the 
words  ^'  at  the  end  of  the  year  current " 
refer  to  the  period  at  which  the  accounts 
are  to  be  computed,  and  for  which  period 
the  error  is  sought  to  be  rectified;  but 
that  those  words  do  not  limit  the  time  at 
which  the  claim  must  be  made,  and  proof 
given  to  the  satisfaction  of  the  authorities. 

Under  these  circumstances  I  think  that 
the  Cape  Copper  Mining  Company  should 
have  the  relief  which  they  seek ;  but,  of 
course,  as  I  said  before,  being  the  junior 
Judge,  I  shall  withdraw  my  judgment. 

Cave,  J. — In  this  case  I  have  the  mis- 
fortune to  differ  from  my  learned  brother 
Grantham  ;  but  I  am  glad  to  reflect  that 
we  do  not  differ  upon  any  principle  of  law, 
but  merely  upon  the  question  of  the  proper 
construction  to  be  put  upon  three  or  four 
words  in  a  particular  section  of  an  Act  of 
Parliament. 

The  first  Income  Tax  Act  is  a  somewhat 
long  Act,  the  greater  part  of  which  is  com- 
posed of  provisions  for  carrying  out  the 
assessment  and  collection  of  the  income 
tax.  The  part  with  which  we  are  pri- 
marily concerned  is  section  133,  under 
which  the  present  applicants  allege  that 
they  have  established  a  light  to  the  re- 
payment of  income  tax,  and,  in  order  to 
attain  that  end,  to  have  a  mandamvs 
directed  to  the  commissioners  mentioned  in 
that  Act  for  an  order  for  the  repayment  of 
the  sum  overpaid.  Now  I  do  not  propose  to 
say  anything  with  reference  to  the  question 
which  was  raised  as  to  whether  the  pro- 
ceeding by  manda/mus  is  the  proper  form  : 
it  is  not  necessary  for  the  purpose  of  my 
judgment,  and  I  always  dislike  giving 
opinions  which  are  not  necessary  to  the 
judgment  which  is  actually  going  to  be 
delivered.  I  have  considerable  repugnance 
to  anything  in  the  nature  of  a  technical 
objection,  and  when  the  parties  come  here 
imdy  to  fight  the  substantial  question, 


and,  instead  of  fighting  the  substantial 
question,  raise  some  miserable  technicality, 
the  result  of  which,  if  it  were  acceded  to, 
would  be  that  the  expense  already  incurred 
would  be  thrown  away,  and  the  parties 
would  have  to  begin  again  and  present 
identically  the  same  question  before  the 
Court  in  another  shape  for  decision — ^I 
say,  when  that  kind  of  thing  arises,  I  cer^ 
tainly  am  disposed  not  to  give  more  weight 
than  I  am  obliged  to  any  consideration 
tending  to  shew  that  we  ought  to  yield 
to  any  technicality  of  that  sort.  On 
the  present  occasion,  however,  I  will  say 
no  more  than  that  the  argument  has  not 
satisfied  me  that  mcmdamtLS  is  not  the 
proper  way  of  proceeding  in  this  case.  I 
do  not  propose  to  give  any  further  opinion 
upon  the  matter,  nor  do  I  propose  to  ex- 
press any  dissent  at  all  as  to  this  part  of 
the  case  from  what  my  brother  Grantham 
has  said. 

I  come  therefore  to  the  merits.  Section 
133  (1)  provides  "  that  if  within  or  at  the 
end  of  the  year  current,  &c."  The  ques- 
tion we  have  to  decide  is,  what  is  the 
meaning  to  be  placed  upon  those  words! 

Now  it  has  been  contended  upon  the 
one  side  that  they  mean  at  any  time  after 
the  expiration  of  the  current  year.  That 
is  substantially  the  contention  of  Mr. 
Meadows  White.  On  the  other  hand«  it 
is  contended  by  the  Attorney-General  that 
they  must  have  their  natural  meaning, 
whatever  that  may  be,  and  that  it  is  im- 
possible to  say  that  "  at  the  end  of  the 
year  current "  is  the  same  thing  as  "  at 
any  time  after  the  end  of  the  year  current." 

Now  if  one  finds  a  difficulty  in  constru- 
ing any  particular  section  of  an  Act  of 
Parliament,  it  is  generally  a  wise  rule  to 
look  at  the  remainder  of  the  Act  of  Parlia- 
ment, and  especially  at  any  sections  which 
have  any  similar  bearings,  and  undoubt- 
edly there  are  other  sections  in  this  Act 
which  do  provide  for  the  repayment  of  duties 
which  have  been  already  paid.  Now  the 
first  of  those  is  section  61,  which  follows 
upon  certain  deductions  and  allowances 
which  are  allowed  to  be  made  in  respect 
of  the  duties  under  schedule  A ;  and  section 
61  goes  on  to  say,  **  be  it  enacted  that  the 
person  entitled  to  any  of  the  allowances 
mentioned  in  the  next  preceding  rule, 
which  are  directed  or  authorised  to  be 
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made  bj  certificate,  and  which  shall  not 
have  been  made  by  deduction  or  abatement 
from  the  assessment,  shall  claim  such 
allowance  at  any  time  after  the  expiration 
of  the  year  of  assessment  before  the  Com- 
missionerB  for  General  Purposes  of  the 
district  in  which  the  property  charged 
with  the  payment  and  charges  mentioned 
in  the  said  rule  shall  be  situate ;  and  the 
said  commissioners,  upon  due  proof  before 
them  that  the  claimant  is  entitled  to  such 
allowance,  shall  certify  the  particulars  and 
amount  thereof  to  the  Commissioners  for 
Special  Purposes  at  the  Chief  Office  of  In- 
hmd  Eevenue  in  England,  and  thereupon 
the  said  last- mentioned  commissioners 
shall  grant  an  order,"  as  in  the  present  case. 
Now  there,  certainly,  it  is  remarkable 
that  a  time  is  mentioned,  and  that  that 
time  is  not  the  same  time  as  that  given  in 
section  133.  When  the  allowances  have 
not  been  made  by  deduction  or  abatement, 
the  person  entiUed  to  them  may  claim 
them  at  any  time  after  the  expiration  of 
the  year  of  assessment.  I  think  that  that 
is  important  in  this  way — ^first,  that  it 
shews  that  the  Legislature  had  before  its 
mind  when  these  particular  claims  should 
be  made,  and  that  they  did  understand,  as 
one  would  expect,  the  difference  between 
"at  any  time  after  "  the  expiration  of  the 
year  and  ''at  the  end  of  the  yeai%''  be- 
cause they  use  one  expression  in  section 
61  and  the  other  expression  in  section  133, 
and  it  can  hardly  be  suggested  that  they 
must  have  meant  the  same  thing  when 
they  changed  the  particular  expression  of 
wMch  they  were  making  use. 

But  there  is  another  section  bearing  on 
the  subject— section  134,  where  there 
is  a  provision  for  the  return  of  certain 
duties,  the  application  to  be  made  within 
f'  three  calendar  months  after  the  end  of 
such  year";  so  that  you  have  three  different 
periods  specified  in  three  different  sections. 
In  one  the  application  is  to  be  made  at 
any  time  after  the  expiration  of  the  year ; 
in  the  other  it  is  to  be  made  ''  within  the 
year,  or  at  the  end  of  the  year  " ;  and  in 
the  third  it  is  to  be  made  "  within  three 
calendar  months  after  the  end"  of  the 
year.  So  that  it  does  seem  to  me  that  the 
legislature  had  in  its  mind  the  necessity 
of  providing  some  kind  of  time  or  limit 
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within  which  the  claim  should  be  made; 
or  if  it  was  thought  that  no  time  or  limit 
should  be  laid  down,  of  saying  so  expressly, 
and  of  enacting  that  the  application  might 
be  made  at  any  time. 

Then  the  next  section  is  section  165, 
which  provides  for  the  return  of  duties 
chargeable  on  the  persons  whose  income  is 
so  small  as  to  be  entitled  to  exemption 
either  wholly  or  partially,  and  it  is  by  that 
section  enacted,  "Provided  always,  and 
be  it  enacted,  that  if  it  shall  be  proved  to 
the  satisfaction  of  the  Commissioners  for 
General  Purposes  that  any  person  whose 
claim  for  exemption  has  been  allowed  in 
manner  aforesaid  has  been  charged  to  and 
has  paid  any  of  the  duties  hereby  granted 
by  way  of  deduction  from  any  rent,  annuity, 
interest,  or  other  annual  payment "  (and  so 
on), "  then  and  in  such  case  it  shall  be  law- 
ful for  the  said  Commissioners  for  General 
Purposes  to  certify  what  shall  have  been 
proved  before  them  to  the  Commissioners 
for  Special  Purposes,"  specifying  certain 
things,  and  thereupon  the  said  last-men- 
tioned commissioners  **  shall  issue  to  such 
claimant  an  order  for  the  repayment,"  and 
so  on.  Now  in  that  case  again  no  time  is 
fixed  within  which  the  claim  is  to  be  made ; 
and  consequently,  no  time  being  fixed,  the 
claim  can  be  made  at  any  time,  subject  to 
the  general  law  of  limitation. 

We  come  next  to  the  Act  16  &  17 
Vict.  c.  34.  In  section  18  of  that  Act 
there  is  a  provision  for  the  return  of  duty 
to  landlords  in  Ireland  in  certain  cases; 
and  it  provides  that  where  a  landlord  has 
lost  his  rent  by  the  bankruptcy,  insol- 
vency, or  the  alMConding  of  his  tenant,  or 
in  certain  ways  of  that  kind,  then  he  is 
to  be  "  entitled  to  be  repaid  such  portion 
of  the  duty  as  he  shall  have  paid  in  re- 
spect of  the  rent  so  lost :  provided  that 
such  landlord  or  lessor  shall  make  his 
claim  for  such  repayment  to  the  said 
commissioners  within  the  period  of  six 
calendar  months  after  the  expiration  of 
the  year  for  which  the  said  duty  was 
assessed."  So  that  there  is  another  pro- 
vision for  the  return  of  the  duty,  and 
again  a  period  fixed  which  is  different 
from  any  that  has  been  fixed  before. 

Then,  lastly,  I  come  to  section  64  of 
the  same  Act,  which  provides  that  where 
2  Y 
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persons  have  made  an  insurance  on  the 
lives  of  themselves  or  their  wives,  they 
may  he  allowed  an  abatement  of  the  duty 
to  a  certain  extent  in  respect  of  the  an- 
nual premium  which  they  have  to  pay; 
and,  so  far  as  I  can  discover,  there  la 
there  no  limit  at  all  named.  Conse- 
quently you  have  three  cases  in  which 
there  is  no  limit,  and  three  cases  in  which 
there  is  a  limit  of  some  kind  or  other. 
That  being  the  case,  we  then  come  to  the 
23  &  24  Vict.  c.  14.  s.  10  (4),  which 
limits  the  claim  in  all  cases  to  three  years. 
It  is  obvious  that  that  section  can  throw 
no  light  upon  section  133  of  the  5  <k  6 
Vict.  (1),  because  it  was  admitted  by  Mr. 
White  that  it  cannot  extend  the  time 
expressed  in  the  Act.  All  it  professes 
to  do  is  to  shorten  the  time  where  the 
time  is  longer ;  and  there  is  no  necessity 
to  assume  that  the  time  given  in  section 
133  is  longer,  when  it  is  shewn  that  there 
are  three  particular  sections  giving  a  right 
to  repayment  in  which  no  time  at  all  had 
been  limited,  and,  consequently,  in  all 
those  cases  the  statute  23  <fe  24  Vict.  c.  14. 
8.  10  could  apply. 

That  being  so,  one  is  really  driven  back 
upon  section  133  to  ascertain  what  is  the 
meaning  of  the  words  "  at  the  end  of  the 
year."  The  expression  itself  is,  of  course, 
somewhat  indefinite.  "  At  the  end  of  the 
year  "  is  not  as  definite  as  "  within  three 
months,"  or  as  "within  six  months,"  or 
as  "  within  the  current  year."  But  at 
the  same  time  it  must  have  some  meaning, 
and  I  cannot  doubt  what  it  was  intended 
to  have.  The  application  is  one  for  the 
repayment  of  duties  upon  the  ground 
that  the  income  in  the  particular  year 
has  turned  out  to  be  less  than  the  esti- 
mate upon  which  it  was  based.  That  is 
the  effect  of  the  5  &  6  Vict.  c.  35,  plus 
28  &  29  Vict.  c.  30.  Consequently  it  is  a 
matter  which  cannot  be  ascertained  until 
the  end  of  the  year.  According  to  my 
reading  of  the  section — and  I  do  not  see 
any  way  out  of  it — the  person  is  to  "  find" 
and  "  prove  "  at  the  end  of  the  year ;  or 
rather  it  is,  "  if  at  the  end  of  the  year  he 
shall  find  and  prove."  What  does  that 
mean  1  It  appears  to  me  to  be  designedly 
left  with  a  certain  amount  of  indefinite- 
liess  about  it,  because  it  is  impossible  to 
fix  a  period  in  all  cases  in  which  the  dis- 


covery can  be  made  and  proof  be  gt^m. 
In  one  case  it  may  be  done  at  once  imme- 
diately upon  the  termination  of  the  jesr; 
in  another  case,  for  reasons  suggested  bj 
Mr.  Pollard,  it  may  take  a  very  conaidBr^ 
able  time  to  do  it. 

But  I  apprehend  that  this  right  is 
given  to  the  person  who  is  to  ma^  fhe 
daim  for  repayment,  not  in  order  that  he 
may  sleep  upon  it,  but  that  he  may  act 
upon  it ;  and  I  think  I  come  as  near  as  I 
can  to  the  pn^r  construction  of  "  at  the 
end  of  the  year  "  if  I  hold  that  it  means 
proceeding  with  due  diligence  at  the  dose 
of  the  year  to  ascertain  whether  or  not 
his  income  has  come  up  to  or  fallen  short 
of  the  amount  assessed,  and  that  he, 
having  so  ascertained,  must  proceed  with 
due  diligence — ^that  is  to  say,  with  reason- 
able diligence— ^o  make  his  daim  before 
the  commifisioners ;  and  that  it  is  not  open 
to  him  to  say,  "  I  will  not  consider  the 
matter  at  all ;  I  will  wait  until  the  whole 
period  of  three  years,  mentioned  by  sec- 
tion 10  of  23  &  24  Vict.  c.  14,  or  ahnost 
all  of  it  has  dapsed,  and  then  within  the 
laat  month  of  those  three  years  I  will 
make  the  daim  for  the  three  years  pre- 
ceding." I  cannot  think  that  that  can  he 
the  construction  which  I*  ought  to  place 
upon  the  words  "  at  the  end  of  the  year  * 
in  section  133.  I  do  think  that  th^  aie, 
to  a  certain  extent,  indefinite,  and  1  do 
think  that  they  are  intended  to  be  in- 
definite, for  the  reason  that  it  would  he 
difficult,  without  doing  injustice,  to  fix  a 
hard  and  &st  line  within  which  the  daim 
is  to  be  made ;  but,  at  the  same  time,  it 
seems  to  me  that  a  man  must  proceed  to 
ascertain  his  rights  and  to  claim  them 
with  due  diligence,  starting  at  the  end  of 
the  year,  and  doing  what  he  reasonably 
can  to  ascertain  how  his  income  stood, 
and  proceeding  with  due  diligence  to 
claim  the  commissioners*  verdict  and 
their  certificate  to  the  Gommissioners  for 
Special  Purposes. 

I  do  not  myself  attach  any  importance 
to  the  letter  of  the  commissioners  to  the 
applicants  in  which  they  speak  of  a  year 
as  the  time  limited  by  section  133,  although 
it  may  be  a  very  good  rule  of  thumb  to 
lay  down.  The  limit  of  one  year  there  re- 
ferred to  formed  no  part,  as  I  understood  it, 
of  the  argument  of  the  Attorney-General. 
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lastly^  the  applicants  were  perfectly 
well  aware  of  the  point  which  was  taken 
against  them.  It  is  important,  therefore, 
to  see  whether  they  set  up  in  their  affidavits 
any  of  the  difficulty  now  suggested  about 
aeoertaining  the  actual  amount  of  their 
income  which  it  is  suggested  by  the  fertile 
ingenuity  of  counsel  may  possibly  exist. 
[!Ebe  learned  Judge  then  discussed  the 
affidavits,  which  he  held  did  not  disclose 
any  such  difficulty,  but,  on  the  contrary, 
th^  shewed  that  the  applicants  had  not 
proceeded  with  due  diligence,  and  he  con- 
tinaed:]  Consequently,  putting  the  con- 
struction which  I  think  ought  to  be  put 
upon  these  words  in  section  133,  they 
have  not  only  not  brought  themselves 
into  Ck>art,  but  they  have  actually  put 
themselves  out  of  Court. 

Therefore,  on  the  ground  that  some 
construction  must  be  given  to  the  words 
"at  the  end  of  the  year,"  and  that  the 
only  reasonable  construction  I  can  put 
upon  them  is  that  it  must  be  done  with 
reasonable  diligence  after  the  end  of  the 
year,  and  that  the  applicants  have  not 
only  not  shewn  reasonable  diligence,  but 
have  shevm  the  reverse,  I  have  come  to 
the  conclusion  that  the  present  applicants 
have  not  brought  themselves  within  sec- 
tion 133,  and  are  not  entitled  under  that 
section  to  the  relief  which  they  seek. 

I  am  therefore  of  opinion  that  the 
order  must  be  discharged;  and  as  my 
kamed  brother  withdraws  his  judgment, 
the  result  of  this  application  is  that  the 
order  will  be  disdiarged. 

Order  nisi  discha/rged. 


Solidtors— J.  Sheppard,  for  applicants ;  Solici- 
tor of  Inland  Revenue,  for  the  Crown. 
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Negligence  —  Davgeroua  Work  —  Duty 
imposed  on  Person  engaged  in  Dangerous 
Work  —  Necessary  Precaution  —  Maxim 
"  Volenti  nonfit  injuria'' 

Two  firms  of  contractors  were  engaged 
at  the  sam^  time  in  the  construction  of  a 
large  building,  the  one  upon  the  ironwork 
of  the  roof,  and  the  otiier  upon  the  carpen- 
ter's work  in  the  body  of  the  building. 

Owing  to  the  absence  of  a  gantry  or  a 
stage  sufficiently  large  to  catcJi  anything 
falling  from  the  roof  a  bolt  or  rivet  fell  to 
the  floor  and  injured  one  of  the  carpenters 
(U  work  there. 

Upon  the  trial  of  an  action  brought 
by  the  carpenter  against  the  contractors 
for  the  roof  the  jury  found  that  the 
defendants  had  been  guilty  of  negligence, 
that  the  plaintiff  had  not  contributed  by 
his  negligence,  and  had  not  voluntarily 
incurred  the  risk,  and  gave  a  verdict  for 
the  plaintiff  for  2002.  damages  :— 

Held,  upon  motion  to  set  aside  the  judg- 
ment and  enter  it  for  the  defendants,  that 
the  verdict  and  ji^ment  for  the  plaintiff 
must  be  sustained ;  and  thai  a  workman, 
unconnected  with  the  defendants,  lawftiUy 
working  for  his  masters  at  the  risk  of 
dismissed  for  disobedience  to  their  orders, 
having  asked  for  and  failed  to  obtain  pro- 
tection from  the  defmdants,  could  not  6e 
said  to  come  toithin  the  maxim  "  Volenti 
nonfU.  injuria,"  although  he  was  awwre  of 
the  danger  he  was  exposed  to  from  falUng 
boUs. 

This  was  an  appeal  from  the  West- 
minster County  Court. 

The  action  was  one  of  tort  commenced 
in  the  High  Couiii  of  Justice,  and  remitted 
by  order  to  the  County  Court,  to  recover 
2002.  damages  for  injuries  sustained  by  the 
plaintiff  through  the  alleged  negligence, 
carelessness,  and  unskilfulness  of  the  de- 
fendants by  their  servants  or  agents  while 
executing  certain  iron  and  other  work  in 
and  upon  certain  premises  known  as 
Olympia,  situate  at  Kensington,  in  the 
county  of  Middlesex,  on  or  about  the 
13th  of  December,  1886,  whereby  a  large 
piece  of  iron,  or  metal  tool,  of  gieat  weight 
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belonging  to  the  defendants,  and  then 
being  used  by  their  servants,  or  one  of 
them,  on  their  said  work,  fell  from  a 
great  height  upon  the  plaintiff,  who  was 
working  upon  the  floor  of  the  said  pre- 
mises, and,  as  he  alleged,  seriously  and 
permanently  injured  him,  and  such  injury 
still  prevented  him  from  attending  to  his 
business  and  employment. 

The  evidence  on  the  part  of  the  plaintiff 
was  that  he  worked  for  Messrs.  Lucas, 
who  had  contracted  for  the  performance  of 
the  carpenters'  work  in  the  lower  portion 
of  the  hall  called  Olympia,  whilst  the  de< 
fendants  were  the  contractors  for  the  iron 
work  of  the  roof.  Both  contracts  were 
being  carried  out  at  the  same  time.  On 
Saturday,  the  13th  of  December,  the  plain- 
tiff was  preparing  bearers  for  the  seats  and 
sawing  when  a  bolt  fell  on  his  head,  and 
he  was  taken  to  the  hospital  insensible. 
The  plaintiff  had  been  working  on  the  floor 
of  the  building  for  eleven  weeks,  moving 
from  time  to  time  from  one  part  to 
another.  A  gantry  had  been  used  by  the 
defendants'  workmen,  but  a  week  before 
the  accident  the  gantry  was  removed,  and 
a  small  stage  was  substituted  on  which 
the  riveters  did  their  work.  The  plaintiff 
had  seen  a  rivet  or  rivets  fall  from  the 
stage,  had  spoken  of  it,  and  told  the  de- 
fendants' workmen  to  be  careful.  At  the 
time  of  the  accident  he  was  not  standing 
directly  under  the  stage,  but  about  twelve 
feet  from  the  perpendicular.  There  was 
no  guard  to  the  stage,  and  the  plaintiff 
knew  there  was  danger  of  rivets  falling. 

The  evidence  on  the  part  of  the  defen- 
dants was  that  they  erected  a  gantry  for 
their  riveters  to  work  on,  but  tibat  about 
a  week  before  the  accident  it  was  found 
necessary  to  remove  it  and  substitute  a 
stage  to  allow  Messrs.  Lucas's  carpenters 
to  perform  their  portion  of  the  work  of 
fitting  up  the  hall.  The  defendants  had 
given  notice  to  Messrs.  Lucas  that  their 
men  should  not  work  under  the  riveters, 
and  had  several  times  warned  the  carpen- 
ters of  the  risk  they  ran  from  the  falling 
of  red-hot  bolts,  rivets,  and  tools.  There 
was  no  need  to  warn  them  when  the 
gantry  was  there.  When  the  stage  had 
been  substituted  for  the  gantry  any  sen- 
sible person  could  see  the  danger  they 
ran.     It  was  not  possible  for  any  reason- 


able man  to  work  there  and  not  know  he 
was  in  danger  from  falling  tools,  he. 

The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  accident  arose  through 
any  negligence  on  the  part  of  the  defen- 
dants. If  it  did,  was  there  any  con- 
tributory negligence  on  the  part  of  the 
plaintiff;  and  did  the  plaintiff  volun- 
tarily incur  the  risk  1 

The  jury  found  the  defendants  guilty  of 
negligence  in  want  of  taking  proper  pre- 
cautions for  those  below  ;  that  there  was 
no  contributory  negligence  on  the  part  of 
the  plaintiff;  and  that  the  plaintiff  did 
not  voluntarily  incur  the  risk,  and  gave 
him  a  verdict  for  200Z. 

The  defendants  thereupon  served  notice 
of  motion  for  an  order  that  the  judgment 
entered  for  the  plaintiff  be  set  aside,  and 
judgment  entered  for  the  defendants;  or, 
in  Uie  alternative,  that  a  new  trial  be  had 
between  the  parties,  on  the  following 
grounds,  namely : — 

(1)  That  the  learned  Judge  misdirected 
the  jury  in  omitting  to  tell  them  that 
upon  their  finding  (as  they  in  fiust  did 
find)  that  the  punch  or  drift,  by  the  fell- 
ing whereof  the  plaintiff  was  injured,  was 
not  negligently  or  carelessly  thrown  or 
dropped  by  the  defendants'  servant  or 
servants,  and  that  there  was  no  evidence 
of  liability  on  the  part  of  the  defendants. 

(2)  And  in  omitting  to  direct  them  as 
to  the  meaning  and  efiect  of  the  evidence 
for  the  purpose  of  their  considering  whe- 
ther the  plaintiff  voluntarily  incurred  an 
obvious  danger. 

(3)  And  that  the  learned  Judge  wrong- 
fully rejected  evidence  tendered  on  behalf 
of  the  defendants  on  the  said  trial,  of 
warning  having  been  given  to  a  group  of 
carpenters,  among  whom  the  plaintiff  was 
working,  of  the  danger  to  which  they 
were  exposing  themselves  from  the  falling 
of  drifts,  rivets,  and  tools,  and  of  the  full 
knowledge  by  the  plaintiff  of  the  said 
danger. 

(4)  And  that  the  learned  Judge,  upon 
the  said  finding  of  the  jury^  should  have 
directed  a  verdict  and  judgment  to  be 
entered  for  the  defendants. 

Mantagtte  Luah^  for  the  defendants. — 
There  is  no  evidence  to  go  to  the  jury  of 
any  such  duty  on  the  part  of  defendants  to 
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Qie  leafionable  care  as  to  be  binding  upon 
them  as  between  them  and  the  plaintiffs. 
This  is  to  be  distinguished  from  a  case  of 
invitation^  or  where  a  dutj  exists  to  take 
reftsoiiable  care  with  regard  to  the  public 
SwU  V.  The  London  and  St.  Katharine's 
Dock  Company  (1),  Indermatir  v.  Dames 
(2),  CoUis  V.  Selden  (3),  Kearney  v.  The 
London,  Brighton,  and  South  Coast  Bail- 
way  Company  (4).  Tarry  v.  Ashton  (5), 
Pearson  v.  Cox  (6),  Dickson  v.  Beuter's 
Tdegraph  Company  (7),  and  Batchehr  v. 
ForUseue  (8). 

Again,  it  is  submitted  that  the  plain- 
tiff's own  negligence  contributed  to  tlie  ac- 
cident. He  knew  there  was  danger,  and 
OQmplained  of  it,  but  yet  continued  to 
work  where  he  knew  he  ran  the  risk  of  a 
&lHng  bolt.  Moreover,  he  voluntarily  ran 
the  risk,  even  if  he  did  not  contribute  to 
the  accident  by  his  negligence,  and  thus  the 
maxim  "  Volenti  non  fit  injuria  "  applies — 
WiggeU  v.  Fox  (9),  WoodUy  v.  The  Metro- 
poUtan  District  Baihoay  Company  (10), 
Thomas  v.  Quartenname  (11),  and  Yar- 
mouth V.  France  (12). 

TaOock,  for  the  plaintiff.-— It  is  submitted 
that  the  case  was  properly  left  to  the  jury. 
"  VokrUi  non  fit  injuria  "  does  not  apply — 
Yarmouth  v.  France  (12).  The  plaintiff 
is  entitled  to  retain  his  verdict. 

Lush,  in  reply. 

Cw.  adv.  vuU, 

Hawkins,  J. — ^This  is  an  action  to  re- 

(1)  3  Hnrl.  &  C.  696;  84  Law  J.  Rep.  Ezch. 
220. 

(2)  36  Law  J.  Rep.  C.P.  181 ;  Law  Rep. 
2CJ».3U. 

(3)  37  Law  J.  Rep.  G.P.  233 ;  Law  Rep. 
SC.P.495. 

(4)  39  Law  J.  Rep.  Q.B.  200 ;  40  Law  J.  Rep. 
Q.B.  285;  Law  Rep.  6  Q.B.  411;  Law  Rep.  6 
Qa759. 

(6)  45  Law  J.  Rep.  Q.B.  260;  Law  Rep. 
1Q.B.D.314. 

(6)  Law  Rep.  2  C.P.  D.  369. 

(7)  46  Law  J.  Rep.  C.P.  197 ;  47  Law  J.  Rep. 
CP.  1;  Uw  Rep.  2  C.P.  D.  62;  Law  Rep. 
8C.PD.1. 

(8)  Law  Rep.  11  Q.B.  D.  474. 

(9)  11  Bxch.  Rep.  832;  25  Law  J.  Rep. 
Exch.  188. 

(10)  46  Law  J.  Rep.  Bzch.  621 ;  Law  Rep. 
2  Bx.  D.  384. 

(11)  55  Law  J.  Rep.  Q.B.  439 ;  56  Law  J. 
Jep.  Q.B.  349  ;  Law  Rep.  17  Q.B.  D.  414 ;  Law 
Bep.l8Q.B.D.685. 

(12)  AnU,  p.  7 ;  Law  Rep.  19  Q.B.  D.  647. 


cover  damages  for  personal  ii\jury  caused, 
as  the  plaintiff  alleges,  by  the  negligence 
of  the  defendants  or  their  servants.  The 
case  was  remitted  to  the  County  Court, 
and  the  jury  found  a  verdict  for  the 
plaintiff  for  200^.  damages.  The  motion 
now  before  us  is  to  set  aside  that  verdict 
and  enter  judgment  for  the  defendants,  on 
a  variety  of  grounds —among  others,  that 
no  duty  was  imposed  on  the  defen- 
dants to  protect  the  plaintiff  fix>m  risks 
which  he  might  run ;  that  he  contributed 
to  the  accident  by  his  own  negligence; 
and  that  the  maxim  *'  Volenti  non  fit  irk- 
juria "  applies,  since  the  plaintiff  volun- 
tarily incurred  a  danger  incident  to  his 
employment. 

In  my  opinion,  the  defendants'  appeal 
must  be  dismissed. 

The  circumstances  are  that  the  defen- 
dants were  the  contractors  for  the  iron- 
work of  a  large  building,  and  that  Messrs. 
Lucas  were  the  contractors  for  the  wood- 
work of  the  same  building.  For  many 
weeks  before  the  date  of  the  accident 
defendants'  men  had  been  riveting  plates 
in  the  roof  of  the  building,  and  to  do  this 
were  hoisted  up  on  a  stage  called  a  gantry. 
While  the  gantry  was  used  no  accident 
occurred,  since  falling  rivets  were  caught 
in  it  and  prevented  dropping  to  the 
ground.  But  owing  to  pressure  of  work 
it  was  found  necessary  to  remove  the 
gantry,  so  that  Messrs.  Lucas's  men  could 
get  on  with  the  carpentering,  and  a  small 
stage  was  substitute,  on  which  the  defen- 
dants' riveters  continued  to  work.  This 
substitution  took  place  about  a  week  be- 
fore the  accident,  and  it  was  noticed  that 
during  the  week  bolts  and  rivets,  some  of 
whichwere  red  hot,  constantly  feU.  Messrs. 
Lucas's  men  complained  to  the  defendants' 
foreman,  but  no  precautions  were  in  conse- 
quence adopted.  If  a  tarpaulin  had  been 
stretched  below  the  stage  it  was  proved 
that  the  rivets  and  bolts  might  have  been 
prevented  from  falling  to  the  ground.  In 
consequence  of  this  want  of  precaution 
a  bolt  fell  upon  the  plaintiffs  head  as  he 
was  sawing  wood  and  standing  under  the 
stage  about  twelve  feet  from  the  perpen- 
dicular. 

It  is  dear  that  the  plaintiff  knew  that 
bolts  did  sometimes  fiiU,  from  the  fact  of 
his  complaining  of  the  danger. 
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The  question  is,  whether  on  these  &ct8 
the  plaintiff  is  entitled  to  succeed. 

The  jury,  on  being  asked  whether  the 
accident  occurred  through  negligence  on  the 
pai't  of  the  defendants,  found  that  the  de- 
fendants w6i*e  guilty  of  negligence  in  not 
taking  proper  means  to  preserve  the  safety 
of  those  below. 

To  the  other  questions  as  to  contribu- 
tory negligence  and  voluntary  risk,  they 
found  that  there  was  no  contributory  neg- 
ligence on  the  pai't  of  the  plaintiff,  and 
that  he  did  not  voluntarily  incur  the  risk. 

It  has  been  contended  by  the  defendants' 
counsel,  first,  that  no  duty  was  imposed 
upon  the  d^endants  which  could  make 
them  responsible  for  the  injury  inflicted 
on  the  plaintiff,  even  if  their  servants  had 
been  guilty  of  negligence;  secondly,  that 
the  plaintiff,  by  his  own  negligence,  con- 
tributed to  the  accident ;  and,  thirdly,  that 
even  if  he  had  not  so  contributed,  the 
maxim  "  Volenti  nonJU  injuria  "  applied. 

In  my  opinion  the  rule  applicable  to 
this  case — Uiough  I  must  not  be  under- 
stood to  say  it  applies  to  all  cases,  since 
each  case  must  turn  on  different  circum- 
stances— ^is,  that  where  a  man  is  employed 
to  do  certain  work,  and  knows  that  the 
work  he  is  doing  is  dangerous  to  others, 
and  that  accidents  are  likely  to  happen,  and 
knows  at  the  same  time  that  other  persons 
are  properly  engaged  upon  other  work, 
and  are  under  an  obligation  to  perform  it, 
a  duty  is  imposed  upon  the  person  so  en- 
gaged in  the  dangerous  work,  of  exercising 
reasonable  care  and  adopting  proper  pre- 
cautions to  prevent  accidents. 

The  rule  is  thus  stated  by  the  Master 
of  the  EoUs  in  Heaven  ▼.  Pender  (13)  : 
"  Whenever  one  person  is  by  drcumstanoes 
placed  in  such  a  position  with  regard  to 
another  that  any  one  of  ordinary  sense 
who  did  think  would  at  once  recognise 
that  if  he  did  not  use  ordinary  care  and 
skill  in  his  own  conduct  with  regard  to 
those  circumstances,  he  would  cause  dan- 
ger of  injury  to  the  person  or  property  of 
tiie  other,  a  duty  arises  to  use  ordinary 
care  and  skill  to  avoid  such  danger."  I 
believe  that  to  be  a  correct  etatement  of 
the  law. 

(13)  62  Law  J  Bep.  Q.B.  702;  Law  Rep. 
11  Q.B.  D.  603. 


In  the  present  case  it  was  obvious  to 
every  one  that  there  was  danger,  and  it 
is  accordingly  clear  that  the  defendants' 
workmen  were  bound  to  take  reasonable 
precautions. 

The  next  question  is,  was  there  evidence 
for  the  jury  of  negligence  on  the  part  of 
the  defendants  or  their  servants  1 

In  my  opinion  the  circumstances  shew 
abundant  evidence  of  negligence,  and  it 
is  impossible  to  read  the  County  Coort 
Judge's  notes  without  arriving  at  the  con- 
dusion  that  the  defendants'  servants  knew 
of  the  danger  those  below  were  exposed  to 
from  ^Ung  bolts. 

This  alone,  however,  does  not  dispose  of 
the  case,  for  it  may  be  that  the  plaintiff 
may  &il,  first,  on  the  ground  of  contri- 
butory negligence,  and,  secondly,  on  that 
of  ^^ Volenti  nonfit  injuria" 

Aa  to  the  first  of  these  points,  I  find  no 
evidence  which  proves  negligence  on  the 
part  of  the  plaintiff. 

As  to  the  second,  whether  or  no  the 
phdntiff  took  the  risk  upcm  himself,  the 
question  is  one  for  the  juiy — YannotUh  v. 
France  (12). 

Here  the  plaintiff  was  unconnected  with 
the  defendants,  and  was  an  independent 
workman  employed  by  Messrs.  Lucas;  and 
it  is  certainly  hard  to  say  that  where  a  man 
lawfully  working,  subject  to  the  orders  of 
his  masters,  at  the  risk  of  dismissal  for 
disobedience  to  them,  after  asking  for  and 
fsdling  to  obtain  protection  from  dangers 
caused  by  other  people's  work,  goes  on  and 
suffers  injury,  he  comes  within  the  maxim 
"  Volenti  nonjit  injuria,"  True,  he  knows 
of  the  danger;  but  does  he  wilfully  incur  it! 
I  think  not.  "  ScieTiti"  as  has  been  pointed 
out  in  Thomas  v.  Quartermaine  (11)  and 
Yarmouth  v.  Fra7hce{\2),  is  not  equivalent 
to  '<  volenti  "  K  the  plaintiff  here  could  have 
left  the  dangerous  place  without  running 
the  risk  of  losing  his  means  of  livelihood, 
the  case  might  have  borne  a  different  com- 
plexion. But  he  was  obliged  to  be  there* 
It  was  his  poverty  and  not  his  will  which 
induced  him  to  consent  to  the  risk. 

It  is  nidged  on  the  part  of  the  defen- 
dants that  both  Thomas  v.  Quartermains 
(11)  and  Yarmouth  Y,  France  (12)  support 
their  contention  on  this  point ;  but  as  to 
the  first  of  these  cases,  the  facts  are  wholly 
apart  and  distinct  from  those  in  the  pr^ 
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TknuteU  v.  Bandyrids  ^  Co, 
seat  case,  the  plaintiff  there  having  a 
full  knowledge  of  the  state  of  the  pre- 
mises on  which  he  was  employed.  And  in 
the  second,  the  Master  of  the  Rolls,  Lord 
Esher  (commenting  on  the  decision  in 
Tkamasv.  Quartermame  (11)),  made  the 
followiDg  statement :  "  It  seems  to  me  to 
unomit  to  this,  that  mere  knowledge  of  the 
danger  will  not  do ;  there  must  be  an  assent 
on  the  part  of  the  workman  to  accept  the 
risk,  with  a  foil  appreciation  of  its  extent, 
to  bring  the  workman  within  the  maxim 
*  Volenti  non  JU  injuria.*  If  so,  that  is 
a  question  of  &ct.  ...  I  see  nothing  in 
the  decision  in  Thomas  y.  QuarterrnMirie 
(11)  to  prevent  the  plaintiff  from  re- 
oovenng  in  this  case,  unless  the  drcum- 
stances  were  such  as  to  warrant  a  jury  in 
coming  to  the  conclusion  that  the  plaintiff 
freely  and  voluntarily,  with  full  know- 
ledge of  the  nature  and  extent  of  the  risk 
he  ran,  impliedly  agreed  to  incur  it.''  In 
the  same  case  Lord  Justice  lindley  said, 
"  If  in  any  case  it  can  be  shewn  as  a  fact 
that  a  workman  agreed  to  incur  a  particu- 
lar danger,  or  voluntarily  exposed  himself 
to  it,  and  was  thereby  injured,  he  cannot 
hold  his  master  liable.  But  in  the  cases 
mentioned  in  the  Act  (the  Employers' 
Liability  Act,  1880)  a  workman  who 
never  in  fact  engaged  to  incur  a  particular 
danger,  but  who  finds  himself  exposed  to 
it,  and  complains  of  it,  cannot  in  my 
opinion  be  held,  as  a  matter  of  law,  to 
have  impliedly  agreed  to  incur  that  danger, 
or  to  have  voluntarily  incurred  it  because 
he  does  not  refuse  to  face  it.  .  .  .  If 
nothing  more  is  proved  than  that  the 
workman  saw  danger,  reported  it,  but,  on 
being  told  to  go  on,  went  on  as  before,  in 
order  to  avoid  dismissal,  a  jury  may,  in 
my  opinion,  properly  find  that  he  had  not 
a^eed  to  take  the  risk,  and  had  not 
acted  voluntarily  in  the  sense  of  having 
taken  the  risk  upon  himself.  Fear  of 
dismissal  rather  than  voluntary  action 
might  properly  be  inferred." 

The  defendants,  again,  relied  on  the  case 
of  WoodUy  V.  The  Metropolitan  District 
Railway  Company  (10)  as  an  authority ; 
but  when  the  facts  are  compared  with 
those  in  the  present  case,  the  distinction 
is  dear.  There  the  plaintiff  was  in  the 
employment  of  a  contractor,  and  injured 
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by  a  train  as  he  was  working  in  a  tunnel. 
It  was  proved  that  the  space  was  small, 
but  enough,  if  he  was  careful,  to  enable 
him  to  stand  in  safety  whilst  the  train 


It  is  true  that  the  jury  there  found 
negligence  on  the  part  of  the  company ; 
but  the  plaintiff  having  it  in  his  power  to 
protect  himself,  and  knowing  the  danger 
eiristed,  the  majority  of  the  Court  of 
Appeal  held  that  he  was  not  entitled  to 
recover.  But  in  the  present  case  the 
plaintiff  could  not  have  avoided  the 
danger  unless  he  disobeyed  his  masters' 
orders,  and  ran  the  consequent  risk  of 
dismissal. 

Neither  Wiggett  v.  Fox  (9)  nor  CoUis  v, 
Selden  (3)  have,  I  think,  any  bearing  on 
the  present  case ;  but  the  late  decision  of 
the  Divisional  Court  in  Membury  v.  The 
Great  Western  Railway  Company  (14), 
in  which  a  verdict  was  given  in  favour  of 
a  plaintiff  under  somewhat  similar  cir- 
cumstances, is  in  point. 

Accordingly,  I  am  of  0])inion  that  the 
question  here  was  one  for  the  jury,  and 
that  they  having  found  the  defendants 
guilty  of  negligence,  there  being  no  con- 
tributory negligence  or  voluntary  incurring 
of  the  risk  on  the  part  of  the  plaintiff, 
their  verdict  must  be  upheld,  and  the 
defendants'  appeal  dismissed. 

Grantham,  J. — I  am  of  the  same 
opinion.  The  facts  are  that  the  plaintiff's 
work  was  not  dangerous  to  himself  or  to 
others,  but  that  the  defendants'  workmen 
were  employed  upon  what  was  cleai-ly 
proved  to  be  very  dangerous  work  to 
those  engaged  below. 

It  is  impossible  to  hold  otherwise  than 
that  the  defendants  were  bound  to  adopt 
proper  precautions,  and  protect  the  plain- 
tiff and  his  fellows  from  an  obvious 
danger. 

Thomas  v.  Quarterm^ine  (11)  is  not  in 
point,  for  the  question  there  was  one 
between  the  master  and  his  servant. 

In  the  present  case,  if  it  had  been 
proved  that  the  defendants  could  not 
possibly  have  taken  precautions,  it  might 

(14)  Not  reported,  but  this  decision  was  re- 
versed by  the  Court  of  Appeal  on  the  2nd  of 
May,  1888. 
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ThruissU  ▼.  Handynde  ^  Co. 
perhaps  have  heen  urged  that  the  plaintiff 
must  have  taken  his  chanoe ;  but  from  the 
evidence  the  facts  appear  to  be  the  other 
way. 

Appeal  dismissed. 


Solicitors — Watson,  Sons  k  Boom,  for  plaintiff  \ 
Stanley  k  Woodhouse,  for  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
1888  f  HASLAM   FOUNDRY    AND  ENGI- 

b    9    23    1     NEERING  COMPANY  (lIMITED) 
^   *     '        '\^V.   HALL   AND  COMPANY.* 


Prctctice — Appeml  to  Court  of  Appeal — 
Action  for  Infringement  of  Patent — Certv- 
ficate  thai  Validity  of  Patent  in  Question 
-Judicature  Act,  1873  (36  d&  37  Vict. 
c.  66),  S8.  19  and  100— Patents,  Designs, 
and  Trade  Marks  Act,  1883(46  <£•  47  Vict, 
c,  57),  s.  31. 

No  appeal  lies  to  the  Court  of  Appeal 
under  section  19  of  the  Judicature  Act, 
1873,  against  the  decision  of  a  Court  or  a 
Judge,  in  an  a^ionfor  infringement  of  a 
patent,  granting  a  certificate  under  section 
31  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  tJuU  the  validity  of  the 
patent  came  in  question. 

This  was  an  action  for  infringement  of 
a  patent. 

The  defendants  denied  the  validity  of 
the  patent,  and  delivered  particulars  of 
objections  thereto. 

At  the  trial  of  the  action  before  Stephen, 
J.,  the  learned  Judge  found  that  one  of 
the  objections  was  proved,  and  directed 
judgment  for  the  defendants.  Thereupon 
the  plaintiffs,  who  had  succeeded  in  respect 
of  the  remaining  objections,  applied  to  the 
learned  Judge  for  a  certificate  under  the 
Patents,  Designs,  and  Trade  Marks  Act, 
1883  (46  &  47  Vict.  c.  57),  s.  31,  which 
provides  that,  "  In  an  action  for  infringe- 
ment of  a  patent,  the  Court  or  a  Judge 
may  certify  that  the  validity  of  the  patent 

•  Coram  I^onl  Kshcr,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 


came  in  question ;  and  if  the  C!ourt  or 
a  Judge  so  certifies,  then  in  any  subse- 
quent action  for  infringement,  the  plaintiff 
in  that  action  on  obtaining  a  final  order  or 
judgment  in  his  favour  shall  have  his  full 
costs,  charges,  and  expenses  as  betweea 
solicitor  and  client,  unless  the  Court  or 
Judge  tiying  the  action  certifies  that  he 
ought  not  to  have  the  same."  The  learned 
Judge  accordingly  certified  that  in  his 
opinion  the  validity  of  the  patent  came  in 
question. 

The  defendants  appealed  from  the  deci- 
sion of  the  learned  Judge  granting  the 
certificate. 

The  AUomey^General  {Sir  R,  E,  Webster, 
Q.C)  and  Aston,  Q.C,  (Carpmael  with 
them),  for  the  plainti£&,  objected  that  the 
appeal  did  not  lie,  inasmuch  as  the  certi- 
ficate was  not  a  "judgment  or  order" 
within  the  meaning  of  section  19,  as  istei^ 
preted  by  section  100  of  the  Judicature 
Act,  1873,  and  had  no  effect  at  all  in 
the  present  action — Penn  v.  Bibby  (1). 

They  referred  to  the  Rules  of  theSupreme 
Court,  1883,  Order  LVIII.  rule  1. 

Sir  Henry  James,  Q.C,  (Moulton,  Q,C,, 
and  C,  T,  Bousjield  with  him),  for  the  de- 
fendants, submitted  that  the  certificate 
was  a  proceeding  in  the  present  action, 
to  which  the  defendants  had  a  right  to 
object;  that  it  was  an  "order"  within 
section  19  of  the  Judicature  Act,  1873; 
and  that  it  might  be  granted  by  the  Court 
of  Appeal  under  the  words  of  section  31 
of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883. 

Cur.  adv.  vulL 

Lord  Esher,  M.R  (on  Feb.  23).— I 
have  come  to  the  conclusion  that  the  ob- 
jection which  has  been  taken  on  behalf  of 
the  defendants  in  this  case  must  prevail. 
The  question  is  whether  the  word  "  certi- 
ficate "  is  included  in  the  words  "judgment 
or  order  "  in  section  19  of  the  Judicature 
Act,  1873.  Considering  the  large  number 
of  certificates  which  can  be  given,  I  am  of 
opinion  that  "  certificate  "  is  not  included 
in  the  words  "judgment  or  order."  I 
think  this  appeal  must  be  dismisaed. 

(1)  36  Law  J.  Rep.  Chanc.  277;  Law  Rep. 
S  Kq.  :i08. 


Digitized  by 


Google 


MtCfiAELMAS  1887  to  MI0HAELMAJ9  1888. 


Vol,  57.] 

Biultm  Foundry  fe,  Co,  v.  HaU  4'  Co.,  App. 
Frt,  L.  J. — I  am  of  the  same  opinion. 
By  section  19  of  the  Judicature  Act,  1873, 
the  Court  of  Appeal  has  jurisdiction  to 
detennine  appeals  from  any  '^jndgment 
or  order  "  of  the  High  Court  or  any  Judge 
thereof,  and  by  section  100  of  that  Act 
"'judgment'  shall  include  decree,"  and 
"  *  order '  shall  indude  rule."  An  appeal, 
therefore,  lies  in  cases  of  judgments,  de- 
crees, orders,  and  rules.  At  the  time  that 
Act  passed  '*  certificate"  was  a  well-known 
expression  for  certain  judicial  decisions. 
There  are  certificates  for  a  special  jury, 
that  an  action  is  brought  to  try  a  right, 
under  the  Patent  Act,  for  counsel  on  the 
hearing  of  a  summons,  and  perhaps  some 
others.  If,  therefore,  the  L^slature  had 
been  minded  to  give  an  appeal  in  these 
eases,  that  intention  would  have  been  ex- 
pressed ;  but  the  Legislature  is  silent  on 
the  matter.  I  am,  tiierefore,  of  opinion 
that  the  words  "judgment  or  order"  do 
not  include  cei'tificate. 

Lopes,  L.J.,  concurred. 

Appeal  dismissed. 

SolidtoiB— Wilson,  Bristows  k  Garpmael,  for 
plaintifb;  J.  H.  k,  J.  T.  Johnson,  for  defen- 
dants. 


353 


[IN  THE  COURT  OF  APPEAL.] 

1887  /"THE      GUARDIANS      OP      THE 
Nov.  19        I     ^^<^H^OBTH    AND    SWINDON 

1888  J  ^^'^^  (appellants)  v.  the 
Jan.  19  23   I    ®^-*^^"^^^s  of  the  west- 

Feb.  23      /    ^^^y-on-sevebn  union  (re- 
V  spoTulerUs), 

Poor  Law — Settlemmir— Child— -Settle- 
»»«»<  of  Widowed  Mother — Emancipation 
—Divided  Parishes  Act,  1876  (39  <]&  40 
Vict.  c.  61),  w.  34  and  36. 

[For  the  report  of  the  above  case,  see 
W  Uw  J.  Rep.  M.C.  33.] 


1888. 

Feb.  22,23;^ 

March  22. 


VoL.67.— Q.B. 


[IN  THE  COURT  OF  APPEAL.] 

"in  the  matter  of  DUTY 
UPON  THE  ESTATE  OP  THE 
INSTITUTION  OP  CIVIL  EN- 
GINEERS.* 

Eevenue — Customs  and  Inland  Reventu 
Aist,  1885  (48  dc  49  Yvst.  c.  51),  s.  11, 
suh-s.  3  — Institution  of  CivU  Engineers — 
Liability  to  Duty — Exemption — Property 
or  Income  applied  to  Promotion  of  Educa- 
tion or  Science. 

The  Institution  of  Civil  Engineers,  the 
property  and  income  of  which  is  appro- 
priated and  applied  to  the  general  advance- 
ment of  mechanical  science,  and  more  par- 
ticularly the  promotion  of  that  species  of 
knfholedge  which  constitutes  the  profession 
of  a  dvil  en>gineer,  is  a/n  institution  for  the 
promotion  of  education^  literature y  science, 
or  the  fine  arts  within  the  exemption  in 
section  1 1,  sub-section  3,  of  the  Customs 
and  Inland  Eevenue  Act,  1885,  and  is 
not  subject  to  the  dv>ty  imposed  by  section 
11  upon  the  annual  value,  income,  or  pro- 
fits of  property  belonging  to  any  body, 
corporate  or  unincorporate  : — So  held,  per 
Lord  Esher,  M.R.,  and  Fry,  L.  J. ;  Lopes, 
L.J.,  dissentienie. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  in  a  proceeding  by  writ 
of  summons  under  section  11  of  the  Cus- 
toms and  Inland  Eevenue  Act,  1885  (1). 

*  Coram  Lord  Esher,  M.R.,  Fry,  KJ.,  and 
Lopes,  L.J. 

(1)  48  &  49  Vict.  c.  51.  s.  11,  provides: 
«*  Whereas  certain  property,  by  reason  of  the 
same  belonging  to  or  being  vested  in  bodies 
corporate  or  unincorporate,  escapes  liability  to 
probate,  legacy,  or  ^nccession  duties,  and  it  is 
expedient  to  impose  a  duty  thereon  by  way  of 
compensation  to  the  revenue :  Be  it  therefore 
enacted,  that  there  shall  be  levied  and  paid  to 
Her  Majesty  in  respect  of  all  real  and  personal 
property  which  shall  have  belonged  to  or  been 
vested  in  any  body  corporate  or  unincorporate 
during  the  yearly  period  ending  on  the  5th  day 
of  April,  1886,  or  during  any  subsequent  yearly 
period  ending  on  the  same  day  in  any  year,  a 
duty  at  the  rate  of  five  per  centum  upon  the  an- 
nual value,  income,  or  profits  of  such  property 
accrued  to  such  body  corporate  or  unincorporate 
in  the  same  yearly  period,  after  deducting 
therefrom  all  necessary  outgohigs,  including 
the  receiver's  remuneration,  and  costs,  charges, 
and  expenses  properly  incurred  in  the  manage- 
ment of  such  property. 

"  Subject  to  exemption  from  such  duty  in 
2Z 


Digitized  by 


Google 


354 


QUEaEK'S  B£NOH  DIVIBIOK. 
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In  the  matter  of  Duty  upen  Ettate  cf  Ijufitutum  qf  OivU  BngineerSf  App. 


The  case  is  reported  56  Law  J.  Rep.  Q.B. 
576. 

The  writ  commanded  the  secretary  to 
the  institution  to  pay  to  the  Commis- 
sioners of  Inland  Revenue  the  duties 
assessed  by  them  upon  the  property  of  the 
institution  under  the  Act  of  1885,  or  to 
appear  in  the  Queen's  Bench  Division  and 
shew  cause  why  default  was  made  in  pay- 
ing the  duties. 

The  institution  was  incorporated  in 
June,  1828,  by  a  charter,  in  which  its 
nature  and  object  were  de6ned  as  ''the 
general  advancement  of  mechanical  science, 
and  more  particularly  for  promoting  the 
acquisition  of  that  species  of  knowledge 
which  constitutes  the  profession  of  a  civil 
engineer,  being  the  art  of  directing  the 
great  sources  of  power  in  nature  for  the 
use  and  convenience  of  man  as  a  means  of 
production  and  of  traffic  in  states,  both  for 
external  and  internal  trades,  as  applied  to 
the  construction  of  roads,  bridges,  aque- 
ducts, canals,  river  navigation,  and  docks, 
for  internal  intercourse  and  exchange,  and 
in  the  construction  of  ports,  harbours, 
moles,  breakwaters,  and  lighthouses,  and 
in  the  art  of  navigation  by  artificial  power 
for  the  purposes  of  commerce,  and  in  the 
construction  and  adaptation  of  machinery, 
and  in  the  drainage  of  cities  and  towns." 
The  charter  then  incorporated  the  institu- 
tion into  one  body,  politic  and  corporate, 
for  the  purposes  aforesaid. 

With  respect  to  the  constitution  of  the 
institution,  one  of  the  by-laws  provided 
that  it  should  consist  of  members,  asso- 
ciates, and  honorary  members  \  there  were 
farther  attached  to  the  institution  asso- 
ciates, who  wero  not  entitled  to  the 
privileges  of  corporate  membership,  and 
also  students. 

A  candidate  for  election  as  a  corporate 
member  must  have  been  regularly  educated 
as  a  civil  engineer,  and  have  had  employ- 
ment for  at  least  five  years  after  the  usual 

favour  of  property  of  the  descriptiona  following, 
that  is  to  say : —  .... 

"  (3)  Property  which,  or  the  income  or  profite 
whereof,  shall  be  legally  appropriated  and  ap- 
plied for  any  purpose  connected  with  any 
religious  persuasion,  or  for  any  charitable  pur- 
pose, or  for  the  promotion  of  education,  litera- 
ture, science,  or  the  fine  arts." 


routine  of  pupilage ;  also  at  the  time  of 
the  application  he  must  be  actually  engaged 
in  responsible  situations  as  resident  en- 
gineer or  otherwise  in  some  of  the  branches 
defined  by  the  charter  as  constituting 
the  profession  of  a  civil  engineer,  or  have 
practised  as  such  on  his  own  account  for 
at  least  five  years,  and  have  acquired  a 
considerable  degree  of  eminence  in  his  pro- 
fession. 

Students  were  admitted  by  the  council 
on  the  recommendation  of  the  corporate 
member  under  whom  they  were  at  the 
time,  or  had  been,  pupils.  A  yearly  sub- 
scription was  payable  by  them,  and  after 
the  first  year's  subscription  had  been  paid 
they  might  attend,  but  not  vote,  at  ordi- 
nary meetings.  They  might  also  compete 
for  the  premiums  or  prizes  arising  out  of 
funds  devoted  by  the  institution,  or  by  any 
person  or  persons  for  premiums  or  prizes 
for  students. 

The  report  for  the  session  ending  in 
May,  1886,  stated  that  the  range  of  prac- 
tice  of  the  profession  had  become  much 
enlaiged  since  the  charter  had  been  granted, 
and  gave  a  catalogue  of  the  various  cbsses 
of  work  a  civil  engineer  might  now  be 
called  on  to  do.  The  report  then  stated 
that  although  the  catalogue  was  a  com- 
prehensive, it  was  by  no  means  a  com- 
plete one,  and  that  if  an  estimate  was 
attempted  to  be  formed  of  the  work  done 
under  it  in  the  last  century,  and  of  the 
effect  this  work  had  had  on  the  develop- 
ment of  trade  and  commerce,  on  finance, 
and  indeed  on  every  possible  aspect  of 
human  interest,  it  must  be  admitted  that 
the  profession  of  civil  engineering  had  be- 
come a  truly  great  power.  The  report  also 
gave  a  list  of  the  subjects  of  papers  dis- 
cussed at  the  meetings  during  the  session 
ending  in  May,  1886,  and  further  stated 
that  they  represented  the  varied  character 
and  advanced  position  of  the  civil  engineer- 
ing of  the  present  day. 

The  property  of  the  institution  con- 
sisted of  certain  premises  in  Great  George 
Street,  Westminster,  psatly  freehold  and 
partly  leasehold,  with  the  furniture,  books, 
drawings,  and  appliances,  and  of  certain 
investments  in  Gk)vemment,  railway,  and 
other  securities.  This  property  was  en- 
tirely  the    pixxluce    of  either  voluntary 
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donationB,  bequests  from  members,  or 
saWngs  made  by  the  institution  out  of 
annual  subscriptions  of  members,  admis- 
sion fees,  or  life  compositions  in  lieu  of 
annual  subscriptions. 

The  institution,  in  addition,  had  a  con- 
siderable annual  income  deriyed  from  the 
annual  subscriptions  of  corporate  mem- 
bers, associates,  and  students. 

The  premises  in  Great  Gleorge  Street, 
besides  the  usual  office  accommodation, 
contained  a  reading-room  and  a  large 
room  for  the  purposes  of  meeting  and  dis- 
cassion,  a  library  of  upwards  of  21,000 
volumes  of  scientific  and  technical  works, 
and  a  collection  of  drawings  instructive  to 
ciyil  engineers. 

A  yearly  session  was  held,  at  which  the 
council  invited  contributions  of  papers, 
treatises,  and  so  on,  from  their  members 
upon  engineering  subjects,  or  scientific 
matter  capable  of  application  for  the  pur- 
poses of  civil  engineering.  For  some  of 
the  papers  so  contributed  prizes  and  pre- 
miums of  various  values  were  awarded, 
which  were  provided  out  of  special  trust 
funds  held  by  the  institution.  The  surplus, 
if  any,  of  any  trust  fund  was  invested  by 
the  institution  so  as  to  increase  the  ulti- 
mate  value  of  the  specific  bequest  or  dona- 
tion from  which  such  surplus  might  arise. 
The  students  of  the  institution  held  meet- 
ings for  the  reading  of  papers  and  discus- 
sion, which  were  confined  to  their  own 
grade,  but  were  presided  over  by  a  corporate 
member.  The  premises  of  the  institution 
were  occasionally  lent  gratuitously  for  the 
meetings  of  kindred  societies,  such  as  the 
Institution  of  Mechanical  Engineers,  So- 
ciety of  Telegraph  Engineers,  <kc.  The 
income  of  the  institution  was  applied  to 
the  ordinary  expenses  of  rent,  maintenance, 
^,  of  the  buildings,  the  salaries  of  the 
secretary,  and  other  officials  and  servants 
of  the  institution,  and  to  the  purposes  as 
explained  and  amplified  by  the  charter,  by- 
laws, report,  and  abstract  of  receipts  and 
expenditure.  The  whole  of  the  property 
of  the  institution  was  vested  in  the  corpo- 
rate members  for  the  time  being,  for  the 
use  of  the  body,  politic  and  corporate, 
solely  in  furtherance  of  the  public  and 
scientific  objects  contemplated  by  the 
^barter.   Under  no  pretence  whatever  was 


the  property,  or  the  income  or  revenue,  of 
the  institution  derived  from  voluntary 
contributions  or  otherwise  to  be  applied 
in  making  any  dividend,  gift,  division,  or 
bonus,  to  or  between  any  of  the  corpo- 
rate members,  and  the  same  was  expressly 
prohibited  in  conformity  with  the  funda- 
mental law  and  invariable  practice  of  the 
institution  as  acted  upon  from  its  first 
establishment ;  and  no  proposition  in  con- 
travention thereof  was  to  be  entertained 
by  the  council  or  by  any  meeting,  whether 
general  or  special,  of  the  corporate  mem- 
bers of  the  institution. 

The  members  of  the  institution  had  no 
exclusive  right  to  practise  the  profession 
of  civil  engineers,  nor  had  the  institution 
itself  any  power  to  prevent  any  person 
whatever  from  practising  such  profession, 
or  to  impose  any  examination,  tests,  or 
regulations  whatever  upon  any  persons 
who  desired  to  practise  such  profession,  or 
exercise  any  control  or  discipline  over  the 
members  of  the  institution  as  such.  It 
only  possessed  the  ordinary  power  to  expel 
any  person  unfit  to  remain  a  member,  and 
such  expulsion  would  not  prevent  the  per- 
son expelled  continuing  to  practise  as  a 
civil  engineer. 

The  Queen's  Bench  Division  (Lord 
Coleridge,  C.J.,  and  Field,  J.)  gave  judg- 
ment for  the  Crown. 

The  institution  appealed. 

Sir  H,  Da/o&y,  $.C.,  and  MouUon,  Q.O. 
(with  them  F.  E.  Y.  Raddiffe),  for  the 
institution. — The  primary  object  of  the 
institution  is  the  promotion  of  mechani- 
cal science  by  the  exchange  and  difiusion 
of  scientific  information,  by  research,  by 
publications,  and  by  assistance  given  to 
students.  It  may  be  that  the  advance- 
ment of  the  interests  of  civil  engineers, 
and  increased  gains  and  profits  by  them, 
are  an  indirect  result  of  the  institution  ; 
but  the  view  that  this  is  its  object  is  in- 
consistent with  its  charter  and  by-laws. 
By  the  words  "  the  promotion  of  educa- 
tion, literature,  science,  or  the  fine  arts " 
in  sub-section  3  of  section  11  of  the  Act  of 
1885,  is  meant  the  promotion  of  education 
in  any  particular  form,  not  necessarily  at 
large.  If  these  words  mean  the  promotion 
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of  education  or  science  generally,  there  is 
no  society  which  would  not  come  within 
the  exemption.  Even  the  Royal  Society 
is  only  for  the  promotion  of  natural  science. 
The  language  of  the  statute  upon  which 
The  Queen  v.  The  Institution  of  Civil 
Engineers  (2)  was  decided  is  different 
from  that  of  the  statute  now  in  question. 
The  word  "  exclusively  "  was  there  present, 
but  it  is  omitted  from  the  Act  of  1885 ; 
so  also  the  word  '*  education ''  is  to  be 
found  in  the  latter  but  not  the  former 
Act.  In  The  Society  of  Writers  to  Her 
Majesty's  Signet  v.  The  Commissioners  of 
Inland  Revenue  (3),  the  society  did  not 
bring  themselves  within  the  exemption, 
because  the  income  was  not  legally  appro- 
priated and  applied  to  the  promotion  of 
science.  No  one  could  carry  on  the  pro- 
fession of  writer  to  the  signet  without 
becoming  a  member  of  the  society,  but 
there  is  no  such  condition  hei*e.  Again, 
the  object  of  the  society  was  to  enable  its 
members  to  carry  on  their  profession  with 
more  pecuniary  advantage  to  themselves. 
Here  the  whole  object  of  the  institution 
is  the  promotion  of  mechanical  science  in 
respect  to  engineering;  and  this  appears 
from  the  charter,  by-laws,  and  report. 
The  science  promoted  ia  a  practical,  as 
opposed  to  a  theoretical,  science.  The  test 
is,  is  the  object  of  the  institution  profes- 
i^ional  gain,  or  the  promotion  of  knowledge 
generally  in  that  department  of  science 
which  relates  to  civil  engineering  % 

The  Queen  v.  The  Royal  Medical  and 
Chirurgical  Society  of  London  (4)  was 
also  referred  to. 

The  Solicitor' General  {Sir  E,  Clarke, 
Q.C.)  and  A.  V,  Dicey  (with  them  The 
Attorney-General  (Sir  R.  E,  Webster,  Q.C), 
for  the  Crown. — The  principle  laid  down 
by  the  Lord  President  in  the  Scotch  case  is 
applicable  here — namely,  that  the  property 
or  income  must  be,  if  not  exclusively,  yet 
in  the  main,  and  as  its  chief  object,  devoted 
to  the  promotion  of  education  or  science. 
If  the  primary  object  of  the  institution  is 
other  than  the  promotion  of  education  or 

(2)  49  Law  J.    Rep.   M.C.    34 ;    Law   Kep. 
6  Q.B.  D.  48. 

(3)  14  Ck)iirt   Sess.  Gas.  (Bettie),  4th  series, 
34,38,41. 

(4)  21  J.  P.  789. 


science,  it  is  not  within  the  exemption. 
The  principle  to  be  applied  being  well 
established,  the  question  is  reduced  to  one 
of  fact.  The  charter  must  be  looked  at  to 
decide  that  question,  and  it  shews  that  the 
original  object  of  the  institution  and  the 
legal  appropriation  of  its  funds  were  the 
advancement  of  civil  engineering,  but  that 
is  not  one  of  the  fine  arts.  The  illustra- 
tions of  the  subject-matter  of  the  lectures 
and  of  the  discussions  at  the  meetings  all 
have  regard  solely  to  the  profession  of  a 
civil  engineer.  The  institution  is  founded 
for  the  furtherance  of  professional  know- 
ledge; a  civil  engineer  also  derives  pecu- 
niary advantage  by  becoming  a  member. 
There  is  no  education  provided  here  within 
the  meaning  of  the  exemption ;  even  if  it 
could  be  shewn  that  there  was,  it  would 
not  be  the  main  object  of  the  associatioD. 
Sir  Horace  Davey,  Q.C,  replied. 

Cur,  adv.  twft. 

The  following  judgments  were  delivered 
on  March  22  :— 

Lord  Esher,  M.R. — The  question  is, 
whether  this  institution  is  exempted  from 
liability  to  duty  under  sub-Bection  3  of 
section  11  of  the  Act  of  1885,  which  ex- 
empts  from  duty  property  which,  or  the 
income  or  profits  whereof,  is  legally  appro- 
priated and  applied  for  any  purpose  cod- 
nected  with  any  religious  persuasion,  or 
for  any  charitable  purpose,  or  for  the  pro- 
motion of  education,  literature,  science,  or 
the  fine  arts :  whether  this  institution  has 
property  or  an  income  which  is  legally 
appropriated  and  applied  for  the  promo- 
tion of  science.  The  interpretation  of  the 
statute  is  not  in  dispute,  and  is  best  set  out 
in  the  judgment  of  the  Lord  President  in 
the  Scotch  case,  where  he  says :  **  I  appre- 
hend that  the  meaning  of  this  clause  of 
exemption  is  that  the  property  or  income 
shall  be,  if  not  exclusively,  yet  certainly  in 
the  main,  and  as  its  chief  object,  devoted 
to  the  promotion  of  education,  literature, 
science,  or  the  fine  arts."  By  that  I  under- 
stand  that  an  institution  would  not  be  the 
less  for  the  promotion  of  science  because 
it  might  have  some  other  subsidiary  object. 
The  question  is,  what  is  its  main  pie- 
dominating  object)    Now  that  does  not 
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depead  upon  the  construction  of  the 
statute^  but  upon  whether  aa  a  matter  of 
fisust  the  subBtantial  object  of  this  institu- 
tion IB  the  promotion  of  science,  and 
whether  that  object  has  been  acted  upon. 
This  institution  is  incorporated  under  a 
charter  in  which  the  nature  and  object  of 
the  society  are  defined  as  "the  general 
advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the  ac- 
quisition of  that  species  of  knowledge 
which  constitutes  the  profession  of  a  civil 
engineer;"  then  that  knowledge  is  de- 
scribed as  being  ^<  the  art  of  directing  the 
great  sources  of  power  in  nature  for  the 
use  and  convenience  of  man.''  If  that  is 
the  object  of  the  institution,  and  one  which 
has  been  carried  out,  it  is  a  science  of  a 
most  important  kind.  I  do  not  think  this 
institution  has  been  carried  on  merely  as 
a  school  for  the  education  of  civil  engineers. 
The  lectures  and  the  questions  of  high 
science  discussed  at  the  meetings  would 
not  necessarily  make  a  student  a  good 
working  member  of  his  profession.  It 
cannot  be  properly  said  that  the  object  of 
this  institution  is  merely  to  educate  per- 
sons so  as  to  enable  them  to  carry  on  the 
profiassion  of  a  civil  engineer.  It  is  not 
even  necessary  that  a  civil  engineer,  in 
order  to  carry  on  his  profession,  should  be 
a  member  of  the  institution,  and  in  this 
respect  the  present  case  is  not  like  the 
Scotch  case.  No  doubt  it  may  be  an 
advantage  to  a  civil  engineer  to  be  a 
member,  but  a  man  may  be  a  good  engineer 
without  being  a  member  of  the  institution 
at  all.  I  have  come  to  the  conclusion, 
upon  the  facts  of  this  case,  and  adopting 
the  interpretation  put  upon  section  11  by 
the  Lord  President  in  the  Scotch  case,  that 
this  institution  has  for  its  main  object 
something  more  than  the  mere  education 
of  persons  to  make  them  civil  engineers 
— ^namely,  the  promotion  of  a  mechanical 
science,  and  that  its  income  is  appropriated 
and  applied  for  that  purpose.  The  insti- 
tution, therefore,  is  not  liable  to  this  duty, 
and  the  appeal  must  be  allowed. 

The  following  judgment  was  read  by — 
Fry,   L.J. — The  question  in  this  case 
arises  under  section  11,  sub-section  3,  of 
the  Customs  and  Inland  Bevenue  Act, 


1885,  and  is,  whether  the  property  of  the 
institution  or  the  income  from  it  is  legally 
appropriated  and  applied  for  the  promotion 
of  science.  Before  going  further,  let  me 
make  one  or  two  observations  on  the  con- 
struction of  the  statute.  It  appears  to  me 
that  in  order  that  the  exemption  may 
apply,  it  must  be  shewn  in  the  first  place 
that  the  property  or  income  is  legally  ap- 
propriated for  promoting  science;  further- 
more, it  must  be  shewn  that  it  is  applied — 
that  is,  that  it  is  actually  applied — to  the 
promotion  of  science.  The  two  questions, 
it  is  obvious,  are  distinct.  In  the  next 
place,  I  express  my  concurrence  in  the  rule 
laid  down  by  the  Lord  President  in  the 
Scottish  case  (wherever  that  rule  can  be 
found  to  be  applicable),  that  the  enquiry 
is  not  whether  the  property  is  exclusively, 
but  whether  in  the  main  and  as  its  chief 
object  it  is  devoted  to  the  promotion  of 
science.  One  other  observation  upon  the 
statute  is  this,  that  there  is  no  qualification 
of  the  word  '^  science  " ;  it  is  not  required 
that  it  shall  be  science  in  all  its  branches, 
nor  is  it  required  that  it  should  be  science 
which  produces  no  practical  result — it  is 
not  necessarily  useless  science.  The  science 
described  does  not  cease  to  be  science  be- 
cause it  may  prove,  in  the  language  of  a 
great  master  of  science,  to  be  "a  rich 
storehouse  for  the  relief  of  man's  estate." 
And,  again,  there  is  nothing  in  the  statute 
which  indicates  that  the  persons  who  pro- 
mote the  science  must  be  of  a  general 
character ;  there  is  nothing  to  prevent  the 
exception  applying,  even  where  the  class  of 
persons  who.  are  advancing  the  science 
may  be  defined  or  limited  in  some  par- 
ticular manner.  Now  let  me  take  the 
first  of  the  two  questions  which  have  to  be 
answered  in  this  case.  Is  the  fund  in 
question  legally  appropriated  to  the  pro- 
motion of  science  as  its  main  object! 
That  question  must  be  answered  by  a  con- 
sideration of  the  charter  of  the  institution. 
The  preamble  to  that  charter  shews 
that  a  voluntary  society  then  existed  for 
the  general  advancement  of  mechanical 
science,  '^  and  more  particularly  for  pro- 
moting the  acquisition  of  that  species  of 
knowledge  that  constitutes  the  profession  of 
a  civil  engineer; "  and  then  the  Grown  con- 
stitutes the  Institution  of  Civil  Engineers 
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BB  a  body  corporate  for  the  purposes  afore- 
said. It  appears  to  me  that  the  fair  result 
of  that  charter  is  this,  that  the  society 
was  made  a  body  corporate  for  the  purpose 
of  adyancing  mechanical  science,  but  that 
that  advancement  was  anticipated  from 
the  activity  and  the  intelligence  of  a  body 
of  men  who  were  indicated  by  the  name  of 
the  association,  and  by  the  description  of 
the  science  which  was  to  be  advanced — 
namely,  that  practised  by  civil  engineers. 
The  question  which  arises  upon  this 
charter  may  be  stated  in  this  way,  Is  the 
object  of  the  charter  the  promotion  of  the 
interests  of  a  body  of  men  by  their  acquisi- 
tion of  science,  or,  on  the  other  hand,  is  it 
the  promotion  of  science  by  the  activity  of 
the  men  of  a  particular  profession)  In 
my  view,  it  is  the  promotion  of  mechanical 
science  by  the  activity  of  the  body  of 
civil  engineers.  I  think,  therefore,  that 
the  main  object  to  which  the  fund  is 
appropriated  is  the  promotion  of  science. 
Then  arises  the  second  question,  which  is 
this.  Is  the  fund  or  its  income  actually  ap- 
plied for  the  promotion  of  science  9  In  order 
to  answer  that  question,  we  must  consider 
in  what  mode  this  institution  of  dvil 
engineers  acts.  On  the  one  side  I  find  that 
all  the  corporate  members  are  members  of 
the  profession ;  that  all  students  who  are 
admitted  to  the  lectures  of  the  institution 
must  be  the  pupils  of  corporate  members ; 
and  that  there  is  no  sale  to  the  public  of 
the  transactions  or  proceedings  of  the 
society.  Those  three  £a.cts  tend  towards 
the  view  that  the  body  is  a  professional 
one.  But,  on  the  other  hand,  it  must  be 
observed  that  membership  of  this  institu- 
tion is  not  essential  to  the  exercise  of  the 
profession  of  a  civil  engineer;  that  the 
institution  has  claimed  and  exercised  no 
jurisdiction  whatever  with  regard  to  the 
professional  remuneration  or  charges  of 
engineers,  with  regard  to  the  etiquette 
of  the  profession  or  the  conduct  of  its 
members;  and,  further,  that  it  does  not 
appear  ever  to  have  taken  any  steps  to 
promote  the  interests  of  the  profession  as 
contrasted  with  the  general  interests  of 
the  public.  Furthermore,  their  proceed- 
ings are  of  a  highly  scientific  chaiticter, 
and,  though  not  sold  to  the  public  generally, 
are  distributed  to  a  considerable  extent  to 
various  libraries,  and  persons    who  are 


likely  to  be  interested  in  them.  Looking 
at  all  these  &ct6,  my  conclusion  is  that  the 
institution  has  not  departed  from  the 
purposes  indicated  by  its  charter,  and  that 
the  money  is  in  fact  applied  for  the  pro- 
motion of  science  through  the  activity  of 
the  members  of  the  Institution  of  Civil 
Engineers.  I  think  therefore  that  the 
money  is  actually  applied  for  the  promotion 
of  science  as  well  as  legally  dedicated  to  it. 
One  other  observation  I  will  make^  which 
is  this.  It  has  been  pressed  upon  us 
that  the  membership  in  this  Rodety  is  of 
pecuniary  value  to  engineers — ^and  I  have 
no  doubt  that  this  is  the  case — ^but  the 
observation  does  not  appear  to  me  to  go 
far.  It  is  obvious  that  membership  in 
many  bodies  formed  for  the  cultivation  of 
science  is  of  pecuniary  value  to  certain 
classes  of  persons.  A  fellowship  in  the 
Boyal  Society  is  undoubtedly  of  pecuniary 
value  to  medical  men,  to  engineers,  chemists, 
and  others ;  nevertheless  it  is  plain  that  the 
object  of  that  society  is  the  promotion  of 
sdenoe.  In  the  result  I  agree  with  the 
Master  of  the  Eolls,  and  I  am  unable  to 
concur  in  the  judgment  of  the  Court 
below. 

The  following  judgment  was  read  by— 
Lopes,  L.J. — I  am  unable  to  agree  with 
the  conclusion  arrived  at  by  the  rest  of  the 
Court.  I  agree  with  the  interpretation 
placed  upon  the  words  of  the  exemption 
in  question,  but  I  am  unable  to  concur 
with  the  application  of  that  interpretation 
to  the  facts  of  this  case.  The  funds  of  the 
institution  are  clearly  within  section  11  of 
the  Customs  and  Inland  Revenue  Act, 
1885,  and  would  be  subject  to  duty,  unless 
the  exemption  in  sub-section  3  applies. 
The  exemption  is  in  favour  of  *^  property 
which  or  the  income  or  profits  whereof 
shall  be  legally  appropriated  and  applied 
for  any  purpose  connected  with  any  religi- 
ous persuasion,  or  for  any  charitable  pur- 
pose, or  for  the  promotion  of  education, 
literature,  science,  or  the  fine  arts."  Hie 
question  which  arises  in  this  case  is  whether 
the  income  or  profits  of  this  institution  are 
legally  appropriated  and  applied  to  sdenoe 
within  the  meaning  of  the  exemption — 
that  is,  legally  appropriated  by  the  charter, 
and  in  fact  applied.  In  the  case  of  The 
Qtieen  v.   The  InstiMUion  of  CivU  En- 
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gineen  (2)  the  queetion  arose  whether  the 
same  institation  was  exempted  from  pay- 
ment of  poor  rates  ander  section  1  of  6  <fe 
7  Vict  c.  36  (which  exempts  from  rate- 
ability  societies  instituted  "exclusively" 
for  the  purposes  of  science,  literature,  and 
the  fine  arte),  and  it  was  held  that  the 
exemption  did  not  apply  because  the  pro- 
perty of  the  institution  was  appropriated 
and  applied,  not  for  the  promotion  of 
general  education  or  sdenoe^  but  for  the 
promotion  of  a  particular  branch  of 
knowledge  in  order  to  enable  the  mem- 
bers of  the  institution  to  practise  with 
more  success  the  profession  of  a  civil 
engineer.  It  is  true  the  statute  in  that 
case  contained  the  word  "  exclusively," 
which  does  not  occur  in  section  11  of  the 
Act  of  1885 ;  but  I  do  not  think  that 
makes  any  substantial  distinction  between 
the  principle  which  applied  there,  and 
the  principle  which  ought  to  be  applied 
here.  The  Scotch  case  decided  in  1866 
was  a  decision  on  the  exemption  now  in 
question.  The  eminent  Judges  who  de- 
cided that  case  seem  to  have  proceeded  on 
the  same  principle  as  the  learned  Judges 
proceeded  in  the  case  of  The  Queen  v.  The 
IfutiliUian  of  CivU  Engineers  (2)  just 
cited.  The  Lord  President  says  :  "I  appre- 
hend that  the  meaning  of  this  clause  of 
exemption  is  that  the  property  or  income 
shall  be,  if  not  exclusively,  yet  certainly 
in  the  main,  and  as  its  chi^  object,  devoted 
to  the  promotion  of  education,  literature, 
.  acienoe,  or  the  fine  arts."  Lord  Shand 
Bays :  "  The  object  of  this  society  is  the 
maintenance  of  a  permanent  body  of  pro- 
fesBional  men  with  recognised  privileges, 
and  the  object  which  any  one  joining  the 
society  has  in  view  is  not  education,  or 
the  promotion  of  education,  literature,  or 
Kience,  but  that  he  shall  become  a  member 
of  the  society  in  order  to  the  practice  of 
his  profession  as  a  writer  to  the  signet." 
ItecogniaiDf  the  distinction  between  that 
case  and  the  present — namely,  that  it  is 
essential  that  any  one  intending  to  become 
a  writer  to  the  signet  should  join  the 
Society  of  Writers  to  the  Signet,  and  that 
it  is  not  essential  or  necessary  that  any 
one  intending  to  be  a  dvil  engineer  should 
join  the  Institution  of  Civil  Engineers,  I 
am  still  of  opinion  that  the  principle  of  the 
Scotch  case  applies,  and  governs  the  case 


now  before  the  Court.  In  my  opinion  the 
test  of  exemption  or  non-exemption  may 
be  thus  stated :  If  the  primary  and  direct 
object  for  which  the  institution  exists  is 
the  promotion  of  science,  it  is  within  the 
exemption,  and  the  fact  that  it  indirectly 
and  subordinately  promotes  the  advance- 
ment of  a  particular  class  will  not  deprive 
it  of  the  protection  of  the  exemption.  If, 
on  the  other  hand,  the  primary  and  direct 
object  of  the  institution  is  the  advance- 
ment of  its  members  in  a  particular  pro- 
fession, so  as  to  enable  them  with  more 
success  to  practise  their  profession  in  a 
particular  branch  of  science  (such  advance- 
ment of  its  members  being  the  primary 
and  direct,  and  the  promotion  of  science  the 
secondary  and  subordinate  object),  it  is  not 
within  the  exemption.  I  have  now  to 
determine  under  which  of  these  tv^o  de- 
scriptions the  Institution  of  Civil  Engineers 
should  be  classed.  I  think  under  the 
latter,  for  reasons  some  of  which  I  will 
state.  The  institution  in  the  charter  and 
by-laws  is  called  "  The  Institution  of  Civil 
Engineers;"  and  the  declared  object  of 
the  society  is  "for  the  general  advancement 
of  mechanical  science,  and  more  particu- 
larly for  promoting  the  acquisition  of  that 
species  of  knowledge  which  constitutes  the 
profession  of  a  civil  engineer."  Under  the 
head  of  Constitution  the  by-laws  state  that 
the  Institution  of  Civil  Engineers  shall 
consist  of  three  classes:  metnbers,  asso- 
ciates, and  honorary  members,  with  a  class 
of  students  attached.  Students  are  defined 
as  persons  not  under  eighteen  years  of  age, 
who  are,  or  have  been,  pupils  of  members 
or  associates  of  the  institution,  and  who 
have  the  object  or  intention  of  becoming 
civil  engineers.  It  is  of  members,  or  in- 
tending members,  of  the  profession  of  a 
civil  engineer  that  the  society  is  composed ; 
the  slight  admixture  of  persons  other 
than  members  of  this  profession  fails  to 
destroy  the  distinctive  character  of  its 
constitution.  Ever3rthing  in  the  by-laws, 
the  regulations,  and  in  the  reports  and  in 
the  application  of  the  funds  of  the  society 
points  in  the  same  direction.  The  pre- 
dominating idea  is  the  education  and 
advancement  of  civil  engineering  as  a  pro- 
fession. I  am  of  opinion,  therefore,  that 
the  primary  and  direct  object  of  the  institu- 
tion is  the  advancement  of  its  members  in 
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the  profession  of  civil  engineers  so  as  to 
enable  them  with  more  success  to  practise 
that  profession,  and  not  the  promotion  of 
science  within  the  meaning  of  section  11, 
sub-section  3,  of  the  Act.  In  my  opinion 
the  decision  of  the  Court  below  was  right, 
and  should  be  affirmed. 

Appeal  allowed. 

Solicitors— Radcliffes  &  Cator,  for  the  Institu- 
tion; Solicitor  of  Inland  Revenue,  for  the 
Crown. 


[IN  THE  COURT  OF  APPEAL.] 
Bankruptcy,  "j  In  re  long  and  company  ; 
1888.        >     ex     parte      cuddifobd 

Jan.   20.       J        BROTHERS.* 

Bankruptcy  —  Petitioning  Crediior's 
j)eht — Goats  of  issuing  Execution — "  Debt 
owing  "-^Bankruptcy  Act,  1883  (46  <fc  47 
Vict,  c.  52),  8.  6,  sub-8.  1  (a). 

The  costs  of  issuing  an  abortive  execution 
on  a  judgment  debt  is  no  part  of  a  debt 
owing  to  the  petitioning  creditor ^  and  can- 
not be  added  to  the  judgment  debt  so  as  to 
make  the  debt  amount  to  50Z. 

Appeal  from  a  receiving  order  made  by 
Mr.  Registrar  Hazlitt  on  December  16, 
1887.  The  petitioning  creditors'  debt 
amounted  to  49^.  8«.,  recovered  by  judgment. 
They  issued  execution  by  way  oi  fi.fa,, 
which  proved  abortive,  and  added  \L  5«., 
the  costs  of  issuing  the  execution,  making 
50Z.  13a.  the  petitioners'  debt. 

Channdl,  Q.C.y  and  Yelverton,  for  the 
appellant-s,  contended  that  the  IL  bs,  was 
no  part  of  the  judgment  debt  within  the 
meaning  of  sub-section  1  (a)  of  section  6 
of  the  Bankruptcy  Act,  1883,  and  was 
not  a  liquidated  sum  within  sub-section  I 
(6).  Further,  it  was  not  a  debt  at  all,  as 
it  could  not  be  recovered. 

They  cited  The  Marquis  of  Salisbury  v. 
Ray  (1). 

•  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 

(1)  8  Com.  B.  Rep.  N.S.  193 ;  29  Law  J.  Rep. 
C.P.  226. 


H,  Reed,  for  the  petitionera,  contended 
that  the  case  cited  was  distinguishable,  as 
it  was  an  attempt  to  add  the  costs  of  a^. 
fa,  to  the  costs  of  a  ca.  «a.,  and  that  the 
judgment  creditor  being  entitled  to  levy 
for  the  costs  under  the  Common  Law  Pro- 
cedure Act,  1852,  section  123,  they  became 
part  of  the  debt. 

Lord  Esher,  M.R.~The  case  of  ^a^t^- 
bury  V.  Ray  (1)  is  really  decisive  of  this 
case.  It  was  laid  down  in  that  case  that 
the  costs  of  execution  were  not  part  of  the 
judgment.  They  are,  therefore,  not  a  debt, 
and  do  not  satisfy  the  requirements  of  sec- 
tion 6,  sub-section  1  (a).  The  adjudica- 
tion must  therefore  be  set  aside. 

Fry,  L.J. — I  am  of  the  same  opinion. 
These  costs  could  only  be  recovered  out  of 
the  fruits  of  execution,  and  oould  not  be 
sued  for. 

Lopes,  L.J.,  concurred. 

Appeal  cUIawed, 

Solicitors — R.  Davies,  for  appellants ;   Gresham 
&  Davies,  for  respondents. 


1887.     1     BACK  (appellant)  v.  holmes 
April  19.  J  {respondent). 

Highway  Act,  1835  (6  d&  6  WiH,  4.  c  50), 
s,  72 — Obstruction  to  Highway — Appli- 
cation of  Highway  to  Metropolitan  Area 
-—Power  of  Police  to  prosecute, 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  37.] 


1888.       1  THE  QUEEN  V,   THE   GUARDIANS 

March  8.  j  of  barnet  union. 

Infant  —  Age    of  Nurture  —  Lunatic 
Mother — Removal  Order. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  39.] 
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[IN  THE  HOUSE  OF  LORDS.] 


Nov. 


THE  GREAT  WESTERN  RAIL- 
WAY COMPANY  V.  BUNCH 
AND  WIFE. 


Carrier  —  Railway  Company  —  Pas- 
%engeri  Hand-Luggage  —  Delivery  to 
Porter— Loss — LuAility  of  Company. 

Railway  companies^  which  provide  por- 
ters for  the  purpose  of  carrying  passengers^ 
hand-luggage  to  arid  from  the  passenger 
carriages f  are  liable  for  loss  occasioned  by 
the  negligence  of  the  porters  during  such 
employment ;  and,  semble,  in  the  absence 
of  negligence,  are  Uable  as  common  car- 


Richards  v.  The  London,  Brighton,  and 
South  Coast  Bailwaj  Company  (7  Com. 
B.  Rep.  839;  18  Law  J.  Rep.  C.P.  251), 
Talley  v.  The  Great  Western  Railway 
Company  (40  Law  J.  Rep.  C.P.  9 ;  Law  Rep. 
6  C.P.  44),  Butcher  v.  The  London  and 
Southwestern  Railway  Company  (16  Com. 
B.Rep.  13;  24  Law  J.  Rep.  C.P.  137), 
and  Bergheim  v.  The  Great  Eastern  Rail- 
way Company  (47  Law  J.  Rep.  Q.B.  318 ; 
Law  Rep.  3  C.P.  D.  221)  discussed. 

One  of  ike  respondents,  being  about  to 
travel  with  her  husbamd,  the  other  respond 
dent,  by  a  train  of  the  appellants*,  arrived 
at  the  station  on  Christmas  Eve  forty 
minutes  before  the  train  (which  was  not 
yet  drawn  up  ai  the  plat/orm)  was  timed 
to  start*  A  porter  received  the  luggage, 
and  ktbeUed  two  pieces.  The  respondent 
told  the  porter  that  she  wished  the  third 
piece,  a  bag,  to  be  put  into  the  carriage 
with  her,  and  asked  him  if  it  would  be 
^fe  to  leave  it  with  him.  He  replied  that 
it  would  be  quite  safe,  and  that  he  would 
guard  the  luggage  a/ndput  it  into  the  train. 
She  then  went  to  meet  her  husband  at  the 
ticket  office,  where  he  took  her  ticket.  The 
respondents  returned  together  in  ten  minutes, 
and  found  that  the  laheUed  articles  were  in 
the  van,  but  that  the  bag  was  missing.  The 
County  Court  Judge  who  tried  the  case 
found  thaJt  the  time  at  which  i^  luggage 
was  handed  to  the  pwter  was  a  reasonable 
time  before  the  departure  of  the  train,  and 
that  the  porter  was  guilty  of  negligence. 
Upon  these  findings  he  gave  judgment  for 
the  respondents  for  the  value  of  tlie  bag  ; 
Vol,  67.    Q.B. 


— Held  {by  Lord  Halsbury,  L.C,  Lord 
Watson,  Lord  Herschell,  and  Lord 
Macnaghten;  dissentients  Lord  Bram- 
well),  that  there  was  reasonable  evidence 
to  support  the  findings,  and  justify  the 
conclusion  that  the  luggage  was  delivered 
to  the  porter  for  present  transit  to  the  train, 
and  that  therefore  the  appellants  were 
liable. 

Judgment  of  the  Court  of  Appeal 
affirmed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reported  56  Law  J. 
Rep.  Q.B.  427 ;  Law  Rep.  17  Q.B.  D.  215. 

The  action  was  brought  in  the  Mary- 
lebone  County  Court  by  the  respondents 
againBt  the  appellants  to  recover  damages 
for  the  loss  of  a  bag  and  its  contents. 

The  following  evidence  was  given : — 

On  the  24th  of  December,  1884,  the 
respondent,  Mrs.  Bunch,  arrived  at  the 
Great  Western  Railway  Station,  Padding- 
ton,  at  4.20  P.M.,  with  a  portmanteau  and 
hamper,  and  also  a  Gladstone  bag  belong- 
ing to  her  husband,  the  other  respondent, 
for  the  purpose  of  travelling  to  Bath  by 
the  5  P.M.  train.  A  porter  came  forward 
and  put  all  the  luggage  on  a  trolly, 
labelled  the  portmanteau  and  hamper,  and 
wheeled  the  trolly  on  to  the  platform. 
Mrs.  Bunch  told  the  porter  that  she 
wished  the  bag  to  be  put  into  a  carriage 
with  her,  and  asked  him  if  it  would  be 
safe  to  leave  it  with  him.  The  porter 
replied  that  it  would  be  quite  safe,  and 
that  he  would  take  care  of  the  luggage 
and  put  it  into  the  train.  Mrs.  Bunch 
then  left  the  porter  standing  by  the  lug- 
gage on  the  platform,  and  went  to  the 
front  of  the  station  to  meet  her  husband 
and  get  her  ticket,  and  found  that  he  had 
just  arrived  from  the  Moorgate  Street 
Station,  where  he  had  taken  a  through 
ticket  for  himself  to  Bath,  and  that  on 
his  arrival  at  the  Paddington  Station  he 
had  also  taken  there  a  ticket  for  her  to 
Bath.  Ten  minutes  after  Mrs.  Bunch 
had  left  her  luggage  with  the  porter  on 
the  trolly,  she  and  her  husband  returned 
together  to  the  place  where  she  had  left 
the  trolly,  and  found  that  it  had  been 
taken  away,  uid  that  the  portmanteau 
and  hamper  had  been  put  into  the  van, 
but  that  neither  the  bag  nor  the  porter 
3  A 
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Qreat  Wettern,  Itait.  Co,  v.  Bv/nch,  ff.L, 
was   forthcoming.      There    was    a  great 
crowd,  it  being  Christmas  Eve. 

At  the  trial  in  the  County  Court,  tickets 
similar  to  those  taken  by  the  plaintiff 
were  put  in  evidence.  Upon  the  tickets 
they  were  stated  to  be  '^  issued  subject  to 
the  conditions  stated  in  the  company's 
time-tables."  A  copy  of  the  time-tables 
was  put  in  evidence.  It  contained  certain 
"General  Notices  and  Regulations,"  and 
amongst  others  the  following : — 

"Luggage. — Every  first-class  passenger 
may  take  with  him,  without  extra  pay- 
ment, 120  lbs. ;  every  second-class  pas- 
senger, 100  lbs ;  every  third-class  passenger, 
60  lbs.  of  luggage,  such  as  is  authorised 
by  the  different  Acts  of  Parliament  re- 
lating to  the  railway.  All  other  luggage 
must  be  paid  for  according  to  weight  and 
distance.  The  company  will  not  in  any 
case  be  liable  for  luggage  taken  with  the 
passengers  into  the  carriages,  but  only 
when  it  is  properly  labelled  and  placed  in 
&  luggage  van.  The  company  will  not  be 
responsible  for  luggage  not  labelled  or 
improperly  labelled." 

A  copy  of  a  printed  notice  in  large 
characters,  which  was  affixed  in  the  label- 
ling vestibule,  was  put  in  evidence,  and 
was  as  follows : — 

"  Passengers  are  required  to  see  their 
luggage  duly  labelled,  as,  until  so  labelled, 
it  will  not  be  put  into  the  trains,  nor  will 
the  company  assume  or  incur  any  respon- 
sibility whatever  in  respect  thereof.  The 
company's  servants  have  strict  orders  not 
to  take  charge  of  any  luggage  or  parcels ; 
and  if  passengers  are  desirous  of  leaving 
them  under  the  charge  of  the  company 
they  must  themselves  take,  or  see  them 
taken  to  and  deposited  in  the  cloak-room." 

The  County  Court  Judge  found  that 
the  time  when  the  luggage  was  entrusted 
to  the  porter  was  a  reasonable  and  proper 
time  before  the  departure  of  the  train, 
and  that  the  porter  was  guilty  of  great 
negligence  in  not  being  in  r^uliness  to 
put  the  bag  into  the  carriage  with  Mrs. 
Bunch  on  her  return,  as  promised ;  and 
he  gave  judgment  for  Mr.  Bunch  for  ISL, 
and  non-suited  Mrs.  Bunch. 

A  rule  to  enter  judgment  for  the  defen- 
dants was  obtained  in  the  Queen's  Bench 
Division,  and  was  made  absolute  by  a 
Divisional  Court  (Day,  J.,  and  Smith,  J., 


the  latter  Judge  dissenting  and  with- 
drawing his  judgment). 

The  Court  of  Appeal  reversed  the  de- 
cision of  the  Queen's  Bench  Division,  and 
restored  that  of  the  County  Court  Judge. 

The  company  appealed. 

It  was  agreed  at  the  hearing  that  it  was 
to  be  taken  as  a  fact  that  the  train  was 
not  drawn  up  at  the  platform  when  Mrs. 
Bunch  arrived  there  with  the  porter  and 
luggage. 

Sir  Henry  James,  Q.C.,  and  E,  S, 
Wright,  for  the  appellants. — ^Railway  com- 
panies carrying  passengers  for  hire  have 
also  to  carry  their  luggage.  Of  some 
of  this  luggage,  which  is  placed  in  the 
van,  they  take  charge,  and  in  respect 
of  it  they  are  in  the  position  of  common 
carriers  or  something  like  it.  Of  other 
luggage,  "  hand-luggage,"  which  the  pas- 
senger takes  with  him  into  the  car- 
riage, the  company  have  not  chaige,  and 
they  are  not  responsible  for  it  as  com- 
mon carriers.  If  such  luggage  is  lost  or 
damaged  through  their  negligence  they 
may  be  liable  under  their  contract,  bat 
they  do  not  insure  against  loss.  With 
respect  to  "  van-luggage  "  the  liability  of 
the  company  as  common  carriers,  if  any, 
does  not  arise  until  it  is  labelled,  the  duty 
being  upon  the  passenger  to  see  to  the 
labelling ;  until  labelled,  **  van-luggage  "  is 
in  the  same  position  as  "hand-luggage." 
The  law  is  correctly  laid  down  as  to  "  hand- 
luggage"  in  Bergheim  v.  The  Great 
Eastern  Railvxiy  Company  (1),  which 
overruled  the  earlier  decisions  in  Richards 
V.  The  London,  Brighton,  and  South  Coast 
Railway  Compamy  (2),  TaUey  v.  The  Great 
Western  Railway  Company  (3),  and 
Butcher  v.  The  London  and  South-WeaUm 
Railway  Company  (4). 

The  company  are  under  no  obligation 
to  provide  porters.  When  they  do  so, 
the  true  view  of  the  porter's  position  is 
that  he  is  to  carry  luggage  under  the 

(1)  47  Law  J.  Rep.  Q.B.  318;  Law  Eep. 
3  C.P.  D.  221. 

(2)  7  Com.  B.  Rep.  839;  18  Law  J.  Rep. 
C.P.  261. 

(3)  40  Law  J.  Rep.  C.P.  9 ;  Law  Bep. 
6  C.P.  44. 

(4)  16  Com.  B.  Rep.  13;  24  Law  J.  Rep. 
C.P.  137. 
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Great  WetUm  Rail.  Co.  ▼.  BwmK  H.L. 
paanngar^B  oonivol  and  dii^cidon  to  and 
from  the  train.  He  is  expressly  prohibited 
from  actmg  as  custodian,  and  so  frir  as  he 
80  acts  he  exceeds  his  anthority.  The 
OTidenoe  shews  that  the  hag  was  left  with 
the  porter  not  for  carriage  but  for  safe 
custody.  In  fact,  it  was  1^  only  for  ten 
minnteSy  but  it  might  have  been  forty 
minates  before  the  respondents  came  back. 
Where  is  the  line  to  be  drawn)  Might 
loggage  be  brought  the  day  b^ore,  and 
giTeu  tothe  porter  to  put  into  the  carriage  % 

In  any  case  the  company  are  not  liable 
as  common  carriers;  their  liability  in 
ieq)ect  of  *'  hand-luggage  "  while  entrusted 
to  a  porter  cannot  be  lugher  than  when  it 
is  placed  in  the  carriage.  To  succeed, 
therefore,  the  respondents  must  shew 
negligence ;  but  they  have  not  done  so— 
DmM  V.  The  Metropolitan  Raiho€ty  Com- 
pony  (5),  per  Willes,  J. 

Stewart  v.  The  London  and  North- 
Weitem  RaUtoay  Compamy  (6)  was  also 
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(7.  C.  Scatty  for  the  respondents. — The 
company  are  common  carriersof  passengers' 
^^ifli^^  except  so  far  as  while  in  the 
eaniage  the  passenger  resumes  control 
over  it.  The  case  is  covered  by  the  de- 
drion  in  Richards  v.  The  London^  Brighton^ 
tad  South  Coast  Railway  Company  (2), 
which  was  followed  in  Butcher  v.  The 
London  and  South-Western  Railway  Com- 
pany (4).  There  was  but  one  beolment 
of  the  three  articles;  what  took  place  after- 
wards could  not  determine  the  bailment. 
The  porter  is  the  agent  of  the  company, 
not  ^  the  passenger.  Even  if  the  com- 
pany are  not  liable  as  common  carriers, 
there  was  evidence  on  which  the  Judge 
might  reasonably  find  negligence.  If  so, 
his  finding  is  conclusive. 

The  conditions  on  the  ticket  could  not 
<^«rate  as  a  special  contract  to  alter  the 
rights  of  the  parties,  for  they  were  not 
signed  by  the  passenger,  as  required  by  the 
Bttlway  and  Canal  Ti-affic  Act. 

He  also  referred  to  The  Great  Western 
Raihoay  Company  v.  Goodman  (7),  Le 
Couteur  v.  The  London  and  South  Western 

(5)  37  Law  J.  Rep.  C.P.  146,  280;  40  ibid. 
181 ;  Um  Rep.  3  C.P.  216,  591 ;  ibid.  6  H.L.  46. 

(6)  3  Hurl.  &  0. 136 ;  33  Law  J.  Rep.  Kxch.  199. 
^(7)  12  Com.  B.  Rep.  313;  21  Law  J.  Rep. 

ap.iw. 


Railway  Company  (8),  Macrow  v.  The 
Great  Western  Railway  Company  (9), 
Cohen  v.  The  South  Eastern  Railway 
Company  (10),  AgreWs  Case  (11),  per 
Pollock,  B.,  and  Leach  v.  The  South 
JEastem  Railway  Company  (12). 
Wright^  in  reply. 

Cur.  adv.  wit. 

'  The  Lord  Chancellor  (Lord  Hals- 
buby)  (on  Feb.  24).— The  form  in  which 
this  question  arises  for  your  Lordships' 
decision  is  one  which  precludes  any  con. 
sideration  of  the  propriety  or  impropriety 
of  the  decision  of  the  learned  County 
Court  Judge,  as  to  any  question  of  fact  as 
to  which  tibiere  was  legal  evidence  before 
him.  I  must  observe  that  both  the 
learned  Judges  in  the  Divisional  Court 
appear  to  me  to  have  treated  questions  so 
conclusively  found,  as  nevertheless  open  to 
review.  It  is,  perhaps,  not  surprising  that 
when  questions  arise  upon  what  either 
are  or  are  assumed  to  be  matters  of  daily 
experience,  even  a  Judge  is  tempted  to 
import  his  own  knowledge,  and  so  give  a 
colour  to  facts  which  he  ought  to  treat  as 
finally  and  conclusively  decided  by  the 
tribunal  to  whom  they  have  been  remitted. 
Now,  in  this  case  the  facts  have  not 
been  specifically  found;  but  the  learned 
Judge  has  found  a  verdict  for  the  plaintiffs, 
and  has  stated  that  finding  together  with 
the  evidence.  If  therefore  it  is  possible  to 
find  a  verdict  for  the  plaintiff  upon  that 
evidence,  the  plainti&  are  entitled  to 
maintain  their  verdict.  It  seems  to  me 
that  the  two  contentions  which  have  been 
in  debate  before  your  Lordships  would 
resolve  themselves  into  a  question  of  fact, 
upon  which  there  might  be  a  difference  ot 
opinion  if  the  fact  were  here  open  to 
review.  Your  Lordships,  in  the  first 
place,  have  to  ascertain,  not  from  any 
written  instrument,  nor  from  any  express 
words  of  contract,  what  were  the  contract 
relations  between  the  plaintiffs  and  the 

(8)  35  Law  J.  Rep.    Q.B.  40;    Law    Rep. 

1  Q.B.  54. 

(9)  40  Law  J.  Rep.   Q.B.  300 ;    Law  Rep. 
6  Q.B.  612. 

(10)  46  Law  J.   Rep.   Q.B.  417 ;  Law  Rep. 

2  Ex.  D.  263. 

(11)  34  Law  Times,  N.S.  134  note  (a). 

(12)  34  Law  Times,  N.S.  134. 
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Great  Western  Rail,  Co.  v.  Buneh,  H.L, 
Hefendants.  I  confess  I  should  have  been 
better  satisBed  if  some  evidence  directed 
to  what  was  the  practice  of  the  particular 
railway  company  had  been  before  us ;  but 
in  this  as  in  other  parts  of  the  case  I  must 
content  myself  with  saying,  that  if  there 
was  enough  to  enable  the  learned  Judge  to 
infer  what  was  the  practice,  and  from 
thence  to  infer  what  was  the  contract,  I 
am  not  at  liberty  to  review  his  decision. 

There  are,  of  course,  some  facts  which  both 
sides  have  assumed  to  be  proved,  and  with 
respect  to  which  it  would  be  mere  pedantry 
to  suggest  that  they  were  not  formally 
proved.  That  the  d^endants,  for  instance, 
were  a  railway  company  canying  on  the 
business  of  common  carriers  for  hire ;  that 
the  premises  upon  which  the  plaintiffs' 
luggage  was  deposited  were  premises  be- 
longing to  and  in  the  exclusive  control  of 
the  defendant  company ;  that  the  arrange- 
ment of  the  trains,  the  bringing  of  them 
to  the  platform,  the  arrangements  by 
which  the  luggage,  whether  hand-luggage 
or  van-luggage,  was  to  be  distributed, 
were  all  under  the  superintendence  and 
direction  of  the  defendant  company,  are 
matters  as  to  which  no  formal  evidence  is  to 
be  found  in  the  report  of  the  County  Court 
Judge,  but  are  also  matters  as  to  which  no 
one  has,  or  can  suggest,  any  real  doubt.  I 
do  not  think  that  any  of  your  Lordships 
entertain  any  doubt  that  if  the  plaintiffs' 
luggage  were  entrusted  to  the  porter  for 
deposit  and  custody,  as  distinguished  from 
the  physical  handing  over  for  the  purpose 
of  transit,  the  defendants  would  not  be 
liable.  The  question  really  in  debate  is 
somewhat  obscured  by  the  existence  of  the 
cloak-room  system;  and  that  system,  I 
think,  is  expressly  guarded  by  the  com- 
pany not  permitting  any  of  their  servants 
undertaking  the  guardianship  of  any 
property  whatsoever,  except  under  the 
circumstances  and  upon  the  conditions 
which  the  company  prescribes ;  but  I  think 
the  same  question  would  arise,  and  should 
be  decided  upon  precisely  the  same  prin- 
dples,  if  the  company  had  no  cloak-room 
system,  and  gave  no  authority  to  their 
servants  to  receive  luggage  at  all,  except 
as  incidentally  to  their  contract  of  carriage. 

It  is  worthy  of  remark  that  Mr.  Justice 
Day  and  Lord  Justice  Lopes,  upon  an 
assumed  state  of  facts  at  which  I  think 


the  County  Court  Judge  was  at  liberty  to 
arrive,  lay  down  the  law  very  much  as  I 
should  agree  it  ought  to  be  laid  down. 
Mr.  Justice  Day  says,  ''If  a  passenger 
requires  him  (the  porter)  to  delay  a  reason- 
able time,  while,  for  instance,  a  passenger 
takes  a  ticket,  he  (the  porter)  is  responsible 
during  all  reasonable  time  that  shonld 
elapse  between  the  arrival  at  the  station 
and  the  arrival  on  the  platform  of  the 
passenger,  taking  the  ticket  being  allowed 
for  and  the  little  journey  to  the  platform ; 
during  all  that  time  he  is  the  agent  of  the 
company  as  bailees  of  the  luggage  which 
is  entrusted  to  him,  he  is  acting  in  the 
ordinary  discharge  of  his  duty ; "  and  Lord 
Justice  Lopes  says,  ''  I  do  not  think  it  is 
part  of  the  employment  of  an  ordinary 
porter  to  take  charge  of  luggage  beyond 
the  time  usually  or  reasonably — I  should 
say  reasonably — necessary  for  tiiis  transit," 
the  words  of  the  Lord  Justice  ''  this  tran- 
sit "  referring  to  the  transit  of  the  goods 
from  the  cab  or  outside  of  the  station. 

The  admissions  of  counsel  have  rendered 
it  unnecessary  to  rely  upon  mere  inference 
in  this  case,  as  to  the  question  of  whether 
the  train  had  been  drawn  up  to  the  plat- 
form or  not;  and  we  must  now  accept  it 
as  a  fact  that  neither  the  van  nor  the 
carriages  for  the  passengers  were  in  a 
position  to  enable  the  hand*  luggage  or  the 
van-luggage  to  be  placed  where  they  were 
intended  to  be  deposited  for  the  purposes  of 
the  journey. 

If  I  were  myself  to  be  drawing  inferences 
as  to  the  reasonableness  in  point  of  time 
of  the  period  of  the  plaintiff's  arrival  before 
the  departure  of  the  train  by  which  she 
intended  to  travel,  I  am  not  certain  how 
I  should  decide  that  question.  On  the  one 
hand,  forty  minutes  seem  a  long  time  be- 
fore the  departure  of  the  train,  and  to  call 
upon  the  servants  of  the  company  to  take 
charge  of  luggage  for  the  purpose  of  the 
journey  ;  on  the  other  hand,  the  £guA  that 
it  was  Christmas  Eve ;  that  the  railway 
company  were,  within  a  very  short  time 
of  the  arrival  of  the  plaintiff,  issuing  tickets 
for  that  journey;  and  that  the  porters 
were  receiving  without  objection  or  demur 
van-luggage,  with  respect  to  which  it  is  not 
denied  that  they  were,  in  so  doing,  acting 
in  pursuance  of  the  authority  conferred  on 
them  by  their  employers,  are  all  circam- 
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Gnat  Wutem  RaiL  Co,  y.  Bunch,  H.L. 
itanoes  from  whioh,  I  think,  it  might  be 
inferred,  that  the  time  was  not  too  long ; 
but,  in  trath,  I  am  not  entitled  to  speculate 
upon  the  matter;  this  is  essentially  a 
question  of  fact,  and  the  learned  Judge 
has,  in  this  instance,  specifically  found 
that  the  time  of  the  entrusting  the  luggage 
to  the  porter  was  a  reasonable  and  proper 
time  before  the  departure  of  the  train.  It 
aeems  difficult  to  say  that,  with  the  evi- 
dence before  him  to  which  I  have  adverted, 
it  was  not  open  to  him  to  arrive  at  that 
oonduaioa. 

Now,  while  I  entirely  agree  that  the 
duty  of  the  porter,  as  disclosed  by  the  evi- 
dence, is  either  to  take  the  luggage  to  the 
doak-room  if  entrusted  to  him  for  the 
purposes  of  deposit,  or  to  the  train  if  for 
the  purposes  of  the  journey,  I  am  at  a  loss 
to  understand  how  the  circumstance  that 
the  train  is  not  at  the  platform  can  affect 
the  liability  of  the  company.  Assume 
that  the  company  are  receiving  luggage  for 
the  purposes  of  the  journey,  and  that  they 
do  so  receive  luggage  for  the  purposes  of 
the  journey,  the  presence  or  absence  of 
the  train  at  the  platform  is  a  matter  with- 
in the  control  of  the  company,  and  not  of 
the  passenger  j  and  I  cannot  understand 
what  evidence  there  is  in  this  case  from 
which  it  could  be  reasonably  inferred  that 
the  porter  would  be  acting  within  the 
scope  of  his  authority  in  receiving  the 
plaintifEB*  luggage  if  the  train  were  at  the 
platform,  and  beyond  it  if  the  train  had 
not  come  up.  Doubtless  a  company  might 
make  a  regulation  if  they  thought  fit : 
"We  will  not  receive  luggage  for  a  tiuin 
forty  minutes  before  it  sta.rt8 ;  ^  they  might 
say,  "  We  will  not  receive  luggage  to  be 
put  on  a  train  which  has  not  yet  arrived 
at  the  platform."  I  should  very  much 
doubt  whether  any  railway  company  has 
any  uniform  practice  as  to  the  period  of 
time  which  they  allow  to  elapse  between 
the  arrival  of  the  train  at  the  platform 
and  its  departure.  It  is  enough,  however, 
to  say  that  in  this  case  no  evidence  of  any 
such  practice  was  given. 

K  a  possible  inference  to  be  derived 
firom  the  facts  as  proved  is,  that  what  the 
porter  did  in  this  case  was  the  ordinary 
practice  of  the  company,  then  I  should  say 
it  would  follow  that  the  mode  in  which 
the  company  carried  on  its  business  was. 
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to  accept  the  passengers'  luggage  at  the 
entrance  to  the  station,  and  to  take  it  to 
its  intended  destination,  whether  van  or 
passenger  carriage,  at  the  option  of  the 
passenger,  and  that  during  the  period  of 
what  Lord  Justice  Lopes  describes  as  "this 
short  transit "  it  would  be  in  the  custody 
of  the  company  for  the  purposes  of,  and  as 
part  of,  the  journey.  If  the  train  were  at 
the  platform,  it  would,  I  suppose,  in  ordi- 
nary course,  be  distribnted,^some  to  the 
van  and  some  to  the  passenger  carriage,  as 
directed ;  but,  once  the  porter  has  received 
and  accepted  it  as  luggage  to  be  received 
and  forwarded  by  the  train  about  to  start, 
it  seems  to  me  impossible  to  contend,  and 
I  do  not  understand  Lord  Justice  Lopes 
or  Mr.  Justice  Day  to  contend,  that  it  is 
not  in  the  custody  of  the  company  for  the 
purposes  of  the  journey.  If  the  porter 
refused  to  take  charge  of  the  luggage,  the 
company  might  be  liable  for  reusing  to 
carry  according  to  their  professed  mode  of 
carriage,  but  might  not  be  liable  for  loss 
of  goods  which  they  refused  to  carry ;  but 
whether  the  porter  would  be  doing  his 
duty  in  refusing  to  take  charge  of  the 
luggage  during  the  short  transit,  or  acting 
in  pui'suance  of  his  masters'  orders,  is  the 
very  question  in  debate.  If  one  assumes 
that  it  was  contrary  to  his  duty,  of  course 
the  company  would  not  be  liable;  if  it 
was  his  duty,  the  company  would  be  liable. 
But  why  am  I  to  assume,  upon  the  facts 
here  put  in  proof,  that  the  porter  was 
acting  contrary  to  his  duty,  and,  in  hopes 
of  personal  gain  to  himself,  undertaking  a 
course  of  business  not  imposed  upon  him 
by  the  orders  of  the  railway  company  \  I 
confess,  for  myself,  I  should  draw  the  same 
inference  that  was  drawn  by  the  County 
Court  Judge;  but  what  the  defendants, 
in  order  to  succeed,  must  establish  is,  that 
the  County  Court  Judge  could  not  by  law 
have  drawn  such  an  inference.  It  is  sug- 
gested that  Mrs.  Bunch's  phrase,  in  asking 
the  porter  whether  her  bag  would  be  safe, 
exhibited  a  consciousness  that  she  was 
asking  a  favour,  and  not  insisting  on  her 
rights  as  a  passenger.  I  admit  that  the 
word  "  it,"  grammatically,  as  the  evidence 
is  reported  to  us,  appears  to  refer  to  the 
bag,  but  I  think  what  Mrs.  Bunch  meant 
was  the  luggage,  both  van  and  hand  lug- 
gage, up<»i   the    trolly.  .  But,  whatever 
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Mrs.  Banch  meant,  I  think  she  might 
have  aaked  with  equal  foroe  whether  the 
train  would  arrive  safely  at  its  destination ; 
and  I  do  not  think  either  her  question  or 
.  the  porter's  reply  would  have  skffected  the 
contractual  relations  between  the  parties. 
The  truth  is,  that  in  the  conduct  of  busi- 
ness more  contracts  are  made  by  the  under- 
stood course  of  business  than  are  ever  in- 
duced into  writing,  or  even  into  spoken 
words  at  all ;  and  I  think  that,  when  people 
hold  themselves  out  as  carriers,  and  re- 
ceive luggage  at  a  place  regularly  appointed 
to  receive  luggage  for  the  purposes  of  a 
journey,  they  must  be  understood  to  receive 
it  as  carriers,  unless  they  give  notice  to 
the  persons  from  whom  they  receive  it 
that  they  receive  it  in  some  other  capacity. 
It  may  be  said  that  I  ought  not  to  dis- 
regard the  existence  of  the  cloak-room 
system,  and  that  the  receipt  by  the  com- 
pany's servants  is  susceptible  of  two  inter- 
pretations. I  admit  that  this  is  so ;  but 
in  this  case  Mrs.  Bunch  at  once  informed 
the  porter  that  the  portmanteau  and  the 
hamper,  as  well  as  the  Gladstone  bag,  were 
to  be  put  into  the  train  j  and  I  agree  with 
Lord  Justice  Lindley,  that  the  company's 
notices  and  directions  to  their  servants  are 
intended  to  apply,  and  upon  their  true 
construction  do  apply,  to  luggage  received 
for  purposes  of  deposit,  and  not  for  pur- 
poses of  transit,  and  it  is  upon  this  part  of 
the  case  that  I  think  the  finding  of  the 
learned  Judge  is  conclusive  against  the 
defendants  when  he  finds  that  the  time  of 
entrusting  the  luggage  to  the  porter  was 
a  reasonable  and  proper  time  before  the 
departure  of  the  train.  Once  that  pro- 
position is  accepted  as  conclusively  found, 
it  seems  to  me  that  the  law  that  would  be 
laid  down  by  the  minority  of  the  Court  of 
Appeal  would  amount  to  this  :  that  a  pas- 
senger bringing  his  luggage  for  carriage, 
a  reasonable  and  proper  time  before  tiie 
departure  of  the  train  by  which  the  lug- 
gage is  to  be  carried,  can  enforce  no  liability 
upon  the  company  in  respect  of  his  luggage, 
except  it  is  placed  in  the  cloak-room  as  a 
preliminary  to  the  transit,  and  a  receipt 
given  for  the  same.  And  even  this  in- 
adequately represents  the  difficulty  of  the 
contention,  since  it  is  obvious,  from  the 
notices  put  in  evidence,  that  the  doak-room 
tickets  and  receipts  import  that  the  pas- 


senger who  has  deposited  his  luggage  in 
the  doak-room  is  expected  to  get  it  out 
again  from  that  same  cloak-room,  and  if 
he  wishes  to  travel  must  again  commit  it 
to  the  custody  of  the  company  after  he  has 
so  taken  it  out.  It  would  seem  therefore 
to  involve  this  proposition,  that  for  parcels 
carried  in  the  passenger  carriages,  the  rail- 
way company  never  can  be  liable  at  alL 

I  do  not  know  that  it  is  absolutdy 
necessary  in  this  case  to  determine  what 
is  the  exact  contract  between  the  company 
and  the  passengers,  since  the  learned 
Judge  has  found  negligence  against  the 
company ;  and  I  do  not  understand  that 
there  is  any  difference  of  opinion  among 
us,  that  if  there  was  any  contract  to  take 
care  of  the  bag,  there  is.  sufficient  evidence 
of  negligence.  But  I  must  express  my 
opinion  that  the  views  expressed  by  Lord 
Ti*uro,  Chief  Justice  Jervis,  Mr.  Justice 
Williams,  Mr.  Justice  Crowder,  Mr.  Jus- 
tice WiUes,  Mr.  Justice  Keating,  and 
Mr.  Justice  Montagu  Smith,  do  not  appear 
to  have  had  sufficient  weight  given  to 
them  (see  Eichards  v.  The  LondoUy 
Brighton^  and  South  Coast  Eailway  Com- 
pany (2),  TaUey  v.  The  Oreai  Western 
Railway  Company  (3),  and  BtUcher  v. 
The  South  Western  Eailway  Company 
(4)  ),  by  the  judgment  in  tLe  Court  df 
Appeal  in  Bergheim  v.  The  Great  BtMstem 
Eailway  Company  (1).  All  these  learned 
Judges  appear  to  me  to  adopt  the  view 
that  a  zwUway  company  in  accepting  a 
passenger's  luggage  for  carriage  in  a 
passenger  train,  and  in  the  carriage  with 
the  passenger  himself,  do  enter  into  a  con- 
tract as  common  carriers,  modified  only  to 
the  extent  that  if  loss  happens  by  reason 
of  want  of  care  of  the  paaaenger  himself 
who  has  taken  within  his  own  immediate 
control  the  goods  whidi  are  lost^  their 
contract  as  insurers  does  not  apply  to  loss 
occasioned  by  the  passenger's  own  default. 

In  Bergheim  v.  The  Great  Eastern  Eail- 
way Company  (1),  the  Court  of  Appeal, 
commenting  upon  the  case  of  TalUy  v. 
The  Great  Western  Eailway  Company  (3), 
do  not,  I  think,  quite  accuratdy  represent 
the  judgment  of  the  Court  of  Common 
Pleas.  In  TaUey  v.  The  Great  Western 
Eailway  Company  (3),  that  judgment 
expresdy  assumes  the  general  liabiHty  of 
the   company   as   common  carriersi  but 
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Great  Wewtem  Bail,  Co,  ▼.  Bunch,  H,JU 
that  the  general  liabilitj  was  modi6ed  by 
the  implied  condition  that  the  passenger 
shoald  use  reasonable  care,  the  fact  being 
that  the  loss  was  caused  by  his  neglect  to 
do  so,  and  would  not  have  happened  with- 
out such  negligence.  The  n^ligence  in 
question  was,  leaving  his  portmanteau  in 
a  carriage  unprotected  by  his  presence ;  it 
was  found  at  the  end  of  a  journey  cut 
open  and  its  contents  rifled,  in  a  carriage 
which  he  had  originally  travelled  in  as  far 
as  Swindon,  but  which  he  had  negligently 
omitted  to  re-enter  upon  leaving  the  re- 
freshment-room at  that  station.  It  is  ob- 
vious that  if  the  Court  were  right  in  holding 
that  the  general  liability  of  the  company 
was  modified  by  the  undertaking  of  the 
passenger  to  look  after  his  own  luggage 
while  it  was  in  the  passenger  carriage,  he 
had  omitted  that  duty.  But  suppose  the 
loss  had  happened  by  reason  of  some  cir- 
cumstance which  would  have  been  no 
breach  of  that  modifying  stipulation,  could 
it  have  been  contended  that  the  company 
were  not  responsible  as  common  carriers 
because  they  were  carrying  for  hire  in  one 
part  of  the  train  and  not  in  another?  If 
the  view  thus  assumed  is  the  correct  view 
of  the  law,  and  I  think  it  is,  the  moment 
the  porters  received  Mrs.  Bunch's  luggage, 
whether  van-  or  hand -luggage,  they  re- 
ceived, for  carriage  to  Bath,  all  the  lug- 
gage of  the  passenger ;  they  received  the 
van.luggage  to  be  put  into  the  van ;  they 
received  tne  hand-luggage  to  be  put  into 
the  passenger  carriage;  and  I  think  the 
learned  Judge  was  entitled  to  infer  that 
their  practice,  and  therefore  their  contract, 
in  receiving  hand- luggage,  was  to  put  it 
into  the  passenger  carriage,  or,  if  the  rail- 
way company  did  not  then  bring  up  the 
train  to  the  platform,  to  take  care  of  it 
until  the  carriage  was  drawn  up  and  in  a 
position  to  receive  the  hand-luggage,  which 
in  my  view,  the  porter,  as  the  agent  of  the 
lapvay  company,  had  accepted  and  re- 
ceived for  that  purpose. 

For  these  reasons  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal  was 
right,  and  I  move  your  Lordships  that 
that  judgment  be  affirmed,  and  that  this 
appeal  be  dismissel,  with  costs. 

Ix)BD  Watson. — This  appeal  brings  up 
for  consideration  the  decision  of  a  County 
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Court  Judge,  which  the  higher  Courts  and 
this  House  have  no  jurisdiction  to  review, 
except  in  so  far  as  it  involves  principles  of 
law.  It  is  impeached  upon  this  ground, 
mainly,  that  there  was  no  evidence  before  . 
the  learned  Judge  from  which  it  could  be 
reasonably  inferred  that,  at  the  time  when 
it  disappeared,  the  respondents'  Gladstone 
bag  had  been  delivered  to,  and  was  in  the 
possession  of,  the  appellant  company  for 
the  purpose  of  carriage.  The  evidence,  it 
is  said,  points  to,  and  only  warrants,  the 
conclusion  that  the  bag  was  in  the  cus- 
tody of  Bk  railway  porter  as  bailee  for  the 
respondents. 

In  Butcher  v.  The  London  and  South 
Western  Railway  Compam,y  ^4)  Chief 
Justice  Jervis  observed,  in  reierence  to 
luggage  which  had  been  conveyed  in  the 
same  carriage  with  its  owner,  ^' that, 
though  not  in  express  terms  engrafted 
into  it,  it  is  a  part  of  the  contract  of  a 
railway  company  with  its  passengers,  that 
their  luggage  shall  be  delivered  at  the  end 
of  the  journey,  by  the  porters  or  servants 
of  the  company,  into  the  carriages  or 
other  means  of  conveyance  of  the  pas- 
sengers from  the  station." 

What  was  thus  said  of  the  termination 
applies  equally  to  the  commencement  of 
a  railway  journey.  In  the  ordinary  course 
of  business  a  passenger's  luggage  is  re- 
ceived at  the  entrance  to  the  station  by 
the  servants  of  the  company,  and  is  by 
them  conveyed  either  to  the  van  or  to  the 
carriage  in  which  he  intends  to  travel.  I 
do  not  mean  to  say  that  railway  companies 
are  under  any  statutory  or  other  obligation 
to  provide  that  accommodation ;  but  they 
find  it  for  their  interest  to  do  so ;  and,  in 
taking  charge  of  luggage  for  these  pur- 
poses, their  servants  act  within  the  scope 
of  their  implied  authority.  Their  duty  is, 
according  to  prevailing  usage,  limited  to 
the  transport  of  passengers'  luggage  from 
the  vehicle  which  brings  it  to  the  station 
to  a  train  which  is  about  to  start,  and 
does  not  extend  to  their  taking  charge  of 
luggage  which  cannot,  in  any  reasonable 
sense,  be  considered  as  in  actual  course 
of  transit.  It  may  be  that  railway  porters 
do  sometimes  undertake  the  charge  of 
luggage  which  is  merely  intended  for 
future  transit;  when  they  do  so,  they  ex- 
ceed the  limits  of  their  implied  authority, 
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Oreat  Western  Raik  Co.  v.  J?im^A,  HX. 
and,  in  that  case,  their  possession  cannot 
be  regarded  as    the    possession   of  their 
employers. 

If  the  respondents  had  gone  to  Padding- 
ton  Station  at  noon  of  the  24th  of  Decem- 
ber, 1884,  and  had  then  left  their  Glad- 
stone bag  with  a  porter,  in  order  that  it 
might  accompany  them  on  their  journey 
to  Bath  by  the  5  p.m.  train,  I  should  have 
had  no  hesitation  in  holding  that  the 
appellant  company  had  not  become  respon- 
sible for  its  safe  custody  •  during  the  in- 
terval. In  that  case  it  would  have  been 
in  accordance  with  well-known  practice, 
and  therefore  an  implied  term  of  the  sub- 
sequent contract  between  the  parties,  that 
the  company  were  not  to  be  liable  unless 
the  luggage  was  duly  deposited  in  the 
office  provided  for  that  purpose.  On  the 
other  hand,  if  the  respondents  had  arrived 
at  the  station  at  4.55  p.m.,  I  entertain  as 
little  doubt  that  the  delivery  of  their 
Gladstone  bag  to  a  porter,  for  the  purpose 
of  its  being  conveyed  to  the  carriage  in 
which  they  were  about  to  travel,  would 
have  made  the  possession  of  their  porter 
that  of  the  appellant  company. 

Whether  passengers'  luggage,  delivered 
to  a  railway  porter,  is  in  his  possession 
for  present,  or  merely  with  a  view  to 
futui*e,  transit,  is  necessarily  a  question  of 
degree,  depending  upon  the  circumstances 
of  the  case.  Eailway  companies,  as  a 
matter  of  fact,  frequently  provide  for  the 
travelling  public  not  only  booking  offices, 
but  refreshment- rooms  and  other  con- 
veniences; and  passengers  who  merely 
avail  themselves  of  such  accommodation 
as  incidental  to  their  use  of  the  railway 
cannot  be  held  to  have  temporarily  ceased 
to  prosecute  their  journey.  Bergheim  v. 
The  Great  Eastern  EaUway  Company  {I) 
is  a  clear  authority  to  that  effect  It  is 
impossible  to  fix  any  precise  limit  of  time 
prior  to  the  starting  of  a  particular  train 
within  which  the  company  are  to  be  liable 
for  passengers'  luggage  delivered  to  their 
Bei*vant8  for  conveyance  by  it,  and  beyond 
which  they  are  not  to  be  so  liable.  In 
my  opinion  the  company  are  responsible 
for  luggage  delivered  to,  and  in  the  cus- 
tody of,  their  servants,  for  the  purpose 
gf  transit,  whenever  it  can  be  reasonably 
t^rf^dicated  of  the  passenger  to  whom  it 
belongs  that   he  is  actually  prosecuting 


his  journey  by  rail,  and  is  not  merely 
waiting  in  order  to  begin  its  prosecution 
at  some  future  time. 

In  the  present  case,  the  evidence  shews 
that  the  female  respondent  arrived  at 
Paddington  Station  forty  minutes  before 
the  train  by  which  she  and  her  husband 
travelled  was  timed  to  start.  She  gave 
her  luggage  into  the  charge  of  one  of  the 
appellant  company's  porters,  saw  part  of 
it  labelled,  and  directed  the  porter  to  place 
the  Gladstone  bag,  which  was  not  labelled, 
in  the  same  compartment  with  herself. 
The  respondent  then  left  the  platform,  and 
went  to  the  booking  office,  for  the  purpose, 
apparently,  either  of  taking  her  ticket  or 
of  seeing  that  her  husband  procured  it  for 
her.  She  there  met  her  husband,  who  had 
taken  a  ticket,  and  on  their  return  to  the 
platform,  about  ten  minutes  after  her 
arrival,  they  found  that  the  labelled  lug- 
gage had  been  placed  in  the  van,  and  that 
the  porter  and  the  Gladstone  bag  had  both 
disappeared.  In  these  circumstances,  I 
think  the  County  Court  Judge  might 
reasonably  come  to  the  conclusion  that 
the  bag  continued  to  be  in  the  custody  and 
possession  of  the  appellants  for  the  pur- 
poses of  present  and  not  of  future  transit 
from  the  time  when  it  was  delivered  to 
their  porter  until  its  disappearance. 

In  the  argument  for  the  appellants, 
considerable  stress  was  laid  upon  the  fact 
that  at  the  time  when  Mrs.  Bunch  left  her 
luggage  upon  the  platform,  the  five  o'clock 
train  had  not  ^me  alongside  it.  That 
circumstance  does  not  seem  to  me  to  be 
very  material,  because  a  passenger  can 
have  no  personal  knowledge  of  it  until 
he  reaches  the  platform.  What  appears 
to  me  to  be  matter  of  more  consequenoe 
in  the  present  case  is,  that  it  was  Christ- 
mas Eve ;  that  there  was  a  great  crowd 
of  passengers  intending  to  travel  by  the 
train  in  question ;  and  that  the  servants 
of  the  company,  as  might  have  been 
anticipated,  were,  at  the  time  when  Mrs. 
Bunch  arrived  at  the  station,  inviting 
passengers  to  take  tickets,  and  receiving 
their  luggage  for  the  purpose  of  its  being 
put  in  ti^e  train.  I  attach  no  importance 
to  the  question  put  by  Mrs.  Bunch  to  the 
porter,  or  to  his  assurance,  in  reply,  that 
her  luggage  would  be  quite  safe,  and  that 
he  would  put  it  in  the  train.    A  oonver- 
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Great  Wettem  Rail  Co,  v.  Bunch,  H,L. 
mHoa  of  that  kind  ooald  not  alter  the 
ocmtractiial  relations  between  her  and  the 
company. 

Chi  the  aasomption  that  the  appellant 
oompanj  did  become  responsible  for  the 
aafe-keeping  of  the  bag  in  question,  it  was 
aigued  on  their  behalf  that  there  was  no 
evidence  before  the  County  Ck>urt  Judge 
to  justify  the  inference  that  its  loss  was 
due  to  their  negligence.  Upon  that  point 
I  am  of  opinion  that  the  evidence  was 
sufficient  to  sustain  the  inference,  but  I 
am  by  no  means  satisfied  that,  in  order  to 
entitle  them  to  judgment,  the  respondents 
were  bound  to  prove  that  the  appellants 
had  been  negligent.  That  depends  upon 
the  nature  of  a  railway  company's  con- 
tract liability  for  hand-luggage,  including 
in  that  term  heavier  articles,  such  as  are 
commonly  put  in  the  van,  when  these  are 
placed,  or  intended  to  be  placed,  with  the 
assent  of  the  company's  servants,  in  the 
carriage  in  which  their  owner  intends  to 
travel,  as  well  as  lighter  ai*ticles  which  are 
generally,  if  not  invariably,  carried  beside 
him. 

It   does  not  admit  of   question  that 

passengers'  luggage,  duly  delivered  to  the 

company's  servants   for  carriage  in  the 

railway  van,  remains  during  its  transit  at 

the   risk   of  the    company    as    common 

carriers;  but  it  has  always  been  held  that 

it  would  be  unreasonable  and  unjust  to 

make  the  company  liable  as  insurers,  in 

GBses  where  the  passenger  has  assumed,  in 

whole  or  in  part,  the  custody  and  control 

of  his  own  luggage.    Whilst  they  have 

been  in  agreement  to  that  extent,  eminent 

Judges  have  differed  as  to  the  nature  of 

the  contract  under  which  hand-luggage  is 

carried  :  some  being  of  oi>inion  that  it  is, 

from  first  to  last,  a  contract  to  carry  such 

luggage  on  the  same  terms  as  its  owner, 

that  is  to  say,  with  ordinary  care  :  others 

being  of  opinion  that  it  is  throughout  a 

contract  of  common  carriage,  modified  by 

the  personal  interference  of  the  passenger. 

Whichever  of  these  views  be  accepted,  it 

is  manifest  that^  in  many  instances,  the 

resulting  liability  of  the  company  wUl  be 

^^edsely  the  same ;  but,  according  to  the 

second  of  them,  the  full  responsibility  of 

the  company  may  revive  on    occasions 

when,    from    causes    incidental    to    his 

jonmey,  the  interference  of  the  passenger 
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ceases  for  a  time,  and  his  hand-luggage  is 
committed  to  the  exclusive  charge  of  tiieir 
servants. 

At  present  the  ruling  authority  upon 
this  point  is  Bergheim  v.  T?^  Great 
Ecutem  Railvxty  Compcmy  (1),  where  it 
appears  to  have  been  decided  by  the  Court 
of  Appeal,  consisting  of  the  noble  and 
learned  Lord  opposite  (Lord  Bramwell), 
the  present  Master  of  the  Rolls  (Lord 
Esher),  and  Lord  Justice  Cotton,  that  the 
contract  of  the  company  with  respect  to 
hand-luggage  is  merely  to  carry  with  or- 
dinary care.  Lord  Justice  Cotton,  who  de- 
livered the  judgment  of  the  Courts  said  : 
"  The  company  therefore  must,  according  to 
ordinaiyprinciples,  be  held  liable  in  respect 
of  these  goods  as  bailees  for  hire  and  con- 
tractors to  carry,  and  therefore  liable  for 
loss  or  injury  caused  by  negligence,  but 
not  otherwise ;  the  company  have,  in  fact, 
the  same  liability  with  respect  to  the 
carriage  of  those  goods  as  they  have  with 
respect  to  the  carriage  of  the  passenger 
himself.  This  is  our  view  on  principle." 
The  observations  thus  quoted  were  directed 
to  the  special  case  of  a  passenger's  luggage 
which  had  been  placed,  at  his  request  and 
with  the  assent  of  the  company,  in  the 
carriage  in  which  he  was  to  travel ;  and 
the  learned  Judge  possibly  did  not  intend 
to  extend  the  principle  to  luggage  in  the 
exclusive  custody  of  the  company's  ser- 
vants, for  conveyance  to  or  from  the 
carriage. 

However  that  may  be,  I  prefer  the 
principle  which  appears  to  me  to  have 
been  adopted  in  Richards  v.  The  London, 
Brighton,  and  South  Coast  Railway  Com- 
pany (2)  and  Butcher  v.  The  London  and 
Souih-Westem  Radlway  Company  (4).  I 
think  the  contract  ought  to  be  regarded 
as  one  of  common  carriage,  subject  to 
this  modification,  that  in  respect  of  his 
interference  with  their  exclusive  control 
of  his  luggage,  the  company  are  not  liable 
for  any  loss  or  injury  occurring  during  its 
transit  to  which  the  act  or  default  of  the 
passenger  has  been  contributory. 

I  am,  therefore,  of  opinion  that  the 
order  of  the  Court  of  Appeal  ought  to  be 
affirmed,  with  costs. 

LoBD  Bramwell. — It  is  the  custom  for 
English  railway  companies,  at  all  events 
SB 
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Great  Western  Bail,  Co,  ▼•  Bunchy  H»L, 
for  the  appellants,  to  have  porters  at  the 
entrance  of  their  railways  to  receive  the 
luggage  of  passengers  and  convey  it  to 
the  van  or  carriage  in  which  it  is  to  he 
carried.  Whether  this  is  a  duty  imposed 
on  the  companies,  or  a  voluntary  act  on 
their  part,  is  immaterial.  It  is  a  duty 
they  undertake,  at  least  this  company 
does,  and  must,  like  other  duties,  he  per- 
formed with  skill,  and  without  negligence. 

What  is  this  duty?  I  have  said,  to 
carry  the  passengers'  luggage  to  the  van 
or  carriage  in  which  it  is  to  be  carried. 
We  all  know  that  large  packages  are 
taken  to  the  luggage  van ;  smaller  pack- 
ages (often  much  too  large  for  the  comfort 
of  other  travellers)  are  if  requested  by 
the  passenger,  taken  to  the  carriage  in 
which  the  passenger  is  to  be  carried,  either 
that  he  may  make  use  of  it,  or  take  per- 
sonal care  of  it,  or,  more  frequently^  that 
he  may  hasten  away  with  it  without  wait- 
ing for  it  to  be  given  out  of  the  luggage 
van.  There  is  no  further  duty,  or  pro- 
fessed duty,  that  I  know  of. 

If  the  passenger  arrives  before  the  train 
is  at  the  platform,  whether  of  a  terminal 
station  or  not,  the  porter  may  certainly 
refuse  to  do  more  than  take  i^e  luggage 
on  to  the  platform,  and  leave  it  there  in 
charge  of  the  passenger.  Of  course,  if  the 
passenger  wants  to  get  his  ticket,  and  says 
so,  the  porter  must  take  the  luggage  on  to 
the  platform  and  wait  and  see  to  it  till 
the  passenger  has  got  his  ticket  and  comes 
to  see  to  it  himself. 

If  there  is  any  duty  beyond  this,  it  is 
more  than  I  know  of,  or  ever  heard  of; 
I  mean  any  ordinary  duty.  There  can 
be  no  duty  on  the  company  or  the  porter, 
when  the  train  is  not  at  the  platform,  to 
take  care  of  the  luggage  till  it  comes.  If 
there  is  an  obligation  to  do  this  for  five 
minutes,  there  is  an  obligation  to  do  it  for 
as  many  hours.  Every  one  knows  it  is 
not  so;  every  one  knows  that  a  cloak- 
room is  provided  for  the  custody  of 
luggage  that  the  passenger  wants  to  have 
taken  care  of  till  it  can  be  put  in  the 
carriage  in  which  it  is  to  be  carried.  If 
this  is  true  of  luggage  to  be  carried  in  the 
luggage  carriage,  when  that  is  not  there,  it 
is  equally  true  of  luggage  to  be  carried  in 
the  passenger  carriage  when  the  passenger 
is  not  there.    If  the  luggage  carriage  is 


not  there,  the  porter  is  not  bound  to  take 
charge  of  the  luggage  till  it  comes.  Of 
course,  if  he  says  nothing,  but  takes  it, 
and  it  is  labelled  for  its  destination,  and 
left  in  his  charge,  the  passenger  may  well 
suppose,  and  has  a  right  to  suppose,  that 
the  company  has  taken  charge  of  it  for 
the  journey.  The  passenger  cannot  tell 
whether  the  luggage  carriage  is  there,  or, 
if  not,  whether  the  company  is  not  content 
to  take  it  to  a  place  where  it  will  be  in 
readiness  for  the  train  when  it  comes,  and 
be  taken  care  of  meanwhile. 

So  with  respect  to  an  article  to  be  pat 
in  the  passenger  carriage :  if  the  passenger 
should  suppose  a  train  he  meant  to  go  by 
was  at  the  platform,  and  walked  to  it,  and 
the  porter  said  nothing,  I  should  say  that 
the  passenger  would  have  a  right  to  sup- 
pose that  the  company  had  taken  charge 
of  the  parcel,  and  was  taking  it  to  his  in- 
tended carriage.     But  if  the  porter  said 
of  luggage  intended  for  the  luggage  car- 
riage,  "That  carriage  is  not  here,  yon 
must  look  after  your  luggage  yourself," 
and  the  passenger  does  not  look  afber  it, 
there  would  be  no  pretence  for  saying  the 
company  was  liable.     The  same  thing  is 
true  of  luggage  to  be  put  in  the  passenger 
carriage.     It  must  be  remembered  that 
luggage  to  go  in  the  passenger  carriage  is 
to  go  in  the  same  carriage  as  its  owner, 
the  passenger.     Suppose  a  train  at  the 
platform,  the  passenger  says,  "  I  want  this 
in  the  carriage  with  me,"  the  porter  pro- 
ceeds with  the  parcel  to  the  train,  the 
passenger  goes  somewhere  else,  not  for  a 
minute  or  so,  but  for  some  sensible  time, 
five  or  ten  minutes,  perhaps  half  an  hoar. 
Would  he  have  a  right  to  complain  if  his 
parcel  was  placed  near  the  train  the  pas- 
senger said  he  wsus  going  by,  or  taken  to 
the  lost  luggage  room  S    I  say,  No.    If  he 
would,  on  what  ground  !     He  mnst  know 
that  by  not  following  and  taking  his  seat 
he  was  attempting  to  impose  a  burthen  on 
the  company's  servant  which  he  had  no  right 
to  impose.     Mrs.  Bunch  knew  that.     She 
did  not  say,  "  You  must  take  care  of  this,* 
or  "  I  want  to  go  and  meet  my  husband,** 
but  asks  whether  the  bag  will  be  Bafa    It 
will  be  said  that  it  is  not  to  be  expected 
that  she  would  speak  with  the  precision  of  a 
lawyer,  or  know  the  law.  I  agree,  but  I  say 
that,  treating  this  practically,  she  knew— 
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ereiybody  knows — ^thatshewasaskLDg  for  a 
£Eiyoiir — ^for  something  to  which  she  hiEul  no 
right  Doesanyonebelievethatiftheporter 
had  saidy  ''  I  can  take  your  Inggage  to  the 
luggage  carriage,  and  it  will  he  teJcen  care 
of;  hut  70a  must  take  care  of  what  is  to 
go  with  you  till  you  have  taken  your 
place  " — I  say  if  he  had  said  this,  as  he 
ought  to  have  done,  would  any  one  helieve 
she  would  have  any  right  to  complain,  or 
have  heen  surprised-nalways  let  it  be 
remembered  that  she  knew  that  it  was 
necessary  to  get  some  promise  or  engage- 
ment from  the  porter  other  and  more  than 
the  ordinary  engagement  of  a  porter  when 
he  takes  luggage. 

Now  a  word  as  to  what  he  said.  Of 
course,  it  was  not  a  promise  or  contract  by 
him  for  himself  or  the  appellants.  Cer- 
tainly there  was  no  consideration  for  it 
Ail  it  amounted  to  was  a  statement  of  in- 
tention— ^a  holding  out  of  an  expectation. 
"  WiU  it  be  safe!"  «*0h,  yes;  I  will  look 
after  it."  All  that  this  means  is, ''  It  will 
be  safe,  for  I  shall  look  after  if'  I  say 
then  that  what  the  porter  said  did  not 
impose  a  duty  on  the  appellants  which  did 
not  otherwise  exist — that  no  duty  existed 
in  the  appellants  other  than  to  carry  the 
bag  to  the  carriage  in  which  she  took  her 
place  if  she  took  it  forthwith ;  that  if  she 
did  not  take  her  place  so  that  the  porter 
could  not  give  the  parcel  into  her  charge 
there,  she  left  it  in  the  care  of  the  porter 
at  her  own  risk.  I  say  she  knew  this,  as 
is  shewn  by  her  question  to  the  porter, 
and  by  her  acceptance  of  his  statement 

A  word  on  the  judgment  below.  Lord 
Esher  says:  <<Now  comes  the  case  of 
l^iggi^  which  is  not  to  go  into  the  van. 
The  porters  take  possession  of  such  luggage 
at  the  same  time  that  they  take  possession 
of  the  other,  and  they  take  it  on  to  the 
platform  or  the  carriage.  During  the  whole 
of  that  time  it  is  in  process  of  conveyance  to 
the  place  to  which  the  passenger  is  going, 
and  is  in  possession  of  a  servant  of  the 
railway  company."  Be  it  so ;  but  that  is 
just  what  this  h&g  was  not.  There  was  a 
time  during  which  it  was  not  in  process  of 
conveyance,  a  time  during  which  it  was 
stationary,  during  which  the  porter  had 
said  he  would  guiurd  it.  Lord  Esher  says : 
''  The  question  is  whether  there  was  evi- 
dence before  the  County  Court  Judge  upon 
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which  he  might  reasonably  find  for  the 
plaintiff."  Evidence  of  what  S  Evidence  of 
some  fact  on  which  he  might  reasonably  so 
find  ?  What  fact  1  We  know  all  the  facte. 
Lord  Justice  Lindley  says  :  ''  It  seems  to 
me  a  simple  case  of  transit,  not  of  entrust- 
ing to  the  porter  in  any  sense  than  that  in 
which  everything  put  into  his  hands  is 
entrusted  to  him.  It  is  very  true  there 
was  some  short  time  during  which  it 
would  not  be  necessary  for  him  actually 
to  keep  walking  or  rolling  this  trolly.  There 
was  a  short  delay,  but  a  delay  so  short  as 
to  make  it  utterly  unreasonable  to  suppose 
that  this  ought  to  be  held  to  be  beyond  the 
scope  of  his  duty.  It  is  not  essential  in 
this  case  to  say  more  than  this,  that  the 
porter  was  acting  within  the  scope  of  his 
employment  in  taking  this  luggage  in  the 
way  he  did  from  the  cab  to  the  train." 
Now,  that  is  precisdiywhat  he  did  not  do. 
He  did  not  take  it  from  the  cab  to  the 
train.  He  put  it  down,  and  said  he  would 
guard  it,  and  did  not.  Aa  to  the  time 
being  short,  it  was  to  be  as  long  as  the 
lady  was  away,  and  might  have  been  forty 
minutes,  or  more,  if  the  plaintiff  had  not 
arrived.  I  agree  with  Lord  Justice  Lopes : 
''  It  was  not  part  of  the  employment  of 
a  porter  to  take  charge  of  luggage  except 
during  that  transit,"  that  is,  from  tiie  cab  to 
the  train.  I  mean  by  that,  during  the 
time  which  is  fairly  and  reasonably  neces- 
sary for  that  transit. 

I  make  no  remark  on  other  authorities 
beyond  this,  that  they  shew  a  generous 
struggle  on  the  one  hand  to  make  power- 
ful companies  liable  to  individuals,  and  on 
the  other  hand  an  effort  for  law  and  jus- 
tice. Sometimes  one  succeeds,  sometimes 
the  other,  and  the  cases  conflict  accord- 
ingly. 

I  have  not  used  a  technical  expression, 
not  a  word  about  bailments,  &c.  I  have 
used  plain  and  practical  language.  The 
appellants  were  under  no  duty  to  take 
care  of  the  bag  while  Mrs.  Bunch  went  to 
look  for  her  husband;  the  porter  could, 
and  ought  to,  have  refrlsed  to  do  so.  Had 
he  done  so  Mrs.  Bunch  would  have  had  no 
cause  of  complaint.  By  doing  as  he  did, 
he  could  impose  no  duty  on  the  defendants 
which  did  not  otherwise  exist  ^fore  the 
respondent  can  complain  of  negligence  he 
must  make  out  a  duty  of  care — ^he  has  not 
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done  80.  Not  that  I  am  sure  it  ia  a  qnes- 
tion  of  negligence.  The  sum  in  dispute  is 
small,  but  I  believe  the  question  is  of  con- 
siderable importance.  If  the  appellants 
are  liable  in  this  case,  I  do  not  biow  how 
they  can  avoid  it  in  similar  cases.  It  is 
certain  that  the  porter  exceeded  his  duty 
if  he  made  the  defendants  liable,  and  I 
suppose  other  porters,  from  good  nature  or 
the  hope  of  a  tip,  will  do  the  same  again, 
though  expressly  forbidden  as  this  man 
was.  The  result  of  what  took  place  is 
that  the  defendants  are  liable  for  not  taking 
care  of  the  bag  during  the  time  it  did  not 
suit  Mrs.  Bunch  to  do  so. 

I  cannot  pretend  to  a  doubt  on  the  case. 
Nor  can  I  understand  the  repeated  expres- 
sion that  the  County  Court  Judge  might 
find  as  he  did — ^an  expression  that  imports 
he  might  have  found  otherwise.  How  can 
that  be  when  the  actual  fikcts  are  not  in 
dispute,  nor  the  conclusions  to  be  drawn 
from  them)  I  hold  that  the  judgment  is 
wrong,  and  should  be  reversed. 

Lord  Hebschsll. — No  appeal  lies  in 
this  case  &om  any  conclusion  of  fact 
arrived  at  by  the  County  Court  Judge.  It 
is  only  if  he  has  erred  in  law  that  .his 
judgment  can  be  questioned.  The  single 
point  therefore  which  has  to  be  determined 
is,  as  it  seems  to  me,  whether  there  was 
any  evidence  to  warrant  the  conclusion 
that  the  plaintifis'  luggage  was  lost  owing 
to  a  breach  of  obligation  on  the  part  of 
the  defendants.  It  is  not  necessary  for 
me  to  state  the  facts.  They  have  been 
fully  brought  before  the  House  by  those 
of  your  Lordships  who  have  preceded  me. 
I  will  only  say  that  I  do  not  think  that 
the  question  put  to  the  porter  by  Mrs. 
Bunch,  or  the  answer  given  by  him,  really 
affects  the  case.  If  the  company  were 
under  an  obligation  towards  the  plaintiff 
in  respect  of  tibe  bag,  I  cannot  think  that 
this  question  and  answer  diminished  or 
destroyed  it.  If  they  were  not  under  any 
such  obligation,  I  do  not  think  it  was  im- 
posed upon  them  by  the  statement  of  the 
porter. 

I  concur  entirely  in  the  opinions  which 
have  been  expressed  by  the  noble  and 
learned  Lord  upon  the  Woolsack,  and  the 
noble  and  learned  Lord  on  my  right  (Lord 


Watson),  and  think  it  necessary  to  add 
but  little. 

Although  there  was  a  difibrenoe  of 
opinion  amongst  the  Judges  in  the  Court 
below,  and  your  Lordships  do  not  all  take 
the  same  view,  I  think  the  difference  is 
confined  within  somewhat  narrow  limits. 
I  believe  that  all  the  Judges  who  have 
dealt  with  the  case,  and  all  your  Lordships, 
are  agreed  that  if  luggage  is  brought  to 
a  railway  station  and  handed  to  a  porter 
so  long  before  the  time  appointed  for  the 
starting  of  the  train,  that  it  cannot  be 
reasonably  said  to  be  entrusted  to  him  for 
the  purpose  of  its  transit  with  the  pas- 
senger to  its  destination,  but  must  be  con- 
sidered as  so  entrusted  for  the  purpose  of 
being  taken  care  of  until  the  time  for  the 
departure  of  the  passenger  arrives,  the 
porter  is  not  the  servant  or  agent  of  the 
company  to  undertake  the  custody  and 
care  of  the  luggage,  and  the  company 
would  not  be  liable  for  its  loss.  Bailwaj 
companies  have  provided  cloak-rooms  or 
left  luggage  offices,  which  are  the  proper 
receptacles  for  luggage  brought  to  the 
station  under  such  circumstances. 

On  the  other  hand,  I  do  not  undentuid 
my  noble  and  learned  friend  (Lord  Bram- 
well),  who  differs  from  the  majority  of 
your  Lordships,  to  doubt  that  the  pewter 
who  receives  a  passenger's  luggage  at  the 
entrance  of  the  station  for  the  purpose  of 
conveying  it  to  the  train,  does  so  as  the 
servant  of  the  company,  and  that  they  are 
liable  as  well  for  the  luggage  which  the 
passenger  intends  to  take  witii  him  in  the 
carriage,  as  that  destined  for  the  van,  in 
case  it  is  lost  during  its  transit  to  either 
carriage  or  van  owing  to  the  porter's  neg- 
ligence. And  I  understand  him  farther 
to  entertain  the  view  that  though  the 
traveller  does  not  proceed  direct  to  the 
train  with  his  luggage,  but  stops  for  the 
purpose  of  taking  his  ticket,  the  company 
are  nevertheless  liable  during  the  time  so 
occupied. 

Now  I  do  not  think  it  can  be  laid  down 
that  procuring  a  ticket  is  the  only  act 
incidental  to  the  journey  for  which  the 
passenger  may  pause  on  his  way  to  the 
train  without  the  company  being  free  from 
liability  in  case  the  luggage  is  lost  in  the 
meantime;    would   not  the  case  he  the 
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nme  if  he  waited  to  meet  a  person  who 
had  promised  to  take  his  ticket  for  him, 
psonded  always  he  has  not  oome  un- 
reasonably early,  and  does  not  wait  an 
imreasonable  timel  Does  then  the  flEkct 
that  the  train  by  which  the  passenger  is 
to  depart  is  not  at  the  platform  when  he 
anrives  at  the  station,  make  any  differ- 
ence t  It  may,  no  doabt,  be  an  element 
in  determining  whether  the  passenger  has 
arrived  so  early  that  the  transit  to  his 
destination  cannot  properly  be  said  to  have 
eommenoed.  But  I  do  not  think  it  is 
oondosiYe  of  the  point,  or  that  the  obliga- 
tion of  the  company  is  necessarily  different 
from  what  it  would  be  if  the  train  were 
alongside  the  platform. 

It  is  a  matter  of  common  knowledge 
that  the  practice  of  different  railway  com- 
panies, and  indeed  of  the  same  company  at 
different  times,  varies  greatly  as  to  the 
length  of  the  period  prior  to  the  depar- 
ture of  the  train  during  which  it  is  drawn 
up  at  the  platform.  Sometimes  afber  being 
at  the  platform  the  train  is  shunted  out  of 
the  station,  and  only  returns  immediately 
b^ore  its  departure.  Under  these  circum- 
stances it  is  impossible  even  for  a  pas- 
senger who  arrives  very  shortly  before  the 
time  fixed  for  the  departure  of  the  train 
to  know,  when  he  alights  at  the  station 
and  entrusts  his  luggage  to  a  porter, 
whether  the  train  is  at  the  platform  or 
not  The  question  whether  the  luggage 
can  fairly  be  said  to  be  in  the  custody  of 
the  company's  servant  for  the  purpose  of 
transit^  or  of  what  I  may  term  ware- 
housing, will  not,  I  think,  be  generally 
difBcult  of  solution,  though,  as  it  is  not 
possible  to  lay  down  any  strict  line  of 
demarcation,  there  will  always  be  cases  on 
the  border  where  opinions  may  differ  as 
to  the  proper  conclusion  to  be  drawn.  In 
the  present  case  Mrs.  Bunch  arrived  forty 
minutes  before  the  time  of  departure.  She 
was  about  ten  minutes  waiting  for  her 
husband  who  was  to  take  her  ticket.  On 
the  other  hand,  it  was  Christmas  Eve, 
when  the  trains  are  notoriously  crowded, 
and  prudence  dictates  an  earlier  arrival 
than  usual.  We  have  not  to  determine 
what  would  be  our  view  of  these  facts.  I 
concur  with  those  of  my  noble  and  learned 
friends  who  think  that  the  County  Court 
Judge  was  warranted  in  point  of  law  in 


srj 


arriving  at  the  conclusion  which  he  did 
with  respect  to  them. 

I  have  only  to  add  that,  although  it  is 
not  necessary  in  this  case  to  determine 
what  is  the  nature  of  the  duty  devolving 
upon  a  railway  company  in  respect  of 
luggage  carried,  or  intended  to  be  carried, 
in  the  same  carriage  with  the  passenger,  I 
am  disposed  to  agree  with  my  noble  and 
learned  friends  in  preferring  the  view  of 
this  duty  to  be  derived  from  the  cases  of 
Hichards  v.  The  London,  Brighton,  and 
South  Coast  Raihoay  Company  (2)  and 
Butcher  v.  The  South  Western  RaUway 
Company  (4),  to  that  enunciated  in  the 
judgment  of  the  Court  of  Appeal  in 
Bergheim  v.  J%6  Great  Eastern  Railway 
Compam,y  (1). 

Lord  Macnaghten. — ^I  concur  in  the 
motion  which  has  been  proposed. 

Everybody  who  travels  by  railway 
knows  that,  as  a  general  rale,  persons 
arriving  at  a  station  with  luggage  ai'e 
met  at  the  entrance  of  the  station  by  rail- 
way porters  ready  to  receive  their  luggage, 
to  take  it  to  the  platform,  and  to  put  it 
into  the  train.  Everybody,  too,  knows 
that  while  in  ordinary  course  the  heavier 
articles  of  luggage  are  labelled  and  placed 
in  a  van  under  the  sole  control  and  cus- 
tody of  the  railway  company,  it  is  the 
common  practice  for  passengers  to  take 
the  lighter  articles  of  luggage,  or  ''  hand- 
luggage  ''  as  it  was  called,  in  the  carriage 
with  them.  This  practice  is  recognised 
by  railway  companies,  who  provide  suitr 
able  receptacles  for  hand-luggage  in  pas- 
senger carriages.  And  it  is  a  practice  as 
much  for  the  convenience  of  railway  com- 
panies as  it  is  for  the  convenience  of  pas- 
sengers. 

It  was  contended  by  the  appellants 
that  in  receiving  a  passenger's  luggage, 
railway  porters,  though  in  the  service  of 
the  company,  and  forbidden  to  accept  any 
payment  from  the  public,  must  be  taken 
to  be  acting  on  behalf  of  the  passenger 
and  as  his  agents,  and  that  this  relation 
continues  as  regards  van-luggage  untQ  it 
is  labelled  for  the  journey,  and  as  regards 
hand-luggage  until  it  is  placed  in  the  car- 
riage in  which  the  passenger  intends  to 
travel.  Further,  it  was  contended  that 
the  contract  as    regards  van-luggage  is 
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altogether  distinot  and  different  from  the 
contract  as  regards  hand-luggage;  that, 
in  fact,  there  are  two  separate  contracts, 
and  that,  whatever  may  be  the  case  as 
regards  van- luggage,  the  railway  company 
comes  under  no  liability  of  any  sort  as 
regards  hand-luggage  until  it  is  placed  in 
the  passenger's  carriage. 

I  cannot  think  this  view  correct.  The 
services  rendered  by  railway  porters  in 
receiving  passengers'  luggage,  in  taking  it 
to  the  platform,  and  putting  it  into  the 
train,  are  part  of  the  ordinary  facilities 
for  passenger  traffic  which  the  public 
nowadays  expects  from  railway  companies, 
and  which  railway  companies  for  the  most 
part  hold  themselves  out  as  ready  and 
wining  to  afford.  These  services  are 
covered  by  the  fare  which  the  passenger 
pays  for  his  journey.  They  are  offered  in 
view  of  the  contract  which  a  person  who 
presents  himself  with  luggage  at  a  railway 
station  presumably  either  has  made  or  is 
about  to  make.  The  contract,  as  the  case 
may  be,  runs  from,  or  relates  back  to,  the 
commencement  of  the  journey;  and  the 
journey  must,  I  think,  be  taken  to  com- 
mence, as  regards  passengers'  luggage,  at 
the  time  when  the  luggage  is  received  by 
the  company's  servants  for  the  purpose  of 
the  journey.  Thenceforward  the  work 
done  in  taking  the  luggage  to  the  platform, 
in  putting  it  into  the  tridn,  in  conveying 
it  to  its  destination,  and  there  delivering 
it,  must,  I  think,  be  regarded  under  or- 
dinary circumstances  as  one  continuous 
operation  to  be  performed  under  the  con- 
tract. The  contract  is  the  ordinary  con- 
tract of  common  cai-riers — a  contract  to 
carry  securely.  The  contract,  no  doubt, 
becomes  modi6ed  as  regards  that  part  of 
the  luggage  which  is  put  into  the  pas- 
senger's carriage.  At  the  passenger's 
request,  or  at  his  instance,  the  company 
dispense  with  precautions  which  they  think 
necessary  for  the  safety  of  the  goods  they 
have  undertaken  to  carry,  and  so  the  pas- 
senger relieves  the  company  from  some  of 
the  risks  which  otherwise  would  fall  upon 
them.  But,  for  all  that,  the  contract  is 
one  contract,  and  in  ordinary  course,  ex- 
cept so  far  as  it  may  be  modified  by  the 
acts  or  conduct  of  the  passenger,  it  remains 
in  force  during  the  continuance  of  the 
journey  from  its  commencement  to  its  end. 


K  the  reasoning  in  Bergheim  v.  Thi  Oreal 
Sastem  Railway  Company  (1)  seems  to 
lead  to  a  different  conclusion,  with  all 
deference  I  am  unable  to  concur  in  it.  I 
prefer  the  view  expressed  by  Mr.  Justioe 
Willes  in  TaUey  v.  Th»  Great  We^^ 
Railway  Company  (3). 

Your  Lordships  are  familiar  with  the 
evidence  in  the  case^  and  I  do  not  propose 
to  repeat  it.  It  is  enough  for  the  preseat 
to  say  that  on  the  24th  of  December,  1884, 
at  4.20  P.M.,  Mrs.  Bunch  went  to  Padding- 
ton  with  a  Gladstone  bag  and  some  other 
luggage,  meaning  to  travel  with  her  hus- 
band by  the  5  p.m.  train  to  Bath,  that  on 
her  arrival  at  the  station  the  luggage  was 
received  by  a  porter  in  the  employment  of 
the  company,  and  taken  by  him  to  the 
platform  for  the  purpose  of  the  journey, 
and  that  the  Gladstone  bag  was  last  seen 
on  the  platform  with  the  same  porter  a 
few  minutes  afterwards.  From  that  time 
all  trace  of  the  bag  is  lost.  The  porter 
and  the  bag  vanish  from  the  scene.  It 
was  suggested  by  the  learned  counsel  for 
the  appellants,  by  way  of  explanation, 
that  the  porter  was  possibly  one  of  a 
number  of  men  picked  up  by  the  company 
for  the  day  to  meet  the  pressure  of  Christ- 
mas traffic.  But  I  may  observe  in  passing 
that,  so  far  as  the  public  was  concerned, 
there  was  apparently  nothing  to  distin- 
guish the  casual  helper,  of  whom  little  if 
anything  is  known,  from  the  re^fular  and 
trusted  servants  of  the  company. 

On  these  bare  £scts,  standing  alone,  it 
seems  to  me  that  there  would  be  evidoioe 
upon  which  the  County  Court  Jud^ 
might  reasonably  find  for  the  plaintm, 
even  if  it  were  held  that  the  company 
were  not  under  the  liability  of  common 
carriers  as  regards  the  lost  bag. 

But  then  it  was  contended  with  much 
earnestness,  that  it  ought  to  have  been 
inferred  from  the  circumstances  of  the  case 
and  from  Mrs.  Bunch's  conduct  that  at 
the  time  of  the  loss  the  bag  was  not  in 
the  custody  of  the  company  for  the  pur- 
pose of  the  journey.  It  was  said  that 
Mrs.  Bundi  came  to  the  station  too  soon 
— ^that  she  came  before  the  train  was 
drawn  up,  that  she  broke  the  journey — ^if 
the  journey  is  to  be  taken  as  having 
begun — and  left  the  bag  in  the  charge  d 
a  porter  who  was  then  not  acting  as  the 
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fervant  of  the  company  within  the  scope 
of  hia  authority  as  such,  bat  acting  as  her 
agent  in  his  individual  capacity,  and  that 
if  this  was  not  what  she  meant,  it  was  an 
attempt  on  her  part  to  saddle  the  company 
with  a  liability  which  they  were  not 
bound  to  undertake. 

It  seems  to  me  that  there  is  no  sub- 
stance in  any  of  these  objections.  Mrs. 
Bunch,  no  doubt,  came  to  the  station 
somewhat  early.  But  the  one  thing  rail- 
way companies  try  to  impress  on  the 
public  is,  to  oome  in  good  time.  And  con- 
sidering the  crowd  likely  to  be  attracted 
by  cheap  fares  during  the  Christmas  holi- 
days, and  the  special  bustle  and  throng  on 
Christmas  Eve,  it  does  not  seem  to  me  that 
Mr&  Bunch  came  so  unreasonably  early  as 
to  relieve  the  company  who  received  the 
l^gago  from  the  ordinary  obligations  flow* 
ing  from  that  receipt.  It  is  impossible  to 
define  within  the  extreme  limits  on  both 
sides  the  proper  time  for  arrival.  Every- 
thing must  depend  upon  the  circumstances 
of  the  particular  case.  But  among  those 
drcumstanoes  the  least  important,  as  it 
seems  to  me,  is  the  time  when  the  train  is 
drawn  up  at  the  departure  platform.  That 
is,  as  everybody  knows,  a  very  variable 
time,  and  a  matter  over  which  the  pas- 
senger has  no  control,  and  of  which  he  can 
have  no  notice  before  he  comes  to  the 
station. 

Then  I  think  there  is  nothing  in  the 
conversation  which  took  place  between 
Mrs.  Bunch  and  the  porter.  Mrs.  Bunch's 
question  was  a  very  natural  one.  The 
anawer  she  received  was  just  what  might 
have  been  expected.  Nine  women  out  of 
ten  parting  with  a  travelling  bag  on  which 
they  set  any  store  would  ask  the  same 
question,  and  in  ninety-nine  times  out  of 
a  hundred  the  same  answer  would  be  re- 
turned. I  do  not  think  that  this  conver- 
sation  altered  the  relation  between  the 
parties  in  the  least  degree.  It  seems  to 
me  almost  absurd  to  treat  it  as  a  solemn 
negotiation  by  which  the  lady  abdicated 
such  rights  as  she  possessed  against  the 
Great  Western  Bailway  Company,  and 
constituted  this  ephemeral  and  evanescent 
porter  in  his  individual  capacity  the  sole 
custodian  of  her  Gladstone  bag. 

Nor  can  it,  I  think,  be  said  that  Mrs. 
Bonch  broke  the  journey  by  leaving  the 


platform  to  meet  her  husband  and  get  her 
ticket.  To  take  a  ticket  is  a  necessary 
incident  of  a  railway  journey.  It  is,  at 
least,  a  very  common  incident  in  railway 
travelling  for  persons  who  intend  to  travel 
in  company,  whether  they  be  members  of 
the  same  family  or  not,  to  meet  by  ap- 
pointment in  the  railway  station  from 
which  they  mean  to  start,  and  it  is  cer- 
tainly not  unusual  in  such  a  case  for  the 
purchase  of  tickets  to  be  deferred  until 
the  meeting  takes  place. 

It  may  be  that  a  passenger  who  has  de- 
livered his  luggage  to  a  porter  at  the  en- 
trance of  the  station,  though  the  delivery 
is  in  proper  time  for  the  intended  journey, 
is  not  entitled  as  of  right  and  under  all 
circumstances  to  consider  the  company  re- 
sponsible for  the  safe  keeping  of  his  lug- 
gage before  it  is  put  into  the  train.  A 
passenger  knows  that  he  is  not  the  only 
person  to  be  attended  tOyUnd  it  might  not 
be  unreasonable  to  hold  that  there  is  an 
implied  agreement  on  his  part  that  he  will 
be  ready  to  resume  possession  of  his  lug- 
gage if  the  exigencies  of  the  traffic  require 
that  it  should  be  handed  back  to  him  in 
the  interval  before  the  time  comes  to  put 
it  into  the  train.  No  such  question,  how- 
ever, arises  here.  The  lost  bag  was  not 
left  unguarded  owing  to  the  exigencies  of 
traffic,  or  neglected  by  the  porter  who  took 
it  in  consequence  of  the  pressure  of  con^ 
flicting  duties.  But  I  desire  to  say  that 
for  my  part  I  am  not  satisfied  that  a  pas- 
senger's luggage  which  has  been  received 
by  the  company's  servants,  and  taken  to 
the  platform,  lies  there  at  the  risk  of  the 
passenger,  if  he  is  not  ready  forthwith,  or 
the  moment  he  has  got  his  ticket,  to  step 
into  the  train. 

It  was  said  that  if  everybody  acted  as 
Mrs.  Bunch  acted  in  this  case  railway 
companies  would  require  an  army  of 
porters,  and  that  it  would  be  almost  im- 
possible for  them  to  carry  on  their  busi- 
ness. I  quite  agree ;  but  I  am  not  much 
impressed  by  that  observation.  I  appre- 
hend that  if  all  travellers  acted  precisely 
alike,  if  everybody  arrived  at  a  station  for 
a  particular  journey  at  precisely  the  same 
moment,  though  the  time  of  arrival  were' 
the  fittest  that  could  be  imagined,  there 
would  be  no  little  confusion,  and  perhaps 
some  consternation,  among  the  railway 
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officiftla.  Whatever  may  be  the  result  of 
joor  Lordshipe'  jadgment,  there  is  no  fear 
that  it  will  have  the  effect  of  making 
everybody  act  alike.  Some  passengers 
will  still  give  more  trouble  at  the  stations 
than  others,  but  no  one  will  give  any  more 
trouble  for  it.  Things  will  go  on  just  as 
usual.  The  fidgety  and  the  nervous  will 
still  come  too  soon ;  the  unready  and  the 
unpunotual  will  still  put  off  their  chance 
of  arrival  till  the  last  moment ;  and  the 
prudent  may  have  their  calculations  upset 
by  the  many  accidents  and  hindrances 
that  may  be  met  with  on  the  way  to  the 
station.  And  it  is  just  because  of  the 
irregularity  of  individuals  that  the  stream 
of  traffic  is  regular  and  easily  managed. 

In  the  result,  therefore,  I  am  of  opinion 
that  the  ma^rity  of  the  Court  of  Appeal 
were  right  in  the  view  they  took.  The 
nature  of  the  case  requires  that  a  broad 
view  should  be  taken.  The  contract  be- 
tween the  company  and  the  passenger  is 
not  a  contract  in  writing,  defining  with 
mathematical  accuracy  the  precise  limits 
of  the  incidental  services  which  the  com- 
pany are  prepared  to  render,  and  punish- 
ing every  transgression,  every  attempt  oo 
the  part  of  the  passenger  to  exact  more 
than  his  just  measure  of  attention,  with 
the  loss  of  that  security  which  belongs  to 
a  contract  by  common  carriers.  Railway 
companies  do  their  best  to  adapt  the  con- 
duct of  their  business  to  the  habits  of  the 
travelling  public,  who  resent  nothing  so 
much  as  petty  and  vexatious  restrictions 
and  regulations ;  and  so  the  contract  be- 
comes moulded  in  matters  incidental  to  its 
main  purpose  by  that  which  is,  and  is 
known  to  be,  the  ordinary  and  e very-day 
practice  of  railway  companies.  A  narrow, 
technical,  and  jealous  view  of  the  rights  of 
individufid  passengers  might,  perhaps,  en- 
able railway  companies  to  escape  liability 
in  some  few  cases.  I  much  doubt  whether 
it  would  tend  to  their  advantage  in  the 
long  run. 

Order  appealed  from  affirmed,  and 
appisal  dismieeedf  tvith  costs. 

Solicitors — B.  R.  Nelson,  for  appellants  ;  Ingle, 
Ck)oper  &  Holmes,  for  respondents. 


QRAHAM  V.   LEWIS. 


1888.    1 
April  18.  / 

MoAfo^s  Court,  London — Jurisdiction^ 
Prohibition — Business  carried  on  in  Ciiii 
— Mayor's  Court  o/ London  Procedure  Ad, 
1857  (20  it  21  Vict.  c.  dvii.),  ».  12. 

An  action/or  a  trespass  eommitted  at 
Leunsham  had  been  commeneed  in  the 
Mayor's  Court  against  a  derk  in  ike  em- 
ployment of  a  solicitor  practising  in  the 
city.  Upon  an  application  /or  a  writ  of 
prohibition  to  prohibit  the  Mayor's  Court 
from  further  proceeding  loith  the  action,— 
Held,  that  the  prohilntion  must  go,  sinu 
the  defendant  did  not  carry  on  business 
Ufithin  the  city  of  London  or  the  Uberties 
thereof,  within  the  meaning  of  the  \M 
section  of  the  Mayor's  Court  of  London 
Procedure  Act,  1857. 

In  this  case  a  summons  for  a  writ  of 
prohibition  to  be  issued,  to  prohibit  the 
Mayor's  Court,  London,  from  further  pro- 
ceeding with  an  action,  had  been  re- 
ferred to  the  Court  from  chambers  bj 
Denman,  J. 

An  action  for  trespass  to  her  dwelliDg- 
house  at  Lewisham  had  been  commenced 
in  the  Mayor's  Court,  London,  by  the 
plaintiff  against  the  defendant^  who  was 
clerk  to  a  solicitor  in  the  city,  but  who 
resided  at  Canonbury,  which  is  not  within 
the  city. 

The  question  was  whether  or  not  the 
defendant  carried  on  business  within  the 
city  of  London,  so  as  to  be  brought 
within  section  12  of  the  Mayor's  Court  of 
London  Procedure  Act^  1857. 

Lewis  Olyn,  for  the  defendant  in  sap- 
port. — The  material  point  is  that  the  de- 
fendant is  a  derk  in  the  employ  of  a 
solicitor  who  practLses  in  the  city,  and  it 
is  submitted  that  this  being  so  he  cannot 
be  said  to  carry  on  his  busiDefis  there. 
The  12th  section  of  the  Act,  which  gives 
the  Mayor's  Court  jurisdiction^  dearly 
contemplates  the  carrying  on  by  a  deloi- 
dant  of  his  own  business,  and  not  the 
business  of  some  one  else  in  the  city.  It 
was  not  intended  to  i^pply  to  every  desk 
who  has  daily  employment  ther%  bat 
whose   employment  is  to  caily  out  his 
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mMter's  orden  and  perform  his  master's 

bUBlDeSB. 

The  authority  of  the  Court  of  Appeal 
in  Ex  parte  BrueU;  in  re  Bowie  (1)  is  at 
firet  sight  somewhat  against  this  conten- 
tion. But  it  is  submitted  that  the  deci- 
sion in  that  case  is  to  be  distinguished 
from  the  present,  since  it  related  to  the 
jurisdiction  of  the  London  Bankruptcy 
Gonrty  and  turned  on  the  construction  of 
rale  17  of  the  Bankruptcy  Act,  1870. 

The  judgments  in  Buckley  t.  ffann 
(2)  and  Songster  t.  Kay  (3)  are  clearly 
in  the  defendant's  favour.  There  is  a  de- 
cision upon  this  very  section  12  to  the 
efiect  that  a  railway  company  having  a 
station  in  Cannon  Street,  does  not  carry  on 
busmess  within  the  jurisdiction  of  the 
Mayor's  Court— Ze  TaiUeur  v.  The  South 
Eaetem  Railway  Company  (4).  The  de- 
cision in  this  case  followed  that  in  Brown 
V.  The  North  Western  Railway  Compam^y 
(6),  and  Sheils  v.  The  Great  Northern 
Railway  Company  (6). 

Probyr^  for  the  plaintiff. — It  is  sub- 
mitted that  neither  Buckley  v.  Hwnn  (2) 
per  Songster  v.  Kay  (3)  are  in  point,  for 
in  neither  of  them  was  the  defendant  in 
any  business  at  all.  Of  a  derk  in  the 
Admiralty  or  the  Privy  Council,  it  may 
well  be  said  that  he  does  not  cany  on 
hosiness.  On  the  other  hand,  Bx  parte 
Brudl;  in  re  Bowie  (1)  is  a  strong  au- 
thority in  support  of  the  contention  that 
here  the  defendant,  a  solicitor's  derk,  does 
cany  on  business,  although  it  may  not  be 
Ids  own  business,  in  the  dty.  There  it 
xr2A  hdd  that  for  l^e  purposes  of  the  Bank- 
ruptcy Act  a  banker's  derk  carried  on 
business.  Even  admitting  that  that  de- 
cision related  to  the  jurudiction  of  the 
London  Bankruptcy  Court,  it  is  sub- 
mitted that  the  prindple  which  governed 
it  must  also  govern  the  present  case, 
whidi  relates  to  the  jurisdiction  of  the 
Hayor^s  Court.    Further,  the  word  "  his  " 

(1)  60  Law  J.  Rep.  Chano.  384 ;  Law  Bep. 
18  Ch.  D.  484. 

(2)3Sxoh.Bep.48;  19  Law  J.  Bep.  Rxch. 
151.  ^ 

(8)  3  Exob.  Bep.  386 ;  19  Law  J.  Bep.  Bxdi. 
814. 

(4)  Law  Bep.  3  C.P.  D.  18. 

(B)  32  Law  J.  Bep.  Q.B.  318. 

(«)80LawJ.  Bep.  Q.B.331. 
Vol.  17.— Q.B. 


does  not  occur  in  the  section  before  the 
word  "  business."  The^section  simply  says 
"  carry  on  business." 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  this  prohibition  must  go.  The  words 
of  section  12  are,  ''When  the  debt  or 
damage  claimed  in  any  action  shall  not 
exceed  the  sum  of  50^.,  no  plea  to  the 
jurisdiction  shall  be  allowed,  provided  the 
defendant,  or  one  of  the  defendants,  shall 
dwell  or  carry  on  business  within  the  city 
of  London  or  the  liberties  thereof  at  the 
time  of  the  action  brought,  or  provided 
the  defendant,  or  one  of  the  defendants, 
shall  have  dwelt  or  carried  on  business  at 
some  time  within  six  months  next  before 
the  time  of  the  action  brought,  or  if  the 
cause  of  action,  either  wholly  or  in  part, 
arose  therein."  If  the  question  here  were 
new,  and  to  be  dedded  for  the  first  time, 
I  should  find  no  difficulty  in  deciding  it 
in  favour  of  the  defendant,  and  holding 
that  the  meaning  of  the  Mayor's  Court 
Act  is,  that  in  the  case  where  a  person  is 
carrying  on  a  business  of  his  oum  within 
the  prescribed  limits,  and  in  no  other 
case,  the  Court  has  jurisdiction. 

So  far  as  the  defendant  is  concerned,  I 
do  not  deny  that  in  a  certain  sense  he  does 
carry  on  business,  that  is  to  say,  his  em- 
ployment is  in  the  dty.  And  if  the  words 
of  the  section  ''  carry  on  business  "  are  to 
be  extended  to  every  sort  of  employment, 
this  might  be  so ;  but  I  do  not  think  that 
this  is  the  fair  meaning  of  the  words.  Mr. 
Probyn,  for  the  plaintiff,  has  pointed  out 
that  the  word  "  his  "  is  entirely  absent  from 
the  section,  which  merely  provides  that ''  a 
defendant,  or  one  of  the  defendants,  shall 
dwell  or  carry  on  business  within  the  dty 
of  London."  In  support  of  this  argument 
he  dted  the  decision  of  the  Court  of  Appeal 
in  Ex  parte  BrueU  ;  in  re  Bowie  ( 1 ),  where 
it  was  held  that  a  debtor  who  was  em- 
ployed as  a  clerk  in  a  bank,  the  office  of 
which  was  within  the  district  of  the  Lon- 
don Bankruptcy  Court,  was,  within  the 
meaning  of  rule  17  of  the  Bankruptcy 
Bules,  1870,  "carrying  on  business" 
within  the  district  of  that  Court,  and  that 
consequently  that  Court  had  jurisdiction 
to  grant  a  debtor^s  summons  against  him. 
Upon  the  strength  of  this  decision,  Mr. 
Probyn  contends  that,  in  the  absence  of 
3  0 


Digitized  by 


Google 


378 


QUEEN'S  BENCH  DIVISIO|r. 


CK.S. 


Qraham.  y.  Lemii. 


the  word  '^  his  "  in  ihe  section,  we  should 
hold  that  the  expression  ''carrying  on 
business ''  in  the  city  would  apply  to  any 
employment  in  which  the  defendant  might 
be  engaged,  whether  on  his  own  or  some- 
one else's  behalf. 

But,  on  the  other  hand,  there  are  the 
two  cases  decided  in  the  time  of  Baron 
Parke,  of  Buckley  v.  Harm  (2),  in  which 
it  was  held  that  a  clerk  in  the  Admiralty, 
who  attended  duty  at  an  office  within  the 
city  of  London,  was  not  a  person  who 
carried  on  his  business^  there  within  the 
London  Small  Debts  Act  (10  ds  11  Yict. 
c.  Ixzi.) ;  and  Sa/ngster  v.  Kay  (3),  which 
decided  that  a  derk  in  the  Privy  Council 
wsks  not  a  person  who  ''carried  on  his 
business  "  at  the  office  of  the  Privy  Council 
within  the  meaning  of  the  60th  section  of 
the  County  Courts  Act  (9  <k  10  Vict.  c.  95). 

Li  addition  to  these  decisions  there  are 
the  railway  company  cases.  For  instance, 
Le  TaiUeur  v.  The  South  JSaatem  Ra^U 
way  Company  (4),  in  which  it  was  held 
that  the  company,  although  they  had 
a  station  at  Cannon  Street  and  transacted 
a  considerable  portion  of  their  business 
there,  yet  did  not  '^ carry  on  business" 
within  the  jurisdiction  of  the  Mayor's 
Court  within  the  meaning  of  this  veiy 
section  12  with  which  we  are  now  deaUng. 
Then  Brown  v.  The  London  and  Nordh 
Western  RaUwoAf  Company  (5)  and  SheUa  v. 
The  Great  Northern  Railway  Company  (6) 
were  decisions  to  the  effect  that  a  railway 
company,  so  far  as  County  Court  juris- 
diction was  concerned,  carried  on  its  busi- 
ness only  at  the  principal  station  where 
the  general  superintendence  of  the  whole 
concern  was  centred.  Of  course,  it  is  well 
understood  that  certain  Acts  provide  that 
certain  companies  are  to  be  dealt  with  at 
their  head  offices.  But  the  decisions  in 
these  cases  were  not  based  on  that  ground. 
I  am  of  opinion  that  they  are  in  point  in 
the  present  case,  and  sustain  the  authority 
of  tiiose  decisions  in  the  Court  of  Ex- 
ch^uer  with  which  I  have  already  dealt. 
On  the  other  hand,  there  is  the  judg- 
ment of  the  Court  of  Appeal  in  JSx  parte 
BrueU;  in  re  Bowie  (1).  But  the  Court 
were  there  dealing  with  a  state  of  things 
totally  different  to  any  that  exist  in  the 
present  case.  There  the  question  was  one 
relating  to  the  distribution    of  business 


under  the  Bankruptcy  Act,  rather  than 
to  jurisdiction.  And  the  learned  Lords 
Justices  expressly  abstained  from  over- 
ruling some  of  the  authorities  then  dted 
before  them,  including  among  others  the 
three  railway  cases  to  which  our  attention 
has  to  day  been  directed. 

I  am  therefore  of  opinion  that  the  osse 
Bx  parte  BrueU;  in  re  Bowie  (1)  is  to  be 
distinguished  from  the  present. 

Mathew,  J. — I  am  of  the  same  opinioD. 
Moreover,  a  further  ciitsumstaaoe  must 
not  be  lost  sight  of,  which  is  this :  Sup- 
posing our  decision  were  in  favour  of  the 
plaintiff,  what  an  enormous  extension  of 
jurisdiction  would  be  conferred  upon  the 
Lord  Mayor's  Court 

Our  attention  has  been  called  to  the 
authority  of  the  judgments  of  the  Court 
of  Appeal  in  Ex  parte  BrueU;  in  re 
Bowie  (1) ;  but  even  if  that  is  not  dis- 
tinguishable from  the  present  case,  as  I 
am  inclined  to  think  it  is,  we  have  as 
against  that  decision  the  authority  of  the 
two  cases  of  Buckley  v.  Hann  (2)  and 
Scmgeter  v.  Kay  (3),  decided  in  the  time 
of  Baron  Parke. 

The  fair  and  proper  construction  of 
section  12  of  the  Mayor's  Court  Act  seems 
to  me  to  be  that  the  defendant  should 
carry  on  his  own,  and  not  some  one  else's^ 
business  witlun  the  jurisdiction. 

Can  it  be  said  that  a  clerk  carries  on 
"  his  "  business  there  f  Ls  it  not  the  busi- 
ness of  his  master  t  And  is  not  the  whole 
gist  of  the  employment  of  a  solicitor's 
clerk  to  carry  on  his  master's  busineBS 
wherever  his  master  sends  him  t 

I  am  of  opinion  that  this  writ  of  pro- 
hibition must  be  issued. 

ApplioaUan  granted. 


Solicitors^Aird  &  Hood,  for  plaintiff;  Oroom 
k.  Co.,  for  defendant. 
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[W  THB  OOUBT  OF  APPEAL.] 
1888.         1  LKDUC  A5D  COMPANY  V.  WABD 
Rb.  11,  IS.  J  AND  OTHERS.* 

Ship — Bill  of  Lading^  CoTUract  eon- 
iained  in — Beseriptum  of  Voyage — Liberty 
to  eaU  at  any  Porta  in  any  Order — Demo- 
tionSilla  of  Lading  Act  (18  dS;  19  Vict. 
clll),*.  1. 

n9  property  in  goods  shipped  in  a 
general  ship  for  deUvery  at  BunJkirk^  tmder 
ahiR  of  lading  which  stated  that  the  ship 
wm  then  lying  at  Fiume  bound  for  Dun 
kirk  with  liberty  to  call  cU  anyportsinany 
order,  was  trans/erred  by  Ae  shipper  to 
the  plaintiffs  by  indorsemerU  o/the  biU  of 
ladivig.  The  ship,  instead  of  proceeding 
to  Dunkirk f  sailed  for  Glasgow,  and  was 
lost  by  a  peril  of  the  sects  in  the  Clyde, 
The  jriaintiffs  sued  the  shipoumers/or  non- 
delivery of  the  goods.  At  the  trial  of  the 
action  evidence  was  given  to  shew  that 
the  goods  had  been  shipped  upon  the  terms 
that  the  ship  might  proceed  to  Glasgow 
b^ore  proceeding  to  Dunkirk : — Held,  ^hoit 
this  evidence  wcu  inadmissible  to  vary,  as 
between  the  ptamtiffs  and  defendants,  the 
terms  of  the  written  contract  contained  in 
the  biU  of  lading,  the  true  construction  of 
winch  was  that  the  goods  were  contracted 
to  be  carried  upon  a  voyage  from  Fiume 
to  Dunkirk,  wi^  liberty  only  to  call  at 
ports  substantially  on  the  course  of  that 
voyage;  that  the  ship  had  consequently, 
under  the  circumstances,  deviated  from 
that  voyage,  and  that  the  defendants  there- 
fare  were  not  protected  from  liability  for 
the  nondelivery  of  the  goods  by  the  usual 
douse  in  the  biU  of  lading  as  to  eoooepted 
perils. 

Appeal  from  the  judgment  of  Denman, 
J.,  at  the  trial  of  the  action  in  Middlesex 
without  a  jury. 

The  action  was  brought  by  the  plaintiffs, 
as  indorsees  of  a  bill  of  lading  of  goods 
shipped  on  board  the  defendants'  steam- 
ship, a  general  ship,  at  Fiume  in  Austria, 
and  deliverable  at  Dunkirk,  for  default  in 
delirery  of  the  goods.  The  goods  in  ques- 
tion had  been  sold  to  the  plaintiffs  by  the 
diipper  of  them,  on  the  terms  that  pay- 
ment   should  be  made  by  the   plaintifis 

*  Coram  Lord  Bsher,  M.B.,  Fry,  L.J.,  and 
liopes,  Ii.J. 


in  exchange  for  the  shipping  documents. 
The  price  was  accordingly  paid  by  the 
plaintiffs,  and  the  bill  of  lading  indorsed 
to  them.  The  bill  of  lading,  which  waa 
sign^  by  the  master,  stated  that  the  goods 
were  shipped  on  board  the  defendants' 
steamship,  then  '^ying  at  the  port  of 
Fiume,  bound  for  Dunkirk,  with  liberty 
to  call  at  any  ports  in  any  order,"  and  to 
deviate  for  the  purpose  of  saving  life  and 
property,  to  be  delivered  in  good  order  at 
the  port  of  Dunkirk  (perils  of  the  seas, 
Ac,  excepted),  unto  order  or  assigns.  It  ap- 
peared that,  before  proceeding  to  Dunkirk, 
the  ship  sailed  for  Glasgow,  and  was  lost 
by  a  peril  of  the  seas  at  Ailsa  Craig,  off 
the  mouth  of  the  Clyde.  Under  these 
circumstances  the  plaintiffs  contended  that 
the  defendants  were  liable,  inasmuch  as 
the  goods  were  lost  after  a  deviation  from 
the  voyage  described  in  the  bill  of  lading. 
The  defendants  contended  that  there  had 
been  no  deviation :  first,  because^  according 
to  the  true  construction  of  the  bill  of 
lading,  the  Kberty  to  call  at  any  ports  in 
any  order  entitled  the  ship  to  call  at 
Glasgow  before  proceeding  to  Dunkirk; 
and  secondly,  because  it  had  been  expressly 
agreed  with  the  shipper  of  the  goods,  as 
part  of  the  contract  of  carriage,  that  the 
ship  might  call  at  Glasgow  before  proceed- 
ing to  Dunkirk.  To  support  the  latter 
contention,  evidence  was  given  at  the  trial 
to  shew  that,  before  the  goods  were  shipped, 
the  shipper  had  notice  that  the  steamship 
was  bound  for  Glasgow  and  Liverpool,  as 
well  as  Dunkirk,  and  might  be  sent  to 
these  ports  in  any  order,  and  that  he  had 
shipped  the  goods  upon  those  terms.  It 
was  objected  that  this  evidence  was  in- 
admissible, and  Denman,  J.,  was  of  that 
opinion;  but  he  thought  that  the  safer 
course  was  to  accept  the  evidence.  The 
learned  Judge,  however,  considered  that  the 
evidence  did  not  prove,  aa  a  matter  of  fact, 
that  the  shipper  had  agreed  that  the  ship 
might  proceed  to  Dunkirk  by  way  of 
Glasgow,  and  accordingly  found  that  there 
had  been  a  deviation,  and  gave  judgment 
for  the  plaintiffs. 

The  defendants  appealed. 

Gainsford  Bruce,  Q,C.,  and  J.  Lawson 
Walton  {Finlay,  Q.C,,  with  them),  for  the 
defendants. — There     was    no    deviation. 
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ZedM  4"  ^'  V-  Ward,  App, 
The  finding  of  fact  by  the  learned  Judge 
was  wrong.  The  evidence  proved  that 
the  shipper  of  the  goods  agreed  that  the 
ship  might  proceed  to  Dunkirk  by  way 
of  Glasgow  (1).  This  evidence  was  ad- 
missible, for  it  was  competent  to  the  de- 
fendants to  prove  what  the  true  contract 
made  by  them  was,  notwitjistanding  the 
existence  of  the  bill  of  lading. 

[Fry,  L.J. — It  would  seem  extremely 
di&cult  to  contend,  since  the  Bills  of 
Lading  Act,  that  the  indorsees  of  the  bill 
of  lading  can  be  affected  by  any  other 
contract  than  that  expressed  by  the  bill  of 
lading.] 

The  bill  of  lading  is  not  the  contract 
between  the  parties — SetoeU  v.  Bwrdick 
(2)  and  Croohes  v.  AUm  (3).  Though  the 
presumption  is  that  a  voyage  expressed 
in  a  bill  of  lading  to  be  from  port  to  port 
is  intended  to  be  a  direct  voyage,  yet  it 
has  been  decided  in  America  that  this 
presumption  may  be  controlled  by  know- 
ledge on  the  part  of  the  shipper  that  a 
different  course  was  to  be  pursued— 
Lowry  v.  JRusseU  (4). 

Further,  even  assuming  that  the  parties 
are  bound  by  the  voyage  expressed  in  the 
bill  of  lading,  according  to  me  true  mean- 
ing of  the  stipulation  there  the  ship  was 
at  liberty  to  call  at  any  port  on  the  voyage 
to  Dunkirk,  and,  therefore,  at  Glasgow. 
The  ship  was  a  general  ship,  and  the 
bill  of  lading  merely  stipulates  where  the 
plaintiffs'  goods  are  to  he  delivered.  The 
defendants  are  at  liberty  to  deliver  the 
goods  of  the  various  shippers  at  their 
different  destinations  in  any  order. 

They  referred  to  Ashley  v.  FrcUe  (5). 

Sir  Charles  RusseU,  Q.C.  {J.  GoreU 
Barnes  with  him),  for  the  plainti£&. — ^The 
property  in  the  goods  was  transferred  to 
the  plaintiffs  by  the  indorsement  to  them 
of  the  bill  of  lading.    The  Bills  of  Lading 

(1)  The  details  of  the  evidence,  and  the 
argniments  thereon,  as  to  the  question  of  fact, 
are  unnecessary  for  the  purposes  of  this  report, 
and  are  omitted. 

(2)  64  Law  J.  Rep.  Q.B.  166,  at  p.  173,  per 
Lord  Bramwell ;  Law  Eep.  10  App.  Cas.  74,  at 
p.  105. 

(3)  49  Law  J.  Rep.  Q.B.  201,  at  p.  203  ;  Law 
Rep.  5  Q.B.  D.  88,  at  p.  40. 

(4)  8  Pick.  360  (Mass.  Sup.  a.). 

(6)  16  Mee.  &  W.  471 ;  17  Law  J.  Rep. 
Bzch.  135. 


Act,  therefore,  determines  the  caaa.  The 
bill  of  lading  is  either  the  contract  or  the 
only  evidence  of  the  contract^  and  the 
course  of  the  voyage  set  forth  in  the  bill 
of  lading  is  a  material  part  of  the  con- 
tract— &^  Mills  &  Co.  v.  The  Bad 
and  West  India  Dodo  Company  (6). 
There  are  American  cases  in  &vour  of 
the  plaintifls'  contention — The  Delaware 
(7)  and  May  ▼.  Babeoek  (8).  The  state- 
ment in  the  bill  of  lading  that  the  ship  is 
<<  lying  at  Fiume,  and  bound  for  Dunkirk," 
is  a  description  of  the  voyage,  and  not  a 
mere  statement  of  the  ultimate  destina- 
tion of  the  ship. 

If  the  contention  of  the  defendants 
were  correct  that  the  ship  may  call  at  any 
port,  it  would  be  impossible  as  a  matter  of 
business  to  effect  an  insurance  on  ship  or 
cargo.  The  &ct  that  the  ship  was  a  general 
ship  makes  no  difference  in  the  constnio- 
tion  of  the  description  of  the  voyage  in  the 
bill  of  lading— Domtf  v.  OarreU  (9). 

[He  was  stopped.] 

yinlay,  Q.C,  repUed. 

Lord  Esheb,  M.R.  [after  stating  the 
facts :]— In  this  case  the  plaintiff  was  the 
indorsee  of  a  biU  of  lading,  to  whom  the 
property  in  the  goods  therein  mentioned 
had  passed,  and  so  came  strictly,  within 
the  terms  of  the  1st  section  ci  the  Bills  of 
Lading  Act.  He  was,  therefore,  a  pawn 
to  whom  the  contract,  if  there  is  one, 
evidenced  by  the  bill  of  lading  had  been 
transferred.  Now  it  has  been  au£geeted 
on  behalf  of  the  defendants  that  zSd  bill 
of  lading  is  nothing  more  than  a  receipt, 
and  contains  no  contract,  and  is  evidence 
of  nothing  beyond  the  fact  that  the  goods 
therein  mentioned  have  been  received  on 
board  the  defendants'  ship,  and  aro  to  be 
delivered  at  the  place  named  in  the  bill 
of  lading.  The  question,  therefore,  arises 
whether  there  is  a  contract  contained  in 
the  bill  of  lading,  and,  if  so,  what  the  ccm- 
tract  is.  Now  it  is  quite  true  that  as  be- 
tween charterer  and  shipowner  the  bill  of 
lading  signed  in  pursuance  of  a  charter- 
party  may  be  m^ely  in  the  nature  of  a 

(6)  52  Law  J.  Bep  Q.B.  146,  at  p.  148;  Law 
Rep.  7  App.  Cas.  591,  at  p.  596. 

(7)  14WaUace,579. 

(8)  4  Ohio,  334. 

(9)  6  Bing.  716,  at  p.  725. 
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reeeipiy  because  the  terms  of  the  oontract 
betveen  those  parties  are  determined  by 
the  oharter-party,  and  the  bill  of  lading  is 
giTen  only  to  enable  the  charterer  to  deal 
with  the  goods  while  on  the  voyage.  But 
iDttBrniibh  as  the  shipowner  has  enabled 
the  charterer  to  pass  on  the  bill  of  lading 
to  others  aa  the  contract  entered  into  by 
the  shipowner^  it  is  something  more  than 
a  receipt  aa  between  the  indorsee  and  the 
shipowner.  Where  there  is  no  charter- 
pfurty  the  bill  of  lading  is  no  doubt  a  re- 
oeipt^  and  like  any  other  receipt  is  not 
oondosivey  bat  may  be  contradicted  by 
other  evidence.  Whether  it  is  something 
more  than  a  receipt  depends  npon  whether 
the  master  has  in  fact  receiyed  the  goods, 
for  he  has  no  authority  to  make  a  oontract 
of  carriage  unless  in  respect  of  goods  re- 
ceived on  board.  If  the  goods  are  received 
on  board,  the  bill  of  lading  signed  by  the 
master  is  as  between  the  parties  not  only 
evidence^  but  is  the  only  evidence  of  the 
ooQtraot.  It  is  true  that  the  contract  be- 
tween the  parties  has  been  made  before 
the  bin  of  lading  is  given,  for  it  is  made 
before  the  goods  are  sent  on  board;  but  as 
soon  as  the  goods  are  received  on  board 
the  master  has  authority  to  reduce  the 
oontract  into  writing,  and  he  does  reduce 
it  into  writing  by  giving  and  signing  the 
bill  of  lading.  The  contract  between  the 
parties  being  thus  reduced  into  writing, 
the  general  rule  applies  that  the  writing 
is  the  only  evidence  of  the  contract,  and 
can  only  be  varied  by  proof  of  a  usage 
so  general  as  that  it  must  be  taken  to  be 
incorporated  into  the  contract  Nothing 
else  can  be  inserted  in  the  contract. 
Therefore,  in  the  case  of  a  contract  of 
carriage  i^uced  into  writing  in  a  bill  of 
lading  as  the  evidence  of  the  contract,  it 
cannot  be  allowed  to  be  said  that  the 
parties  have  agreed  to  other  terms. 

Now  to  say  that  this  question  has  never 
been  raised  hitherto  is  to  me  somewhat 
Btartling.  In  Fraser  v.  The  Telegraph 
Conttructicn  Company  (10),  Mr.  Justice 
Blackburn  said :  "  The  bill  of  lading  must 
be  taken  to  be  the  contract  under  which 
goods  are  shipped,  and  until  I  am  told 
Jifierentiy  by  a  Court  of  error,  I  shall  so 

^  (10)  41  Law  J.  Bep.  Q.B.  249,  at  p.  261 ;  Law 
Bep.7Q.B.566,atp.  57U 


hold."  I  myself,  in  The  Chartered  Mer. 
eantUe  Bank  of  India  v.  The  I^etherlands 
India  Steam  Navigation  Company  (11), 
said  :  ^<  The  contract  has  been  by  tiie  con- 
sent of  the  parties  reduced  into  the  form 
of  a  bill  of  lading,  and  therefore  the  whole 
of  the  contract  is  contained  in  that  bill  of 
lading,  and  no  terms  of  the  contract  out- 
side tiie  bill  of  lading  can  be  looked  at ; " 
and  Lord  Selbome,  in  Olyn  Milk  4r  Co, 
V.  27ie  East  and  West  India  Bock  Com- 
pany  (6),  said :  '*  Every  one  claiming  as 
assignee  under  a  bill  of  lading  must  be 
bound  by  its  terms,  and  by  the  contract 
between  the  shipper  of  the  goods  and  the 
shipowner  therein  expressed.  The  primary 
office  and  purpose  of  a  bill  of  lading,  al- 
though by  mercantile  law  and  usage  it  is 
a  symbol  of  the  right  of  property  in  the 
goods,  is  to  express  the  terms  of  the  con- 
tract between  the  shipper  and  the  ship- 
owner." These  statements  of  the  law  are 
thus  set  out  in  Mr.  Carver's  work  on 
Carriage  of  Goods  by  Sea,  at  section  66, 
Therefore  it  seems  to  me  impossible  now 
to  maintain  that  a  bill  of  lading  (except 
where  it  is  given  to  a  charterer  whose 
contract  with  the  shipowner  is  contained 
in  the  charter-party)  is  to  be  treated  only 
as  a  receipt  for  the  goods.  The  terms  of 
the  Bills  of  Lading  Act  appear  to  me  to 
shew  plainly  that  this  was  the  view  taken 
by  the  Legislature  of  this  matter,  for  the 
Act  says  that  eveiy  consignee  and  indorsee 
of  a  bill  of  lading  to  whom  the  property 
in  the  goods  thereby  passes  shall  have 
vested  in  him  all  rights  of  suit,  ifec.,  *^  as  if 
the  oontract  contained  in  the  bill  of  lading  " 
had  been  made  with  himself. 

Assuming,  then,  that  the  bill  of  lading 
contains  the  terms^of  the  oontract  between 
the  parties,  the  next  question  is,  does  the 
description  of  the  voyage  in  the  bill  of 
lading  form  part  of  the  contract,  and,  if 
so,  how  is  that  description  to  be  construed  f 
It  baa  been  argued  that  there  is  no  con- 
tract to  carry  the  goods  according  to  the 
voyage  described,  which  description  of  the 
voyage  has  been  an  ordinary  term  of  the 
bill  of  lading  from  the  time  when  the  docu- 
ment was  first  used.  But  then  one  asks 
oneself,  What  is  the  description  insertedfor  t 

(11)  52  Law  J.  Bep.  Q.B.  220,  at  p.  224; 
Law  Bep.  10  Q.B.  D.  521,  at  p.  628. 
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and,  What  would  be  the  state  of  business  if 
tliis  argnment  were  to  prevail  t  Men  in 
boBineaB  buy  goods  to  be  used  or  sold 
again  at  the  pLaoe  of  delivery,  and  for  that 
purpose  l^ey  want  to  know  when  the 
goods  are  likely  to  arrive ;  but  if  the  argu- 
ment for  the  defendants  be  right,  it  would 
be  impossible  for  the  consignee  of  goods 
to  calculate  when  they  were  likely  to  be 
delivered.  Business  could  not  be  carried 
on  unless  upon  the  faith  that  the  voyage 
named  was  part  of  the  contract:  Then,  as 
to  insurance,  it  would  be  quite  impossible 
to  insure  if  the  course  of  the  voyage  could 
not  be  determined  with  some  precision. 
The  length  of  time  and  the  season  of  year 
during  which  the  goods  would  be  at  risk 
would  all  be  incapable  of  being  stated. 
To  suppose  that  the  description  of  the 
voyage  is  no  part  of  the  contract  is  to  dis- 
regard the  whole  course  of  mercantile 
business.  Business  requiresthat  the  course 
of  the  voyage  by  which  the  goods  are  to 
be  carried  to  their  destination  should  be 
determined,  and  therefore  an  agreement  as 
to  the  course  of  the  voyage  is  always  in- 
serted in  the  bill  of  lading.  What  then  is 
the  true  construction  of  the  description  of 
the  voyage  as  from  the  port  of  shipment 
to  the  port  of  destination  in  this  bill  of 
lading  %  The  question  is  entirely  a  ques- 
tion of  construction,  and  the  construction 
which  has  always  been  put  upon  such  a 
description  of  the  voyage  is  that  the  voyage 
is  to  be  from  the  one  port  to  the  other  on 
the  ordinary  track  by  sea.  Therefore  in 
this  case  the  voyage  is  to  be  from  Fiume 
to  Dunkirk  on  ^e  ordinary  sea-track  from 
Fiume  to  Dunkirk.  Whether,  therefore, 
there  has  been  a  deviation  or  not  will 
depend,  according  as  the  ship  is  a  sailing 
ship  or  steamer,  upon  what  is  the  ordinary 
sea-track  between  those  ports  for  a  steam- 
ship or  a  sailing  ship,  as  the  case  may  be. 
It  has,  however,  been  contended  that  the 
liberty  to  call  at  any  ports  in  any  order 
gives  the  shipowner  liberty  to  call  at  any 
ports  in  the  world.  This  certainly  is  not 
the  construction  of  the  clause  according  to 
the  understanding  of  mercantile  men,  and 
is  not  that  adopted  by  the  Courts.  The 
clause  refers  to  ports  which  are  substan- 
tially ports  which  will  be  passed  on  the 
voyage,  and,  unless  Kberty  be  given  to  call 
in  any  order,  means  to  call  in  their  geo- 


graphical order.  Of  course,  in  ordlsr  to 
call  at  the  ports,  the  ship  must  go  some- 
what out  of  the  track  between  the  port  of 
starting  and  the  port  of  destination,  and 
the  clause  enables  this  to  be  done.  Here, 
therefore,  the  voyage  was  to  go  from 
Fiume  to  Dunkirk  along  the  ordinary 
track  for  steamships,  with  power  to  call  at 
any  ports  substantially  upon  that  voyage ; 
but  intentionally  to  go  beyond  this  was  to 
go  upon  another  voyage  and  was  a  breach 
of  contract.  Therefore,  when  the  ship 
was  lost,  the  shipowner  was  not  protected 
by  the  clause  as  to  excepted  perils,  and  ia 
liable.  These  appear  to  me  to  be  plain,  upon 
recognised  and  business  principles.  But 
it  is  said  that  an  American  case,  Lowry  v. 
Russell  (4),  lays  down  the  proposition  l^at, 
though  a  voyage  is  stated  in  terms  in  a 
bill  of  lading,  the  shipowner  may  never- 
theless shew  that  it  was  known  to  the 
person  to  whom  the  bill  of  lading  was 
given  that  the  vessel  was  going  upon 
another  voyage.  I  think  the  case  must 
be  misreported  in  this  respect,  for  I  doubt 
if  that  statement  was  made ;  but  if  it  were 
made,  it  was  unnecessary  for  the  decision 
of  the  case,  in  which  a  custom  was  estab- 
lished which  plainly  justified  the  decision. 
Two  other  American  cases  were  cited  to 
us,  which  seem  to  me  to  state  the  busi- 
ness view  of  the  matter  which  is  estab- 
lished in  this  country.  The  American 
authorities,  therefore,  are  on  the  whole 
rather  in  favour  of  than  against  the  law 
as  I  have  stated  it,  which  stands,  in  my 
opinion,  upon  recognised  dear  authorities 
in  this  country. 

Fry,  L.  J. — ^In  my  opinion  most  of  the 
points  argued  in  this  case  are  concluded  by 
the  provisions  of  the  Bills  of  Lading  Act  as 
applied  to  the  facts.  The  contract  between 
the  plaintiflk  and  the  shipper  of  the  goods 
being  that  the  shipping  documents  were 
to  be  handed  to  the  plaintiff  in  exchange 
for  the  price  of  the  goods,  the  property  in 
the  goods  passed  to  the  plainti&  upon  the 
indorsement  of  the  bill  of  lading.  The 
Bills  of  -Lading  Act,  which  by  section  1 
provides  that ''  every  indorsee  of  a  bill  of 
lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass,  upon  or  by 
reason  of  such ....  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  ri^ts 
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of  soit^  and  be  Bubject  to  the  same  liabili- 
tieB  in  respect  of  sach  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had 
been  made  with  himself/'  therefore  applies 
in  this  case.  Now  it  seems  to  me  that  the 
Act  of  Parliament  in  this  section  declares 
that  there  is  a  contract  contained  in  the 
bill  of  lading,  and  that  the  rights  under 
that  contract  are  to  be  vested  in  the  in- 
dorsee under  the  circumstances  stated  in 
the  section.  What  that  contract  is  seems  to 
me  not  to  be  open  to  doubt.     The  Master 
of  the  Bolls  has  referred  to  what  has  been 
said  by  Mr.  Justice  Blackburn,  Lord  Sel- 
bomeyand  himself  in  previous  cases.   Lord 
Selbome,  in  Glyn  Mills  <£r  Co,  v.  The  East 
and  West  India  Dock  Company  (6),  said : 
"  Every  one  claiming  as  assignee  under  a 
bill  of  lading  must  be  bound  by  its  terms, 
and  by  the  contract  between  the  shipper 
of  the  goods  and  the  shipowner  therein 
expressed.     The  primary  office  and  pur- 
pose of  the  bill  of  lading  is  to  express  the 
terms  of  the  contract  between  the  shipper 
and  the  shipowner."    The  contract,  there- 
lore,  is  to  be  sought  for  in  the  bill  of  lad- 
ing, and  I  cannot  doubt  that  one  of  the 
essential  terms  of  the  contract  is  as  to  the 
course  along  which,  and  the  destination  to 
which,  the  goods  are  to  be  carried.     That 
being  so,  the  question  to  be  determined 
becomes  simply  a  question  of  the  construc- 
tion of  the  contract  upon  this  matter ;  and 
as  to  the  construction  of  the   material 
dausehere  I  agree  with  what  has  been 
said  by  the  Master  of  the  Bolls.     It  ap- 
pears to  me  that  the  only  deviations  which 
may  be  made  from  the  ordinary  course 
between   Fiume  and  Dunkirk  are  those 
expressed   in   the    contract.      Can  it  be 
saiid  that  the  liberty  given  by  the  con- 
tract to  deviate  by  calling  at  any  ports 
along  the  course  of  the  voyage  involves 
the  right   to   pass   by   those  ports  and 
proceed  to  Glasgow,  a  port  some  twelve 
hundred  miles  out  of  the  course  %    I  agree 
that  it  does  not.     But  it  is  said  that 
Uiere  is  an  American  authority — Lowry  v. 
Rvssdl  (4)— which  shews  that  the  know- 
ledge of  the  shipper  that  a  different  course 
is  to  be  pursued  repels  the  implied  term 
that  in  a  voyage  &om  port  to  port  the  ship 
is  to  proceed  upon  a  direct  course.    Now, 
in  the  first  place,  what  is  said  in  this  case 
isamere  obker  duOum;  and  in  the  next 


place  I  cannot  think  that  any  knowledge 
can  be  allowed  to  affect  a  contract  which, 
by  the  Bills  of  Lading  Act,  is  assigned  to 
another  person.  But  in  the  present  case 
the  express  power  to  deviate  given  by  the 
written  contract  repels  any  such  implied 
power  as  is  contended.  Upon  the  question 
of  fact,  I  agree  with  the  learned  Judge 
below  that  the  evidence  falls  far  short  of 
proving  any  such  understanding  or  ar- 
rangement as  is  contended  for  by  the  de- 
fendants ;  but  I  rest  my  judgment  upon 
the  ground  that  where  the  Act  of  Parlia- 
ment has  provided  that  the  benefit  of  the 
contract  contained  in  the  bill  of  lading 
shall  be  assignable,  it  is  inconsistent  with 
this  provision  that  any  notioe  as  between 
the  original  parties  to  the  contract  can 
affect  the  assignee. 

Lopes,  L.J. — I  agree.  I  think  the 
terms  of  the  bill  of  lading  are  clear  and 
free  from  doubt,  and  that  no  such  under- 
standing between  the  parties  to  the  bill  of 
lading  as  is  contended  for  was  proved  by 
the  evidence  given.  I  wish,  however,  to 
add  that  I  must  not  be  taken  as  supposing 
that  any  effect  could  be  given  to  the  parol 
understanding,  even  if  it  had  been  proved. 

Appeal  disnUssed. 


Solicitors— Waltons,  Bubb  k  Johnson,  for 
plaintifEs ;  Stokes,  Sannders  &  Stokes,  agents 
for  J.  M.  L.  Criddle,  Newcastle-on-Tyne,  for 
defendants;  and  Rowcliffes,  Rawle  k  Co., 
agents  for  Philipson,  Cooper  &  Goodger,  New- 
castle-on-Tyne, for  defendant  Hedley. 


1888.   1  NIOHOLSOK  {appellant)  v.  booth 
Jan.  18.  J      JiWD  NAYLOB  {respcmdents), 

AssavU — Complaint  hy  Party  aggrieved 
— Court  of  Summary  Jurisdiction — Con- 
viction in  Absence  of  Complainant — 24  <fc 
25  Vict,  c,  100. «.  42—9  Geo,  4.  c,  31.*.  27. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Eep.  M.C.  43.] 
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In  re   habtin;    ex  parte 

THE  BOABD  OF  TRADE. 


Bankruptcy  —  Trustee  —  Objection  by 
Board  of  Trade  to  Appointment  of  Trustee 
-^Grounds  of  Objection — Bankruptcy  Act, 
1883  (46  <£r  47  Vict.  c.  62),  e.  21. 

Wliere  a  debtor  makes  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors,  on 
which  as  an  act  of  bankruptcy  a  petition  is 
d^teruDcvrds  filed  within  the  statutory  period 
of  three  months,  amd  the  debtor  is  adjudged 
bankrupt,  the  trustee  under  the  deed  of 
assignment  stands,  ij  he  has  under  the  deed 
deaU  with  the  property  of  the  debtor  so  as 
to  raise  questions  between  himself  and  the 
estate,  in  a  relation  to  the  bankrupt  and 
his  estate  which  mcJces  it  difficult  for  him 
to  act  with  impartiality  in  Oie  interests  of 
the  creditors  generally  within  the  miming 
of  the  2\st  section  of  the  Bankruptcy  Act, 
1883 ;  cmd  an  objection  by  the  Board  of 
Trade  on  that  ground  to  his  appointment 
as  trustee  of  the  property  of  the  bankrupt 
will  be  sustained. 

This  was  a  matter  in  which  the  Board 
of  Trade  had,  under  the  provisions  of  the 
21st  section  of  the  Bankruptcy  Act,  1883 
(1),  and  pursuant  to  a  requisition  of  a 
majority  in  value  of  the  creditors,  notified 
to  the  Court  their  objection  to  the  appoint- 

(1)  The  Bankruptcy  Act,  1883  (46  &  47  Vict, 
o.  52),  8.  21,  provides  ;  "  (1)  Where  a  debtor  is 
adjaoged  bankrupt,  or  the  creditors  have  re- 
solved tiiat  he  be  adjudged  bankrupt,  the  credi- 
tors may,  by  ordinary  resolution,  appoint  some 
fit  person,  whether  a  creditor  or  not,  to  fill  the 
office  of  trustee  of  the  property  of  the  bank- 
rupt: .... 

**  (2)  The  person  so  appointed  shall  give  secu- 
rity in  manner  prescribed  to  the  satiafaotion  of 
the  Board  of  Trade,  and  the  Board,  if  satisfied 
with  the  security,  shall  certify  that  his  appoint- 
ment has  been  duly  made,  unless  they  object  to 
the  appointment  on  the  ground  that  it  has  not 
been  made  in  good  faith  by  a  majority  in  value 
of  the  creditors  voting,  or  that  the  person  ap- 
pointed is  not  fit  to  act  as  trustee,  or  that  lus 
connexion  with,  or  relation  to  the  bankrupt  or 
his  estate  or  any  particular  creditor  makes  it 
difficult  for  him  to  act  with  impartiality  in  the 
interests  of  the  creditors  generally  : 

**(8)  Provided  that  where  the  Board  make 
any  such  objection  they  shall,  if  so  requested 
by  a  majority  in  value  of  the  creditors,  notify 
the  objection  to  the  High  Court,  and  thereupon 
the  High  Ooxat  may  decide  on  its  validity." 


ment  of  one  John  Jenkins  to  the  office 
of  trustee  of  the  property  of  Frederick 
Martin,  the  bankrupt. 

It  appeared  that  the  petition  in  the 
bankruptcy  was  filed  by  a  creditor  on  the 
10th  of  December,  1887,  and  a  reoeiying 
order  was  made  thereon  on  the  6th  of 
January,  1888.  The  act  of  bankruptcy 
on  which  the  receiving  order  was  made 
was  the  execution  by  the  debtor  on  the 
1st  of  October,  1887,  of  a  deed  of  assign. 
ment  for  the  benefit  of  his  creditors.  The 
trustee  under  the  deed  of  assignment  was 
Mr.  John  Jenkins,  to  whose  appointment 
as  trustee  in  bankruptcy  objection  waa 
now  made. 

On  the  11th  of  January,  1888,  the 
official  receiver  of  the  County  Court  of 
Glamorgansliire,  who  had  been  by  the 
receiving  order  constituted  receiver  of  the 
debtor's  estate,  wrote  to  Mr.  Jenkins 
asking  for  an  account  of  his  dealings  with 
the  estate  of  the  debtor  as  trustee  under 
the  deed  of  assignment.  On  the  19th  of 
January,  Mr.  Jenkins  sent  to  the  official 
receiver  an  account  purporting  to  shew 
the  amount  received  and  paid  by  him 
under  the  deed,  *and  48^.  ISs.  id.,  the 
amount  of  the  balance  due  from  him 
according  to  the  account.  On  the  2l8t  of 
January,  the  debtor  was  adjudged  bank- 
rupt, and  on  the  23rd  an  order  was  made 
for  tJie  administration  of  the  estate  in  a 
summary  manner  pursuant  to  the  121st 
section  of  the  Bankruptcy  Act,  1883.  On 
the  11th  of  February,  the  first  meeting  of 
creditors  was  held,  and  Mr.  Jenkins  waa 
by  a  special  resolution  appointed  to  the 
office  of  trustee  of  the  property  of  the 
bankrupt,  with  a  committee  of  inspection. 

On  the  16th  of  February,  the  official 
receiver  wrote  to  Mr.  Jenkins  asking  for 
the  repayment  of  a  sum  of  1(M.  Is.  Sd., 
debited  against  the  estate  in  the  account 
rendered  by  him  for  costs  and  expenses 
incurred  in  opposing  the  bankruptcy  peti- 
tion ;  but  Mr.  Jenkms  did  not  comply  with 
the  request.  The  official  receiver  then 
applied  for  further  accounts  of  the  deal- 
ings of  Mr.  Jenkins  with  the  estatOi  and 
Mr.  Jenkins  in  efibct  replied  that  he  had 
furnished  accounts  of  all  his  transactians 
with  the  estate  which  he  was  adviaed  he 
was  legally  liable  to  render.  It  also 
appeared  that  the  firm  of  chartered  ao- 
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conntants  in  which  Mr.  Jenkins  was  a 
partner  had,  before  the  execution  of  the 
deed  of  assignment,  receired  as  collectors 
a  sum  of  IH.  6*.  for  rent  of  property  of 
the  debtor,  and  had  applied  it,  but  at 
what  date  did  not  appear,  towards  the 
expenses  of  an  investigation  of  the  affairs 
of  the  debtor  made  by  them.  Mr.  Jenkins 
also,  as  trostee  under  the  deed  of  assign- 
ment, caused  one  of  the  debtor's  houses  to 
he  put  np  for  sale  by  auction,  and  sold 
it;  but,  on  the  presentation  of  the  bank- 
Toptcy  petition,  rescinded  the  contract  in 
accordance  with  one  of  the  conditions  of 
sale  empowering  him  so  to  do. 

The  Board  of  Trade  objected  to  the 
appointment  of  Mr.  Jenkins  to  the  office 
of  trustee  of  the  property  of  the  bankrupt, 
on  the  ground  that  his  connection  with  or 
relation  to  the  bankrupt  and  his  estate 
made  it  difficult  for  him  to  act  with  im- 
partiality in  the  interests  of  the  creditors 
generally. 

Th6  SoKcttor-Oeneral  {Sir  E.  Clarke, 
Q.C)  (with  him  Muir  Mackenzie),  for  the 
Board  of  Trade,  in  support  of  the  objec- 
tion, referred  to  the  Bankruptcy  (Scotland) 
Act,  1856  (19  &  20  Vict.  c.  79),  s.  68,  and 
to  Macfarkme  v.  Grieve  (2)  and  In  re 
Gameelz). 

Herbert  Reed,  for  the  trustee. — The  ob- 
jection is  insufficient.  The  Scotch  Act  and 
case  dted  do  not  apply,  inasmuch  as  the 
Legislature  have  in  the  English  Act  de- 
liberately adopted  different  words.  The 
eflect  of  the  affidavits  is  to  shew  that  the 
trostee  appointed  is  already  well  acquainted 
with  the  affairs  of  the  bankrupt,  and 
therefore  a  fit  person  to  be  the  trustee  of 
his  property  in  bankruptcy,  and  if  he 
makes  default  in  any  respect,  a  sufficient 
remedy  is  provided  by  section  102,  sub- 
■ection  6,  of  the  Act  of  1883. 

The  SoUdtar-General,  in  reply. 

Cavi,  J. — This  is  a  question  arising 
under  the  21st  section  of  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  which 
enables  the  Board  of  Trade  to  object  to 
the  appointment  of  a  trustee  of  the  pro- 
perty of  a  bankrupt,  on  the  ground  that 

(2)  Scotch  8eB&  Cas.  ser.  2,  vol.  10,  p.  661. 

(3)  1  Morrell,  216. 
Vol.  67.— Q.B. 


it  has  not  been  made  in  good  faith  by  a 
majority  in  value  of  the  creditors  voting, 
or  that  the  person  appointed  is  not  fit  to 
act  as  trustee,  or  that  his  connection  with 
or  relation  to  the  bankrupt  or  his  estate, 
or  any  particular  creditor,  makes  it  diffi- 
cult for  him  to  act  with  impartiality  in 
the  interests  of  the  creditors  generally, 
provided  that  where  the  Board  make  any 
such  objection  they  shall,  if  so  requested 
by  a  majority  in  value  of  the  creiditors, 
notify  the  objection  to  the  High  Court, 
and  thereupon  the  High  Court  may  decide 
upon  its  validity.  Now  this  section,  I 
take  it,  requires  the  High  Court  to  enter 
into  an  investigation^  not  only  of  the  ob- 
jection, but  of  the  grounds  on  which  the 
objection  rests ;  and,  if  the  objection  is  not 
one  which  is  authorised  to  be  taken  by 
the  Act,  and  also  if  the  objection  is  one 
which  is  authorised,  but  not  founded  upon 
any  valid  grounds,  or  upon  any  &cts  ^t 
can  reasonably  be  held  to  support  it,  then 
the  High  Court  must  disallow  it.  That 
beiug  the  jurisdiction,  in  my  judgment, 
vested  in  the  Court,  the  question  is,  how 
ought  I  to  exercise  it  in  the  present  easel 
The  objection  taken  is  the  third  of  the 
three  set  out  in  the  2nd  clause  of  the  2l8t 
section — namely,  that  the  trustee's  con- 
nection with  or  relation  to  the  bankrupt 
or  his  estate  makes  it  difficult  for  him  to 
act  with  impartiality  in  the  interests  of 
the  creditors  generally.  Now,  it  is  not 
easy  to  lay  down  a  general  rule  on  this 
matter.  It  is,  and  must  be,  a  question  of 
fact  to  be  decided  according  to  the  cir- 
cumstances of  each  case.  The  connection 
of  the  trustee  with  the  bankrupt  or  his 
estate  which  is  objected  to  in  this  case  is, 
that  Mr.  Jenkins  was  appointed  on  the 
1st  of  October,  1887,  the  assignee  of  the 
estate  of  the  debtor,  under  a  deed  by  which 
the  estate  was  to  be  divided  amongst  the 
creditors.  Undoubtedly  that  was  an  act 
of  bankruptcy,  and  might  be  treated  as 
such  by  any  dissentient  ^editor,  and  there- 
fore it  was  the  duty  of  every  person  to 
treat  it  as  such,  and  not  to  act  upon  it  in 
any  way  or  shape  until  the  statutory 
period  had  arrived,  after  which  it  could 
not  be  impugned  on  that  ground.  Un- 
fortunatelyy  in  this  case,  the  trustee  did 
not  adopt  that  course,  but  in  several  in- 
stances he  acted  as  if  no  act  of  bankruptcgr 
3D 


Digitized  by 


Google 


386 


QOEESrS  BENOS  DtVIStON. 


[N.S. 


In  re  Martin  ;  ea  parte  Board  of  Trade,  Sankr. 


had  been  oommitted,  and,  oonseqneDtly, 
by  BO  aotdzig  be  bas  raised  divers  questions 
between  himself  and  the  estate  which  will 
have  to  be  decided.  The  question  I  have 
to  decide  is  whether,  by  so  doing,  he  has 
made  it  difficult  for  himself  to  act  with 
impartiality  in  the  matter. 

It  is  always  difficult  for  a  man  to  decide 
between  himself  and  his  interests,  and  in 
Courts  of  justice  no  Judge,  however  un- 
important the  case  may  be  he  is  called 
upon  to  decide,  is  permitted  to  act  if  he 
has  even  the  sQudlest  pecuniary  interest  in 
the  result. ,  To  my  mind  Mr.  Jenkins  has 
made  it  difficult  for  himself  to  act  with 
impartiality,  because  he  has  put  himself  in 
a  position  in  which  he  will  have  to  decide 
between  his  own  interests  and  the  claims 
of  the  creditors.  It  is  no  answer  to  say 
that  machinery  exists  by  which,  if'  he  goes 
wrong,  he  may  be  forced  back  into  the 
right  road.  The  object  of  the  statute  is 
to  avoid  any  such  mischief  in  the  outset, 
and  to  enable  the  Board  of  Trade  to  object 
to  the  appointment  where  the  circum- 
stances make  it  difficult  for  him  to  act  with 
impartiality.  In  this  case  there  is  strong 
proof  of  this  difficulty,  because  certainly, 
in  more  than  one  instance,  conflicts  be- 
tween his  own  interests  and  his  duty  as 
trustee  have,  as  far  as  I  am  able  to  judge 
at  present,  prevented  him  from  acting  with 
impartiality. 

I  have  not  to  decide  whether  the  sums 
of  money  which  he  claims  to  retain  against 
the  estate  are  rightly  retained  by  him  or 
not  j  but  certainly,  upon  such  an  applica- 
tion as  this,  where  he  has  retained  sums 
of  money  and  has  decided  those  questions 
in  his  own  favom-  and  against  the  estate, 
I  should  have  expected  that  the  most 
ample  explanation  would  have  been  forth- 
coming, in  order  to  shew  that,  if  it  was 
difficult  for  him  to  act  with  impartiality, 
he  had  at  all  events  surmounted  the  diffi* 
cnlty  in  the  cases  which  had  already  come 
before  him.  I  cannot,  however,  find  that 
he  has  done  so.  There  is  a  sum  of 
10^.  la,  8(2.,  which,  he  says,  at  the  request 
of  the  debtor,  he  paid  to  his  solicitors  as 
the  costs  of  opposing  the  petition.  Now 
that  sum  appears  to  have  been  paid  after 
the  act  of  bankruptcy  had  been  oommitted 
by  the  execution  of  the  deed  of  assign- 
ment, and  in  order  to  enable  the  debtor  to 


oppose  the  petitioning  creditor,  the  peti- 
tion being' founded  upon  the  execution  of 
that  very  deed.  Undoubtedly  it  was  his' 
duty,  being  aware  of  the  act  of  bankruptcy, 
to  refuse  to  deal  with  any  money  in  his 
hands  belonging  to  the  bankrupt  until  it 
appeared  whether  or  not  the  money  still 
continued  to  remain  the  money  of  the 
bankrupt,  because  when  that  deed  was 
executed  there  was  an  act  of  bankruptcy, 
and  the  money  might  turn  out  to  be  the 
money  of  the  trustee  and  not  the  money 
of  the  bankrupt.  Whether  he  acted 
rightly  or  not  in  this  matter  I  have 
not  to  decide  on  this  application ;  but  he 
has  not  satisfied  me  that  he  acted  with 
impartiality. 

There  are  also  two  sums  which  the 
trustee  had  in  his  hands,  amounting  to 
11/.  5s,,  belonging  originally  to  the  debtor, 
received,  it  is  true,  before  the  1st  of  Octo- 
ber, 1887,  the  date  of  the  deed,  and  after- 
wards, at  what  time  does  not  appear, 
applied  in  payment  of  the  costs  of  the 
investigation  made  by  his  firm.  He  has 
paid  that  amount  to  his  firm,  and  he  has 
altogether  omitted  to  state  the  important 
date  on  which  the  payments  were  made. 
Those  payments  may,  or  may  not,  be  jus- 
tified, but  the  trustee  has  not  enabled  me 
to  say  that  he  has  exercised  strict  impar- 
tiality. In  addition,  therefore,  to  proof 
that  it  was  difficult  for  him  so  to  act, 
there  is  reason  to  suspect  that  he  has  ab- 
solutely failed  to  do  so. 

There  is  another  matter  which  obviously 
will  come  on  for  discussion  at  some  time. 
Although  it  was  his  duty,  as  I  have  said, 
to  wait  until  the  expiration  of  the  statutory 
period  before  deahng  with  an  estate  his 
title  to  which  might  turn  oat  to  be  invalid, 
he  nevertheless  proceeded  to  deal  with  that 
estate,  and  he  incurred  costs  by  putting 
up  a  portion  of  the  property  for  sale.  The 
question  of  those  costs  wiU  have  to  be 
dealt  with  at  some  time,  and  the  interests 
of  the  trustee  will  lead  him  to  decide  in 
favour  of  paying  them  to  himself.  His 
duty  to  the  creditors,  on  the  other  hand, 
ought  to  draw  him  in  the  other  direction. 
Consequently  here  again  there  will  be  a 
oonfiict  between  his  interests  and  his  duty. 
That  is  the  very  thing  which  it  is  contem- 
plated by  this  section  ought  not  to  happen, 
and  the  possibility  of  Uie  happening  of 
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which  is  a  thoroughly  good  ground  for  the 
interference  of  the  Board  of  Trade. 

I  lay  no  stress  upon  the  temptation  he 
will  be  under  from  time  to  time  of  shewing 
bj  the  result  that  it  would  have  been 
better  for  the  creditors  if  the  deed  of  the 
Ist  of  October,  1887,  had  been  allowed  to 
stand,  and  that  a  larger  dividend  would 
have  been  realised  under  it  than  under  the 
bankruptcy.  It  is  obvious  that  there 
again  there  is  some  ground  for  thinking 
that,  unless  Mr.  Jenkins  is  a  man  of  un- 
usual rectitude,  he  may  be  placed  in  a 
position  of  some  difficulty  between  his  re- 
putation as  a  person  skHled  in  acting  as 
an  assignee  under  a  deed  of  bankruptcy, 
when  he  is  relieved  from  the  inspection  of 
the  Board  of  Trade,  and  his  powers  as  a 
trustee  in  bankruptcy,  in  which  case  he 
has  to  render  an  account  to  the  Board  of 
Trade. 

I  only  desire  to  add  one  observation, 
with  reference  to  a  paragraph  which  has 
been  quoted  from  my  judgment  in  the 
oase  of  In  re  Ocmea  (3).  That  was  a 
sunilar  application  under  the  21st  section 
of  the  Bankruptcy  Act,  1883,  the  ground 
of  the  objection  in  that  case  being,  not  that 
the  connection  of  the  trustee  or  his  rela- 
tion to  the  bankrupt  or  his  estate,  but 
that  his  connection  with  or  relation  to  a 
particular  creditor  who  was  the  brother 
of  the  bankrupt,  made  it  difficult  for  him 
to  act  with  impartiality.  Now  when  that 
case  came  to  be  examined  there  was  abso- 
lutely nothing  to  be  said  against  the  ap- 
pointment of  the  trustee,  except  that  he 
had  been  nominated  by  the  brother,  who 
was  a  very  large  creditor.  There  was 
nothing  to  shew  that  he  was  under  any 
obligation  to  the  brother,  or  that  he  was 
more  likely  than  anybody  else  to  decide  in 
fitvour  of  the  brother,  or  that  the  fact  that 
he  was  proposed  by  the  brother  would  in 
any  way  render  it  difficult  for  him  to  de- 
ci^  between  the  conflicting  claims  of  the 
creditors.  In  the  report,  however,  of  that 
case  there  is  a  paragraph  which  has  been 
leferred  to  in  the  course  of  the  argument, 
and  which  is  in  these  terms :  ^'  It  is  not 
said  there  shall  be  no  opposition  to  the 
appointment  of  a  trustee.  It  is,  in  fact, 
intended  that  there  shall  be  opposition; 
but  there  must  be  a  dereliction  of  duty 
—the  person  appointed  mqst  be  unfit — be- 


fore the  Board  of  Trade  can  interfere." 
i  have  no  doubt  I  said  something  of  that 
kind,  but  I  confess  at  this  moment  I  can 
put  no  interpretation  upon  those  words, 
and  in  my  judgment  the  case  of  In  re 
Games  (3)  should  be  read  as  if  that  sen- 
tence was  not  contained  in  the  report. 

Upon  these  grounds  I  think  that  the 
objection  made  by  the  Board  of  Trade 
must  be  sustained. 

Objection  of  Board  of  Trade  nutained. 

Solicitors— Solicitor  to  the  Board  of  Trade,  for 
Board  of  Trade;  O.  B.  Wooler,  agent  for 
Morgan  &  Scott,  Oaidiff,  for  trustee. 


3,24./ 


STONOB  V.   FOWLE. 


|TN  THK  HOUSE  OF  LOBDS.] 

1887. 
Nov.  22, 

Practice — Imprisonment  for  Debt-^ 
Judgment  Summons — Order  /or  Com- 
mitment — Warrant  suspended  during 
Payment  of  Instalments — Jurisdiction — 
Debtors  Act,  1869  (32  A  33  Vict.  c.  62),  *.  5. 

A  defendant  in  a  County  Court  having 
made  default  in  payment  of  a  sum  of  20l 
due  under  a  judgment,  a  judgment  sum- 
mons was  taken  out  against  kim^  cmd  the 
Judge,  being  satisfied  on  the  eoidenoe  that 
he  had,  or  had  had,  means  of  paying^ 
made  an  order  to  commit  him  to  prison  for 
ten  days,  but  directed  the  vxxrrant  to  be 
suspended  if  the  debtor  paid  the  debt  by 
instalments  of  U,  per  month.  The  debtor 
made  defa/ult  in  payment  of  the  third 
instakfunt,  and  thereupon,  without  any 
further  hearing,  a  warrant  was  drawn  up 
for  his  commitment  to  prison  for  non-pay- 
ment of  tlie  202. ;— Held,  that  the  order 
UHMS  rightly  made  by  the  Judge  in  respect 
of  a  past  defa^U  in  payment  of  the  20/., 
not  of  a  future  default  in  payment  of  the 
instalments. 

Judgment  of  the  Court  of  Appeal,  by 
which  a  prohibition  uhm  ordered^  reversed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appod  (reported  56  Law  J. 
Hep.  Q.B.  49 ;  Law  Hep.  18  9.B.  D.  213) 
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•which  afSrmed  one  of  the  Qaeen's  Bench 
BiviBion. 

The  plaintiff  in  a  Gonnty  Oonrt  action 
of  jReeves  v.  Fowle  recovered  judgment  for 
572.  28,  6(2.  debt  and  coats  against  the  de- 
fendant, who  was  ordered  to  pay  by  two  in- 
stalments, the  first  of  20/.  and  the  second 
of  the  balance. 

The  defendant  having  made  default  in 
payment  of  the  first  inst^ment,  a  judgment 
summons  against  him  was  taken  out*  in 
the  Oounty  Court  under  the  Debtors  Act, 
1869. 

Upon  the  hearing  of  the  summons  on 
the  4th  of  March^  1886,  the  Oounty  Court 
Judge,  after  hearing  evidence  as  to  the 
defendant's  means,  indorsed  the  summons 
thus : — 

"CIO  days. 
S.  W.  41  monthly. 
Ist  payment  in  14  days." 
«C."  meant    "commitment,"    "S.    W." 
"  suspend  warrant." 

The  Registrar  made  a  note  of  the  Judge's 
order  as  follows  :  "  14  days — 42.  a  month  " ; 
and  he  entered  the  order  in  the  commit- 
ment summons  book  thus,  "  Commitment 
10  days  j  suspended  14  days.  Means."  No 
entry  was  made  in  the  commitment  sum- 
mons book  as  to  the  instalments.  The 
defendant  paid  the  instalments  due  in 
March  and  April,  but  made  default  in  the 
next. 

In  June  the  defendant's  solicitor  wrote 
to  the  Begistrar  for  a  copy  of  the  order  of 
the  4th  of  March.  The  Registrar  in  reply 
wrote:  ''Order  made  4th  March,  1886; 
4/.  to  be  paid  18th  March,  1886,  and  each 
succeeding  calendar  month.  If  not  so 
paid,  warrant  of  commitment  might  be 
issued.  The  May  payment  is  overdue,  the 
June  payment  is  due  to-day."  This  reply 
was  not  signed  by  the  Begistrar,  but  was 
sealed  with  the  seal  of  the  Court. 

An  order  for  the  commitment  of  the 
defendant  was  afterwards  drawn  up  and 
issued.  It  bore  date  the  4th  of  March, 
1886,  and  purported  to  be  for  the  non- 
payment of  20/.  16«. 

The  defendant  applied  for  a  writ  of 
prohibition  to  restrain  the  execution  of  the 
warrant.  This  was  refused  by  Pollock,  B., 
in  chambers,  but  was  granted  by  a 
Divisional  Court,  and,  on  appeal,  by  the 
Court  of  Appeal. 


The  Oounty  Court  Judge  ai^^aled. 

The  AUomey-Oeneral  (Sir  E.  E.  WAd«r, 
Q.C.)  and  B.  S.  Wright  {The  SoUciior. 
General  (Sir  E.  Clarke,  Q.C.)  with  them), 
for  the  appellant. — The  question  is,  Was 
thp  order  of  commitment  a  present  order 
made  in  respect  of  past  defiitult  in  payment 
of  the  20^.,  or  was  it  an  antidpatcny  order 
in  respect  of  future  fiiilure  to  pay  the  in- 
stalments f    If  the  former,  it  was  good ;  if 
the  latter,  bad.    The  order  itself  waa  in 
terms  a  present  order.    It  was  no  part  of 
its  terms  that  the  warrant  should  be  bob- 
pended  if  the  instalments  were  paid.    The 
direction  to  that  effect  was  not  entered  or 
recorded  by  the  Begistrar.    The  reply  of 
the  Begistrar  to  the  respondent's  scdidtor 
was  merely  a  letter ;  it  was  not  the  order, 
and  ought  not  to  have  been  sealed  with 
the  seal  of  the  Court.    The  entry  in  ihe 
commitment  summons  book  is  the  record, 
and  can  alone  be  looked  at — Dewa    v. 
Byley  (1),  Ex  parte  Kvnmng  (2),  Kin- 
ning*8  Case  (3),    Kemp    v,  NemUe   (4), 
SirUzenick  v.  Lucas  (5),  and  Oreen   ▼• 
Alston  (7). 

The  power  to  order  payment  by  instal- 
ments  was  given  by  9  &  10  Yict.  a  95.  a. 
92;  but  that  was  repealed  by  the  Goonty 
Courts  Act,  1856  (19  k  20  Yict.  c.  108). 
By  section  45  of  the  latter  Act  payment 
by  instalments  may  be  ordered  where  the 
judgment  is  for  a  sum  under  202.^  or  where 
the  plaintiff  consents.  Consent  would  be 
presumed  here.  Under  the  Debtors  Act, 
1869,  s.  5,  sub-s.  2,  there  is  also  power  to 
order  payment  by  instalments,  and  to  vary 
and  rescind  ord^  so  made.  It  was,  there- 
fore, competent  to  the  Judge  to  vary  the 
first  order  as  to  instalments  j  but  if  he  bad 
done  so,  further  evidence  as  to  means 
would  have  been  necessaiy  before  com- 
mitment. It  will  not  be  presumed  that 
the  Judge  made  an  order  which  according 
to  the  authorities  would  have  been  bad — 


(1)  n  Com.  B.  Bep.  434;  20  Law  J.  Bep. 
C.P.  264. 

(2)  4  Com.  B.  Bep.  607. 

(3)  10  Q.B.  Bep.  730;  16  Law  J.  Bep.  Q.B. 
267. 

(4)  10  Com.  B.  Bep.  N.S.  623 ;   31  Law  J. 
Bep.  C.P.  168. 

(6)^1  Egp.  43. 
(6)1  V.kV.  12, 
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iiu^reiM  v.  Marria  (7),  ^a;  fieiritf  O'iTMS 
(8),  i%  v.  Z>afe  (9),  Dews  v.  ^j/2^  (1)» 
/)avi«  y.  Fktcher  (10),  and  .  Ex  parte 
Foster  (11).  Theoraer  is  not  expressed 
to  be  60  made.  The  Judge  merely  gave  a 
direction,  which  was  no  part  of  the  order, 
b^  way  of  indulgence  to  the  defendant. 
In  80  doing  he  acted  in  accordance  with  a 
practice  constantly  followed  by  Judges  of 
the  superior  ConrtSy  and  in  no  way  con- 
trary to  the  ruling  of  Willes,  J.,  in  In  re 
1%»  Debtors  Ad  (12),  which  was  relied 
upon  by  the  Court  of  Appeal 

The  power  of  committing  was  given  for 
the  poipose  of  punishing  a  fraudulent  or 
diibonest  debtor,  per  Jessel,  M.R.,  in 
Mofrrig  v.  I^ngram  (13) ;  the  suspension  of 
the  warrant  is  like  letting  out  a  convicted 
criminal  on  his  recognisances  to  come  up 
for  judgment  if  called  upon.  On  a  re- 
petition of  his  offence  he  is  brought  up  and 
lentenced  on  the  original  conviction. 

Sir  Hervry  Jamea,  Q,0.,  and  Robert 
WaUaee  (W.  WiUia,  Q.C.,  with  them),  for 
the  respondfflit. — ^The  entir  in  the  book  is 
not  the  record.  By  9  &  10  Yict  c.  95. 
B.  HI,  it  is  made  evidence,  but  not  con- 
clusive evidence.  The  Judges  in  the 
Courts  below  looked  at  the  other  docu- 
ments, and  were  justified  in  doing  so. 
Upon  the  whole  evidence  the  substance  of 
the  order  was  to  imprison  for  future  de- 
fiudt.    If  so,  it  is  admittedly  bad. 

The  Attorwy-Oeneral^  in  reply. 

Thb  Load  Chancsllob  (Lord  Hals- 
ihtet). — In  this  case  I  desire  to  say  at 
once  that  if  I  understood  the  facts  to  be 
as  assumed  by  the  Lord  Chief  Justice  and 
by  the  Court  of  Appeal  I  should  entirely 
sgree  with  the  law  which  they  have  laid 
down  in  their  judgments. 

The  two  different  propositions  which 
have  been  suggested  as  guiding  the  inter- 
pretation of  tiie  statute  are  as  distinct  as 

(7)  1  OB.  Bep.  3 ;  10  Law  J.  Bep.  Q.B.  226. 

(8)  10  Com.  B.  Rep.  57;  20  Law  J.  Bep.  C.P. 
69. 

(9)  10  Com.  B.  Rep.  62 ;  20  Law  J.  Rep.  C.P. 
33. 

(10)  2  S.  fc  B.  271 ;  22  Law  J.  Bep.  Q.B.  429. 
(U)  64  Law  J.  Bep.  Q.B.  389;  Law  Bep. 

UQ.B.D.697. 

(12)  22  Law  Times.  N.8.  66. 

(13)49  Law  J.  Bep.  ChaoG.  123;  Law  Bep. 
iaCh,B,S38, 


anything  can  be.  The  Debtors  Aot^  in 
that  respect  giving  the  jurisdiction  to  the 
Judges  both  of  the  High  Court  and  of  the 
County  Court,  although  exercised  under 
diflferent  conditions,  hias  prescribed  that 
there  shall  be  in  substance  an  abolition  of 
imprisonment  for  debt;  but  has  also  pro- 
vided that  if  a  debtor,  having  had  the 
means,  or  having  the  means  at  the  time 
when  the  matter  comes  for  adjudication 
before  either  the  Judge  of  the  High  Court 
or  the  County  Court  Judge,  wilfully  re- 
fuses to  pay  or  has  improperly  spent  the 
money  which  he  had  after  the  date  of  the 
judgment  and  has  not  applied  it  as  he 
should  have  done  in  honesty  for  the  pur- 
pose of  satisfying  the  creditor's  claim,  there 
shall  then  be  a  jurisdiction,  exercised  by 
whichever  Judge  exercises  the  jurisdic- 
tion, of  sending  him  to  prison,  and  that 
that  sending  of  him  to  prison  shall  be  a 
punishment  to  him  for  Uie  offence  which 
upon  that  hypothesis  he  has  already  com- 
mitted, inasmuch  as  the  Act  specially  pro- 
vides that  that  imprisonment  shall  not  be  in 
satis&ction  of  the  debt — ^it  is  an  imprison- 
ment for  the  offence  which  he  has  already 
committed. 

In  this  particular  case  there  are  two 
views  suggested  as  being  the  one  or  the 
other  the  true  view  of  the  £[icts.  A  car- 
tain  debt  was  due  by  this  debtor,  and  on 
the  4th  of  March,  the  debtor  having  been 
at  a  previous  Court  ordered  to  pay  20Z., 
the  matter  is  brought  before  the  Judge. 
It  is  suggested  on  the  one  side  that  what 
happened  was  that  the  learned  Judge 
made  an  enquiry  into  the  means  of  the 
debtor,  and  ascertained  on  that  4th  of  March 
that  he  either  had  had  or  had  at  that  date 
(it  is  immaterial  to  enquire  which)  means 
whereby  that  debt  might  have  been  dis- 
charged, and  that  he  had  refused  or 
neglected  to  pay  it,  and  that  thereupon 
the  learned  Judge  directed  an  order  for 
his  commitment  for  ten  days  for  the 
offence  which  at  that  date — ^namely,  the 
4th  of  March — was  already  consummate, 
but  that  he  gave  a  direction  to  the  ftegis- 
trar  of  the  Court,  in  consequence  of  some- 
thing which  passed  between  the  plaintiff 
and  the  defendant  in  the  cause,  that  al- 
though that  warrant  of  commitment  might 
then  and  there  have  issued  because  the 
offence  had  already  been  committed,  yet  it 
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might  be  suspended  and  not  put  into 
execution  if  the  debtor  paid  4^.  a  month 
in  discharge  of  the  debt  which  he  had  so 
owed  and  had  so  wilfully  refused  or  neg- 
lected to  pay.  ^        ^    ,      « 

If  that  is  the  true  view  of  the  facts,  it 
does  not  appear  to  be  doubted  that  that  was 
within  the  legal  competency  of  the  Judge. 
What  happened  afterwards,  whether  the 
man  had  means  or  had  not,  whether  he 
did  comply  with  the  oonditions  into  which 
he  had  entered  or  not,  could  in  logic  or 
good  sense  have  no  relation  to  the  offence 
which  on  the  4th  of  March  was  already 
consummate.  But  theextreme  rigour  of  the 
law  might  be  relaxed  in  his  case  if,  instead 
of  continuing  his  refusal  or  neglect  to  pay, 
he  complied  with  what  the  plaintiff  in 
the  cause  was  satisfied  with — namely,  the 
gradual  wiping  off  of  the  debt  by  the  pay- 
ment of  4^.  a  month.  And  I  do  not  think 
that  any  one  observation  of  the  learned 
Judges  in  the  Courts  below,  with  Ihe 
single  exception  perhaps  of  Lord  Justice 
liopes,  seems  to  throw  any  doubt  upon 
such  a  course  being  legal.  Lord  Justice 
Lopes,  however,  rather  indicates  that  it 
might  be  a  sort  of  circuitous  evasion  of  the 
Act  of  Parliament. 

On  the  other  hand,  it  is  suggested  that 
the  facts  of  the  case  were  these — that  the 
20?.  being  due,  the  parties  appeared  before 
the  learned  Judge,  and  that  the  learned 
Judge  made  no  order  for  commitment  for 
the  non-payment  of  the  20?.,  because,  as 
the  whole  thing  took  place  on  the  4th  of 
March,  I  suppose  it  would  be  too  unreason- 
able and  absurd  to  suppose  that  he  made 
two  contradictory  orders  at  the  same  time 
that  what  he  did  was  to  make  a  substi- 
tuted order  with  regard  to  the  20?.  with 
which  the  previous  order  had  dealt,  and  to 
reduce  the  amount  payable  to  instalments 
of  4?.  a  month.  The  question  of  fact  for 
your  Lordships  to  determine  upon  those 
materials  resolves  itself  into  this  question  : 
What  was  it  that  the  learned  Judge  did  at 
that  date,  and  was  there  any  substituted 
order  made  %  There  is  not  a  fragment  of 
evidence  of  any  such  order  having  been 
made  at  all.  On  the  contrary,  in  the  form 
which  is  relied  upon  in  argument  by  the 
respondent — "I  hereby  certify  that  the 
above  is  a  true  copy  of  an  entry  in  the 
summonses  for  commitment,  interpleader, 


and  minute  of  orders  theroon  *'— -I  find 
that  every  one  of  the  entries  induded  in 
that  certificate  is  absolutely  inconsisteat 
with  the  existence  of  any  such  order  as  it 
is  suggested  to  your  Lordships  was  made. 
I  find  that  the  amoimt  for  which  the  sum- 
mons  was  issued  was  20?.  I  find  that 
the  order  is  not  an  order  for  4?L,  with 
the  additional  direction  that  if  not  paid 
the  person  is  to  be  committed,  but  I  find 
'' commitment  10  days;  suspended  14 
days."  What  does  that  mean!  If  the 
order  which  is  now  suggested  was  made^ 
namely,  that  the  instalment  was  altered 
from  20?.  to  4?.,  and  that  that  was  to  be 
paid  in  future — ^how  could  there  be  any 
commitment  for  ten  days  %  There  was  no 
default  made,  and  the  commitment  for  ten 
days  would  have  been  totally  inappro- 
priate, for  the  Judge  oould  not  possibly, 
anticipate  that  the  order  would  not  U 
obeyed. 

When  one  looks  at  the  order  for  com- 
mitment which  was  ultimately  issued,  it 
appears  to  be  very  dear  in  its  terms, 
lliose  terms  are,  ^'  Whereas  the  defendant 
hath  made  defiEtult  vx  payment  of  " — what  t 
"Of  20?.  16«."— the  odd  16«.  being  the 
costs  of  the  hearing,  I  suppose — *^And 
whereas  a  summons  was  at  the  instance  of 
the  plaintiff  duly  issued  out  of  this  Court 
by  which  the  defendant  was  required  to 
appear  personally  &t  this  Court  on  the  4th 
day  of  March,  1886,  to  be  examined  on 
oath  touching  the  means  he  had  then,  or 
had  had  since  the  date  of  the  judgment  to 
satisfy  the  sum  then  due  and  payable  in 
pursuance  of  the  judgment,  and  to  shew 
cause  why  he  should  not  be  committed  to 
prison  for  such  default : "  '*  And  whereas 
at  the  hearing  of  the  said  summons  it  has 
now  been  proved  to  the  satisfaction  of  the 
Court  that  the  defendant  now  has  (or  has 
had)  since  the  date  of  the  judgment^  the 
means  to  pay  the  sum  then  due  and  paya- 
ble in  pursuance  of  the  judgment,  and  has 
refused  (or  neglected)  to  pay  the  same,  and 
the  defendant  has  shewn  no  cause  why  he 
should  not  be  committed  to  prison :  Now, 
therefore,  it  is  ordered  that  for  such  de- 
fault as  aforesaid,"  for  the  non-payment  of 
the  20?.  which  he  had  the  means  of  paying 
on  the  4th  of  March,  <<  the  defendant  shall 
be  committed  to  prison  for  ten  days." 

Every  document  in  the  cause  appears  to 
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me  to  bear  the  same  meaning.  Even  the 
document  upon  which  so  mnch  leliance 
has  been  placed,  the  note  made  by  the 
Begistiar  upon  a  scrap  of  paper,  seems  to 
be  in  accordance  with  the  note  of  the 
learned  Judge.  What  I  should  under- 
stand that  to  mean  was  that  the  order  had 
then  been  made  by  the  Judge  for  commit- 
ment for  ten  days,  but  that  it  was  to  be 
suspended  for  fourteen  days,  and  that  the 
condition  upon  which  the  warrant  was  to 
lie  in  the  office  and  not  to  be  given  out  to 
the  high  bailiff  for  execution  was  the  pay- 
ment of  U,  monthly. 

If  that  is  the  true  view  of  the  matter, 
what  is  the  error,  what  is  the  mischief, 
what  is  the  objection  on  the  part  of  the 
defendant  of  which  he  has  a  right  to  com- 
plain 1  He  is  not  being  adjudicated,  as 
Sir  Henry  James  put  it,  in  default  for  his 
not  having  paid  the  U,  at  the  end  of  the 
fourteen  days,  but  what  he  is  adjudicated  as 
guilty  of  contempt  for,  and  what  he  is 
sent  to  prison  for,  is  what  the  Judge  has 
found  as  a  £bu^  upon  the  judicial  evidence 
before  him — namely,  that  on  the  4th  of 
March  he  had  the  20i^.,  and  did  not  pay  it. 
I  cannot  help  thinking  that  some  coi^usion 
has  been  created  by  the  ambiguous  use 
of  the  word  "  order,"  without  describing 
what  order,  and  of  the  word  ''  direction," 
without  describing  what  direction.  This 
was  an  order  of  commitment  for  ten  days 
for  the  non-payment  of  the  20^.  on  the  4th 
of  March,  and  not  for  the  payment  or  the 
non-payment  of  the  U,  at  any  subsequent 
date. 

Under  these  circumstances  it  seems  to 
me  that  the  learned  Judge  had  full  juris- 
diction to  make  the  order  which  in  fact  I 
find  he  did  make,  and,  if  so,  of  course  this 
writ  of  prohibition  cannot  be  sustained. 

I  desire  to  say  one  word  as  to  the  letter 
of  the  solicitor  on  the  one  side,  and  the 
reply  of  the  person  professing  to  act  under 
the  orders  of  the  Court  on  the  other.  It 
seems  to  me  to  have  been  an  irregular  pro- 
ceeding from  beginning  to  end.  The  soli- 
citor had  no  right  to  write  such  a  letter ; 
the  Begistrar  had  no  right  to  make  any 
such  reply.  The  Registrar  was  thereby 
taking  upon  himself  to  give  an  exposition 
in  contradiction  of  what  the  Judge's  order 
reaUy  was,  and  I  cannot  help  thinking 
that  that  letter  bears  upon  the  face  of  it  a 
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sort  of  invitation  to  the  Registrar  to  fall 
into  the  trap,  which,  as  it  appears  to  me, 
he  has  fallen  into.  I  only  desire  to  say 
upon  that  matter  that  I  should  regard 
it  as  certainly  a  novelty  in  our  juris- 
prudence if  the  regular  order  of  a  learned 
Judge  could  be  affected,  or  qualified,  or 
altered  in  the  slightest  degree  by  what 
some  subordinate  officer  of  the  Court 
thought  proper  to  say  in  writing  about  it, 
even  though  in  so  doing  he  committed 
this  additional  irregularity,  that  to  that 
private  correspondence  he  thought  proper 
to  affix  the  seal  of  the  Court. 

For  these  reasons  I  move  your  Lord- 
ships that  the  judgment  of  the  Court 
below  be  reversed,  and  that  this  appeal  be 
allowed,  with  costs. 

LoBD  Watson. — I  shall  content  myself 
with  saying  that  I  entirely  concur  in  the 
judgment  which  has  been  proposed  by  the 
Lord  Chancellor,  and  also  in  the  reasons 
which  have  been  assigned  for  it  by  his 
Lordship. 

Lord  Bramwell. — I  am  of  the  same 
opinion,  and  for  the  same  reasons.  I  think 
a  County  Court  Judge  would  do  wrong 
if  merely  because  both  parties  were  willing 
to  give  time,  as  was  done  here,  be  should 
adjudicate  that  the  man  had  had  means 
and  had  made  default.  At  the  same  time, 
if  the  whole  conduct  of  the  parties  before 
him  was  such  as  to  recognise  that  the  man 
had  had  means,  the  County  Court  Judge 
might  well  adjudicate  without  any  specific 
proof  of  it.  I  think  it  is  important  to 
bear  in  mind  that  an  adjudication  of  com- 
mittal ought  only  to  take  place  where 
there  has  been  a  wilful  default  in  payment; 
because  in  truth  this  power  of  committal 
is  not  an  imprisonment  for  debt — it  is  an 
imprisonment  for  past  dishonesty,  together 
with  the  prospect  of  the  plaintiff  getting 
his  money. 

I  agree  that,  for  the  reasons  which  have 
been  given,  we  ought  to  decide  that  there 
was  here  a  finding  by  the  County  Court 
Judge  that  the  man  had  had  the  means, 
and  had  made  default  in  paying  the 
amount,  and  an  adjudication  that  for  that 
default  he  should  go  to  prison  for  ten  days ; 
but  there  was  a  direction  at  the  same  time 
that  the  execution  of  that  order  should  be 


Digitized  by 


Google 


39^ 


atfEEirs  isEixcu  DttistoK. 


Cn;s. 


Stonor  V.  Ibwle,  S.L, 
respited  or  delayed,  and  that  it  should  not 
be  executed  at  all  if  payment  were  made 
according  to  the  instalments  which  were 
mentioned. 

Lord  Hkrschell. — I  quite  agree.  I 
am  not  surprised  alt(^ther  at  the  view 
taken  by  the  learned  Judges  in  the  Court 
below  of  the  facts,  considering  the  way  in 
which  the  case  was  presented  to  them,  and 
the  admissions  or  statements  which  were 
made  by  the  learned  counsel  who  appeared 
on  behalf  of  the  County  Court  Judge.  I 
think  that  we  have  probably  an  advantage 
which  they  had  not,  with  regard  to  arriv- 
ing at  a  correct  view  of  the  facts  of  the 
case. 

I  should  be  extremely  sorry  to  be  sup- 
posed to  throw  any  doubt  upon  the  view 
which  was  expressed  by  the  learned 
Master  of  the  Bolls,  in  conformity  with 
that  which  he  said  had  been  entertained 
by  Mr.  Justice  Willes  and  had  been  acted 
upon  by  the  Judges ;  but  I  think  that  in 
the  present  case  there  was  an  enquiry  as 
to  the  means  of  the  debtor,  there  was  the 
conclusion  that  he  was  in  default,  there 
was  an  order  for  his  commitment  in  re- 
spect of^that  de&ult ;  and  all  that  was  done 
further  was  that,  in  mercy  to  the  person 
declared  liable  to  suffer  imprisonment,  he 
was  allowed  an  opportunity  of  escaping 
from  that  liability,  provided  he  made  cer- 
tain payments.  Now  I  do  not  think  it  is 
material  how  the  amount  of  those  pay- 
ments was  arrived  at,  whether  it  was 
according  to  what  the  Judge  thought  he 
would  be  able  to  pay,  which  was  perfectly 
consistent  with  his  having  been  in  default 
in  respect  of  past  non-payment,  or  whether 
it  was  according  to  what  the  plaintiff  was 
willing  to  take.  I  do  not  think  that  we 
need  enter  into  those  motives  at  all,  be- 
cause I  do  not  think  that  it  was  in  respect 
of  the  non-payment  of  those  sums  that 
any  proceedings  were  taken  to  cause 
the  debtor  to  suffer  imprisonment,  which 
led  to  this  application  for  a  prohibition. 
But  I  desire  to  say  this,  with  regard 
especially  to  what  was  urged  by  Mr. 
Wallace,  that  I  think  a  Judge  would 
very  much  neglect  his  duty  if,  in  order 
to  save  himself  the  trouble  of  enquiring 
whether  there  was  de&ult,  and  whether 
the  man  had  posBessed  the  means  of  mak- 


ing payment  of  the  instalments  down  to 
that  time  ordered,  he  were  to  issne  a 
warrant  of  commitment,  with  a  stipnlation 
for  suspension  if  some  smaller  subib  were 
paid,  without  having  really  arrived  at  the 
conclusion  that  there  had  been  defanlt.  I 
think  that  that  would  be  a  most  irre^lar 
and  improper  proceeding,  and  one  which 
might  very  well  be  call^  in  question.  I 
thmk  that  it  would  be  an  abase.  But  if 
there  has  been  really  in  good  faith  a  deter- 
mination and  adjudication  of  a  past  de- 
fault, then  I  cannot  see  that  the  case  is 
really  open  to  the  objections  which  have 
been  rauied. 

LoBD  Macnaqhten. — I  concur. 

Order  appealed  from  reversed ;  the 
reaponderU  to  pay  to  the  appellant 
the  costs  0/ the  appeal  to  this  House. 

SolicitorB—Solicitor  to  the  Treasury,  lor  appel- 
lant ;  E.  A.  Fuller,  for  respondeDt. 


1888.  1   TOLHAUSEN  AND  ANOTHER  r. 

Feb.  3.  J  DAViES. 

NegUgenM — WaaU  of  Ordinary  Care-^ 
Duty  towards  Licensee — Runaway  Horse 
and  Cart — Plaintiff  injured  while  on  De- 
fendant's Premises. 

The  defendant's  horse,  by  the  negligence 
of  the  defendant's  servant^  ran  away  with 
a  cart,  and  turned  from  a  highway  into 
the  yard  of  the  d^endant's  house,  which 
opened  on  to  the  highway.  The  plaint\ff*s 
wife,  who  happened  to  be  paying  a  visit  at 
the  defendant's  house,  ran  out  into  the 
yard  to  see  what  was  the  matter,  wh)en  she 
was  met  and  knocked  down  by  the  horse 
and  cart,  receiving  serious  injuries: — 
Held,  that  under  the  circumstances  there 
was  no  duty  on  the  part  of  the  defendant 
to  use  ordinary  care  towards  the  piaintiff*s 
wife^  and  that  the  action  was,  ther^ors,  not 
maintainable. 

Appeal  from  the  judgment  of  the  County 
Court  Judge  at  Altrineham,  awarding  the 
plaintiff  8001.  damages  in  an  action  brmigfat 
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ToUatuin  v.  Davisi, 
for  injories  received  by  the  plaintiff's  wife, 
through  the  negligence  of  the  defendant's 
serraut.    The  facts  and  arguments  appear 
in  the  judgment  of  the  Court. 

Qmafcfrd  Bruee^  Q.C.,  for  the  defen- 
dant,  in  support  of  the  appeal. 

T.  WUks  ChiUy,  for  the  plaintiff. 

The  following  authorities  were  cited: 
SwihcoU  V.  Stardey  (1),  Corhy  v.  HiU{^)y 
Abraham  v.  Reynolds  (3),  Batchdor  ▼. 
FarUioue  (4),  GatOret  v.  EgerUm  (5),  CoUia 
y.  SMm  (6),  Blakemore  v.  The  Bristol  and 
ExOer  Railway  Company  (7),  Indermaur 
T.  Damee  (8),  Heaven  v.  Fender  (9),  Clarke 
▼.  Chambers  (10),  Wakeman  v.  Robinson 
(11),  Hammock  ▼.  YFAt^a  (12),  and  lUidge 
▼.  Goodwin  (13). 

C7ur.  ckfv.  vu2^ 

The  judgment  of  the  Court  (Mathew, 
J.,  and  Smith,  J.)  was  delivered  bj 

Smith,  J. — ^This  was  an  action  brought 
in  the  County  Court  of  Altrincham  against 
a  &rmer,  to  recover  damages  for  injuries 
SQstamed  by  the  plaintifi^s  wife,  by  reason 
of  the  negligence  of  the  defendant's  ser- 
▼ant.  The  following  are  the  facts  of  the 
case: — 

The  wives  of  the  plaintiff  and  the  defen- 
dant were  friends,  and  were  accustomed 
occasionally  to  call  upon  each  other  at 
their  respective  homes. 

On  the  26th  of  October,  1887,  the  plain- 
tiffs wife  had  gone  to  the  defendant's  house 

(1)  1  Hml.  k  K.  248  ;  26  Law  J.  Bep.  Exch. 
S38. 

(2)  4  Com.  B.  Rep.  N.S.  666 ;  27  Law  J.  Rep. 
C  J.  318. 

(8)  6  Hurl.  &  N.  143. 
(4)  Law  Bep.  11  Q.B.  D.  474. 
(6)  86  Law  J.  Bep.  C.P.  191 ;   Law  Rep. 
2C.P.371. 

(6)  37  Law  J.  Rep.  C.P.  233;  Law  Rep. 
8C.P.  496. 

(7)  8  E.  4:  B.  1036 ;  27  Law  J.  Rep.  Q.B« 
167. 

(8)  36  Law  J.  Rep.  C.P.  181;  Law  Rep. 
2C.P.31L 

(9)  52  Law  J.  Rep.  Q.B.  702;  Law  Rep. 
11  Q.B.  D.  603. 

(10)  47  Law  J.  Rep.  Q.B.  427;  Law  Bep. 
8Q3.D.827. 

(11)  1  Bing.  213. 

(12)  11  Com.  B.  Bep.  N.S.  688;  31  Law  J.  Rep. 
CP.  129. 

(18)  6  C.  k  P.  192. 
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to  call  upon  his  wife.  She  was  not  at  home, 
and  the  plaintiff's  wife  thereupon  deter- 
mined to  wait  till  her  return.  Whilst  so 
waiting,  the  defendant's  maid-servant,  who 
was  in  the  room  with  the  plaintiff*s  wife, 
shouted  out  that  some  one's  horse  and  cart 
were  galloping  up  the  road,  whereupon  the 
plaintiff's  wife,  not  knowing  which  way 
the  horse  and  cart  were  coming,  and  to 
see  what  the  noise  was  about,  ran  out  by 
the  back  door  of  the  house  into  the  defen- 
dant's yard,  and  whilst  in  the  yard,  pro- 
ceeding towards  the  road  from  whence  the 
noise  came,  she  was  knocked  down  by  the 
defendant's  horse  and  cart,  and  received 
serious  injury.  It  was  elicited  from  the 
defendant,  in  cross-examination,  that  he 
had  purchased  the  horse  about  two  months 
before  the  accident,  that  he  had  given 
about  40^.  for  it,  that  it  was  a  cross  be< 
tween  a  cart-horse  and  a  strong  van-horse, 
that  it  ran  in  a  trap  very  well,  and  went 
a  nice  pace,  that  it  had  a  little  ''  blood  "  in 
it,  and  the  defendant  swore  that  he  never 
had  a  quieter  or  more  steady  horse.  No 
evidence  was  given  in  contradiction  of 
this.  It  was  proved  that  on  the  day  in 
question,  this  horse  was  engaged  in  carting 
dung  to  a  heap  which  was  being  formed 
upon  a  green  by  the  side  of  a  highway 
which  passed  by  the  defendant's  farm- 
house, and  into  which  highway  the  de- 
fendant's yard  opened;  and  it  must  be 
taken  as  proved  that  about  four  o'clock  on 
that  day  the  defendant's  servant,  having 
emptied  his  cartload  of  dung  upon  the 
heap,  threw  his  fork  into  the  cart,  and 
said  *'  Gee  up "  to  the  horse,  whereupon 
the  horse  started  and  ran  away  along 
the  highway  towards  the  defendant's  houFe, 
and  turned  into  the  yard,  where  the 
plaintiff's  wife  was  then  standing,  and 
hence  the  injuries  sued  for. 

The  servant  of  the  defendant,  who  let 
the  horse  run  away,  was  not  called.  Upon 
this  state  of  facts  the  Judge  of  the  County 
Court,  who  tried  this  case  without  a  jury, 
gave  judgment  for  the  plaintiff  for  300/., 
and  from  this  judgment  the  defendant 
appealed.  It  must  be  borne  in  mind  that, 
this  being  an  appeal  from  the  County 
Court,  we  are  not  at  liberty  to  determine 
for  ourselves  whether  we  should  have  held 
the  defendant  liable,  the  sole  point  now 
8E 
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open  being  one  of  lacw — namely,  whether 
there  was  any  evidence  upon  which  the 
County  Court  Judge  could  have  found  as 
he  did. 

It  is  now  undoubted  law  that  to  sup- 
port what  is  cooiinonly  called  an  action 
for  negligence  against  a  defendant,  the 
plaintiff  must  prove  a  duty  to  exist  be- 
tween the  defendant  and  him,  a  breach  of 
such  duty,  and  damage  thereby.  There 
are  numerous  cases  as  to  this,  but  I  will 
here  quote  Lord  Esher's  words  in  Heaven 
V.  Pender  (9). 

He  there  says :  "  The  want  of  attention, 
amounting  to  want  of  ordinary  care,  is 
not  a  good  cause  of  action,  although  in- 
jury ensues  from  such  want,  unless  the 
person  charged  with  such  want  of  ordinary 
care  had  a  duty  to  the  person  com- 
plaining, to  use  ordinary  care  in  respect 
of  the  matter  called  in  question.  Action- 
able negligence  consists  in  the  neglect  of 
the  use  of  ordinary  care  or  skill  towards 
a  person  to  whom  the  defendant  owes  a 
duty  of  observing  ordinary  care  and  skill, 
by  which  neglect  the  plaintiff,  without 
contributor}'  negligence  on  his  part,  has 
suffered  injury  to  his  person  or  property." 

The  questions  which  arise  for  considera- 
tion, therefore,  are : — 

1.  Was  there  evidence  of  want  of 
ordinary  care  in  respect  of  the  matter  now 
called  in  question — that  is,  in  letting  the 
horse  run  away ) 

2.  If  there  was,  was  there  a  duty  then 
existuig  on  the  part  of  the  defendant  to 
use  ordinary  care  towards  the  plaintiff's 
wife— that  is,  not  to  let  the  horse  and 
cart  run  away  under  the  circumstances 
of  this  case. 

I  held  in  the  case  of  Watson  v.  Weekes 
and  another  (14),  on  the  19th  of  March, 
1887,  and  in  which  I  was  affirmed  by  the 
Court  of  Appeal  on  the  Ist  of  April,  1887, 
that  upon  proof  given  by  a  plaintiff  that 
the  defendant's  horse,  harnessed  to  a  cart, 
was  running  away  unattended  along  a 
highway,  whereby  the  plaintiff,  being 
lawfully  thereon,  was  injured,  a  Judge 
could  not  rightly  non-suit,  for  that  such 
facts  were  more  consistent  with  the  absence 
of  ordinary  care  in  the  superintending  the 
horse  than  with  such  care  having  been 

(14)  Not  reported. 


tused.  In  this  case,  however,  evidence  was 
given  of  the  origin  of  the  horse  startiog, 
and  if  the  plaintiff's  case  had  rested  solely 
upon  alleged  negligence  in  not  having 
the  horse  in  the  dung-cart  led  by  a  boy, 
coupled  with  the  throwing  in  of  the  fork 
and  the  use  to  the  horse  of  the  oommoa 
vernacular  *'  Gee  up,"  I  should  have  hesi- 
tated before  I  held  that  there  was  any 
evidence  of  any  want  of  due  care  on  the 
defendant's  servant's  part,  for  it  is  com- 
mon knowledge  to  any  one  who  knows 
anything  of  agricultural  affidrs  that  sach 
is  the  univeiial  and  ordinarily  accepted 
way  of  conducting  such  matters,  and  the 
mere  fact  that  a  horse  did  what  hundreds, 
I  may  say  thousands,  of  others  aknost 
daily,  at  certain  periods  of  the  year,  do 
not  under  similar  circumstances,  woold 
not  in  my  judgment  lead  me  to  the  con- 
clusion that  the  defendant's  servant  had 
been  guilty  of  any  omission  of  due  care. 

I  cannot,  however,  looking  to  the  evi- 
dence given  of  the  quality  and  character 
of  this  horse,  tending  to  shew  that  he  was 
an  ordinary  cart-horse,  say  that  there  was 
no  evidence  from  which  the  County  Court 
Judge  might  not  find  that  it  was  a  horse 
which  required  more  than  the  usual  and 
ordinary  care,  and  that  there  had  been  an 
omission  on  the  part  of  the  defendant's 
servant  to  use  such  care  when  he  let 
the  horse  run  away  as  he  did.  The 
County  Court  Judge  need  not  have  acted 
upon  the  statement  of  the  defendant  in 
his  own  favour  that  he  never  had  a 
quieter  or  more  steady  horse. 

Then  comes  the  question,  what  was  the 
duty  owed  by  the  defendant  for  the  acts  of 
his  servant  to  the  plaintiff's  wifef  The 
plaintiff's  wife  was,  when  she  was  at  the 
spot  where  she  was  injured,  a  bare  licensee, 
and  was  not  on  the  premises  of  the  defeo- 
dant  on  any  business  in  which  the  plaintiff 
or  his  wife  and  the  defendant  were  in- 
terested. 

What  then  is  the  duty  of  an  owner  of 
premises  to  a  mere  licensee  %  His  liabili' 
ties  differ  when  the  matter  complained 
of  is  a  defect  in  the  premises,  and  when 
the  matter  complained  of  is  an  act  of  mis- 
feasance— or,  in  other  words,  when  the 
matter  complained  of  is  active  n^ligence 
on  the  part  of  the  defendant  towards  the 
plaintiff. 
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Ab  regards  tbe  first,  the  owner  of  pre- 
miaeB  is  onder  no  liability  to  a  licensee 
unlasB  something  in  the  nature  of  a  trap 
oreonoealed  da^^ger  exists — ^see  Corhy  v. 
Hill  ^2) — for  the  licensee  must  take  the 
premises  as  he  finds  them,  and  there  is  no 
obligation  to  alter  the  premises  for  his 
safety  or  convenience.  He  must  take  them 
as  they  are,  save  as  above-mentioned,  for 
better  and  for  worse. 

When,  however,  misfeasance  is  what  ia 
complained  of,  it  is  the  duty  of  the  owner 
of  premises  not  to  neglect  to  use  ordinary 
care  and  skill  towards  the  licensee  in  what 
the  owner  is  doing,  so  that  the  licensee  may 
not  be  thereby  injured.  If  the  owner  does 
so  neglect,  and  Uie  licensee  is  thereby  in* 
jured,  the  owner  is  liable. 

It  was  held  in  the  case  of  Tehbutt  v.  The 
Bristol  and  Exeter  Railway  Company  (15) 
by  Lord  Chief  Justice  Cockbum,  Mr.  Justice 
Mellor,Mr.  Justice  Lush,  and  Mr.  Justice 
Hannen,  that  when  the  matter  complained 
of  by  a  licensee  is  an  act  of  misfeasance 
done  by  a  servant  of  the  defendant  in  the 
coarse  of  his  employment,  the  maxim  of 
"  Eeapondeat  superior  "  as  a  general  rule 
applied,  and  that  the  master  was  equally 
liable  as  if  he  had  done  the  act  himself. 
Was  there  then  in  this  case  evidence  from 
which  the  Crounty  Court  Judge  could  pro- 
perly have  held  a  duty  to  exist  on  the 
part  of  the  defendant  so  as  to  make  him 
liable  for  the  neglect  of  his  servant  to- 
wards the  plaintifTs  wife) 

I  am  willing  for  this  purpose  to  assume 
— and  this  is  the  most  &voiu«ble  way  to 
take  it  for  the  plaintiff— that  the  case  must 
be  determined  as  if  the  defendant  himself 
was  the  person  who  let  the  horse  run 
away  from  the  dung-heap.  As  was  pointed 
ont  by  Lord  Esher  and  Lord  Justice 
Bowen  in  the  Court  of  Appeal  in  Batchelor 
▼.  Forteseue  (4),  the  point  is,  was  there 
evidence  that  when  the  defendant  was 
gnilty  of  the  carelessness  complained  of, 
he  had  ireason  to  suppose  that  the  licensee 
would  be  where  he  was,  and  in  conse- 
quence of  such  carelessness  would  be  in- 
jured as  he  was) 

Mr.  Chitty,  on  behalf  of  the  plaintiff, 
laid  down  the  proposition  that  the  duty 

(15)  40  Law  J.  Bep.  Q.B.  78  j  Law  Eep. 
•  Q.B.73. 


owed  by  the  defendant  was  a  duty  to  any 
one  coming  in  the  way  of  the  horse  so 
allowed  to  run  away,  assuming  such  person 
was  not  doing  a  wrongful  act,  such  as  a 
trespass;  and  he  also  asserted  that  it 
made  no  difierence  whether  the  person  run 
over  was  upon  the  highway  or  off  it  when 
run  over.  I  deny  his  propositions.  Surely 
a  man  in  his  own  yard  or  field  may  leave 
his  horse  and  cart  unattended.  If  he  does 
so,  in  my  judgment  he  owes  no  duty  to 
any  one,  unless  he  has  reason  to  know  at 
the  time  he  so  leaves  it,  that  by  so  doing 
he  is  likely  to  injure  an  individual  who, 
in  fact,  may  be  there,  or  is  known  as  likely 
to  be  Uiere,  so  as  to  be  injured  thereby. 

Assuming  a  horse  and  cart  left  un- 
attended in  an  owner's  yard  or  field,  and 
no  one  there,  and  the  horse  runs  away, 
what  duty  is  there  to  any  one  coming  in 
afterwards  1  I  say  there  is  none,  unless 
there  was  evidence  that,  at  the  time  the 
horse  and  cart  were  left  unattended,  which 
is  the  act  of  carelessness  relied  on,  the  per- 
son leaving  the  same  had  reason  to  know 
that  the  person  afterwards  injured  was 
likely  to  come  into  the  yard  or  field,  and 
that  leaving  them  unattended  was  likely  to 
do  him  damage.  Then,  in  my  judgment, 
the  duty  would  arise ;  otherwise  it  would 
not. 

I  do  not  see  why  Mr.  Chitty  should 
have  eliminated  the  trespasser  in  his  pro- 
position, for  it  seems  to  me,  both  in  his 
case  and  that  of  the  licensee,  the  duty 
arises  not  to  be  guilty  of  active  negligence 
towards  them. 

As  regards  a  highway  the  considerations 
are  different,  for  as  regards  a  highway 
there  is  a  duty  towards  all  her  Majesty's 
subjects  passing  and  repassing,  to  take  care 
that  by  no  want  of  care  is  any  one  of  such 
persons  injured. 

If  Mr.  Chitty  were  right,  it  seems  to  me 
that  the  duty  to  a  mere  licensee  upon 
private  premises,  as  regards  misfeasance  by 
the  defendant,  would  be  the  same  as  to 
any  one  of  her  Majesty's  subjects  passing 
and  repassing  upon  a  highway,  which  in 
my  judgment  it  is  not.  Nor  can  I  find 
any  authority  to  support  his  proposition, 
and  he  has  produced  none. 

The  question  is  not  whether  the  horse 
running  away  was  likely  to  run  over  any 
pers  on  it  might  meet,  as  would  be  the  case 
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if  such  person  was  lawfully  on  a  highway, 
bat  whether  it  was  likely  to  ran  over  the 
particular  person  in  the  caae  complaining. 

If  this  were  not  so,  BcOchelor  v.  Fortes* 
cue  (4),  in  the  Court  of  Appeal,  must  have 
been  decided  otherwise  than  it  was,  for  in 
that  case  there  was  unquestionable  evi- 
dence that  the  plaintiff  had  a  licence  to  be 
where  he  was  when  injured  by  the  careless 
act  of  the  defendant ;  but  the  Court  held 
that  because  there  was  no  evidence  given 
to  shew  that  the  defendant  had  reason  to 
suppose  that  he  (the  plaintiff)  would  be 
where  he  was  when  injured,  being  a  mere 
licensee,  no  duty  existed  between  the  de- 
fendant and  him  when  he  was  injured. 
All  the  defendant  knew  in  the  present 
case  was  that  the  plaintiff's  wife  occasion- 
ally  called  upon  his  wife. 

Mr.  Chitty  says  that  the  defendant 
when  he  let  the  horse  run  away  from  the 
dung-heap  should,  as  a  reasonable  man, 
have  concluded,  if  he  had  thought  at  all 
upon  the  matter,  that  the  horse  would  have 
run  home.  Possibly  so ;  but  how  does  that 
shew  that  he  ought  to  have  known  that 
the  plaintiff's  wife  would  be  where  she  wasf 
No  evidence  was  given  to  shew  that  the 
defendant  knew  that  she  was  going  to  his 
house  on  the  day  in  question,  or  indeed 
during  that  week  or  month,  or  even  if 
there  had  been,  that  she  was  likely  to 
run  oiit  and  meet  the  cart  as  she  did. 
If  she  had  stayed  indoors,  as  a  reason- 
able woman  taking  care  of  herself  would 
have  done,  without  running  into  danger, 
no  accident  could  have  happened. 

In  my  judgment  there  was  no  evidence 
before  the  County  Court  Judge  that  the 
defendant  had  reason  to  suppose  when  the 
horse  was  allowed  to  run  away,  that  the 
plaintiff's  wife  was  likely  to  be  where  she 
was  when  run  over,  and  a  fortiori  run  over 
under  the  particular  circumstances,  and 
that  this  action  fails. 

It  was  further  contended  by  Mr.  Gains- 
ford  Bruce,  for  the  defendant,  that  even  if 
the  injuries  to  the  plaintiff's  wife  were  the 
direct  result  of  the  negligence  of  the  defen- 
dant's servant,  the  defendant  would  not 
be  liable,  because  in  such  a  case  the  maxim 
"  Respondeat  superior  "  does  not  apply.  He 
relied  on  the  cases  of  Southcote  v.  Stanley 
1)  and  TebbtUt  v.  The  Bristol  and  Exeter 
~'ailwwy  Company  (15).     On  this  ground 


also  my  brother  Mathew  was  furepared  to 
hold,  )i  it  had  been  necessary,  that  the 
action  does  not  lie. 

Appeal  aXLowed. 

Solicitois— Pritchard,  Xngledeld  k.  Go.,  agents 
for  J.  Leigh,  Manchester,  for  plaintiff;  Sharpe, 
Parkers  &  Co.,  agents  for  W.  BJ.  Cave,  Altrin- 
cham,  for  defendant. 
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1887.  ' 

Nov.  28.   I       THB  QUERN  «.  THB  ABCH- 

1888.  r  BISHOP  OP  YORK. 

April  25.^ 

Church  amd  Clergy — Convocation'^ 
JurisdicHon  of  Queen's  Bench  Division. 

The  proceedings  of  Convocation  relaHng 
to  the  internal  administration  of  its  affairs 
are  not  subset  to  ^  control  of  the  Courts 
of  law,  cmd  no  appeal  lies  from  the  decision 
of  the  Archbishop  on  questions  arising 
therefrom. 

Order  nm  calling  on  the  Archbishop  of 
York  to  shew  cause  why  a  writ  of  moTida- 
mus  should  not  issue  commanding  him  to 
admit  the  Rev.  Canon  TriBtram  as  Proctor 
for  the  clergy  of  the  archdeaconry  in 
Convocation.  The  £acts  of  the  case  as  set 
forth  by  the  Canon  in  his  affidavit,  and 
not  contradicted,  were  as  follows : — 

On  the  22nd  of  July,  1886,  the  Arch- 
deacon of  Durham  held  a  meeting  of  the 
beneficed  clergy  of  the  archdeaconiy  for 
the  purpose  of  decting  proctors,  as  dincted 
by  the  mandate  of  his  Grace  the  Arch- 
bishop of  York.  At  the  said  meetiug  the 
Hon.  and  Bev.  Canon  Grey  and  myself 
were  nominated  as  proctors.  A  protest 
was  then  lodged  against  my  nomination 
on  the  ground  that  it  was  in  direct  con- 
travention of  the  rule  laid  down  by  his 
Grace  the  Archbishop  of  York,  that  the 
proctors  must  be  dergy  beneficed  within 
the  archdeaconry  which  they  represent. 
The  archdeacon  accepted  the  protest,  and 
stated  he  would  ''  deal  with  it  presently.'' 
Canon  Chester  then  nominated  the  Bev. 
J.  Baily.  Before  taking  a  show  of  hands 
the  archdeacon  read  a  letter,  dated  the 
16th  of  July,  1886,  which  he  had  addrsssed 
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The  Queen  ?.  AroKbUhop  of  Tork. 
io  the  Aiohbiahopy  of  which  thQ  following 
IB  a  copy  : — 

"  Election  of  Proctors  for  Convocation. 
*■  Arohdeaconry  of  Dorham,  July  16, 1886. 

«  My  dear  Lord  Archbishop, — My  atten- 
tion has  been  directed  by  a  beneficed 
datgyman  of  this  archdeaconry  to  a  deci- 
sion said  to  have  been  given  by  your 
Graoe  in  the  case  of  an  '  appeal  from  the 
dergy  of  the  Archdeaconry  of  Liverpool ' 
oa  the  18th  day  of  February  in  the  pre- 
sent year.  It  is  believed  that  this  decision 
should  affect  my  own  action  as  returning 
ofBoer,  and  the  Bishop  of  Durham,  to 
whom  I  referred  the  circumstances,  has 
asked  me  to  submit  them  for  your  Grace's 
decision. 

"The  portions  of  the  decision  upon 
which  stress  is  laid  are  these  : — 

« <  The  material  question  of  the  appeal 
is  whether  a  clergyman  elected  as  proctor 
for  the  clergy  of  an  archdeaconry  should 
be  himself  beneficed  in  that  archdeaconry. 

**'In  the  Province  of  York  .  .  .  the 
unit  of  representation  is  the  archdeaconry, 
and  by  parity  of  reasoning  the  proctors 
must  be  beneficed  clergymen  of  the  arch- 
deaconry. 

" '  As  in  Canterbury,  the  diocese  is  the 
unity  and  the  proctor  must  belong  to  the 
diocese;  so  in  York,  where  the  arch- 
deaconry is  the  unit,  the  proctor  should 
belong  to  the  archdeaconry.  The  Chester 
citation,  however  it  came  into  existence, 
egresses  this;  it  also  corresponds  with 
the  general  custom.' 

"The  special  circumstances  in  this 
archdeaconry,  which  I  venture  to  submit 
to  your  Grace,  are  as  follows :  The  Bev. 
Canon  Tristram  has  been  for  many  years 
proctor  for  the  clergy  of  the  archdeaconry, 
and  although  objection  has  been  from 
time  to  time  expressed  on  the  ground  that 
he  is  not  a  beneficed  dergyman  of  the 
archdeaconry,  I  am  not  aware  that  any 
tf><^liTiTntt1  protest  has  been  lodged  against 
his  candidature.  I  felt  myself  bound  at 
the  last  dection  to  admit  that  candidature 
by  your  Grace's  decision  in  the  case  of  the 
Bev.  Thomas  Hedley  in  1874,  but  it  is 
now  urged  upon  me  that  your  Grace's 
later  decision  gives  me,  as  returning 
officer,  no  alternative. 

"Your  Grace   is   aware   that    Canon 
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Tristram  lives  within  the  limits  of  the 
archdeaconry;  but  it  is  held  that  the 
cathedral  church  and  precincts  thereof  are 
extra-parochial,  and  that  a  canonry  in  the 
cathedral  church  is  not  a  benefice  in  the 
archdeaconry  as  contemplated  in  your 
Grace's  decision.  In  support  of  this  posi- 
tion it  is  alleged  that  the  cathedral  church 
is  represented  in  Convocation  by  a  dean, 
two  archdeacons,  and  an  elected  proctor ; 
so  that  out  of  a  body  of  seven  persons, 
four  have  seats  in  Convocation;  and, 
again,  that  no  canon  of  the  cathedral 
church  of  Durham  has  ever  voted  or 
daimed  a  vote  in  the  dection  of  a  proctor 
for  the  archdeaconry,  or  has  in  any  way 
acted  or  been  regarded  as  a  beneficed 
clergyman  of  the  archdeaconry. 

''As  the  question  will  probably  be 
raised  at  the  nomination  of  proctors, 
which  is  fixed  for  the  23rd  inst.,  and  as 
any  decision  which  I  may  give  would 
naturally  form  the  subject  of  an  appeal  to 
your  Grace,  and  possibly  result  in  a  new 
election,  I  venture  to  hope  that  your 
Grace  will  be  kind  enough  to  inform  me 
if  the  paragraphs  which  I  have  quoted 
correctly  express  your  Grace's  decision, 
and  if  that  decision  is  binding  in  the 
circumstances  which  I  now  submit  to 
your  Grace.  Your  Grace  will,  I  am  sure, 
feel  with  me  that  an  appeal  and  a  second 
dection  are,  if  possible,  to  be  avoided. 

«  As  this  question  is  of  public  interest, 
your  Grace  will,  I  trust,  allow  me  to 
make  public  use  of  your  reply  to  this 
note,  and  it  will  be  a  public  convenience 
if  that  reply  can  be  received  by  me  here 
not  later  than  Wednesday,  the  21st  inst. 

''  I  have  the  honour  to  remain 

"  Your  Grace's  most  faithful  servant, 
"  H.  W.  Watkins, 
"  Archdeacon  of  Durham." 

The  archdeacon  also  read  a  letter  which 
he  had  received  from  the  archbishop, 
dated  the  17th  of  July,  1886,  in  reply  to 
his  said  letter,  of  which  the  following  is  a 
copy:— 

"  Bishopthorpe,  York,  July  17, 1886. 

"My  dear  Archdeacon  Watkins, — I 
have  already  given  an  opinion  upon  the 
question  which  you  raise  in  answer  to  a 
private  enquiry. 

"  I  adhere  in  all  respects  to  the  decisicm 
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which  I  gave  in  the  Liverpool  oase,  that 
a  dergyman  who  would  represent,  as 
proctor  in  Convocation,  an  arohdeaconiy 
must  he  beneficed  in  the  archdeaconry. 
'As  in  Canterbury,  the  diocese  is  the 
unit,  and  the  proctor  must  belong  to  the 
diocese;  so  in  York,  where  the  arch- 
deaconry is  the  unit,  the  proctor  should 
belong  to  the  archdeacomy.  The  Chester 
citation,  however  it  came  into  existence^ 
expresses  this;  it  also  corresponds  with 
the  general  custom/ 

''  It  is  not  enough  to  qualify  a  proctor 
that  he  be  resident  within  the  arch- 
deaconry, as  to  geographical  limit ;  nor  is 
it  enough  that  he  holds  a  benefice.  He 
must  hold  a  benefice  withiu  the  arch- 
deaconry both  as  to  geographical  limit 
and  as  to  jurisdiction. 

"  The  decision  in  Mr.  Hedley's  case  does 
not,  so  far  as  I  remember,  cover  this  case. 
Mr.  Hedlej  was  an  honorary  canon  of  a 
cathedral  of  the  new  foundation,  and  could 
not,  I  think,  represent  his  chapter  in 
Convocation.  Consequently  his  honorary 
oanonry  did  not  confer  a  second  franchise. 
He  oidy  could  have  daimed  as  a  clergy- 
man of  the  diocese.  The  decision  in  that 
case  was  the  decision  of  my  very  able 
Chancellor,  Mr.  Yemen  Harcourt  I  have 
reason  to  know  that  he  gave  it  with  some 
hesitation,  and  under  the  belief  that  the 
diocese  was,  so  far  as  he  knew,  the  unit  of 
representation.  I  have  reason  also  to 
know  that  his  attention  was  not  directed 
to  the  wide  difference  in  constitution  be- 
tween the  Northern  and  Southern  Pro- 
vinces. Having  referred  the  matter  to 
my  Chancellor,  I  feel  bound  to  adopt  his 
opinion  as  it  stood,  though  I  was  not  with- 
out misgivings. 

"  But  this  case  is  quite  different  from 
that  of  a  canon  who  votes  for  a  representa- 
tive of  the  chapter,  and  might  himself  be 
elected  as  such  representative.  We  have 
in  York  two  canons  whose  only  benefice 
in  the  Archdeaconry  of  York  is  a  canonry, 
and  who,  in  virtue  of  that  qualification, 
vote  at  the  election  of  proctors  for  the 
chapter.  They  have  never  claimed  to  vote 
also  as  dergymen  of  the  archdeaconry  upon 
the  same  qualification ;  and  I  think  I  may 
venture  to  say  that,  if  they  had,  the  vote 
would  not  have  been  admitted. 

<'  I  have  marked  this  letter  '  Private ' 


beeause,  to  my  thinking,  it  does  not  become 
of  public  right  until  an  occasion  for  its  use 
shall  have  arisen;  and  I  should  suppose 
an  occasion  for  its  use  will  not  arise.  If 
any  such  nomination  as  it  applies  to  should 
be  brought  forward  on  the  election  day, 
you  would  then  be  within  your  right  in 
reading  it.  But  if  no  such  nomination 
be  brought  forward,  the  publication  of  it 
would  be  a  needless  personality,  and  I 
think  you  will  agree  with  me  that  this  ha4 
better  be  avoided. 

"  I  am  yours  truly, 

"  W.  Ebor. 
""The  Yen.  Archdeacon  Watkina*" 

The  proposer  and  seconder  of  my  nomi- 
nation naviug  declined  to  withdraw  theia 
nomination,  a  show  of  hands  was  then 
taken,  with  the  following  result :— danoo 
Grey,  33 ;  the  Rev.  J.  Baily,  26  ;  and  my- 
self, 15.  A  poll  was  then  demanded  by 
my  proposer,  and  was  opened  immediatdy, 
and  was  conduded  on  the  31st  of  July, 
1886,  when  the  final  result  was  thus  de- 
clared :  Canon  Grey,  86 ;  myself,  66;  and 
the  Bev.  J.  Baily,  57.  The  archdeacon 
thereupon  announced  that  it  would  be  his 
duty  to  make  a  spedal  return  to  the  Bishop 
of  Durham,  stating  what  votes  had  been 
recorded.  This  return,  which  I  submit 
was  irregular  and  incomplete,  having  been 
made  to  the  diocesan,  the  Archbishop, 
without  waiting  to  hear  from  me,  of  his 
own  motion  decided  that  Canon  Grey  and 
the  Bev.  J.  BaOy  were  duly  elected. 

Ths  Archbishop  of  York,  in  penon^ 
shewed  cause. 

Dr.  Tristram,  Q.C,  and  Jeune,  appeared 
in  support  of  the  order. 

The  arguments  and  authorities  cited 
sufficiently  appear  in  the  judgment. 

The  judgment  of  the  Court  (Lord  Cole- 
ridge, C.J.,  Pollock,  B.,  and  Hawkins,  J.) 
was  delivered  (on  April  25,  1888)  by 

LoBD  CoLBBiDGE,  C.J. — In  this  case  the 
Archbishop  of  York  was  called  upon  to 
shew  cause  why  a  writ  oimandafnut  should 
not  issue  directed  to  him,  commanding 
him  to  order  that  the  name  of  Henry 
Baker  Tristram,  derk  in  holy  orders,  and 
one  of  the  canons  of  the  cathedral  church 
of  Durham,  be  called  as  one  of  the  prootoni 
for   the   archdeaconry  of  Durham,  and 
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otherwise  to  admit  him  to  act  as  such 
proctor  in  the  Convocation  of  the  Province 
of  Tork.  The  fiacts  oat  of  which  this  ap- 
plication has  arisen  are  few,  simple,  and 
undisputed ;  but  they  give  rise  to  a  variety 
of  historical  and  legal  questions,  not,  per- 
haps, altogether  easy  of  solution,  if  it  were 
necessary  to  solve  them.  In  the  Northern 
Convocation  the  parochial  clergy  are,  and 
have  been  for  centuries,  represented  by 
two  proctors  from  each  archdeaconry  within 
the  Province  of  York ;  in  addition  to  these 
^ere  are,  as  in  the.Provinoe  of  Canter- 
bury, the  deans  of  each  cathedral,  the 
archdeacons,  and  a  representative  of  each 
cathedral  chapter.  Ihe  Archbishop  is,  as 
in  the  Southern  Province,  the  president  of 
the  Convocation. 

In  the  month  of  July,  1886,  a  fresh  Con- 
vocation was  summoned,  and  in  the  arch- 
deaconry of  Durham  the  election  of  the 
two  proctors  to  be  returned  as  representa^ 
tives  for  the  parochial  clergy  of  that  arch- 
deaconry was  a  contested  one.  The  third, 
fourth,  fifth,  and  sixth  paragraphs  of  the 
affidavit  of  Canon  Tristram  are  not  con* 
tradicted  as  to  these  &ct8  by  anything  in 
the  affidavits  filed  by  the  Archbishop ;  and 
I  read  them  so  far  as  they  narrate  the 
fibcts  out  of  which  this  application  has  arisen. 
[His  Lordship  here  r^  them  as  above.] 
Whether  the  dedsion  of  the  Archbishop 
was  correct  in  point  of  law  is  a  matter  on 
which  we  offer  no  opinion,  an  expression 
which  must  not  be  taken  as  suggesting 
anything  in  any  way  unfavourable  to  it, 
but  simply  that,  as  we  have  not  had  the 
matter  argued,  we  think  it  better  to  be 
silent.  Before  any  argument  upon  his 
Grace's  decision  the  question  must  be  de- 
cided whether  we  have  any  jurisdiction  to 
enquire  into  it ;  whether  this  Court  is  a 
Court  of  appeal  from  the  Archbishop,  and 
can  correct  any  errors  of  his  committed  in 
his  conduct  of  the  afiairs  of  his  Convoca- 
tion, supposing  that  he  has  in  fact  com- 
mitted any  errors.  This,  it  must  be  ob- 
served, is  not  a  case  in  which  the  Arch- 
bishop has  declined  to  act.  If  it  were, 
diffisrent  considerations  might  arise,  and 
our  judgment  might  be,  though  we  do  not 
say  it  would  be,  different.  It  is  a  case  in 
which  he  has  acted  and  has  decided ;  and 
ihe  application,  though  in  form  of  a  man- 
damus, is  in  truth  and  substance  an  appli- 
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cation  to  us  to  annul  his  act  and  reverse 
his  decision.  Have  we  any  such  jurisdic- 
tion as  the  application  assumes  % 

It  is  conceded  that  our  jurisdiction  is 
invoked  for  the  first  time  during  the  many 
centuries  of  the  existence  of  the  Convoca- 
tions; and  in  face  of  the  fact  that  con- 
tested elections  must  have,  and  have  in  fact, 
occurred,  in  which  the  defeated  parties 
might  have  had  recourse  to  our  jurisdic- 
tion to  correct  the  decisions  of  i^e  Primates, 
if  such  jurisdiction  had  in  fact  or  in  law 
existed.  Nor  is  this  surprising,  if  the 
history  and  constitutional  position  of  these 
bodies  is  recollected.  Our  supposed  juris- 
diction, it  must  be  remembered,  rests  on 
no  statute ;  if  it  exists  at  all,  it  exists  at 
common  law,  and  existed,  therefore,  in 
days  when  Convocations  were  as  important 
as  Parliaments,  as  independent,  perhaps 
as  powerful.  This  writ,  if  the  argument 
be  correct,  might  have  been  directed  to 
Chichele  or  Sudbury,  to  Scrope  or  Wolsey, 
as  well  as  to  Archbishops  Benson  or 
Thomson.  What  was  the  exact  origin  of 
Convocation,  at  what  point  of  time  it  was 
divided  into  two  bodies,  whether  it  be  the 
synod  of  the  nation,  whether  it  be,  as  the 
139th  Canon  decrees,  ''the true  Church  of 
England  by  representation'' — these  are 
questions  antiquarian  rather  than  prac- 
tical, and  need  not  detain  us  now.  Pro- 
bably in  some  shape  it  is  older  than  Par- 
liament ;  certainly  in  the  time  of  Edward 
I.  and  Edward  II.  there  were  attempts 
made,  partially  and  temporarily  successful, 
to  incorporate  it  into  Parliament.  The 
clergy  are  still  summoned  in  the  writs 
addressed  at  the  beginning  of  each  Par- 
liament to  the  Archbishops  and  Bishops  of 
England — and  it  was  the  same  in  Ireland 
before  the  disestablishment — though  this 
has  long  ceased  to  be  anything  more  than 
an  obsolete  form.  The  old  writ  remains 
as  a  piece  of  historical  evidence ;  but  the 
separation  of  Convocation  and  Parliament 
has  been  complete  since  the  days  of 
Richard  II.,  if  not  of  Edward  III.  In  Con- 
vocation the  clergy  not  only  passed  canons 
with  the  king's  consent,  but  taxed  them- 
selves, which,  like  many  a  right  once 
earnestly  contended  for  as  a  privilege,  be- 
came in  lapse  of  years  a  burden,  and  was 
finally  rielinquished  about  1665  in  conse- 
quence of  a  verbal  and  wholly  informal 
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agreement  between  Archbishop  Sheldon 
and  Lord  Clarendon,  who  was  at  the  time 
Lord  Chancellor.  (See  Speaker  Onslow's 
note  in  the  Oxford  edition  of  Burnet's 
Oum  Times,  vol.  1,  p.  302.)  Convocation, 
as  appears  from  the  collection  of  prece- 
dents in  the  Codex  of  Gibson — which 
for  this  purpose  is  of  good  authority — was 
summoned  not  directly  by  the  king's  writ, 
but  by  the  writ  of  the  archbishop  and 
biphops,  the  archbishop  being  set  in  motion 
by  the  king,  and,  as  Dr.  Bum  tells  us,  for 
the  most  part  varying  in  his  summons 
from  the  king's  writ  both  as  to  the  time 
and  place  of  meeting.  In  this  Convoca- 
tion, he  continues,  **  the  archbishop  sat  as 
king;  his  suffragans  sat  in  the  Upper 
House  as  his  peers ;  the  deans,  archdeacons, 
and  proctor  for  the  chapter  represented 
th0  burghers,  and  the  two  proctors  for  the 
clergy  the  knights  of  the  shire.  And  so 
this  body,  instead  of  being  one  of  the 
estates,  as  the  king  (Edward  I.)  designed, 
became  an  Ecclesiastical  Parliament  to 
make  laws  and  to  tax  the  possessions  of 
the  clergy "  {Bum,  ed.  1842,  vol.  2,  pp. 
22-23).  To  the  members  of  Convocation 
were  accorded,  by  the  8  Hen.  6.  c.  1, 
"  for  the  security  and  quiet  of  the  prelates 
and  clergy  for  ever  hereafter,  such  liberty 
or  defence  in  coming,  tarrying,  and  re- 
turning as  the  great  men  and  commonalty 
of  the  realm  called  or  to  be  called  to  the 
King's  Parliament  do  enjoy  and  were 
wont  to  enjoy,  or  in  time  to  come  ought 
to  enjoy."  AH  this  and  much  more  as  to 
the  powers  and  privileges  of  Convocation 
may  be  collected  from  the  precedents  in 
Gibson  above-mentioned,  and  is  set  out 
shortly  and  clearly  in  Godolphvn's  Ahridg- 
ment,  pp.  586  et  seq.  Its  antiquity  ap- 
pears Arom  him  whom  Godolphin  calls 
''Mr.  Bede";  and  the  passage  in  Lord 
Coke*8  Fourth  Institute  devoted  to  Con- 
vocation shews  the  respect  which  he,  no 
favourer  of  ecclesiastical  pretensions, 
thought  due  to  Convocation  while  it  kept 
within  the  limits  prescribed  to  it  by  the 
ancient  English  Constitution.  Blaekstone, 
book  1^  c.  7,  is  to  the  same  effect.  The 
whole  history  of  the  junction  of  Convoca- 
tion with  Parliament  and  its  subsequent 
separation  is  to  be  found  in  FuUer^s  Church 
History,  book  5,  and  in  Collier's  EceU- 
siastical  Ilisiory  (4th  and  5th  volumes  of 


the  London  edition  of  1841).  In  the  case 
of  Bird  V.  Smith  (1)  it  was  held  by  Lord 
EUesmere,  who  was  assisted  by  the  two 
Lord  Chief  Justices  Popham  and  Coke, 
and  the  Lord  Chief  Baron  Fleming,  that 
canons  passed  by  Convocation  on  eccle- 
siastical matters,  with  the  assent  of  the 
king,  bind  the  whole  realm.  One  of  the 
reasons  given  in  the  report  of  this 
judgment  is  that  the  Convocations  origi- 
nally were  and  in  law  continued  to  be 
part  of  the  Parliament,  of  England.  The 
point,  indeed,  as  to  the  binding  effect  of 
canons  must  be  considered  as  overruled  by 
Lord  Hardwicke  in  the  fiimous  case  of 
Afiddleton  v.  Cro/t  (2),  a  case  repeatedly 
acknowledged  as  law,  and  especially  by 
the  Court  of  Common  Pleas  in  MarshaU 
V.  The  Bishop  of  Exeter  (3).  But  the 
historical  reasons  remain  true  as  histoiy, 
and,  indeed,  cannot  be  denied.  Further, 
it  was  seriously  debated  in  the  time  of 
Charles  I.  (1640)  whether  by  a  dissolution 
of  Parliament  Convocation  was  also  dis- 
solved. In  fact,  fortified  by  the  opinion 
of  the  Lord  Keeper  Ford  and  Littleton, 
Chief  Justice  of  the  Common  Pleas,  Con- 
vocation continued  to  sit  after  Parliament 
was  dissolved,  and  passed  several  canons. 
It  would  not  be  wise  to  rely  on  the  au- 
thority of  a  precedent  created  by  Charles  I. 
and  under  the  primacy  of  Laud,  but 
the  very  contention  is  a  proof  both  of  the 
ancient  rights  and  the  absolute  indepen- 
dence of  Convocation,  and  the  notion  of 
the  King's  Bench  of  that  day  interfering 
by  mandamus  to  command  the  Archbishop 
to  admit  a  particular  proctor  to  sit  and 
vote  in  Convocation  was  one  which  as- 
suredly no  Judge  of  that  time  would  have 
even  for  a  moment  entertained.  Indeed) 
the  celebrated  judgment  of  Lord  Hard- 
wicke in  i/tWc/^/on  V.  Crofi  (2) — which  Mr. 
Justice  Yaughan  Williams  in  MarshaU  ▼. 
The  Bishop  of  Exeter  (3)  described  as  '*a 
prodigy  of  industry  and  learning" — is 
founded  upon  the  broad  distinction  which 
exists  between  the  power  of  Convocation 
and  its  privileges  when  acting  within  its 
own  jurisdiction  and  upon  its  own  subjectSi 

(1)  Mooie,  781. 

(2)  2Str.l066;2  Atk.  660. 

(3)  7  Com.  B.  Bep.  19.8.  658  ;  affirmed  on  ap> 
peal  18  Com.  B.  Rep.  K.S.  820;  81  Law  J. 
Bep.  C.P.  262. 
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t&d  the  power  of  the  same  body  when  it 
tttempta  to  bind  the  laity  and  to  impose 
anyihingy  even  eoclesiasti(»d  in  its  nature^ 
on  the  nation  without  the  authority  of 
Parliament. 

What  we  are  asked  to  do  is  to  interfere 
in  the  internal  affidrs  of  an  ancient  body 
as  old  aa  Ftoliament  and  as  independent, 
to  control  the  action  of  its  president,  and 
to  revise  or  reverse  his  decision  on  a 
matter  relating  to  the  constitution  of  the 
body  itaelf.  For  700  or  800  years,  it  is 
conoeded,  no  precedent  for  such  an  inter- 
ference can  be  found.  Such  an  inter- 
ference would  not  only  be  without  a 
shadow  of  precedent,  but  would  be  incon- 
aistait  with  the  character  and  constitution 
of  the  body  with  which  we  are  asked  to 
interfere.  Accordingly  we  discharge  the 
mky  and  with  costs. 

Hule  discharged* 


Solicitors — Archbishop  of  York  in  person; 
Dangerfield  &  Bljthe,  agents  for  Haigieaves 
&  Joblin,  Durham,  for  (Sknon  Tristram. 


IflCHAliLMAS  188}  to  MiC&AELtiAS  1888. 


401 


1888. 
March 


22./ 


COWAN  V.  O'OONNOB. 


Mayo7^8  Court — Jurisdiction — Prohihi- 
tion — CofUract  in  City — Amount  over  50L 
— Telegram. 

Plaintiff  telegraphed  from  Regent  Street 
to  defmdamt  at  Ludgate  Hill  directing  him 
to  make  bets,  on  his  behalf^  on  certain  horses. 
Defendcmt  replied  by  telegram,  '^  You  are 
an."  Upon  plaintiff  suing  defendant,  as  his 
agent,  in  the  Mayor's  Court  for  356^.  re- 
eeived  to  his  use,  defendant  applied  for  a 
writ  qf  prohibition : — Held,  that  the  applir 
coBtion  must  be  reused,  since  the  whole 
cause  of  action  arose  within  the  city — the 
telegraph  office  being  merely  the  jnedium 
through  which  the  parties  were  brought  into 
eofhmumcation — and  they  were  accordingly 
in  the  same  position  as  if  they  had  met 
together  in  the  city  and  made  a  contract. 

Thia  was  a  summons  referred  to  the 
Court  by  the  learned  Judge  at  chambers, 
for  a  writ  of  prohibition  to  the  corpora- 
Vou  67.- Q.B. 


tion  of  London  and  to  the  plaintiff  in  an 
action  in  the  Mayor's  Court. 

The  declaration  waa  that  the  defendant, 
acting  for  and  on  behalf  of  the  plaintiff 
and  as  his  agent  in  wagering  on  certain 
horse-races,  received  to  the  use  of  the 
plaintiff  356Z.,  and  the  plaintiff  claimed 
the  amount  on  an  account  stated. 

Erom  affidavits  it  was  proved  that  the 
plaintiff  telegraphed  from  an  office  in 
B^ent  Street  to  the  defendant  at  Ludgate 
Hill,  within  the  city,  directing  him  to 
put  certain  sums  of  money  as  bets  on  dif- 
ferent horses. 

The  address  given  by  the  plaintiff  was 
the  Fall  Mall  Club,  outside  the  city. 

The  defendant  replied  by  a  telegram 
from  the.  office  at  Ludgate  Circus,  *'  You 
are  on." 

The  defendant  in  his  affidavit  alleged 
that  he  did  not  make  any  bet  with  any 
other  person  in  consequence  of  the  tele- 
grams on  behalf  of  the  plaintiff,  and  that  he 
had  not  received  any  money  in  respect  of 
bets  made  on  behalf  of  the  plaintiff  or  in 
consequence  of  the  telegrams. 

Danchwerts,  for  the  defendant,  in  sup- 
port of  the  summons. — Two  points  are 
submitted — ^in  the  first  place,  If  the  bets 
were  made  directly  between  the  parties, 
the  plaintiff  cannot  recover  the  sum  he 
claims,  for  there  is  no  cause  of  action.  If 
there  was  a  contract  of  agency,  then  the 
whole  cause  of  action  did  not  arise  within 
the  city ;  accordingly,  the  jurisdiction  of 
the  Mayor's  Court  is  ousted. 

The  whole  cause  of  action  must  arise 
within  the  city — Cooke  v.  GiU  (1).  But 
here  it  is  submitteed  that  the  postal  tele- 
graph office  was  the  agent  between  the 
parties,  on  the  principle  laid  down  in 
Byrne  v.  Van  Ti&nhoven  (2).  The  plain- 
tiff's authority  to  the  agent  was  given,  if 
at  all,  outside  the  city.  The  authority 
must  be  proved,  for  it  is  material  to  the 
cause  of  action.  From  the  evidence  filed, 
it  is  not  shewn  that  money  was  received 
by  the  defendant  in  the  city.  Johnstone 
V.  Benham  (3)  is  also  in  point. 

Francis  WaU,  for  the  plaintiff,  opposed. 

(1)  42  Law  J.  Bep.  C.P.  98;  Law  Eep. 
8  C.P.  107. 

(2)  Law  Rep.6  C.l>.  D.  344. 

(3)  Times  Law  Bep.  813. 
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Cowan  V.  O'Connor, 
It  is  submitted  that  the  whole  transac- 
tion between  the  plaintiff  and  the  defendant 
took  place  and  was  concluded  in  the  ^ty. 
The  telegraph  wire  was  simply  the  medium 
of  communication,  in  the  same  way  as  a 
speaking  tube  or  telephone.  [At  this 
point  he  was  stopped  by  the  Court.] 

Manistt,  J. — In  this  case  the  defen- 
dant seeks  to  obtain  a  writ  for  prohibition 
directed  to  the  Mayor's  Court,  in  a  cause 
in  which  the  sum  he  is  sued  for  exceeds 
50^.,  on  the  ground  that  the  whole  cause 
of  SLction  must  arise  within  the  city  of 
London. 

Now  it  appears  that  the  plaintiff's  order 
to  the  defendant  was  sent  by  telegram,  and 
this  seems  to  me  to  be  precLsely  the  same 
thing  as  sending  a  letter  through  the  post- 
office.  Until  the  telegram,  or  as  I  have 
said  a  letter,  reaches  the  defendant,  he 
can  have  no  authority.  Here  the  defendant 
received  the  plaintiff's  telegram  in  the  city, 
and  answered  it  in  the  city. 

It  has  been  argued  that  the  authority 
of  the  telegraph  office  to  send  this  tele- 
gram ought  to  be  proved,  and  that  this  is 
a  point  which  shews  that  something  in 
the  case  arises  outside  the  city.  But  this 
is  not  so,  all  the  plaintiff  need  prove  is 
the  receipt  by  the  defendant  of  the  order 
directly  from  him,  and  the  answer  directly 
to  him. 

It  is  urged  upon  us  that  Johnstone  v. 
Benham  (3)  is  in  point,  but  this  is  not  so. 
There  the  defendant  gave  an  order  to  a 
third  party  to  go  and  give  an  order  in  the 
city,  and  therefore  it  was  necessary  in  that 
case  to  prove  that  the  authority  to  the 
third  person  was  given  inside  the  city.  In 
Cooke  V.  GiU  (1)  the  defendant  drew  and 
indorsed  the  bills  in  question  in  Philadel- 
phia, and  then  handed  them  over  to  the 
agents  of  the  plaintiJOGs,  who  transmitted 
them  to  the  plaintiflfo  in  London ;  so  that 
all  that  created  a  material  part  of  the 
cause  of  action  arose  outside  the  city. 

It  is  clear  that  here  there  is  no 
need  to  prove  that  the  telegraph  office 
had  authority  to  send  the  telegram ;  this 
office  was  but  the  medium  through  which 
the  parties  were  brought  into  communi- 
cation, and  they  are  accordingly  in  the 
same  position  as  if  they  had  met  together 
and  made  a  contract*    I  am  of  opinion 


that  this  application  must  be  refused,  once 
there  is  nothing  to  justify  us  in  granting 
it. 

Hawkins,  J. — I  am  of  the  same  opi- 
nion. It  has  been  argued  that  since  the 
plaintiff's  directions  to  the  defendant  were 
telegraphed  from  the  office  in  Regent 
Street,  although  received  by  the  defendant 
in  the  city,  part  of  the  cause  of  action 
arose  outside  the  jurisdiction  of  the  city  of 
London.  With  this  argument  I  do  not 
agree.  I  am  clearly  of  opinion  that  where 
a  person  opens  a  correspondence  and  initi- 
ates a  transaction  .by  telegram,  he  must 
be  treated  as  though  he  were  speaking  to 
the  person  with  whom  he  so  corresponds 
at  the  place  to  which  he  has  directed  the 
telegram  to  be  sent.  And  any  reply  by 
telegram  to  his  communication  must  be 
treated  as  given  to  him  by  his  ooire- 
spondent  at  the  telegraph  office  from  which 
it  is  sent.  Here  the  reply  was  sent  from 
an  office  in  the  city,  and  clearly  the  con- 
tract was  made  in  the  city. 

Beyond  this,  however,  it  is  urged  that 
the  authority  to  the  clerk  at  the  telegraph 
office  to  communicate  the  telegram  to  the 
city  was  an  authority  given  in  Regent 
Street.  Perhaps  that  is  so ;  but  it  is  still 
perfectly  plain  that  the  authority,  even  if 
given  in  Regent  Street,  was  an  authoritj 
for  the  performance  of  somethings  whidi 
was  in  this  case  the  delivery  of  the  message 
in  the  city  and  at  no  other  place.  Sach 
an  authority  is  merely  evidence  which 
goes  to  fix  the  sender  with  the  responsi- 
bility of  sending  the  telegram ;  it  is  no 
part  of  the  cause  of  action.  Were  such  an 
objection  as  this  allowed  to  prevail,  no 
manufacturer  in  the  country,  who  has 
through  his  traveller  received  orders  to 
supply  goods  to  customers  in  the  dtff 
could  sue  them  in  the  Mayor^s  Court,  even 
though  the  contract  was  made  by  the 
traveller  and  the  goods  delivered  to  the 
customers  in  the  city. 

The  application  must  be  refused. 

Application  reftued. 

Solicitors— G.  0.  Socles,  for  plaintiff ;  0.  Butcher, 
for  defendant. 
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[m  THE  COUBT  OF  APPEAL.] 
1888        Ihancb   and   anothbe    v. 

Aprilie.      J  HABDINO* 

Settlement — Bankruptcy — "  Purchaser  " 
— Contract  or  Dealing  with  BarJerupt — 
Bankruptcy  Act,  1869  (32  d:  33  Viet.  c.  11), 
99.  91  and  94,  9ub-9.  3. 

By  a  post-nuptial  settlemerU  the  settlor, 
in  consideration  of  the  assignment  by  his 
father  of  certain  leasehold  property  to 
trustees  for  the  benefit  of  the  settlor's  chil- 
dren, assigned  certain  policies  of  insurance 
on  his  Hfe  to  the  trustees  in  trust  for  his 
children.  The  assignment  of  the  leaseholds 
by  the  father  was  made  in  order  to  induce 
the  bankrupt  to  assign  the  policies : — Held, 
that  thefcUher  was  a  '' purchaser  "  within 
the  meaning  of  section  91  of  the  Bank- 
ruptcy Act,  1869  (1). 

In  re  Pamfrey;  ex  parte  HiUman  (48 
Law  J.  Rep.  Bankr.  77;  Law  Rep.  10 
Ch.  D.  622)  explained. 

Held  also,  that  the  trcmsaction  was  a 
** dealing'*  with  the  bankrupt  within  the 
meaning  of  sub-section  3  of  section  94  of 
the  Bankruptcy  Act,  1869  (1). 

Appeal  from  the  judgment  of  Huddle- 
sfcon,  B.,  at  the  trial  of  an  interpleader 
issue  before  the  learned  Judge  without  a 
juiy. 

•  Coram  Lord  Bsher,  M.B.,  and  the  President 
of  the  Probate  &c.  Division  (Sir  James  Hannen). 

(1)  Sections  91  and  94  (sub-section  3)  of  the 
Bankrnptcy  Act,  1869  (32  &  33  Vict.  c.  71),  are 
as  follows : — 

Section  91 :  "Any  settlement  of  property  made 
by  a  trader  not  being  a  settlement  made  .... 
in  favour  of  a  purchaser  or  incumbrancer  in 
good  faith  and  for  valuable  consideration  .... 
shall,  if  the  settlor  becomes  bankrupt  within 
two  years  after  the  date  of  such  settlement,  be 
▼oid  as  against  the  trustee  of  the  bankrupt  ap- 
pointed under  this  Act,  fcc." 

Section  94 :  "  Nothing  in  this  Act  contained 
shall  render  invalid — (3)  any  contract  or  deal- 
ing with  any  bankrupt,  made  in  good  faith  and 
for  valuable  consideration,  before  the  date  of  ^ 
the  order  of  adjudication,  by  a  person  not  having, 
at  the  time  of  making  such  contract  or  dealing, 
notice  of  any  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  against  him  for  ad- 
judication.'' 

The  corresponding  provisions  of  the  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  62),  are  sec- 
tions 47,  sub-section  1,  and  49  of  that  Act. 


The  plaintiffe  in  the  issue  were  the 
trusteee  of  a  settlement  made  by  one 
Peskett,  who  afterwards  became  a  bank- 
rupt, and  the  defendant  was  Feskett'a 
trustee  in  bankruptcy.  The  issue  was,  in 
effect,  to  try  the  validity  of  the  settle- 
ment. 

The  &cts,  so  far  as  they  are  material  for 
the  purposes  of  this  report,  were  as  follows : 
The  bankrupt,  a  general  medical  practi- 
tioner, was  a  married  man  with  five  chil. 
dren.  He  had  policies  of  insurance  upon 
his  life  for  sums  amounting  to  3,000^.^ 
upon  which  premiums  of  57^.  2«.  ^d,  per 
annum  were  payable.  About  the  year 
1880  the  bankrupt  formed  and  afterwards 
continued  an  illicit  connection  with  a 
married  woman,  and  proceedings  against 
him  in  the  Divorce  Court  were  tibireatened. 
Thereupon  the  fiither  of  the  bankrupt 
proposeid  that  the  bankrupt  should  assign 
his  policies  of  insurance,  and  that  the  father 
should  release  the  bankrupt  from  a  debt  of 
about  lOOZ.  due  to  him,  and  should  assign 
certain  leasehold  property  to  trustees  for 
the  benefit  of  the  bankrupt's  children,  the 
rents  of  the  leasehold  property  to  be  ap- 
plied in  payment  of  the  premiums  on  the 
policies.  Accordingly,  by  the  settlement 
in  question,  which  was  executed  in  Novem- 
ber, 1882,  the  bankrupt,  in  consideration 
of  the  assignment  of  Uie  leaseholds  by 
his  father  to  the  trustees  of  the  settlement 
upon  the  trusts  thereof,  and  of  ^the  release 
by  the  father  of  the  debt  due  to  him, 
assigned  the  policies  of  insurance  upon 
trust  for  his  children,  and  it  was  further 
declared  that  during  the  life  of  the  bank- 
rupt the  rents  of  the  leasehold  property 
should  be  held  upon  trust  to  pay  the  pre- 
miums, d^.,  necessary  to  keep  up  the 
policies,  and  to  pay  the  balance  for  the 
maintenance  of  the  bankrupt,  his  wife,  if 
any,  and  children,  and  upon  his  death  to 
pay  the  rents  to  the  children.  The  lease- 
hold property,  the  rental  of  which  was 
70Z.  per  annum,  subsequently  realised  700^. 
at  a  sale  by  tiie  trustees  under  the  pro- 
visions of  the  settlement.  The  surrender 
value  of  the  policies  at  the  date  of  the 
settlement  was  about  700^.  At  the  date 
of  the  settlement  the  bankrupt  was  solvent,  ■ 
but  was  being  pressed  by  certain  large  cre- 
ditors. Peskett  was  adjudicated  bankrupt 
in  July,  1883,  that  is  to  say,  within  two 
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Hanee  v.  Harding  (4w0t  -Bankr, 
years  after  the  date  of  the  aettLemfiiit.  The 
hankmpt  having  died,  and  the  monejrs  pay- 
able upon  the  policies  being  claimed  by  the 
trustees  in  bankrupUy  and  the  trustees  of 
the  settlement,  this  issue  was  directed  to  try 
the  title  of  the  trustees  of  the  settlement 
to  the  policy  moneys,  and  thus  raised  the 
question  of  the  validity  of  the  settlement. 

At  the  trial  it  was  contended  for  the 
trustee  in  bankruptcy  that  the  settlement 
was  void  under  section  91  of  the  Bank- 
ruptcy Act,  1869  (2). 

Huddleston,  B.,  was  of  opinion  that  the 
father  of  the  bankrupt  was  a  "  purchaser 
for  valuable  consideration  and  in  good 
faith  "  within  the  meaning  of  the  excep- 
tion in  section  91,  so  that  the  section  did 
not  apply;  and,  further,  that  section  91 
must  be  read  subject  to  the  provisions  of 
section  94,  and  that  the  transaction  was  a 
dealing  in  good  faith  and  for  valuable  con- 
sideration within  the  meaning  of  sub-sec- 
tion 3  of  the  latter  section;  and  gave 
judgment  for  the  trustees  of  the  settlement, 
upholding  the  settlement. 

The  trustee  in  bankruptcy  appealed. 

F,  LodctDOod,  Q.C.,  and  0,  K.  Frcmds, 
for  the  trustee  in  bankruptcy. — The  settle- 
ment was  made  less  than  two  years  prior 
to  the  bankruptcy,  and  is  void  under  sec- 
tion 91  of  the  Bankruptcy  Act,  1869  (1). 
The  bankrupt's  &ther  was  not  a  '^  pur- 
chaser "  within  the  meaning  of  the  excep- 
tion in  section  91 — In  re  Pumfrey ;  ex 
parte  HiUmcm  (3).  There  was  no  con- 
sideration moving  from  the  father  to  the 
son. 

H.  T.  Reid,  Q.O.  (Herbert  Reed  with 
him),  for  the  trustees  of  the  settlement. — 
The  language  used  in  In  re  Pumfrey;  ex 
parte  HiUman  (3)  must  be  read  Becuvdum 

(2)  There  were  other  qaestionB  raised  at  the 
trial  and  upon  the  hearing  of  the  appeal  In  this 
Court — namely,  whether  the  settlement  was 
fraudulent  and  void  under  the  statute  13  Eliz. 
c.  5,  and,  also,  whether  the  bankrupt  was  a 
"  trader  "  within  the  meaning  of  the  Bankruptcy 
Act,  1869,  as  to  Yihia^Ejo parte  Daubeny(2  Deac. 
72)  was  cited  and  approved  of  by  this  Court ; 
but  the  case  is  not  reported  upon  these  points, 
and  the  facts  and  arguments  in  reference  to 
them  are  omitted.  Upon  both  these  points 
Huddleston,  B.,  and  this  Court  decided  in  favour 
of  the  trustees  of  the  settlement. 

(3)  48  Law  J.  Bep.  Bankr.  77,  at  p.  7S,  per 
Jessel,  M.B. ;  Law  Bep.  10  Ch.  D.  622,  at  p.  626, 


subfeciam  nuUeriam,  In  that  case  it^ 
quite  true  the  person  was  not  a  poiohaaar. 
The  word  is  not  used  in  the  seetioa  aoeord- 
ing  to  its  meaning  in  real  property  law, 
but  means  one  who  gives  value.  The 
word  would  not  include  a  donee  under  a 
volimtary  settlement.  It  is  immaterial 
to  whom  the  consideration  moves,  if  a 
consideration  moves  from  some  person 
as  the  consideration  for  the  aettlemeot. 
Further,  it  is  plain,  having  regard  to  the 
language  and  effect  of  section  95,  that 
it  was  intended  that  section  91  of  the 
Bankruptcy  Act,  1869,  should  he  read 
subject  to  the  provisions  of  section  94  (1), 
and  here  the  settlement  is  protected  by 
sub-sectiou  3  of  the  last-mentioned  section. 

HBte  was  stopped.] 

Ifockwood,  Q,0.y  in  reply. — ^In  order  to 
bring  a  case  within  sub-section  3  of  sec- 
tion 94,  there  must  be  a  dealing  between 
the  bankrupt  and  another  person,  and  a 
consideration  moving  firom  the  one  to  the 
other. 

Lord  Eshbb,  M.B.  [after  referring  to 
the  fitcts,  and  stating  that  he  oame  to  the 
conclusion  that  the  settlement  was  ezeoated 
in  good  fiuth  by  the  parties  to  it,  without 
fraud,  for  the  purpose  of  providing  for  the 
bankrupt's  childr^,  and  not  for  the  pur- 
pose of  defeating  creditors,  said :] — 

But  then  the  question  arises  whether 
the  transaction  is  one  which  is  struck  at 
by  section  91  of  the  Bankruptcy  AjA, 
1869,  or  whether  it  is  a  transaction  pRK 
tected  by  the  exception  stated  in  that  sec- 
tion, or  protected  by  the  provisions  of 
section  94  of  the  Act.  Now,  as  to  section 
91, 1  am  inclined  to  think  that  that  section 
is  concerned  with  the  state  of  mind  of  the 
bankrupt  at  the  time  of  entering  into  the 
transactions  there  dealt  with ;  but,  bow- 
ever  this  may  be,  the  question  we  have  now 
to  determine  is  whether  the  hAher  of  the 
bankrupt  can  be  considered  a  purchaser 
from  the  son  in  good  £Eiith,  within  the 
meaning  of  the  words  '*  not  being  a  settle- 
ment made  in  &vour  of  a  purohaser  or 
incumbrancer  in  good  £Edth  and  for  valu- 
able consideration."  I  have  already  stated 
that  in  my  judgment  the  parties  acted  in 
good  faith,  and  therefore  the  only  queSj 
tion  is  whether  the  fitther  is  a  "purchaser" 
within  the  meaning  of  this  dause.    li 
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appean  to  me  that  he  is.  He  gives  up 
flomething  in  order  to  get  something.  He 
gives  op  his  interest  in  the  leasehold  pro- 
pertj  in  oirder  to  induce  the  son  to  give 
np,  and  upon  oondition  that  the  son  shall 
give  up,  the  polides  upon  his  life.  It  is 
■aid,  however,  that  In  re  Pumfrey ;  ex 
peurU  HiOman  (3)  shews  that  the  &ther 
bare  la  not  a  puidiaser  within  the  mean- 
ing of  the  clause,  hecause  according  to 
that  case  the  word  ''purchaser"  is  nar- 
lowed  to  a  purchaser  in  a  commercial 
aanae,  such  as  a  person  who  huys  goods 
npon  a  contract  of  purchase  and  sale.  But 
in  that  case  nothing  was  given  hy  the 
trostoes  of  the  settlement,  the  alleged  pur- 
ehaseini  there,  in  order  to  get  something. 
Hie  settlement  was  purely  voluntaiy,  and 
though  in  a  conveyancing  sense  the  trus- 
tees may  have  been  purchasers,  they  were 
not  purchasers  in  a  mercantile  sense.  In 
the  present  case  there  was  a  giving  and 
taking  in  a  commercial  sense,  and  though 
it  is  impossible  to  lay  down  a  general  rule 
as  to  what  in  every  case  wiU  constitute  a 
pozbhaser  in  a  commercial  sense,  it  seems 
to  me  plain  that  in  the  present  instance 
the  fa&st  of  the  bankrupt  was  a  pur- 
chaser in  that  sense. 

Am  to  section  94,  I  think  it  is  con- 
oemed  with  the  mind  rather  of  the 
person  dealing  with  the  bankrupt  than 
of  the  bankrupt  himself;  and  in  the  pre- 
sent case,  as  I  have  stated,  I  think  the 
fittber  acted  from  affection  for  the  bank- 
mpf  s  children,  and  with  a  view  to  induce 
the  bankrupt  to  do  what  appeared  to 
him.  to  be  natural  and  his  duty  to  do 
under  the  circumstances.  The  father, 
therefore,  entered  into  this  transaction 
with  the  bankrupt  in  good  faith,  and  gave 
valuable  consideration,  and  he  entered  into 
the  transaction  as  a  business  dealing,  and 
gave  the  considei^tion  in  order  to  induce 
the  bankrupt  to  perform  his  part  of  the 
transaction.  I,  therefore,  think  the  trans- 
action, as  a  dealing  with  the  bankrupt, 
oomes  within  the  protection  of  sub-section 
3  of  section  94,  as  well  as  the  protection 
of  the  exception  in  section  91. 

Sib  Jakbs  Hannen  (President  of  the 
Probate  Division). — ^I  am  of  the  same 
(qnnion.  The  settlement  in  question 
having  been  entered  into  in  good  fidth 
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on  both  sides,  not  with  reference  to  the 
son's  creditors,  but  dictated  by  prudence 
as  regards  his  children,  is  not  to  be  set 
aside  unless  it  comes  clearly  within  the 
provisions  of  section  91  of  the  Bankruptcy 
Act,  1869.  That  depends  on  the  meaning 
of  the  word  "  purchaser "  in  the  section. 
It  appears  to  me  that  what  was  said  in 
In  re  Pumfrey  ;  ex  pcvrte  HiMman  (3)  had 
reference  only  to  a  case  where  the  con- 
veyance was  purely  voluntary,  and  with- 
out any  consideration  moving  from  or  to 
any  of  the  parties.  Therefore,  all  that  was 
intended  to  be  said  in  that  case  was  that 
''purchaser"  does  not  mean  a  purchaser 
in  the  limited  conveyancing  meaning  of 
the  words,  but  that  in  order  to  constitute 
a  party  a  purchaser  there  must  be  a  quid 
pro  quo.  This  there  was  in  the  present 
case.  The  father  in  effect  said — "  I  will 
make  a  sacrifice  on  my  side,  if  you  on  your 
side  will  do  that  which  under  the  circum- 
stances it  is  right  you  should  do.''  This 
makes  the  &ther  a  purchaser. 

As  regards  section  94, 1  have  noising 
to  add  to  what  the  Master  of  the  Rolls 
has  said. 

Appeal  dismissed. 


Solicitors — Qeorge  Castle,  for  plaintiffs;  Harries, 
Wilkinson  &  Raikes,  agents  for  Hunt  &  Co., 
Bomford,  for  defendants. 


1888, 
April  26 


26.^ 


THE  TYNEMOUTH  UNION  GUAB- 
niANS  V,  BACKWOBTH  OVSB- 
SEEBS. 

Poor  Law  —  Contribution  to  Rural 
Sanitary  Authority — Parochial  Assessment 
— Union —  Tovmship  —  VcUu^tion  List — 
Precept  of  Guardians  to  Overseers — War- 
rant of  Justices — Discretion — 2  <fc  3  Vict, 
c.  84—25  <k  26  Vict.  c.  103. 

[For  the  report  of  the  above  case,  see 
67  Law  J.  Rep.  M.O.  53.] 
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[IN  THB  COURT  OF  APPBAL.] 
1888.      1  GRAHAM  V.  EDGE  AND 

April  10.  J  ANOTHER.* 

Companiea  Ad,  1862  (25  iS:  26  Vict, 
e.  89),  88.  87  and  203 — Winding-up 
unregistered  Compcmy — Action  cbgavnst 
Offleicd  Liquidator  for  Bentcharge — I^ortr 
lidbilUy  of  Officitd  Liquidator  personally 
— Stay  of  Proceedings. 

The  appointment  of  an  official  liquidor 
tor  does  not  vest  in  him  personaUy  the  pro- 
perty of  an  unregistered  company  under 
section  203  of  the  Companies  Act^  1862,  but 
only  vests  it  in  him  in  his  official  capacity 
for  the  purpose  of  assisting  the  Court  to 
wind  up  the  company  ;  and  an  action  to 
recover  arrears  of  rentcharge  commenced 
against  the  liquidators  of  such  a  company 
in  their  personal  capacity  ought  to  he 
stayed,  not  hecoAise  the  leave  of  the  Court 
had  not  first  been  obtain^  under  section 
87,  but  wider  the  general  jurisdiction  of 
the  Court  to  stay  actions  which  cure  clearly 
not  maintainable. 

Appeal  from  the  decision  of  a  Diyisional 
Court  (reported  ante,  p.  231). 

In  June,  1872,  the  plaintiflTs,  who  were  the 
owners  of  certain  land,  conveyed  the  same 
to  two  persons,  who  covenanted  to  pay  a 
yearly  rentcharge  of  521.  odd.  These  per- 
sona conveyed  their  interest  in  the  land 
to  a  company,  which  in  its  torn  mortgaged 
all  their  interest  to  the  Blackhum  Benefit 
Building  Society,  which  was  an  unregis- 
tered company.  In  1878  the  first-men- 
tioned company  was  wound  up,  and  the 
liquidators  obtained  leave  to  disclaim  the 
whole  of  their  equity  of  redemption  in 
&voar  of  the  building  society.  In  1881 
an  order  was  made  for  the  winding  up  of 
the  building  society  under  the  special 
clauses  of  the  Companies  Act,  1862,  re- 
lating to  unregistered  companies.  The 
order  in  question  vested  all  the  property 
of  and  held  by  the  society  in  the  official 
liquidators,  who  in  February,  1882,  took 
possession  of  the  same,  and  retained  such 
possession  down  to  the  end  of  the  year  1887, 
when  they  assigned  their  interest.  The  rent 
was  paid  regularly  by  the  liquidators  up 
to  May,  1885,  since  which  date  they  de- 

*  Coram  Lord  Esher,  M.B.,  and  Bowen,  L.J. 


olined  to  pay  any  more.  The  action  waa 
to  recover  the  balance  of  rentchaige, 
amounting  to  about  892.,  from  May^  1885, 
to  September,  1887,  during  which  period 
the  official  liquidators  were  in  pooeBsian 
of  the  land.  By  the  writ  the  defendants, 
who  were  sued  in  their  own  names,  were 
also  described  as  the  official  liquidators  of 
the  building  society;  but  in  no  part  of 
the  writ  was  there  any  claim  against  themi 
in  their  official  capacity. 

An  application  was  made  at  chambers 
by  the  defendants,  under  section  87  of  the 
Companies  Act,  1862,  to  Hawkins,  J., 
who  referred  the  summons  to  the  Court, 
to  stay  proceedings  upon  the  ground  that 
the  leave  of  the  Court  in  which  the  wind- 
ing up  of  the  building  society  was  pro* 
ceeding  had  not  been  obtained. 

The  Divisional  Court  (Huddleston,  B., 
and  Manisty,  J.)  made  an  order  staying 
the  action. 

The  plaintiffs  appealed^ 

T,  WiUes  Chitty,  for  the  plaintifk— 
The  plaintiffs  do  not  seek  to  recover  judg- 
ment against  the  property  or  assets  of  the 
society,  but  against  the  defendants  per- 
sonally. The  defendants  are  terre-tenants, 
and  having  been  in  possession  of  the  land 
are  personally  liable;  but  the  question  at 
this  stage  of  the  proceedings  is  not  whether 
they  are  liable  personally,  because  that  de- 
pends upon  the  £bu^  but  whether  this  is 
an  action  against  them  personally ;  if  it 
is,  section  87  of  the  Companies  Act,  1862, 
does  not  apply  at  all.  ^Hiat  section  is  in 
terms  confined  to  actions  brought  against 
a  company.  Even  if  under  section  203 
an  action  can  only  be  brought  against  a 
liquidator  in  his  official  name,  yet  where 
it  is  brought  against  him  personally,  and 
the  defence  is  that  he  is  not  liable  per- 
sonally, the  action  cannot  be  stayed  under 
section  87  upon  the  ground  that  the  leave 
of  the  Court  has  not  been  obtained.  The 
fact  that  there  is  no  cause  of  action  is  do 
reason  for  staying  the  action  under  that 
section,  and  the  defence  must  be  raised 
upon  the  pleadings — Eemp  v.  Tucker  (!)• 
An  ordinary  liquidator  is  merely  an  officer 
of  the  Court ;  but  under  section  203  the 

(1)  42  Law  J,  Bep,  Chanc.  632;  Law  Bqi. 
$  Chanc  369. 
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property  of  a  company  vests  in  the  liqui- 
datoTB  by  their  official  names;  and  the 
expression  "  shall  vest  accordingly  "  means 
that  it  shall  vest  in  them  personally.  A 
trustee  in  bankruptcy  who  takes  posses- 
sion of  leasehold  property  becomes  per- 
sonally liable  for  the  rent  accruing  due 
aftw  he  has  taken  possession — Ex  parte 
Dresder;  in  re  Solomtm  (2).  The  effect 
of  section  203  is  to  vest  all  the  property 
of  the  company  in  the  official  liquidator, 
who  is  in  precisely  the  same  position  as  a 
trustee  in  bankruptcy,  who  may  elect 
whether  he  will  disclaim  the  property, 
but  if  he  does  not  disclaim  he  is  bound 
by  his  decision — Hanson  v.  Stevenson  (3). 
The  arrears  of  rentcharge  are  now  re- 
coverable as  a  debt,  and  the  defendants 
being  terre-tenants  are  personally  liable — 
I%onM8  V.  Sylvester  (4). 

NeviUe,  Q.C.,  and  Joseph   Walton,  for 
the  defendants,  were  not  caJled  upon. 

LoBD  EsHEB,  M.It. — This  action  is 
brought  to  recover  certain  annual  rent- 
charges  which  are  said  to  be  due  from  the 
defendants  to  the  plaintiff  in  consequence 
of  the  defendants  having  been  in  possession 
of  the  land.  The  action  is  in  a  form  which 
would  make  the  defendants  personally 
liable,  and  it  was  admitted  by  counsel  that 
the  very  object  of  the  action  was  to  obtain 
judgment  against  them  personally;  and 
that  there  was  no  intention  on  the  part  of 
the  plaintiff  to  attach  the  assets  or  pro- 
perty of  the  society.  The  defendants  are 
described  in  the  writ  as  the  official  liqui- 
dators of  the  building  society,  but  in  no 
part  of  the  writ  is  it  stated  that  they  are 
sued  in  their  official  capacity;  consequently 
if  judgment  is  obtained  against  them,  exe- 
cution would  issue  against  them  personally. 
The  question  therefore  arises  whether  there 
is  any  colour  for  saying  that  the  defendants 
are  liable  personally.  Ko  cause  of  action 
whatever  has  been  suggested  against  them, 
QOEcept  that  they  are  the  official  liquidators 
of  an  unregistered  company,  and  that  the 
land  has  become  vested  in  them  under 
section  203  of  the  Companies  Act,  1862. 

(2)  48  Law  J.  Rep.   Bankr.  20 ;  Law  Rep. 
9  Ch.  D.  262. 

(3)  1  B.  &  Aid.  303,  307. 

(4)  42  lAW  J.  Rep.  Q.B.   237;  Law  Rep. 
8  (J.B.  368, 
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The  question,  therefore,  comes  to  this  :  are 
the  official  liquidators  personally  liable  in 
an  action  brought  without  leave  of  any 
Court  in  respect  of  property  which   has 
vested  in  them- solely  under  the  provisions 
of  section  203  t     That  depends  upon  the 
true  construction  of  that  section  which  is 
the  consequence   of   section    199.      This 
latter  section  says  that  upon  the  happening 
of  certain  events  an  unregistered  company 
may  be  wound  up  in  the  same  manner  as 
if  it  were  a  registered' company.    Assum- 
ing this  society  to  be  in  that  condition, 
what  is  the  position  of  the  official  liquida- 
tors ?     The  only  power  to  appoint  an  offi- 
cial liquidator  is  that  given  by  section  92. 
The  appointment  is  made  for  the  purpose 
of  assisting  the  Court  to  wind  up  the  com- 
pany, and  that  of  itself  makes  the  official 
liquidator  an  officer  of  the  Court.     In  the 
case  of  an  unregistered  company  his  duties 
in  assisting  the  Court  are  determined  by 
section  203.     By  that  section  the  Court 
may  by  the  order  made  for  winding  up  the 
company  direct  all  the  property  of  such 
company,  whether  i-eal  or  personal,  to  vest 
in  the  official  liquidator  in  his  official  name, 
and  thereupon  the  same,  or  such  part  of  it 
as  is  specified  in  the  order,  is  to  vest  accord- 
ingly.    I  apprehend  that  the  official  liqui- 
dator,  if  the  Court  should  order  the  pro- 
perty to  vest  in  him,  could  not  disobey 
the  order.     To  my  mind  the  Court  will 
order  property  of  the  company  to  vest  in 
him,  in  his  official  name,  and  thereupon 
it  will  vest  in  him  by  his  official  name. 
Then  the  section  empowers  him  to  bring 
or  defend  any  action  or  other  legal  pro- 
ceeding relating  to  the  property  vested  in 
him,  or  any  action  or  other  legal  proceed- 
ings  necessary  to  be  brought  or  defended, 
for  the  purposes  of  effectually  winding  up 
the  company  and  recovering  property  be- 
longing to  it.     Does  that  section  mean 
that  the  property  is  to  vest  in  the  person 
so  appointed  personally,  or  that  it  is  to 
vest  in  him  as  official  liquidator  in  order 
that  he  may  assist  the   Court  in  wind- 
ing up  the  company  1    In  my  opinion  it 
is  to  vest  in  him  not  personally,  but  as 
official  liquidator,  and  only  for  the  pur- 
pose I    have    mentioned.      It    was  said 
that  the  defendants  had  elected  that  the 
property  should  vest  in  them,  and  that 
they  are  in  the  same  position  as  a  trustee 
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Graham  v.  Edge,  App. 
in  bankraptcy  who  has  power  given  him 
by  statute  to  cUsdaiin.  But  no  such  power 
of  election  is  given  to  an  official  liquidator 
under  the  Act  of  1862 ;  and  as  the  defen- 
dants have  no  power  to  refuse  to  allow 
the  property  to  vest  in  them,  they  have  no 
power  of  election  such  as  that  given  to 
the  trustee  in  bankruptcy.  The  property, 
therefore,  having  beeoi  vested  in  them  in 
their  official  capacity,  they  cannot  be  held 
to  be  personally  liable  for  the  rentcharge. 
The  only  question,  therefore,  is  whether 
there  is  any  colour  under  the  circumstances 
for  bringing  the  action  against  the  defen- 
dants in  their  personal  capacity.  In  my 
opinion  there  is  none.  It  is  not  necessary 
to  decide  whether  an  action  could  be 
brought  against  them  as  official  liquida- 
tors, nor  whether  an  action,  if  brought 
against  an  official  liquidator  in  his  official 
name,  without  the  leave  of  the  Court, 
must  be  stayed.  It  is  the  duty  of  the 
Court  to  stay  an  action  which  is  frivolous 
and  vexatious.  It  is  clear  that  this  action, 
which  has  been  advisedly  brought  in  order 
to  make  the  defendants  personally  liable, 
cannot  possibly  be  maintained,  and  it  must 
therefore  be  stoyed. 

BowsK,  L.  J. — I  am  of  the  same  opinion. 
The  action  is  not  brought  against  the  de- 
fendants in  their  official  capacity  as  liqui- 
dators ;  the  relief  sought  is,  if  judgment  is 
obtained  by  the  plaintiff,  not  against  the 
company,  but  against  the  defendants  per- 
sonsdly.  But,  even  supposing  it  had  been 
brought  against  the  defendants  as  the 
official  liquidators  of  the  company,  the 
question  whether  it  is  one  in  which,  under 
section  87  of  the  Act  of  1862,  the  leave  of 
the  Court  to  sue  ought  to  have  been  ob- 
tained, it  is  not  necessary  now  to  decide. 
The  plaintifis  seek  to  make  the  defendants 
liable  personally,  and  the  question  to  be 
decided  is  that  stated  by  the  Master  of  the 
Rolls — namely,  whether  there  is  any  colour 
for  the  suggestion  that  they  can  be  held 
to  be  so  liable ;  for  if  not,  the  action  can- 
not be  maintained.  That  question  arises 
upon  the  construction  of  section  203.  It 
cannot  be  suggested  that  the  official  liqui- 
dators have  done  anything  except  simply 
to  submit  to  the  operation  of  that  section. 
It  seems  to  me  that  they  are  not  clothed 
witii  the  property  in  any  other  capacity 


than  that  of  official  liquidators ;  they  can 
only  be  sued  in  that  capacity  in  respect  of 
that  property.  We  do  not  decide  this 
appeal  upon  exactly  the  same  grounds  as 
those  taken  by  the  Court  below,  but  upon 
the  ground  that  it  is  the  duty  of  the 
Court  to  stay  all  actions  which  are  dearly 
untenable  as  being  vexatious  and  oppres- 
sive, and  that  t^  action  ought  to  be 
stayed. 

Appeal  dimrUited. 

SolicitorB— Pritchard,  Bnglefield  &  Go.,  agents 
for  C.  Costeker,  Darwen,  for  plaintifEs ;  F.  Need- 
ham,  agent  for  Danger  &  Co.,  Liyerpool,  for 
defendants. 


1888.  1  SGATCHABD  (appeUoni)  o.  johk- 
April  17.  J  SON  (reapandent). 

Alehouse — FermiUing  Drunkenneu  an 
Fremiaes — Sale  of  Lvquor  to  Drtmkm 
Fersan—Licermng  Act,  1872  (35  d:  36 
Vict.  e.  9i),  88.  13afu;62. 

[For  the  report  of  the  above  casOi  see 
57  Law  J.  Bep.  M.C.  41.] 


1888. 
April  16. 


16.} 


RICHARDS  (appellant)  v, 
KESSiCK  {respondent). 


Local  Government — Fuhlic  Health  Act, 
1875  (38  (k  39  Vict,  c  55),  88.4tand  150 
— "  Street  "—Strip  of  Land  added  to  High- 
way repairable  by  Inhabitants  at  large — 
Notice  to  Frontagers  to  pane, 

[For  the  report  of  the  above  oaaei  see 
67  Law  J.  Rep.  M.C.  48.] 


1888.  1  THE  QUEEK  O.  THE  MAYOR  ETa 
April  18.  J  OF  WAKEFIELD. 

Highway — Indictment  for  non-repair^ 
Urban  Sanitary  Authority  —  Highways 
and  Locomotives  Act^  1878  (41  ^  42  Vict. 
0.77),*.  10. 

[For  the  report  of  the  above  casei  see 
57  Law  J.  Bep.  M.C.  52.] 
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"trsjt  QITBBN'S  BENCH  DIVISION  AND 
IN  THB  (X)UBT  OP  APPEAL.] 

BICHAKDSON.* 


DATTS  V. 


^^^^  V^^c^tcc — Money  paid  into  Court  vnth 

^Vj;^^^  of  lAahmty — Receipt  as  for  Money 

l^^^s^^^n  vfith  Defence  of  Tender — Payment 

Y^%    ^^rial — Plaintiff  recovers   less   than 

^{w  ^n — Order  for  Repayment  of  Excess — 

\-25^wrf  Liability  of  Solicitor  —  Order 

^^IL  rules  5  and  6  {Rules  of  Supreme 

Cowrt,  1883). 

To  a  daim  for  urdiquidated  damages 
the  defendant  paid  money  into  Courts 
which  she  also  alleged  had  been  tendered 
before  action^  with  a  defence  denying  lia- 
hUity,  and  took  a  receipt  in  the  form 
"  Paid  in  on  behalf  of  defendant,  with  de- 
fence setting  up  tender,"  The  plaintiff 
joined  issue  on  the  defence,  and  the  case 
went  to  triaL  After  joinder  of  issue  the 
plaintiffs  by  his  solicitor,  took  the  money 
out  of  Court.  At  the  trial  the  plaintiff 
recovered  452.  less  than  the  sum  paid  into 
Court : — Held  {by  the  Court  of  AppeoTj^ 
that  under  the  circumstances  the  solicitor 
oould  not  be  ordered  to  repay  to  the  defen- 
dant the  sum  paid  into  Court  by  him  in 
excess  of  the  amount  recovered  at  the  trial, 
inasmuch  as  he  had  been  misled  by  tlie 
form  of  the  defence  and  receipt  into  treat- 
ing  them  as  a  plea  of  teryier  with  payment 
into  Court. 

The  defence  of  tender,  referred  to  in 
Order  XXII.  rtUe  6  c,  means  the  same  as 
the  old  plea  of  tender,  with  aU  its  conse- 
quences. 

This  was  an  appeal  from  the  decieion  of 
Pollock,  B.,  at  chambers,  affirming  the 
decision  of  the  Master,  who  refused  the 
defendant's  application  that  the  plaintiff 
or  his  solicitor  should  repay  to  her  the 
sun  of  452.,  paid  into  Ooort  by  the  defen- 
dant, in  excess  of  the  amonnt  recovered 
at  the  trial. 

The  plaintiff's  claim  was  for  Ml  6«.  5c/., 
balance  dae  on  an  account  stated,  and  for 
damages  for  wrongful  dismissal.  He  al- 
leged that  the  defendant,  Mary  E.  Richard- 
son, employed  him  as  a  yearly  servant  at 

*  Oi>ram  Lindley,  L.J.,  and  Lopes,  L.J. 
Vou  67.— Q.B. 


the  rate  of  2502.  per  annom,  and  that  he 
was  wrongfully  dismissed  on  the  21st  of 
March,  1887  ;  and  in  respect  of  the  wrong- 
ful dismissal  he  claimed  2002.  damages,  and 
2502.  salary  for  the  whole  year  ending 
December,  1887.  The  defendant,  by  her 
defence,  admitted  the  amount  of  thebeJance 
claimed  on  the  account  stated,  and  also  the 
notice  to  leave  her  service  given  on  the  2l8t 
of  March ;  but  alleged  that  the  plaintiff  was 
only  entitled  to  one  month's  notice,  which 
was  the  notice  then  given.  Alternatively, 
the  defendant  alleged  that  the  plaintiff 
was  not  entitled  to  more  than  three 
months'  notice ;  and  the  defendant  alleged 
further  that  she  made  tender  before  action 
of  1632.  (according  to  the  particulars 
below),  which  the  plaintiff  refused,  and 
the  defendant  paid  the  said  amount  of 
1632.  into  Court,  and  said  the  same  was 
sufficient  to  satisfy  the  plaintiff's  claim. 

Particulars. 

£  s.  d. 
Amount  due  on  plaintiff's  account  .  34  6  6 
Salary  fiX)m  January  1,  1887,  up  to 

date  of  notice  (March  21, 1887)    .    62  10    0 
Three  months'  salary  in  lieu  of  no- 
tice, from  March  21,  1887      .        .     62  10    0 
Proportion  of  rates,  taxes,  &c.  .        .      8  13     7 

163    0~~0 

The  receipt  appea^ng  on  the  state- 
ment of  defence  was  in  the  foUowing 
terms : — 

**  Bank  of  England,  Law  Courts  Branch. 

"  Received  into  Court  this  2nd  day  of 
August,  1887,  the  sum  of  one  hundred 
and  sixty-three  pounds,  paid  in  with  de- 
fence setting  up  tender. 

(Signed)  "J.  D.  Finney." 

The  plaintiff,  by  his  reply,  delivered  on 
the  8th  of  August,  1887,  joined  issue  on 
the  defence,  save  so  far  as  the  same  con- 
sisted of  admissions. 

On  the  9th  of  August  the  plaintiff's 
solicitor  took  the  money  out  of  Court,  but 
continued  the  action. 

At  the  trial  the  plaintiff  recovered  only 
one  month's  salary,  so  that  the  amount 
which  had  been  paid  in  was  452.  in  excess 
of  the  amount  recovered.  The  defendant 
then  took  out  a  summons  at  chambers  to 
have  the  452.  paid  out  to  her,  when  she 
discovered  that  the  amount  had  already 
been  taken  out  of  Court  by  the  plaintiff; 
a  second  summons  was  then  taken  out 
3Q 
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against  the  plaintiff  and  his  soKcitor  to 
shew  cause  why  they,  or  either  of  them, 
should  not  repay  the  amount  of  45/.  to  the 
defendant.  The  Master  refused  to  make 
the  order,  and  the  Judge  at  chambers 
affirmed  the  Master's  decision. 

The  defendant  appealed. 

Henn  CoOinay  Q,C,  {Morton  Smith  with 
him),  in  support  of  the  appeal. — The 
learned  Jud^  at  chambers  thought  that 
this  waa  a  defence  of  tender,  and  con- 
sequently that  Order  XXII.  rule  5  (1) 
applied;  but  that  is  not  so.  This  is  a 
payment  into  Court  with  denial  of  liability, 
under  Order  XXII.  rule  6  (2),  and  if  not 

(1)  Order  XXH.  rule  6 :  "  In  the  following 
cases  of  payment  into  Court  under  this  order, 
yiz.  ...  (0)  When  payment  into  Court  is  made, 
with  a  defence  setting  up  a  tender  of  the  sum 
paid,  the  money  paid  into  Court  shall  be  paid 
out  to  the  plaintiff  on  his  request,  or  to  his 
solicitor  on  the  plaintiff's  written  authority, 
unless  the  Court  or  a  Judge  shall  otherwise 
order." 

(2)  Order  XXII.  rule  6 :  "  When  the  liability 
of  the  defendant  in  respect  of  the  claim  or 
cause  of  action  in  satisfaction  of  which  the 
payment  into  Court  has  been  made,  is  denied  in 
the  defence,  the  following  rules  shall  apply : — 

"  (a)  The  plaintiff  may  accept,  in  satisfaction 
of  the  claim  or  cause  of  action  in  respect  of 
which  the  payment  into  Court  has  been  made, 
the  sum  so  paid  in,  in  which  case  he  shall  be 
entitled  to  have  the  money  paid  out  to  him  as 
hereinafter  provided,  notwithstanding  the  de- 
fendant's denial  of  liability,  whereupon  all 
further  proceedings,  in  respect  of  such  claim 
or  cause  of  action,  except  as  to  costs  shall  be 
stayed;  or  the  plaintiff  may  refuse  to  accept 
the  money  in  satisfaction  and  reply  accordingly, 
in  which  case  the  money  shall  remain  in  Court 
subject  to  the  provisions  hereinafter  mentioned : 

"  (b)  If  the  plaintiff  accepts  the  money  so  paid 
in,  he  shall,  after  service  of  such  notice  in  the 
form  No.  4  in  Appendix  (^),  as  in  rule  7  men- 
tioned, or  after  delivery  of  a  reply  accepting 
the  money,  be  entitled  to  have  the  money  paid 
out  to  himself  on  request,  or  to  his  solicitor  on 
the  plaintiff's  written  authority,  unless  the  Court 
or  a  Judge  shall  otherwise  order : 

"  (c)  If  the  plaintiff  does  not  accept,  in  satis- 
faction of  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  into  Court  has  been  made, 
the  sum  so  paid  in,  but  proceeds  with  the 
action  in  respect  of  such  claim  or  cause  of 
action,  or  any  part  thereof,  the  money  shall 
remain  in  Court  and  be  subject  to  the  order  of 
the  Court  or  a  Judge,  and  shall  not  be  paid  out 
of  Court  except  in  pursuance  of  an  onler.  If 
the  plaintiff  proceeds  with  the  action  in  respect 
of  such  claim  or  cause  of  action,  or  any  part 


accepted  in  full  satisfaction  no  order  can 
be  made  for  its  payment  out  until  after  trial 
— Maple  <k  Co.  v.  The  Earl  of  Shrewsbury 
and  Talbot  (3). 

[Mathew,  J. — This  is  not  a  plea  of 
tender.] 

iHe  was  stopped  by  the  Court.] 
^junUey  Smith,  ^.C^and  Horcuie  Browne, 
for  the  plaintiff  and  his  solicitor. — ^This 
was  money  paid  in  under  a  plea  of  tender. 
The  defendant  elected  to  take  this  course, 
and  intended  to  take  the  advantages  of 
such  a  plea.  That  the  defendant  intended 
this  as  a  plea  of  tender  imder  Order  XXII. 
rule  6,  is  shewn  by  the  form  of  the  receipt, 
which  follows  the  form  {A),  provided  in 
rule  30  of  the  Supreme  Court  Funds  Rules, 
1886,  where  money  is  lodged  under  that 
rule.  A  different  form  {B)  is  provided 
where  the  money  is  lodged  in  Court  under 
Order  XXIL- rule  6  (2);  and  rale  44, 
sub-section  A,  enables  the  plaintiff,  where 
money  has  been  paid  in  under  Order  XXII. 
rule  5  (1),  to  obtain  payment  out  to  him- 
self or  his  solicitor  upon  the  plaintiff's 
written  request.  A  different  rule,  rule  44, 
sub-section  B,  applies  where  the  payment 
in  has  been  made  under  Order  XXII. 
rule  6  (2) ;  and  by  that  rule  provision  is 
made  that  the  plaintiff  cannot  take  the 
money  out  of  Court  unless  he  has  given 
notice  to  the  defendant  that  he  takes  it  in 
satisfaction,  or  with  a  Judge's  order.  The 
money  was  received  by  the  plaintiff's  so- 
licitor, and  has  been  paid  by  him  to  or 
for  the  cUent;  and  although  this  is  not 
on  affidavit,  the  solicitor  is  prepared  to 
make  an  affidavit  to  that  effect  if  the 
Court  think  it  is  material.  It  will  be  a 
great  hardship  upon  the  solicitor  if  the 
order  be  made  against  him,  as  in  any  event 
he  was  misled  by  the  form  of  the  receipt 

LoBD  Coleridge,  C.J. — In  this  case  I 
am  of  opinion  that  the  order  of  my  learned 
brother  Baron  Pollock  must  be  rescinded, 

thereof,  and  recovers  less  than  the  amount  paid 
into  Court,  the  amount  paid  in  shall  be  applied, 
BO  far  as  is  necessary,  in  satisfaction  of  the 
plaintiff's  claim,  and  the  balance  (if  any)  shall, 
nnder  such  order,  be  repaid  to  the  defendant 
If  the  defendant  succeeds  in  respect  of  such 
claim  or  cause  of  action,  the  whole  amount  shall, 
under  such  order,  be  repaid  to  him." 

(3)  66  Law  J.  Rep.  Q.B.  601  j    Law  Rep. 
19  Q.B,  D.  i63. 
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and  that  an  order  must  be  made  against 
the  plaintifr  and  his  solioitor  in  the  action 
for  payment  to  the  defendant  of  the  amount 
of  the  money  claimed. 

A  sum  of  money  has  been  paid  into 
Court,  as  it  turns  out,  in  excess  of  what 
the  plidntiff  could  lawfully  have  demanded; 
and  that  sum  the  plaintiff  could  have 
taken  out  in  full  satisfaction  of  his  claim ; 
he  did  not  do  so,  but  went  on  with 
the  action,  necessarily  implying  that  he 
claimed  more.  The  result  of  the  trial  was 
that  the  plaintiff  recovered  less  than  the 
amount  paid  into  Court,  and  the  defendant 
claims  now  to  be  repaid  the  excess  paid 
in.  The  plaintiff  says  that  ought  not  to 
he,  because  the  money  was  paid  in  under 
Order  XXU.  rule  5,  witih  a  defence 
setting  up  a  tender,  and  that  rule  provides 
that  money  so  paid  in  shall  be  paid  out  to 
the  plaintiff  on  his  request,  which  has 
been  done  here. 

The  answer  to  that  is  twofold:   first, 
the    tender    referred  to  in   that  rule — 
sub-section  (c) — ^means  the  old,  well-under- 
stood plea  of  tender,  and  when  the  money 
is  paid  in  under  that  sub-section  it  must 
be  under  such  circumstances   as  would 
justify  the  old  plea  of  t-ender;   but  the 
circumstances  stated  in  the  pleadings  do 
not  raise  such  a  plea  of  tender,  and  there- 
fore, if  that  rule  stood  alone,  it  would  be 
sufficient  to  say  that  the  circumstances  do 
not  bring    this    case  within    it.       But, 
secondly,  rule  6  cannot  be  read  by  itself; 
it  must  be  taken  in  conjunction  with  rule  6, 
and  the  facts  bring  this  case  exactly  within 
the  terms   of  rule  6.     The  claim  is  for 
twelve  months'  salary ;  the  defendant  says 
not  more  than  one  month's  salary  is  due ; 
then,  in  the  alternative,  she  says  only  three 
months'  is  due.     That   exactly  fits  the 
preamble  of  rule  6,  "  When  the  liability 
of  the  defendant  in  respect  of  the  claim 
or  cause  of  action  in  satisfaction  of  which 
the  payment  into  Court  has  been  made, 
is  denied  in  the  defence,"  the  rule  then 
provides  that  if  the  plaintiff  refuse  to 
accept  the  money  so  paid  in,  the  money 
shall  remain  in  Court,  subject  to  the  pro- 
viaons  of  the  rule  which  are  contained  in 
Bub-section  (c).     That  is  exactly  what  the 
plaintiff  has  done  here;   he  has  not  ac- 
cepted the  money,  but  gone  on  with  the 
action.    In  these  draumstances  the  money 
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ought  not  to  have  been  paid  over.  The 
money  is  in  the  hands  of  the  solicitor  of 
one  party— the  plaintiff;  he  made  a  mis- 
take, into  which  he  was  led  by  the  form 
used  by  the  solicitor  for  the  other  party. 
As  he  has  got  the  money  wrongly,  although 
honestly  enough,  he  must  replace  it ;  but 
as  I  think  he  was  misled  by  the  form 
used  by  the  defendant's  solicitor,  this  order 
will  be  made  without  costs. 

Mathew,  J. — I  concur,  and  for  the 
same  reasons. 

The  solicitor,  J.  G.  Clabbum,  appealed, 
and  filed  an.  affidavit  in  which  he  stated 
that,  after  deducting  his  costs  out  of  pocket, 
he  paid  the  balance  over  to  the  plaintiff. 

JwTie  6. — Lumley  Smith,  Q,C.,  sjidHoracs 
Browne,  for  the  appellant. — The  money 
was  here  paid  into  Court  with  a  plea  of 
tender,  and  the  plaintiff  was  entitled  to 
take  it  out.  The  defendant,  if  she  had 
denied  her  liability  in  toto,  could  have  paid 
the  money  into  Court  denying  such  lia- 
bility, but  she  did  not  choose  to  do  so. 
The  money  was  taken  out  by  the  plaintiff's 
solicitor  bona  fde,  and  the  mistake,  if 
any,  was  owing  to  the  form  in  which 
the  defence  was  drawn  and  the  money 
paid  into  Court.  The  conduct  of  the 
defendant  estops  her  from  saying  that 
the  money  ought  to  be  repaid ;  there  was 
a  representation  that  the  money  was  paid 
in  with  a  defence  setting  up  a  tender,  and 
the  solicitor,  acting  upon  that  representa- 
tion, has  taken  the  money  out,  and  has 
altered  his  position  by  paying  the  balance 
to  his  client  after  deducting  his  costs  out 
of  pocket.  Whatever  may  be  the  defen- 
dant's rights  as  against  the  plaintiff,  she 
has  no  right  to  recover  the  money  back 
from  the  solicitor,  who  has  acted  bona  fide, 

Femnga  v.  TisdaU  (4),  Burkensluito  v. 
NichoUa  (6),  and  Maym  on  Damages,  p. 
219,  were  cited. 

Henn  GoUvns,  Q.G,  {Morton  Smith  with 
him),  for  the  defendant. — ^The  Court  below 
had  to  consider  two  points — ^first,  the  legal 
position  of  the  parties ;  and  secondly,  whe- 
ther the  defence  amounted  to  a  plea  of 
tender,  this  being  a  question  of  law.  Even 

(4)  1  Exch.  Eep.  295 ;  17  Law  J.  Rep.  Exch.  18. 
(6)  18  Law  J.  Rep.  Chanc.  179  j   Law  Rep. 
8  App.  Caa.  1006, 1026. 
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if  a  mistake  had  been  made,  the  Court  be- 
low has  exercised  a  discretion  as  to  making 
the  order  which  ought  not  to  be  disturbed. 
The  mistake  made  hero  does  not  amount 
to  an  estoppel.  The  solicitor  was  not  en- 
titled to  appropriate  any  portion  of  the 
sum  paid  into  Court  in  liquidation  of  his 
costs,  and  it  was  not  paid  into  Court  in 
such  a  way  as  to  entitle  him  to  take  it  out. 
Order  XXII.  rule  3,  and  the  form  in  Ap- 
pendix D,  section  4,  shew  that  the  only 
form  of  tender  contemplated  is  to  a  liqui-. 
dated  claim ;  there  was  no  defence  of  tender 
within  the  meaning  of  the  rules,  and  there 
was  clearly  a  denial  of  liability  as  to  three 
months'  notice  being  necessary.  The  soli- 
citor ought,  as  a  matter  of  law,  to  have 
known  that  he  was  not  entitled  to  take  the 
money  out,  and  if  he  did  he  ran  the  risk  of 
being  ordered  to  repay  it.  No  doubt,  upon 
the  admissions  in  the  pleadings,  a  month's 
salary  might  have  been  taken  out ;  but  not 
three  months',  as  there  was  an  absolute 
denial  as  to  liability  for  that  amount  of 
salary.  The  solicitor  ought  not  to  have 
been,  and  in  fact  was  not,  misled  by  the 
form  in  which  the  money  w^  paid  into 
Court. 

Luirdey  Smith,  Q.C.,  in  reply.— The 
defence  admits  a  cause  of  action,  and  the 
rules  only  allow  payment  into  Court  where 
the  liability  is  denied  in  toto ;  the  liability 
for  wrongful  dismissal  is  admitted  here, 
and  the  defence  only  raises  the  question  as 
to  the  quantum  of  damages.  The  expres- 
sion "  with  a  defence  denying  liability  "  in 
Order  XXII.  rule  1,  only  means  a  denial 
of  the  cause  of  action,  and  not  a  denial  as 
to  the  quantum  of  damages. 

Gur.  adv.  vuU, 

The  following  judgments  were  delivered 
on  the  1 1th  of  June : — 

LiNDLET,  L.J.  [after  stating  the  facts, 
continued :] — The  question  here  is  whether 
the  Court  below  was  right  under  the  cir- 
cumstances in  making  an  order  upon  the 
solicitor  to  refund  the  money  taken  out  of 
Court  That  Court  took  the  view  that 
the  defence  pleaded  was  not,  and  could  not 
be  strictly,  a  defence  of  tender,  because 
the  plaint^s  claim  was  for  unliquidated 
damages.  I  think  that,  strictly  speaking, 
the  law  as  to  tender  remains  the  same  as 


it  was  b^ore  the  Judicature  Acts,  and 
that  a  plea  of  tender  cannot  be  set  up  in  an 
action  for  unliquidated  damages,  sudi  as  an 
action  for  wrongful  dismissal.  The  Court 
below,  having  come  to  the  conclusion  that 
the  defence  was  not  a  tender,  and  thinking 
that  the  money  had  been  improperly  taken 
out  of  Court  by  the  plaintiflTs  solicitor,  made 
the  order ;  but  the  Court  below  had  not  the 
solicitor's  affidavit  before  them,  which  we 
have  had,  as  to  the  £bu^  and  what  the 
solicitor  did  with  the  money  in  question, 
and  we  think  the  Court  came  to  an 
erroneous  conclusion.  The  defendant  had 
put  in  a  defence,  which,  to  say  the  least  of 
it,  was  ambiguous  and  calculated  to  mis- 
lead. It  did  mislead  the  solicitor,  who 
acted  with  perfect  honesty,  and  would 
probably  have  deceived  ninety-nine  persona 
out  of  a  hundred.  Can  the  defendant,  who 
did  all  she  could  to  invite  the  plaintiff  to 
treat  this  matter  as  a  tender,  in  such  a 
case  say  he  was  wrong  if  he  put  a  wrong 
construction  upon  wlukt  was  done  f  It  is 
quite  another  question  whether  the  de- 
fendant can  recover  the  money  under  the 
circumstances  from  the  representatives  of 
the  plaintiff  who  has  died ;  but  the  solici- 
tor's affidavit  shews  that  he  at  once  paid 
over  the  balance  to  his  client,  after  deduct- 
ing his  costs.  Is  it  therefore  right  and 
fair,  under  the  circumstances,  to  order  the 
solicitor  to  repay  the  money  which  he  had 
taken  out  of  Court  under  a  bona  fide 
mistake  and  had  paid  over  to  his  client  t 
It  was  said  that  the  Court  below,  in  the 
exercise  of  its  discretion,  had  ordered  an 
officer  of  the  Court  to  repay  this  money ; 
but  this  is  not  a  question  of  discretion  at 
all,  the  Court  having  made  an  order  against 
a  person  who  was  under  no  legal  liability 
to  repay  the  money.  The  appeal  must 
therefore  be  allowed. 

LoPBS,  L.  J. — The  defence  here  is  in  a 
form  which  is  calculated  to  mislead.  I 
think  the  true  reading  of  it  is,  that  it 
amounts  to  a  denial  of  liability  together 
with  a  payment  into  Court  under  role  6 
of  Order  XXII.,  and  this  is  what  is  con* 
templated  by  Uie  preamble  to  rule  6. 
But  that  rule,  under  the  heading  (o), 
proceeds  to  make  provision  for  the  case 
where  the  plaintiff  does  not  accept  the 
money    paid    in   in    flatisfiMstion    of   his 
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daim,  bat  proceeds  with  the  action ;  and 
this  is  exactly  what  has  happened  in  this 
oase.  The  plaintiff  did  not  accept  the 
money  paid  into  Court,  but  proceeded  with 
the  action,  and  is  not  entitled  to  any  part 
of  the  money  without  the  order  of  the 
Court  or  a  Judge,  and  he  is  then  only  en* 
titled  to  be  paid  the  amount  recovered  in 
the  action,  and  the  balance  is,  under  an 
order  of  the  Court  or  Judge,  to  be  repaid 
to  the  defendant.  I  entirely  agree  with  the 
view  which  has  been  taken  as  to  the 
eflfect  of  a  defence  setting  up  a  tender  with 
payment  into  Court  under  rule  5  of  Order 
XXII.  The  words  of  that  rule  refer  to 
the  old  plea  of  tender.  The  Court  below 
here  made  an  order  that  the  solicitor  should 
repay  this  money,  but  I  doubt  whether 
the  facts  were  brought  as  fully  to  their 
notice  as  they  have  been  in  this  Court. 
The  plaintiff's  solicitor  was  misled  by  the 
form  of  the  defence,  and  before  his  atten- 
tion was  called  to  it  he  had  taken  the 
money  out  of  Court  and  paid  it  over  to  his 
client.  There  is  no  suggestion  of  mis- 
conduct on  the  part  of  the  solicitor,  and  in 
the  absence  of  that,  and  having  regard  to 
the  particular  circumstances  of  this  case,  I 
do  not  think  the  Court  below  had  any 
power  to  order  him  to  refund  this  money. 

Appeal  allotoed. 

Solicitors— J.  G.  dabbum,  for  plaintiff ;  Boss  k 
Nonnan,  for  defendant. 
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THE   COMPANY   OF   PBO- 
1888.     J    PRIBTOBS  OF  THE  OBAND 

April  25,  26.  ]      junction  canal  v,  petty 

(.      AND  OTHEBS. 

TToy — Public  Footway — User — Dedica- 
tion— Towing-path  of  Canal — Power  of 
Canal  Company  to  dediccUe — Land  taken 
under  St€Uutory  Powers  "for  the  Purposes 
of  the  Act^—SS  Geo.  3.  c.  80. 

A  company  incorporated  by  statute,  and 
empowered  ti^reby  to  make  a  canal  <md 
eueh  towing-paths  convenient  for  towing, 
haling  J  and  drawing  of  boats,  barges,  and 
other  vessels  passing  upon  the  canal  with 
men,  horses,  and  otherwise,  as  the  company 
should  think  convenient,  and  to  take  lands 
/or  the  uses  and  maintenance  of  the  canal. 


which  lands,  on  payment  of  the  purchase- 
money,  vested  in  the  company  arid  became 
their  sole  property  to  and  for  the  purposes  of 
the  Act  for  ever,  has  power  to  dedicate  the 
towing-path  of  the  canal  as  a  public  foot^ 
way,  such  use  of  the  land  not  being  incon- 
sistent  with  the  purposes  of  the  company^s 
Act. 

The  King  v.  The  Inhabitants  of  Leake 
(5  B.  &  Ad.  469),  The  Grand  Surrey  Canal 
Company  v.  Hall  (1  M.  &  G.  392 ;  9  Law 
J.  Rep.  C.P.  329),  Bostock  v.  The  North 
Staffordshire  Railway  Company  (5  De  Gez 
&  S.  584  ;  4  E.  &  B.  798 ;  24  Law  J.  Rep. 
Q.B.  225  j  3  Sm.  &  G.  283;  25  Law  J.  Rep. 
Chanc.  325),  and  MuUiner  v.  The  Mid- 
land Railway  Company  (48  Law  J.  Rep. 
Chanc.  258;  Law  Rep.  11  Ch.  D.  611) 
discussed. 

Motion  to  set  aside  the  verdict  given 
and  judgment  entered  for  the  defendants 
on  the  trial  of  the  action,  and  to  enter 
judgment  for  the  plaintiff  company,  or  for 
a  new  trial. 

The  action  was  brought  by  the  com- 
pany of  proprietors  of  the  Grand  Junction 
Canal  against  the  defendants,  to  recover 
damages  for  breaking  and  entering  upon 
certain  of  their  lands — ^namely,  a  wharf 
adjoining  Walton  Street,  in  the  borough 
of  Aylesbury  in  the  county  of  Bucks,  and 
their  towing-path  communicating  with  the 
said  wharf  and  street — and  for  breaking 
open  and  destroying  a  gate  and  wall  of  the 
plaintiffs'  there  situate ;  and  the  plaintiffs 
also  claimed  an  injunction  to  restrain  a 
repetition  of  these  acts,  and  a  declaration 
that  no  public  right  of  way  existed  over 
the  towing-path  or  wharf. 

The  defendants  pleaded  that  there  was 
of  right  a  common  and  public  footway 
over  the  wharf  and  tow-path  for  all 
persons  to  go  and  return  on  foot  at  all 
times  of  the  year  at  their  free  will  and 
pleasure,  and  that  the  alleged  trespasses 
were  a  use  thereof  by  the  defendants,  and 
that  the  gate  was  wrongfully  fastened 
across  the  footway,  and  necessarily  forced 
open  with  no  more  damage  than  necessary 
to  enable  the  defendants  to  use  the  foot- 
way. 

At  the  hearing  of  the  action  before 
Pollock,  B.,  and  a  special  jury  at  the 
Aylesbury  Winter  Assuses  on  January  28, 


Digitized  by 


Google 


414 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Ormid  Junction  Cemal  Co.  v.  Patty, 
1888)  evidence  was  produced  on  the  part 
of  the  defendants  that  since  the  year  1813 
the  people  of  the  neighbourhood  had  habi- 
tually made  use  of  and  passed  along  the 
towing-path  for  the  purpose  of  coming 
into  and  going  out  of  the  town  of  Ayles- 
bury without  interruption,  except  that,  as 
was  proved  on  the  part  of  the  plaintiffs, 
notices  had  from  time  to  time  been  put 
up  by  the  company  to  the  effect  that  tres- 
passers would  be  prosecuted,  and  also  per- 
sons fishing  and  loitering,  and  that  boys 
throwing  stones  had  been  turned  off  the 
path  by  the  servants  of  the  company.  A 
verdict  having  been  found  and  judgment 
entered  for  the  defendants,  the  plaintiffs 
now  moved  that  it  should  be  set  aside  and 
judgment  entered  for  the  plaintiffs,  or  a 
new  trial  had,  on  the  ground  that  there 
was  no  evidence  of  dedication  which  could 
properly  be  left  to  the  jury,  and  that  the 
verdict  was  against  the  weight  of  evidence ; 
and  upon  the  ground  that  the  learned 
Judge  had  misdirected  the  jury  in  failing 
to  direct  them  that  any  inference  to  be 
drawn  from  the  alleged  user  by  the  public 
was  rebutted  by  the  notices,  which  were 
proved  and  admitted  to  have  been  posted 
by  the  plaintiffs,  and  shewed  that  there 
was  no  intention  on  the  part  of  the  com- 
pany to  dedicate  a  right  of  way  to  the 
public;  and  in  not  directing  them  that 
there  could  be  no  dedication  without  an 
intention  to  dedicate,  and  that  no  amount 
of  user  by  the  public  could  give  a  right  of 
way  if  it  was  shewn  that  the  owner  of  the 
soil  did  not  intend  to  dedicate;  and  on 
the  ground  that  on  the  facts  proved  and  ad. 
mitted  at  the  trial  the  plaintiffs  could  not 
have  dedicated  a  right  of  way  over  their 
towing-path,  wharfs,  and  other  property 
acquired  under  their  Acts  of  Parliament 
for  the  purposes  of  their  canals  (1). 

(1)  By  the  83  Geo,  3.  c.  80,  tho  company  of 
proprietors  of  the  Grand  Junction  Canal  were 
(section  1)  incorporated  and  empowered  "  to 
make  and  complete  a  canal,  .  .  .  and  to  make 
....  such  and  so  many  ....  wharfs  .... 
as  and  where  the  said  company  of  proprietors 
shall  think  necessary  and  convenient  for  the  pur- 
poses of  the  said  navigation,  .  .  .  and  also  to 
make,  set  out,  and  appoint  such  towing-paths, 
banks,  roads,  and  ways  convenient  for  towing, 
haling,  or  drawing  of  boats,  barges,  and  other 
vessels,  passing  upon  the  said  intended  canal, 
....  with  men,  horses,  and  otherwise,  ...  as 


W.  Oraham  and  J.  H.  Ethervngion  Smith, 
for  the  plaintiff  company,  in  support  of  the 
motion. — The  posting  of  the  notices  that 

they  the  said  company  of  proprietors  shall 
think  convenient";  and  it  was  further  enacted 
that  (section  4)  "the  lands  or  grounds  to  be 
taken  or  used  for  such  canal,  .  .  .  and  for  the 
towing  paths  thereto,  and  the  ditches,  drains, 
and  fences  to  separate  such  towing-paths  from 
the  adjoining  lands,  shall  not  exceed  twenty 
yards  in  breadth**;  that  (section  8)  "nothings 
in  this  Act  contained  shaU  extend  or  be  con- 
strued to  extend  to  enable  the  said  company 
of  proprietors  to  erect  or  build  any  house,  mill, 
or  other  building  (other  than  warehouses,  toll- 
houses, watch-houses,  and  cottages  for  their 
workmen)  for  the  use  of  the  said  intended 
canal  ....  upon  the  lands  which  shall  be 
set  out  for  the  towing-paths,  wharfs,  or  quays 
on  the  sides  thereof,  vrithout  the  consent,  in 
writing,  of  the  person  or  persons  who  shall  be 
owner  or  owners  of  such  lands  at  the  time  of 
setting  out  the  same  for  the  purposes  aforesaid," 
that  (section  10)  "...  .  from  and  immediately 
after  the  time  of  making  and  executing  such  sale 
and  conveyance  "(as  aforesaid)  "ofany  contract 
or  contracts  for  the  same,  the  said  company  of 
proprietors  may  and  shall  be  at  liberty  to  enter 
upon,  and  from  thenceforth  for  ever  to  have, 
take,  and  enjoy  the  said  lands,  grounds,  and 
other  hereditaments,  for  the  uses  and  mainten- 
ance of  the  said  canal, . . .  and  for  the  suppljring 
the  same  with  wat«r,  without  any  interruption 
or  eviction  whatsoever ; "  that  (section  25)  "  upon 
payment  or  legal  tender  of  such  sum  or  sums  of 
money  "  (as  aforesaid)  " ....  it  shall  be  lawful 
for  the  said  company  of  proprietors,  and  their 
agents,  workmen,  and  servants,  immediately  to 
enter  upon  such  lands,  grounds,  and  other  here- 
ditaments resi)ectively  (or  before  such  payment 
or  tender  by  leave  of  the  owners  and  oocnpiere 
thereof),  and  then  and  thereupon  such  lands  and 
grounds,  water  mills,  and  other  hereditaments, 
and  the  fee-simple  and  inheritance  thereof, 
together,  with  the  yearly  profits  thereof,  and 
all  the  estate,  use,  trust,  and  interest,  of  any 
person  or  persons  therein,  shall  from  thence- 
forth be  vested  in  and  become  the  sole  property 
of  the  said  company  of  proprietors,  to  and  fcur 
the  purposes  of  this  Act  for  ever;"  and  that 
(section  74)  "  all  persons  whomsoever  shall  have 
free  liberty  to  use,  vnth  horses,  cattle,  and  car- 
riages, the  private  roads  and  ways  (except  the 
towing-paths),  and  likewise  the  sluices,  trenches, 
or  passages,  to  be  made  by  virtue  of  this  Act, 
for  the  purpose  of  conveying  any  minerals,  mer- 
chandise. Sec,  to  or  from  the  said  canal, . . .  and 
every  part  thereof,  without  paying  anything  for 
the  same ;  and  also  to  navigate,  and  pass  upon, 
and  use  the  said  canal  ....  with  any  boats  or 
vessels  (of  pleasure  or  otherwise),  and  to  employ 
the  said  wharfs  and  quays  for  loading  and  un- 
loading such  minerals,  merchandise,  &a,  and 
also  to  use  the  said  towing-paths,  with  men,  or 
with  horses,  or  other  cattle,  for  haling  and 
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Qftmd  Jynetion  Canal  Co,  y.  Petty, 
trespaseis  would  be  prosecuted,  was  con- 
dosive  proof  that  there  was  no  intention 
on  the  part  of  the  company  to  dedicate 
the  towing-path  to  the  use  of  the  public ; 
and,  that  &ct  being  practically  undisputed, 
there  was  no  evidence  of  dedication  which 
oould  properly  be  left  to  the  jury,  or  upon 
which  the  jury  oould  rightly  find  that 
dedication  had  taken  place.  Further,  the 
company  had  no  power  to  dedicate  the 
towing-path  to  the  public,  and  any  such 
dedication  is  uUra  vires.  By  the  terms  of 
tiieir  Act  (1)  the  Legislature  has  vested 
the  land  in  them  '^  for  the  uses  and  main- 
tenance of  the  said  canal "  (section  10), 
and  "for  the  purposes  of  this  Act  for 
ever  *'  (section  25),  and  for  no  other  pur- 
pose. That  being  so,  the  decisions  in  MuU 
liner y.  The  Midland  Railway  Gompa/ny{2) 
and  in  Bostoek  v.  T?ie  North  Staffordshire 
Railway  C(m^pany  (3)  shew  conclusively 
that  the  company,  being  authorised  to  take 
and  use  lands  for  a  specific  purpose,  have 
no  right  to  use  the  lands  in  any  way  other 
than  for  that  purpose  only.  The  case  of 
Tht  Grand  ^Surrey  Caned  Company  v. 
EaXL  (4)  is  distinguishable,  the  bridge 
there  found  to  have  been  dedicated  by  the 
canal  company  to  the  public  being  one 
necessarily  built  for  the  accommodation  of 
the  tenants  of  an  adjoining  estate,  and 
never  having  been  intended  for  the  pur- 
poses of  the  undertaking  in  any  other 
lense  than  by  carrying  a  road  over  it.  In 
The  Greenwich  Board  of  Works  v.  Maudslay 
(5),  also,  the  decision  was  founded  on  the 

drawing  such  boats  and  vessels,  upon  payment 
of  such  rates  as  .  .  ."  &c. 

And  by  the  34  Geo.  3,  c.  24,  the  company 
were  authorised  to  make  a  navigable  cut  from 
Aylesbury  to  join  the  Grand  Junction  Canal, 
and  it  was  further  enacted  that  (section  1)  the 
recited  Act  (33  Geo.  3.  c.  80),  and  *'  the  several 
powers,  authorities,  provisions,"  &o.,  "therein 
contained,  so  to  as  the  nature  and  circumstances 
of  the  case  will  admit,  .  .  .  shall  be  used  and 
exercised  by  the  said  company  of  proprietors 
....  as  if  the  several  powers,"  &c.,  "  were 
repeated  and  re-enacted  in  the  body  of  this 
present  Act." 

(2)  48  I^w  J.  Rep.  Ghanc.  258 ;  Law  Rep. 
11  Ch.  D.  611. 

(3)  5  De  Gex  &  S.  684 ;  4  E.  &  B.  798 ;  24 
Law  J.  Rep.  Q.B.  226  ;  3  Sm.  &  G.  283  ;  26  Law 
J.  Bep.  Chanc.  325. 

(4)  1  Man.  &  G.  392 ;  9  Law  J.  Rep.  C.P.  329. 
(6)  39  Law  J.  Rep.  Q.B.    205;  Law  Rep. 

0Q.B.397. 
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fact  that  the  footway  there  in  question 
could  be  used  by  the  public  without  any 
interference  with  its  maintenance  as  a  sea- 
wall. In  The  Rochdale  Canal  Company 
V.  Radcliffe  (6)  the  jury  found  that  the  de- 
fendant had  for  twenty  years  used  as  of 
right  the  water  from  the  plaintififs'  canal, 
but  judgment  was  entered  for  the  plaintiffs 
non  obstante  veredicto  on  the  ground  that 
an  actual  grant,  if  proved,  would  have  been 
illegal,  as  the  company  could  not  grant  the 
water  for  other  purposes  than  those  per- 
mitted by  their  Act,  and  that  therefore  a 
grant  implied  from  twenty  years'  user  was 
no  defence.  In  the  same  way  the  land 
constituting  this  towing-path  was  acquired 
for  the  purposes  of  the  company's  Act  only, 
and  the  company  could  neither  by  grant 
nor  dedication  confer  any  right  to  use  the 
land  for  any  other  purpose.  In  MuUiner 
V.  Th>e  Midlcmd  Railway  Compam/y  (2) 
Jessel,  M.E.,  says,  "  We  have  very  many 
instances  of  corporations  with  limited 
powers  of  enjoyment,  limited  powers  of 
alienation,  and  limited  rights  of  control 
over  their  property.  One  large  mass  of 
corporations  must  occur  to  the  minds  of 
every  one — I  mean  the  ecclesiastical  cor- 
porations sole  or  aggregate."  That  case  is 
exactly  in^point  here,  and  governs  the 
present  case  in  favour  of  the  plaintiff 
company. 

TTiTwA,  O.C.,  and  Hammond-Chambers ^ 
for  the  defendants. — The  company  had 
power  to  dedicate  the  towing  path  as  a 
footway.  In  MuUiner  v.  TIi>e  Midland 
Railway  Company  (2),  the  words  of  the 
Act  were  more  stringent  than  in  the 
present  case,  and  the  judgments  were 
founded  on  expressions  which  do  not  occur 
in  this  company's  Act.  Nor  is  the  case  of 
Bostock  v.  The  North  Staffordshire  RaH- 
way  Company  (3)  an  authority  against 
the  defendants,  since  it  was  admitted  there 
that,  unless  a  statute  interferes,  the  creation 
of  a  corporation,  and  the  vesting  of  an 
estate  in  a  corporation,  operates  at  common 
law,  and  those  of  its  rights  and  liabilities 
which  are  unaffected  by  statute  exist  as  at 
common  law — a  principle  which  is  stated 
still  more  plainly  by  Tindal,  C.  J.,  in  the 
Grand  Surrey  Canal  Compamy  v.  IlaU 

(6)18Q.B.  Rep.  287;  21  Law  J.  Rep.  QB. 
297. 
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€hrand  JwufHon  Canal  Co,  y.  Petty, 
(4),  where  he  says,  "  I  am  not  aware  that 
there  is  anything  in  the  oonstitation  of 
the  company  to  prevent  them  from  dedi- 
cating a  way  to  the  puhlic,  as  other  per- 
sons  or  corporate  hodies  may  do."  The 
observations  of  Lord  Kenyon  in  The  Rugby 
Charity  Trustees  v.  MerryivecUher,  re- 
ported in  a  note  to  Daniel  ▼.  J!forth  (7), 
shew  that  an  owner  of  land  cannot  assert 
his  right  against  long  public  user  merely 
by  declaring  that  he  always  had  an  un- 
disclosed intention  not  to  dedicate. 

FMathew,  J. — The  difficulty  which  I 
feel  is  as  to  whether  a  public  right  of  way 
along  the  towing-path  is  consistent  with 
the  purposes  of  the  Act.] 

The  purpose  of  the  towing-path  is  for 
leading  along  it  the  horses  which  draw 
the  boats,  and  the  public  caji  walk  along 
it  without  interfering  with  this  purpose. 
The  King  v.  The  Inhabitants  of  Leake 
(8)  is  an  analogous  case.  It  was  there 
held  that  the  dedication  of  a  bank,  made 
by  fen-land  drainage  commissioners  under 
statutory  powers,  as  a  road  to  the  use  of 
the  public  was  not  inconsistent  with  the 
purposes  to  which  the  commissioners  were 
bound  by  the  Act  to  apply  it. 

TT.  Graham,^  in  reply. 

LoBD  CoLEBiDOE,  C.J. — In  this  case  we 
are  asked  to  set  aside  the  verdict  given  and 
judgment  entered  for  the  defendants  at  the 
trial  of  the  action,  and  to  enter  judgment 
for  the  plaintiff  company,  or  order  a  new 
trial,  on  two  grounds,  first,  that  the  ver- 
dict was  against  the  weight  of  evidence, 
and,  secondly,  that  it  was  produced  by 
misdirection.  It  is  only,  however,  in  my 
opinion,  on  the  ground  of  misdirection 
that  the  verdict  can  possibly  be  set  aside, 
because  if  the  direction  was  correct  the 
evidence  was  to  my  mind  overwhelming. 

The  action  is  brought  by  the  company  of 
proprietors  of  the  Grand  Junction  Canal, 
who  were  originally  constituted  by  the 
statute  33  Geo.  3.  c.  80,  and  in  the  follow- 
ing year  by  the  34  Geo.  3.  c.  24,  incor- 
porating the  Act  of  the  previous  year, 
received  further  powers,  under  which  they 
made  a  branch  canal  to  Aylesbury.  This 
branch  ended  in  a  basin  and  goods  yard, 

(7)11  Bast,  376. 
(8)  5  B.  &  Ad.  469. 


and  along  the  canal  and  along  the  side  of 
the  basin  and  goods  yard  ran  a  towing- 
path,  and  there  was  a  body  of  evidence, 
admitted  and  imoontradicted,  th|it,  practi- 
cally speaking,  there  had  been  for  very 
many  years  the  fi^eest  possible  use  of  thu 
towing-path  by  the  pubUo,  and  that  the 
people  of  the  neighbourhood  had  by  it 
habitually  come  into  and  gone  out  of  the 
town  of  Aylesbury.  But  some  time  ago— 
at  what  date  does  not  appear — ^the  com- 
pany thought  that  they  found  that  the 
coming  and  going  of  persons  upon  the 
towing-path  obstructed  the  working  of  the 
canal,  and,  in  consequence,  posted  notices 
to  the  effect  that  trespassers  would  he 
prosecuted,  and  there  was  also  evidence  on 
the  part  of  the  company  that  boys  and 
people  fishing  had  been  turned  off  the 
towing-path  by  the  servants  of  the  com- 
pany. On  this  state  of  fiicts  the  first 
argument  presented  by  the  plaintiff  com- 
pany is  that,  inasmuch  as  they  never 
actively  and  openly  dedicated  Uie  path 
to  the  public,  and  inasmuch  as  they  have 
for  a  long  time  indicated  by  notices  that 
they  did  not  intend  the  path  to  become  a 
public  path,  no  amount  of  evidence  of  user 
by  the  public  would  justify  a  juiy  in  in- 
ferring that  there  had  been  dedication,  the 
contemporaneous  evidence  of  non-intention 
being  conclusive.  As  a  question  of  law 
apart  from  the  circumstances  of  this  case 
I  agree  with  that  proposition.  Dedication 
is  beyond  doubt  a  question  of  intention. 
So  it  has  been  held  from  the  earliest  times. 
But  the  intention  to  dedicate  or  the  in- 
tention not  to  dedicate  must  be  shewn  by 
evidence.  Here,  however,  Mr.  Graham  is 
driven  to  contend  that  facts  which  would 
ordinarily  shew  the  existence  of  an  inten- 
tion to  dedicate  are  not  in  this  case  evi- 
dence of  it.  I  think  that  these  facts  were 
rightly  left  to  the  jury,  and  that  the 
negative  evidence  offered  by  Mr.  Graham 
was  also  very  fit  for  the  consideration  of 
the  jury,  and  that  it  was  a  question  for 
the  jury  whether  upon  the  whole  of  the 
evidence  there  was  or  was  not  an  intention 
to  dedicate.  It  is  impossible  to  penetrate 
into  the  minds  of  people  and  discern  their 
intention.  We  can  only  judge  by  what 
they  do  and  what  they  suffer.  Here  all 
the  plaintiffs  did  was  to  post  up  notices, 
and  to  turn  off  boys,  and  prevent  persons 
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from  fishing,  which,  I  may  remark,  is  not 
a  neoeasary  inddent  of  a  right  of  way, 
the  soil  of  the  canal  and  the  fish  upon  it 
being  vested  in  the  company ;  and,  as  it 
was  for  the  jury  to  decide  the  matter  on  a 
consideration  of  the  whole  of  the  eyidence, 
it  is  impossible  for  us  to  say  that  there 
was  not  a  body  of  evidence  on  which  the 
jury  could  decide  as  they  did.  On  the 
first  point,  therefore,  that  there  was  no 
evidenoe  <^  dedication  which  could  pro- 
perly be  left  to  the  jury,  and  that  their 
verdict  was  against  the  weight  of  evidence, 
I  am  of  opinion  that  the  plaintifik  must 
fiul. 

Secondly,  did  the  learned  Judge  mis- 
direct the  jury  1  In  the  &«t  place,  it  is 
said  that  the  juiy  were  not  told  that  there 
could  be  no  dedication  without  an  inten- 
tion to  dedicate  on  the  part  of  the  owner 
of  the  soil,  and  that  the  acts  relied 
upon  by  the  plaintifls  in  derogation  of  the 
intention  were  conclusive,  and  must  pre- 
vail against  all  the  evidence  of  uninter- 
rupted user  on  the  other  side.  The  learned 
Judge  did  not  so  direct  the  jury,  and  I 
think  he  was  quite  right  in  not  so  doing. 
He  did,  however,  in  my  opinion,  explain 
the  law  thoroughly,  putting  several  cases 
by  way  of  illustration,  and  it  seems  to  me 
clear  that  the  jury  were  npon  this  point 
quite  rightly  directed. 

But  Mr.  Graham  has  taken  another 
point  which,  to  my  mind,  is  much  more 
worthy  of  consideration,  and  with  respect 
to  which  it  IB  necessary  to  distinguish  and 
explain  the  authorities  to  which  reference 
has  been  made.  He  contended  that  a 
corporation  of  this  description  arbitrarily 
created  for  specified  purposes  can  hold  land 
only  for  the  purposes  for  which  it  is  created, 
and  that  the  moment  it  goes  beyond  those 
purposes  and  endeavours  to  deal  with  land 
in  the  way  in  which  a  private  owner  can, 
it  goes  beyond  the  law,  and  that  the  Ooxrct 
of  Chancery  would  have  restrained  such  a 
corporation  from  dealing  with  its  lands  in 
a  manner  inconsistent  with  the  purposes 
for  which  it  was  created.  A  corporation, 
in  short,  must  be  judged  by  the  laws  of  its 
creation,  and,  in  this  case,  as  the  towing- 
path  was  acquired  for  the  purposes  of  the 
canal,  the  company,  it  is  said,  had  no 
power  to  dedicate  to  the  public  that  which 
was  vested  in  them  for  other  purposes,  or 
VOL.67.-Q.B. 
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to  allow  a  right  of  passage  to  be  created 
over  it^  since  to  do  so  would  be  to  derogate 
from  the  essence  of  its  existence,  and 
everybody  using  the  path  must  be  taken 
to  have  known  that  he  could  not  be  exer- 
cising against  the  company  a  right  which 
the  company  could  not  by  law  give  him. 
The  proposition  of  law  so  relied  upon  by 
the  plamtifib  is  perfectly  connect,  and  is 
well  founded  upon  two  cases  at  leasts  with 
neither  of  whidi  do  we  desire  to  differ — 
namely,  Bogtack  v.  IT^e  jN^orth  Staffordshire 
Railway  Company  (3)  and  MuUvner  v.  The 
Midland  RaUtoay  Company  (2).  In  both 
cases,  and  especially  in  the  latter,  the  law 
is  laid  down  in  terms  that  a  company, 
which  has  acquired  land  under  an  Act  of 
Parliament  upon  certain  terms,  has  no 
right  to  sell,  grant,  or  dispose  of  such  land, 
or  of  any  easement  or  right  of  way  over  it, 
except  for  the  purposes  of  the  Act.  To 
that  law  I  entirely  subscribe,  and  to  those 
cases  I  assent,  and  intend  to  be  governed 
by  them.  But  alongside  them  are  other 
cases,  in  which  companies  have  used  lands, 
not  for  the  exact  purposes  for  which  they 
were  created,  but  for  purposes  not  incon- 
sistent with  them.  Such  are  the  cases  of 
The  Grand  Surrey  Caned  Compcmy  v.  HaU 
(4)  and  The  King  v.  The  Inhabitant  of 
Leake  (8).  These  cases,  decided  a  long 
time  ago,  lay  down  a  second  proposition, 
different  from,  but  not  inconsustent  with, 
the  first,  that  a  company  being  prima  facie 
— not  indeed  for  all  purposes — the  owner 
in  fee-simple  of  the  lands  of  which  it  is 
possessed,  may  use  them  for  a  purpose 
which  is  not  inconsistent  with  the  objects 
for  which  it  was  created.  This  proposition, 
which  is  to  be  found  substantially  as  I 
have  stated  it  in  all  the  j  udgments  delivered 
in  The  Grand  Surrey  Canal  Company  v. 
RaU  (4),  seems  to  be  good  sense,  and  is  not 
inconsistent  with  the  two  more  recent 
cases  I  have  cited,  which  manifestly  did 
not  intend  to  overrule  the  earlier  cases, 
since  they  do  not  mention  them,  as  they 
certainly  would  have  done  had  there  been 
any  intention  of  overruling  them.  We 
have  therefore  to  consider  under  which 
head  the  present  case  faUs.  It  seems  to 
me  perfectly  dear  that  it  falls  under  the 
second  of  the  two  propositions  which  I 
have  mentioned.  The  use  of  this  towing- 
path  as  a  footway  by  the  public  is  not,  I 
3H 
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think,  inoonoBtent  with  the  parposes  for 
which  the  oompany  was  created,  any  more 
than  was  the  case  in  the  decisions  men- 
tioned. In  hoth  those  oases  the  use  to 
which  the  land  was  pat  was  not  originally 
contemplated  in  the  Act  incorporating  the 
company,  but  it  was  held  that,  unless  some- 
thing  could  be  found  in  the  Act  to  limit 
their  right,  they  had  a  right  to  deal  with 
their  land  in  the  manner  in  which  they 
had  endeavoured  to  deal  with  it.  On  the 
authority  of  those  cases  I  am  of  opinion 
that  a  canal  company  which  allows  the 
public  to  walk  along  its  towing-path  with- 
out interruption,  thereby  allows  the  public 
to  acquire  a  right  of  way  along  it,  such 
right  of  way  not  being  inconsistent  with 
the  functions  which  the  company  were 
created  to  discharge.  Both  on  principle, 
therefore,  and  on  authority  I  am  of  opinion 
that  the  plaintifis'  contention  fails. 

Mathew,  J. — I  concur  in  the  condusion 
at  which  my  Lord  has  arrived,  and  with 
the  reasons  he  has  given.  Mr.  Graham 
has  argued  that  although  there  may  have 
been  constant  and  uninterrupted  user  of 
this  path  by  the  public,  yet  if  there  is  any 
evidence  of  an  intention  on  the  part  of  the 
company  not  to  dedicate,  no  dedication  can 
have  taken  place.  I  think  it  was  for  the 
jury  to  say  whether  the  notices  posted  con- 
vinced them,  in  view  of  the  long  use  which 
had  undoubtedly  taken  place,  tlmt  the  com- 
pany did  not  intend  to  dedicate  the  path 
to  the  public.  That  question  was  sub. 
mitted  to  them,  and  they  said  that  they 
were  not  convinced;  and  when  Mr.  Graham 
is  driven  to  say  that  even  a  private  inten- 
tion not  to  dedicate  would  be  sufficient  to 
defeat  long  user  and  prevent  dedication, 
his  position  becomes  palpably  untenable. 

The  other  part  of  the  case  is  of  great 
importance.  Is  the  company  unable  to 
dedicate  this  path  to  the  public  by  virtue 
of  its  statutory  position  %  If  the  plaintiffs 
are  right,  they  have  no  power  to  deal  with 
any  of  their  lands  for  any  other  purpose 
than  that  for  which  they  were  called  into 
existence.  But  if  we  alter  the  phrase 
slightly,  and  say  that  they  may  not  deal 
with  their  land  for  any  purpose  inconsis- 
tent with  the  object  for  which  they  were 
created,  the  result  is  very  different.  In 
the  cases  cited  on  behalf  of  the  plaintifib 
the  user  of  the  land  was  inconsistent  with 


the  purpoeea  of  the  company.  Hero  it 
seems  to  me  there  is  no  such  inoonsisteDcy. 
The  company  had,  therefore,  in  my  opinion 
power  to  dedicate,  the  dedication  being,  of 
course,  a  limited  dedication,  subject  to  the 
right  of  the  company  to  use  the  towing- 
path  for  the  purposes  of  their  canaL 

Motion  dimiued. 


Solioiton— Field,  Bosooe  &  Co.,  for  plaintiib; 
Letts,  Bros.,  agents  for  Parker  k  Wilkins,  Hig^ 
Wycombe,  for  defendants. 


[m  THE  COURT  OF  APPEAL.] 

{THE  MBROHANTB  OF  THE  STAPH 
OF  ENGLAND  V.  THE  GOVERNOR 
AND  OOMPANT  OP  THE  BAHK 
OF  ENGLAND.* 

Bcmk  of  England — Corporaiion — Com- 
mon Seal  in  Custody  of  Clerk — NegUgenee 
of  Corporaiion — Affixing  of  Seal  by  Clerk 
to  Transfer  of  Stock  vnihotU  Authority  of 
Corporation — Proximate  Cause  of  Lots— 
Liability  to  replace  Stock — EstoppeL 

A  company  incorporated  under  a  charisr 
granted  by  Charles  II.  were  possessed  of  a 
common  seal,  and  also  of  a  certain  amowU 
of  stock  which  stood  in  their  names  in  the 
books  of  the  defendants.  The  seal  vhu 
entrusted  to  the  custody  of  their  derh,  m 
whom  impUdt  confidence  was  placed,  and 
who  managed  the  affairs  of  the  compamj/ 
without  being  subject  to  any  control  or 
supervision.  The  derk  affixed  the  seal  of 
the  compamy  in  the  presence  of  two  wit- 
nesses, who  were  not  corporators,  to  two 
powers  of  attorney  for  the  transfer  of  the 
stock  belonging  to  the  company,  Thm 
transfers  were  lodged  with  die  defendantt, 
who  in  due  course  paid  oner  to  the  derk 
the  proceeds  of  the  sale  of  the  stock. 
The  derk  was  subsequently  tried  and  eonr 
vieted  of  fraud  in  affixing  the  setd  to 
the  transfers  without  the  authority  oj 
the  company,  and  of  appropriating  the 
proceeds  of  the  sale  of  the  stock  to  his  own 


Fry, 


Coram  Lord  Bsher,  M.B. 
LJ. 


Bowen,  L. J.,  ud 
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uae.  In  an  action  for  a  dedaratian  that 
the  company  were  entitled  to  have  the 
stock  stand  in  their  names  in  the  defen- 
dants* books,  and  that  they  might  be 
ordered  to  replace  the  stock  in  the  plain- 
tiffs' names, — Held,  upon  the  authority 
of  The  Bank  of  Ireland  v.  The  Truatees 
of  Eyans'  Charitiefi  (5  H.L.  Gas.  389),  that 
even  assuming  the  company  were  negli- 
gent in  entrusting  the  seal  to  the  custody 
of  their  derk,  the  negligence  necessary  to 
entitle  the  defendants  to  insist  that  the 
tranters  were  invalid  must  be  negligence 
in  or  immediately  connected  with  the  trans- 
fers themselves,  and  that,  inasmuch  as  the 
forgery  committed  by  the  derk,  and  not  the 
negligence  qf  the  company  in  entrusting 
him  with  the  seal,  was  the  proximate  cause 
of  the  loss,  the  d^endants  were  liable  to 
replace  the  stock. 

Action  by  the  plaintifis  against  the  de- 
fendants in  which  they  claimed  a  declara- 
tion that  they  were  entitled  to  have  a  sum 
of  4,2502.  Three  Per  Cent.  Consols  stand  in 
their  names  as  proprietors  in  the  books  of 
the  defendants;  also  that  the  defendants 
might  be  ordered  to  replace  the  same 
in  the  names  of  the  plaintiffs,  and  make 
all  necessary  entries  for  that  purpose  in 
their  books,  and  also  pay  a  sum  of  63Z. 
Ibs.y  the  half  yearly  dividend  due  in 
January,  1885,  in  respect  of  the  stock,  and 
any  further  dividends  that  might  £eJ1  due 
before  the  defendants  may  have  replaced 
the  stock. 

The  plaintiffii  were  a  company  incorpo- 
rated under  a  charter  granted  by  CharlesIL, 
and  prior  to  the  month  of  July,  1885,  were 
the  proprietors  of  4,2502.  Three  Per  Cent. 
Consols,  which  stood  in  their  names  in  the 
books  of  the  defendants.  The  corporation 
had  practically  ceased  to  transact  any 
affidrs  or  fulfil  any  of  its  original  objects, 
and  had  become  a  mere  dining  dub.  The 
common  seal  of  the  corporation  was  left 
in  the  custody  of  the  clerk  to  the  corpora- 
tion, a  solicitor  of  the  name  of  Drew,  who 
was  also  a  corporator,  in  whom  the  plain- 
tiff placed  implicit  confidence,  and  over 
whom  they  exercised  no  supervision  or 
controL  Drew  affixed  the  seal  of  the  cor- 
poration on  two  difierent  oocasionB  to  two 
powers  of  attorney  for  the  transfer  of 
3,6002.  and  6602.  respectively,  and  the 


affixing  of  the  seal  was  witnessed  on  each 
occasion  by  two  persons.  These  transfers 
were  subsequenUy  lodged  at  the  Bank  of 
England,  the  stock  was  sold  and  the  pro- 
ceeds paid  over  to  Drew,  who  not  long 
after  absconded,  and  the  fact  of  the  Consols 
having  been  transferred  shortly  afterwards 
came  to  the  knowledge  of  the  plaintifis. 
Drew  was  subsequently  tried  and  con- 
victed of  fraud  in  affixing  the  seal  to  the 
powers  of  attorney  without  the  authority 
of  the  plaintiff  corporation,  and  of  appro- 
priating the  proceeds  to  his  own  use,  and 
was  sentenced  to  a  term  of  penal  ser- 
vitude. 

The  action  was  tried  before  Pollock,  B., 
and  a  special  jury,  to  whom  the  three  fol- 
lowing questions  were  left :  First,  Did  the 
plaintifis  hold  Drew  out  to  the  defendants 
as  having  authority  to  affix  the  seal  to  the 
powers  of  attorney  )  secondly,  had  he  on 
the  £EU$ts  proved  an  implied  authority  to 
affix  the  seal  t  and  thirdly,  were  the  plain- 
tiffs guilty  of  negligence  so  as  to  induce 
the  defendants  to  accept  and  act  upon  the 
powers  of  attorney  ?  The  jui-y  answered 
the  last  question  in  the  affirmative,  but 
did  not  answer  the  first  two.  Pollock,  B., 
left  the  parties  to  move  the  Divisional 
Court  for  judgment. 

The  plaintiffs  moved  for  judgment  to  be 
entered  in  their  favour,  upon  the  ground 
that  there  was  no  evidence  in  support  of 
the  defence  or  the  finding  of  the  jury,  and 
that  the  learned  Judge  should  have  so 
directed  them,  or  for  a  new  trial  on  the 
ground  of  misdirection  in  leaving  the  ques- 
tion of  negligence  or  any  of  them  to  the 
jury,  and  that  the  finding  was  against  the 
weight  of  evidence.  The  defendants  also 
moved  for  judgment  to  be  entered  in  their 
favour. 

The  following  judgments  were  delivered 
by  the  Divisional  Court : — 

Day,  J. — This  case  is  one  of  an  ancient 
corporation  which  is  not  affected  in  the 
details  of  its  business  by  any  statutory 
authority,  but  which  exercises  its  rights, 
such  as  they  are,  under  the  provisions  of 
ancient  charters.  The  corporation,  through 
entirely  changed  circumstances,  has  prac- 
tically lost  its  reason  for  existence;  it  has 
ceased  to  fulfil  any  of  its  original  objects, 
and  has  become,  so  fiu*  aa  we  can  under* 
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stand,  a  mere  dining  dub.  It  consisted  of 
about  thirty  members,  who  are  corporators ; 
several  of  its  ancient  officers  have  been 
maintained,  whose  duties,  howeTer,  have 
ceased  to  have  any  reality.  The  corpora- 
tion had  a  small  fund  of  over  4,000Z.  in- 
rested  in  Consols,  and  it  also  had  a  common 
seal  which  was  entrusted  to  the  custody  of 
one  of  its  officials — a  solicitor  of  the  name 
of  Drew — who  filled  the  position  of  derk 
to  the  corporation,  and  in  whom  was 
reposed  implicit  confidence,  in  the  sense  of 
the  common  seal  being  committed  to  his 
uncontrolled  custody  and  the  receipt  of  the 
dividends  upon  the  amount  of  Consols 
being  left  under  his  care.  One  can  hardly 
imagine  a  case  of  grosser  negligence  than 
that  of  the  persons  connected  with  the 
management  of  thui  corporation  in  entrust- 
ing the  common  seal  and  management  of 
the  affisbirs  of  the  corporation  to  the  clerk, 
without  any  control  being  exercised  over 
him  either  by  the  officials  or  the  corpo- 
rators themsdives.  It  is  not  for  me  to 
suggest  that  every  or  any  clerk  is  to  be 
suspected  of  evil-doing ;  but  it  is  idle  to 
say  there  is  no  necessity  to  exercise  due 
and  reasonable  care  over  the  officers  of 
any  corporate  or  other  body.  A  person 
looking  after  his  own  affiiirs  would  take 
good  care  of  his  seal  if  it  had  any  value ; 
but  this  corporate  body,  which  can  only 
act  under  its  common  seal,  was  content  to 
entrust  that  sesJ  to  an  officer  over  whom 
not  the  slightest  control  was  exercised. 
That  is  how  the  officers  affected  to  dis- 
charge their  duty  towards  the  corporation 
which  entrusted  them  with  the  manage- 
ment of  its  affairs.  It  was  said  that  no 
negligence  can  be  attributed  to  the  mem- 
bers of  the  corporation,  because  it  is  not 
to  be  supposed  that  any  man  would  yield 
to  temptation  with  which  he  is  sur- 
rounded \  but  that  kind  of  reasoning  does 
not  commend  itself  to  my  judgment  or 
experience  of  the  world,  nor,  in  my  opi- 
nion, to  the  common  sense  of  men  in 
general.  If  this  case  were  rea  nova,  I 
should  not  hesitate  to  hold,  upon  the  au- 
thority of  Young  v.  Grote  (1),  which  I 
respectfully  think  was  properly  decided, 
that  the  loss  occasioned  by  the  fraud  and 

(1)  4  Bing.  263;  6  Law  J.  Rep.  C.P.  (o.s.) 
■163. 


forgery  of  Drew  in  affixing  the  seal  to  the 
two  powers  of  attorney,  by  means  of  which 
he  withdrew  the  whole  of  this  money  and 
appropriated  it  to  his  own  use,  ought  to 
be  borne  by  the  corporation,  whose  n^- 
ligence,  in  my  judgment,  was  the  direct 
cause  of  the  loss.  The  negligence  in 
Young  v.  Grote  (1),  which  was  held  to 
disentitle  the  customer  of  a  bank  to  re- 
cover from  the  bank  money  which  had 
been  paid  upon  a  forged  cheque,  was  so 
trifling  that  it  merely  consisted  in  leaving 
sufficient  space  in  the  body  of  a  cheque  into 
which  the  word  "  hundred  "  could  be  intro- 
duced, and  in  which  the  figures  also  could 
be  similarly  altered.  I  cannot  distinguish 
the  negligence  there  from  the  negligence 
here  of  leaving  the  common  seal — the  only 
mode  of  expression  which  the  corporation 
has — in  the  custody  of  a  derk,  without  any 
supervision  or  control  whatever ;  and  with 
such  laxity  were  the  affidrs  of  the  corpo- 
ration managed  that  we  find  the  common 
seal  was  affixed  on  two  occasions  in  the 
presence  of  a  member  of  the  bar  and 
a  suigeon,  probably  not  at  the  corporate 
place  of  business,  but  anywhere.  Under 
such  circumstances  was  the  fraud  effected 
by  the  clerk  to  the  corporation,  and  much 
as  I  should  wish  to  decide  this  case,  if  it 
were  res  nova,  in  favour  of  the  defendants, 
I  am  bound  by  the  decision  of  the  House 
of  Lords  in  The  Bank  of  Ireland  v.  The 
Truiteea  of  Evans'  Charitiea  (2).  I  have 
tried  in  vain  to  distinguish  the  facts  of  that 
case  from  the  ])resent  one,  and  am  unable 
to  do  so,  with  these  exceptions — ^that  the 
one  case  is  that  of  a  charity,  whilst  the 
other  is  not;  that  in  the  one  case  it  is 
the  Bank  of  Irdand,  whilst  in  the  othei' 
it  is  the  Bank  of  England ;  and  that  in 
one  it  is  a  common  law  corporation,  whilst 
in  the  other  it  is  a  statutory  corporation. 
I  see  no  other  distinction,  and  we  are 
bound  by  Evam»^  Caee  (2),  which  is  un- 
distinguishable  in  prindple  and  in  the 
facts.  Our  judgment  must  therefore  be, 
although  I  give  it  very  reluctantly,  in 
favour  of  the  plaintiffii.  In  the  case  of 
Arnold  v.  The  Cheque  Bank  (3),  which 
was  cited  in  argument,  it  was  properly 
held  that  the  doctrine  laid  down  in  Young 

(2)  6  H.L.  Cas.  389. 

(3)  45  Law  J.   Rep.    aP.    562;  Law    Bep 
1  C.P.  D.  578. 


Digitized  by 


Google 


Vol.  57.] 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


421 


MtTtkam^  rftke  Staple  qf  England  v.  B<mh  qf  England,  App, 


r.  Grate  (1)  did  not  apply ;  but  that  case, 
as  well  as  the  present  one,  is  very  dis- 
tinguishable from  Young  v.  Grote  (1). 
In  Amoid  v.  The  Cheque  Bank  (3)  it  was 
held  that  negligence  could  not  be  set  up 
by  way  of  estoppel  because  it  did  not 
directly  conduce  to  the  mischief.  It  was 
there  held  that  the  fiedlure  of  a  foreign 
merchant^  who  had  drawn  a  bill  of  ex- 
change, to  send  collateral  notice  of  advice 
could  not  be  set  up  in  an  action  upon  the 
hiU;  but  that  case,  although  properly 
decided,  does  not  apply  to  the  present 
case,  and  in  principle  the  two  cases  might 
well  stand — the  case  of  Arnold  v.  The 
Cheque  B(tink  (3)  as  it  was  decided,  and 
the  present  case,  if  decided  as  I  wish  it 
could  be,  in  &Your  of  the  defendants.  The 
present  case,  however,  is  not  distinguishable 
from  Evans*  Case  (2),  where  it  was  held 
that  negligence  such  as  existed  here  was 
not  such  as  to  estop  a  party  from  making 
a  daim  against  the  person  who  had  been 
defrauded  entirely  by  the  negligence  of 
the  person  who  sought  to  recover  the 
money.  I  am  therefore  of  opinion  that 
judgment  must  be  given  for  the  plaintiffs. 
Wills,  J. — I  am  of  the  same  opinion. 
It  was  contended  for  the  defendants  that 
the  seal  of  the  plaintiff  corporation  having 
been  affixed  to  the  transfers  by  a  cor- 
porator in  whose  custody  the  plaintiffs 
allowed  the  seal  to  be,  the  corporation  was 
bound  by  it — ^first,  as  really  being  the  deed 
of  the  corporation,  and,  secondly,  as  being 
80  to  be  treated  in  the  hands  of  the  defen- 
dants because  the  plaintiffs  were  estopped 
from  denying  it.  Upon  the  first  point 
there  appears  to  me  to  be  no  reason  why 
a  deed,  sealed  with  the  seal  of  the  cor- 
poration fraudulently  affixed  by  a  cor- 
porator, should  have  any  more  efficiency 
attached  to  it  than  one  to  which  the  seal 
bad  been  frtiudulently  affixed  by  any  one 
else.  I  have  been  unable  to  find  any 
authority  for  such  a  proposition,  and  none 
was  shewn  at  the  bar.  The  acts  of  a  cor- 
poration are  those  of  the  major  part  of  the 
corporation  oorporately  assembled  (4); 
and,  omitting  the  words  '*  corporately 
assembled,''  this  is  declared  by  33  Hen.  8. 
c.  27  to  be  the  common  law.  This  means 
tbat  in  the  absence  of  special  custom  the 

(4)  Com.  Dig.,  tit.  ••  Franohiaes,"  F.  11^ 


major  part  of  the  body  must  be  present  at 
the  meeting,  and  that  of  that  major  part 
there  must  be  a  majority  in  favour  of  the 
act  or  resolution.  It  was  so  decided  in 
Easter  Term,  1693 — ffaecard  v.  Somany 
(5) ;  and  it  was  said  by  Lord  Mansfield  in 
The  King  v.  Monday  (6)  to  be  undoubted 
law.  By  "corporately  assembled"  is 
meant  that  the  meeting  shall  be  one  held 
upon  notice  which  gives  every  corporator 
the  opportunity  of  being  present — see 
Smyth  V.  Darley  (7).  lie  notice  need 
not  necessarily  be  special,  but  there  must 
be  such  knowledge  or  such  means  of  know- 
ledge as  to  give  each  corporator  the  oppor- 
tunity of  attending.  This,  therefore,  is  the 
way  in  which  the  corporate  authority  must 
be  exercised,  and  it  follows  that  it  is  thus, 
and  thus  only,  that  the  resolution  to  use 
the  corporate  seal  can  be  arrived  at.  I  am 
speaking,  of  course,  of  corporations  not 
being  trading  bodies,  to  which  essentially 
different  principles  apply — see  In  re 
Barned'a  Banking  Company  (8).  The 
affixing  of  the  seal  is  not  enough;  there 
must  be  a  delivery  of  the  deed  also — 
The  Derby  Canal  Company  v,  Wilmot 
(9).  Prima  facie,  putting  the  seal  im- 
ports delivery,  yet  if  it  be  intended  other- 
wise it  is  not  so;  and  then  if  delivery 
be  made  upon  a  different  occasion,  and  not 
at  a  corporate  meeting,  it  must  be  done 
by  some  person  acting  under  a  power  of 
attorney  from  the  corporation — Anon, 
Case  (10).  It  seems  to  be  very  old  law 
that  (except  under  a  power  of  attorney, 
which,  of  course,  must  be  subject  to  the 
same  rules  as  any  other  deed)  the 
delivery  must  be  made  at  a  duly  con- 
stituted meeting  of  the  corporation — 
see  Brooke* 8  Abridgment,  tit.  "Corpora- 
tions," plac.  72,  citing  the  Year^Book, 
9  Edw.  4.  p.  39  B.,  a  passage  which  entirely 
bears  out  the  abridgment.  It  would 
seem  to  follow  that  the  seal  must  be 
affixed  at  a  meeting,  and  as  the  act  of 
the  meeting,  or  it  is  nothing.     I  believe 

(6)  Freeman^s  Rep.  604,  quoted  in  Yin.  Abr., 
tit.  "  CJorporations,"  G.  3,  placitum  7. 

(6)  Oowp.  R.  630. 

(7)  2  H.L.  Caa.  789. 

(8)  37  Law  J.  Rep.  Ghana  87;  Law  Rep. 
3  Chanc.  105. 

(9)  9  Bast,  360. 

(10)  1  Ventr.  267. 
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that  this  was  the  usual  practice  in  andent 
times.  In  1  Lev.  237  will  be  found  an 
indorsement  on  a  corporate  deed  which 
has  the  appearance  of  being  a  common 
form — "  SigillattMn  et  delibercUum  in  prcB- 
sentia"  &c. ;  and  I  have  a  strong  impres- 
sion that  I  have  both  seen  and  heard  of 
old  deeds  bearing  a  similar  attestation 
clause.  If  this  view  be  correct,  it  dis- 
poses of  all  the  arguments  derived  from 
any  supposed  practice  of  the  corporation 
to  allow  deeds  to  be  executed  for  them  by 
affixing  the  seal  otherwise  than  at  a  cor- 
porate meeting,  or  from  any  supposed 
authority  to  their  clerk  to  use  the  s^  for 
the  purpose  of  executing  their  deeds,  or 
in  any  ratification  of  his  act  in  having 
done  so.  I  will  add  that,  in  my  opinion, 
there  is  no  evidence  of  any  such  practice 
or  authority  worthy  of  a  moment's  con- 
sideration. It  appears  to  me,  therefore, 
to  be  made  out  that  these  tnmsfers  were 
not  the  deeds  of  the  plaintiffs,  but  a 
forgery  by  their  clerk.  A  forgery  can 
give  no  title,  and  those  who  rely  upon  it 
must  be  able  to  shew  some  extraneous 
ground,  such  as  that  of  estoppel,  why  they 
should  be  entitled  to  act  upon  it.  This  I 
take  to  be  the  substance,  when  they  come 
to  be  carefully  examined,  of  the  ancient 
authorities  relied  upon  by  the  Attorney- 
General,  and  when  so  understood  they  are 
in  harmony  with  the  modem  authorities. 
In  OlanviUe  (11)  it  is  said  that  the  man 
who  entrusts  his  steward  with  his  seel 
will  be  bound  by  it  if  the  steward  seals  a 
deed  with  it,  for  he  should  have  taken 
better  care  of  it.  The  passage  from 
Bracton  (12)  says  that  a  man  may  get  rid 
of  his  deed  by  shewing  various  matters, 
such  as  duress,  mistake,  and  the  like,  but 
adds  the  qualification  that  there  must  be 
nothing  in  the  way  of  negligence  on  his 
own  part,  as  in  entrusting  his  seal  to  his 
seneschal  or  wife.  Brilton  says  that  a 
man  may  plead  that  the  writing  ought 
not  to  affect  him,  for  when  it  was  made 
he  had  lost  his  seal,  and  caused  it  to  be 
cried  and  published  at  the  churches  and 
markets,  so  that  if  anything  was  made 
under  that  seal  after  a  certain  day  on 
which  it  was  lost,  it  ought  not  to  affect 

(11)  Book  10,  ch.  12. 

(12)  Vol.  6,  p.  126,  edited  by  Twiss. 


him  (13).     A  curious  account  is  given  in 
the  notes  to  Nicholas  edition  of  BriUcn 
(14)  of  a  plea  of  this  description  relating 
to  the  8^  of  one  Amald  de   Tborley, 
which  was  met  and  defeated  by  produc- 
tion of  a  record  of  an  acknowledgment 
at  the  Hertford  assizes  in  the  39  Hen.  3 
of  the  seal  in  question  by  the  said  Amald ; 
and  two  advertisements  of  the  loes  of  a 
seal,  warning  the  public  that  an  instru- 
ment sealed  with  it  after  a  certain  day 
would  be  a  foigery,  are  given  in  Blount's 
Law  Dictionary f  tit.  ''  S^  and  Sigillum." 
Th^  passage  from  Bracton  is  reproduced 
in  lieta  (15),  who  wrote  towards  the  end 
of  the  thirteenth  century,  but  without  any 
additional  remarks.     It  is  interesting  to 
observe  that  the  principle  which  these 
passages  embody  has  undergone  no  change 
during  the  course  of  more  than  six  cen- 
turies.    It  is  the  same  as  that  embodied 
in   Young  v.   Grote  (1),    that  a  person 
whose    negligent    act    has  directly  con- 
tributed to  file  forgery  must,  as  between 
himself  and  the  person  who  has  taken 
the  forged  instrument  and  acted  upon  it 
to  his  own  detriment  as  a  genuine  one, 
bear  the  loss ;  but  as  illustrations  of  the 
particular  application  that  should  be  made 
of  them  to  circumstances  such  as  these 
now  in  question  they  are  useless.     To 
begin  with,  they  all  relate  to  the  seals  of 
individuals,  not    of   corporations,  which 
must  be  kept  by  some  one ;  and  I  can  see 
no  reason  why  the  seal  of  the  corporation 
should  not  be  kept  by  their  clerk,  although 
he  be  one  of  the  corporators,  as  well  as  by 
any  one  else ;  trust  must  in  such  matters 
be  reposed  somewhere ;  and  to  all  appear- 
ances it  could  hardly  have  been  trusted  to 
a  more  fitting  person  than  to  the  delin- 
quent in  the  present  case.     But,  howeyer 
this  may  be,  it  is  obvious  that  what  degree 
or   kind  of  act  or  omission  will  afford 
ground  for  an  estoppel  is  a  matter  which 
must  vary  infinitely  from  age  to  age  and 
from  generation  to  generation.     The  pre- 
cautions which  appear  to  be  natural  in 
one  century  may  appear  pedantic  and  un- 
necessary in  another.  Oenturies  ago,  I  am 
told  by  a  gentleman    at  the  bar  very 
familiar  with  the  local  records  at  Exeter 

(18)  Book  1,  ch.  29,  plaa  17. 

(14)  Vol.  1.  p.  164. 

(16)  Lib.  6.  c  38.  B.  2  (ed.  1647). 
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— ^Ifr.  Stuart  Moore — the  seal  of  the  oor- 
poratioii  was  kept  under  three  keys,  which 
were  in  different  hands,  and  which  were 
repeatedly  referred  to  in  ancient  docu- 
ments. These  rules  are  much  relaxed  in 
modem  days,  although  I  helieve  that  in 
many  cases  of  business  corporations  in 
the  present  day  something  of  the  kind  is 
constantly  done;  and  it  is  undoubtedly 
the  practice  of  many  limited  companies 
to  take  somewhat  similar  safeguards.  But 
there  can  be  no  inflexible  and  unvarying 
rale  of  law  as  to  that  which  is  essentially 
a  mixed  question  of  fetct  and  law,  and  it 
is  not  therefore  surprising  to  find  that  the 
particular  act  which  to  our  forefathers 
appeared  in  the  case  of  an  individual  to 
be  so  wanting  in  care  as  to  make  the  per- 
son who  had  rashly  entrusted  his  seal  to 
wife  or  seneschal  or  steward  responsible  for 
any  forgeries  that  might  be  committed  by 
means  of  it  whilst  out  of  his  custody 
uider  those  circumstances,  should  have 
been  held  in  modem  times  in  the  case  of 
a  corporation  to  afford  no  ground  for  any 
diarge  of  negligence,  nor  to  estop  the  cor- 
poration whose  confidence  had  been  abused 
from  setting  up  that  the  deed  was  a  for- 
gery. Upon  this  part  of  the  case  we  are 
relieved  from  all  difiSiculty  by  the  decision 
of  the  House  of  Lords  in  Evcma^  Case 
(2),  where  facts  undistinguishable  from 
those  of  the  present  case  were  held  not  to 
exonerate  the  bank  which  had  given  effect 
to  a  forged  transfer.  I  do  not  profess  to 
be  able  to  follow  the  reasoning  of  the 
opinion  delivered  by  the  learned  Judges 
in  that  case,  bat  they  distinguished 
Ywmg  V.  Grote  (1)  from  the  case 
under  consideration  upon  the  ground 
that  in  the  latter  case  the  transfer  could 
not  have  been  put  into  due  form  unless  the 
attesting  witnesses  had  been  careless  or 
dishonest,  and  they  seem  to  treat  that  as 
an  event  so  unlikely  that  precautions 
against  its  possibility  were  not  naturally 
called  for.  I  should  have  thought  it  a 
thing  much  more  to  be  expected  than  the 
forgeiy  which  was  made  practicable  by  the 
oaieless  way  of  filling  in  the  cheque  in 
Y(ymg  V.  Orote  (1).  The  House  of  Lords 
however,  have  decided  otherwise,  and  we 
caanot  go  behind  their  decision,  and  I 
^imot  distinguish  it  from  the  present  case. 
But  for  that  case  I  should  hieive  thought 


that  the  mode  of  keeping  the  seal  was 
eminently  calculated  to  facilitate,  if  not  to 
invite,  the  commission  of  forgery.  Ail 
that  remained  for  a  dishonest  man  to  do 
was  the  physical  act  of  affixing  the  seal, 
which  is  a  much  easier  operation  than  that 
of  imitating  handwriting  and  filling  in  the 
cheque.  Evans^  Case  (2),  and  the  circum- 
stances under  which  a  party  acting  upon  a 
forged  instrument  is  nevertheless  entitled 
to  rely  upon  it,  were  carefully  and  elabor- 
ately discussed  in  Arnold  v.  The  Cheqtce 
Bank  (3),  and  our  judgment  is  entirely  in 
accordance  with  the  principles  there  laid 
down.  It  is  sought  to  distinguish  Evans* 
Case  (2)  from  the  present  one  upon  the 
ground  that  in  that  case  there  was  a 
statute  which  required  certain  formalities 
to  make  the  use  of  the  seal  valid;  the 
bank,  it  was  said,  were  to  be  deemed  to 
know  that  they  were  requisite,  and  so  to  be 
put  upon  enquiry.  It  seems  to  me  to 
make  no  difference  whether  that  which  is 
necessary  to  validate  the  use  of  the  seal 
depends  upon  statute  or  upon  the  common 
law.  Every  one  must  be  taken  to  know 
that  it  is  possible  that  a  seal  of  a  corpora- 
tion may  have  been  so  used  as  to  make  a 
deed  bearing  the  impression  of  the  genuine 
seal  a  forgery,  and  to  be  therefore  put 
upon  an  enquiry  in  the  case  of  an  instru- 
ment so  authenticated  of  a  different  nature 
from  that  which  is  involved  in  the  case  of 
every  instrument  bearing  a  signature — 
namely,  whether  the  signature  is  genuine ; 
and  it  seems  to  me  to  make  no  difference 
at  all  that  in  the  one  case  the  subject- 
matter  of  enquiry  is  whether  the  seal  has 
been  duly  affixed  by  the  authority  of  the 
trustees,  and  that  in  the  other  it  is  whether 
it  has  been  duly  affixed  as  the  act  of  the 
corporation.  Reliance  was  placed  by  the 
defendants  upon  Shaw  v.  The  Fort  Philip 
Gold  Mining  Company  (16);  but  it  is 
sufficient  to  say  that  that  decision  rested 
upon  the  fisu^t  that  it  was  within  the  scope 
of  the  secretary's  regular  employment  to 
issue  share  certificates,  and  that  in  this 
case  the  person  who  forged  the  transfers 
in  question  was  not  shewn  to  have  any 
analogous  duty  in  respect  to  transfers  of 
stock.  It  is  said  that  our  decision  involves 
a  hardship  upon  the  bank ;  that,  we  cannot 

(16)  58  Law  J.  Bep.  Q.B.  869;  Law  Bep. 
13  Q.B.  D.  103. 
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help;  fiomebodj  must  suffer  by  such  a 
trausaction  as  that  now  iu  question.  Nor 
u  the  position  of  the  bank  so  difficult  as 
has  been  suggested,  for  Mr.  Bray  pointed 
out  that  by  section  24  of  the  National 
Debt  Act,  1870  (33  &  34  Vict  c.  71),  the 
bank  may,  if  the  drcnmstances  appear  to 
them  to  make  it  expedient — so  that  they 
are  the  sole  judges  of  the  necessity — require 
evidence  of  the  title  of  any  person  claiming 
a  right  to  make  the  transfer.  This  pro- 
tection, however,  does  not  apply  to  the 
present  case,  as  it  is  not  the  title  of  the 
plainti£b  that  is  in  question ;  but  the  bank 
are  entitled  apart  from  statute  to  make 
proper  enquiries  to  satisfy  themselves  of 
the  authenticity  of  the  transfer  before  they 
act  upon  it — see  per  Chief  Justice  Abbott 
in  Sutton  v.  The  Bank  of  England  (17). 
They  have  not  done  so,  and  must  take  the 
consequences.  The  plaintifis'  motion  for 
judgment  must  therefore  be  granted. 

The  defendants  appealed. 

T?ie  AUomey-Oeneral  {Sir  E,  E.  Web- 
iter,  Q.C.)  and  H,  D.  Greene,  Q.C.  (with 
them  Arimthnot),  for  the  defendants. — 
There  was  evidence  to  go  to  the  jury  that 
the  plaintiffs  held  their  clerk  out  as  having 
authority  to  affix  the  seal  to  the  powers  of 
attorney,  also  that  he  had  the  implied 
authority  of  the  plaintiffs  to  affix  the  seal. 
The  plaintiffs  are  therefore  estopped  under 
the  circumstances  from  denying  that  the 
affixing  of  the  seal  was  the  act  of  the  cor- 
poration. Evans*  Ca^e  (2)  is  distinguish- 
able, because  there  the  sealing  and  delivery 
took  place  in  the  presence  of  the  chairman. 
The  terms  of  the  statute,  37  Geo.  3.  c.  54. 
s.  6,  under  which  the  trust  was  constituted, 
provided  the  way  in  which  the  seal  was  to 
be  affixed  and  attested  ;  but  here  the  cor- 
poration, which  is  a  common  law  corpora- 
tion, is  subject  to  no  such  statutory  pro- 
visions, and  the  plaintiffs  were  therefore 
bound  to  take  proper  care  of  their  seal,  and 
were  negligent  in  entrusting  it,  subject  to 
no  control,  to  their  clerk. 

Hill  V.  The  Manchester  Waterworks 
Company  (18),  Swan  v.  The  North  British 
Australasian  Company  (19),  Freeman  v. 

(17)  ICar.&P.  193. 

(18)  bB.&  Ad.  866 ;  8  Law  J.  Rep.  K.B.  19. 

(19)  2  HnTl.&  C.  175;  32  Law  J.  Rep.  Ezch. 
273. 
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Cooke  (20),  Halifax  Union  v.  Wheelwrighl 
(21),  Toung  v.  Grote  (1),  and  Kyd  on  Cor- 
porations, vol.  i.  p.  268,  were  also  re- 
ferred to. 

Finlay,  Q.C,  and  R.  M.  Bray,  for  the 
plaintiffs. — The  case  of  The  Bank  of  Ire- 
land V.  The  Trustees  of  Evam^  Charities 
(2)  is  absolutely  in  point  and  undistin- 
guishable.  The  negligence  of  the  plaintiff, 
in  order  to  amount  to  an  estoppel,  must  be 
in  the  transaction  itself;  no  doubt  the 
primary  negligence  here  was  entrusting 
the  seal  implicitly  to  Drew ;  but  the  forgery 
of  the  powers  ofattomey  wasthe  proximate 
cause  of  the  defendants'  transferring  the 
stock. 

Arnold  v.  The  Cheque  Bank  (3),  37  Geo. 
3.  c.  64.  s.  6  (Jr.),  and  33  &34  Vict,  c  71. 
s.  22,  were  also  referred  to. 

The  Attorney-General  (Sir  R.  E.  Web- 
ster, Q.C)  replied. 

Lord  Esher,  M.R. — In  this  case  it  is 
clear  that  the  defendants  have  unfortu- 
nately transferred  stock  belonging  to  the 
plaintiffii  to  Drew  upon  a  document  which 
was  not  in  fact  authorised  by  the  plaintiffs. 
The  question  is  whether,  notwithstanding 
that  fact,  the  defendants  can  say  that  the 
plaintiffs  have  no  remedy  against  them. 
Prima  facie  the  presumption  is  that  if  the 
defendants  transferred  the  plaintiffs'  stock 
to  a  stranger  upon  a  document  purporting 
to  be  authorised  by  the  plaintiffs,  but 
which  was  not,  the  defendants  cannot 
protect  themselves;  they  were  only  en- 
titled as  between  the  plaintiffs  and  them- 
selves to  act  according  to  the  authority 
given  them  by  the  plaintiffs.  It  was 
urged  that  the  plaintiffs  had  so  acted  as 
to  entitle  the  defendants  to  be  excused 
under  the  circumstances.  It  was  said 
that  the  plaintiffs  had  done  something 
which  if  they  had  used  ordinary  care  they 
ought  not  to  have  done,  or  that  they  had 
omitted  to  do  something  which  if  they 
had  used  ordinary  care  they  would  have 
done,  and  consequently  that  they  were 
negligent  in  such  a  way  as  to  entitle  the 
defendants  to  be  excused  for  having 
transferred     the     stock     without     their 

(20)  2  Exch.  Bep.  654 ;  18  Law  J.  Bep.  Bzch. 
114. 

(21)  44  Law  J.  Rep.  Exch.  121 ;  Law  B^. 
10  Bxch.  183. 
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aathoritj.    It  was  contended  that  there 
were  facts  which  ought  to  have  been  left 
to  the  jury,  and  which  would  have  en- 
titled the  jury  to  find  that  the  plaintiffs 
had  held  Drew  out  to  the  defendants  as 
having  authority  to  affix  the  seal  to  the 
powers  of  attorney.     Upon  that  point  we 
are  clearly  of  opinion  there  was  no  evi- 
dence to  warrant  such  a  question  being 
left  to  the  jury,  and  although  it  was  left 
to  them  as  a  matter  of  precaution,  inas- 
much as  there  was  no  evidence,  the  fact 
that  they  did  not  answer  it  is  immaterial. 
Upon  the  second  question,  we  are  also 
clear  that  Drew  had  no  implied  authority 
to  affix  the  seal     This  case  depends  upon 
the  third  question  left  to  the  jury.     ThaX 
raiaes  two   points — first,  whether   there 
was  any  evidence  of  any  negligence  by  the 
plaintiffs  at  all ;  and  secondly,  if  there  was, 
whether  it  was  such  negligence  as  ought 
to  have  been  left  to  the  jury  in  order  to 
excuse  the  defendants.     It  is  not  neces- 
sary to  decide  the  first  point,  although, 
speaking  for  myself,  I  think  it  would  be 
veiy  d^cult  to  say  that  a  mercantile 
jury  might  not  have  held  that  there  was 
negligence.     But  assuming  that  there  was 
negligence,  and  that  such  negligence  was 
proved,  the  question  is  whether  it  was  of 
such  a  kind  as  to  excuse  the  defendants. 
Now  that  depends  upon  whether  a  prin- 
ciple has  not  been  laid  down  by  an  autho- 
rity which    this  Court  cannot    dispute, 
namely,  by  the  House  of  Lords ;  and  also 
upon  what  is  the  meaning  of  the  decision 
in  The  Bank  of  Ireland  v.  The  Trustees  of 
Evant^    Charities  (2)  in    the  House  of 
Lords.     It  is  difficult  to  substantially  dis- 
tinguish the  facts  of  that  case  from  those 
of  the  present  one,  but  to  my  mind  that 
is  not  the  material  point.    A  principle 
was  laid  down  by  Baron  Parke,  who  gave 
the  opinion  of  the  Judges  sumpQoned  to 
consider  Evan£  Case  (2),  and  in  so  doiog 
he  did  what  was  common  in  those  days — 
first  of  all,  the  principle  to  be  applied  to 
all  cases  which  could  be  brought  within 
it  was  laid  down,  and  then  the  facts  of 
the  particular  case    were  considered  in 
order  to  see  whether  it  came  within  the 
prndple.      With  regard  to    subsequent 
cases  the  decision  is  material,  not  as  to 
whether  the  facts  of  the  subsequent  case 
are  identical  with  those  of  the  then  exist- 
Vol.  67.— Q.B. 


ing  decision,  but  as  to  whether  the  sub* 
sequent  case  comes  within  the  principle 
laid  down  as  applicable  to  all  similar  cases. 
The  opinion  is  thus  given :  "  We  all 
concur  in  opinion  that  the  evidence  given, 
which  was  only  of  a  supposed  n^ligent 
custody  of  their  corporation  seal  by  the 
trustees  in  leaving  it  in  the  hands  of  Mr. 
Grace,  whereby  he  was  enabled  to  commit 
the  forgeries,  is  not  sufficient  evidence  of 
that  species  of  negligence  which  alone 
would  warrant  a  jury  in  finding  that  the 
plaintiffs  were  disentitled  to  insist  on  the 
transfer  being  void."  Applying  the  dis- 
tinction there  drawn  between  negligence, 
and  that  species  of  negligence  which  would 
warrant  a  jury  in  finding  the  plaintiffs 
were  disentitled  to  insist  on  the  transfer 
being  void,  to  this  case,  we  have  to  con- 
sider, not  whether  there  was  negligence, 
but  whether  there  was  that  species  of 
negligence  referred  to.  Then  his  Lord- 
ship says,  ''we  concur  with  Mr.  Justice 
Jackson  and  the  other  Judges  in  thinking 
that  the  negligence  which  would  deprive 
the  plaintiff  of  his  right  to  insist  that  the 
transfer  was  invalid  must  be  negligence  in 
or  immediately  connected  with  the  transfer 
itself."  Now  the  way  to  construe  that  is 
to  say  that  the  negligence  must  be  proxi- 
mately connected  with  the  transfer  itself. 
It  is  manifest  that  that  was  the  meaning 
of  the  learned  Judge  from  the  way  in 
which  the  case  of  Young  v.  Grote  (1)  is 
treated  immediately  afterwards,  for  that 
was  a  case  in  which  the  negligence  was  in 
or  immediately  connected  with  that  which 
happeued,  and  then  he  says  the  case  came 
within  his  rule  by  the  mode  in  which  the 
drawer  drew  the  cheque;  and  that  case 
was  given  as  an  example  of  negligence 
which  was  immediately  connected  with 
the  transaction.  The  way  in  which  Yowng 
V.  Grote  (I)  is  dealt  with  seems  to  me  to 
shew  that  the  negligence  must  be  proxi- 
mately connected  with  the  result.  The 
principle  there  laid  down  by  Baron  Parke 
was  adopted  by  the  House  of  Lords,  and 
must  be  obeyed  by  all  Courts.  It  also 
seems  to  me  that  the  Exchequer  Chamber 
in  Swan  v.  The  North  British  Australasian 
Company  (19)  in  terms  put  the  same  inter- 
pretation on  the  words  which  have  been 
used  by  the  House  of  Lords.  Mr.  Justice 
Blackburn  there  says :  ''  What  I  consider 
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the  fallacy  of  my  brother  Wilde's  judgment 
is  this :  he  lays  down  the  rale  in  general 
terms  'that  ^  one  has  led  others  into  the 
belief  of  a  certain  state  of  facts  by  conduct 
of  culpable  neglect  calculated  to  have  that 
result,  and  they  have  acted  on  that  belief 
to  their  prejudice,  he  shall  not  be  heard 
afterwards  as  against  such  persons  to  shew 
that  state  of  facts  did  not  exist"'    That 
proposition,  until  it  was  found  feiult  with 
by  Mr.  Justice  Blackburn,  was  thought 
to  be  correct ;  but  then  he  goes  on  to  say  : 
"This  is  very  nearly  right,  but  in  my 
opinion  not  quite,  as  he  omits  to  qualify 
it  by  saying  that  the  neglect  must  be  in 
the  transaction  itself,  and  be  the  proximate 
cause  of  the  leading  the  party  into  that  mis- 
take."    And  there  the  estoppel  does  not 
eidst,  although  that  is  true,  unless  it  can 
also  be  said  that  that  culpable  neglect, 
calculated  to    mislead,    and  which  does 
mislead  people,  is  in  the  transaction  it- 
self, and  is  the  proximate  cause  of  leading 
the  party  to  do  what  he  has  done.  Stronger 
language   than  that  could  not  be  used. 
Then  Mr.  Justice  Byles  said :  '*  Assuming 
that  he  was  chargeable  with  negligence, 
still  I  think  the  plaintiff  can  recover,  be- 
cause the  plaintiffs  assumed  negligence 
was  not  the  proximate  cause  of  the  transfer 
by  the  defendants."     The  view,  therefore, 
is  there  adopted  that  although  there  is 
negligence  calculated  to  deceive,  and  which 
does  deceive,  yet  it  is  no  answer  unless  it 
is  the  proximate  cause  of  the  party  being 
led  into  the  mistake.     Other  cases  have 
also  been  cited  in  which  the  same  view 
was  taken  of  the  decision  in  the  House 
of  Lords  in  Evans'  Case  (2) ;  upon  that 
case  one  must  have  come  to  the  conclusion 
that  what  they  meant  was  that  the  neg- 
ligence must  be  the  proximate  cause ;  and 
I  cannot  doubt  but  that  we  ought  to  say 
that  that  is  the  meaning  of  the  House  of 
Lords. 

Assuming,  therefore,  in  this  case  that 
there  was  negligence  on  the  part  of  the 
plaintiffs  calculated  to  deceive,  and  which 
did  deceive  the  defendants,  yet,  according 
to  the  ruling  of  the  House  of  Lords,  there 
was  no  evidence  to  go  to  the  jury  on  the 
third  question — namely,  whether  there 
was  negligence  which  would  excuse  the 
defendants,  because  that  negligence,  as- 
suming it  to  have  existed  to  the  extent  I 


have  stated,  was  not  the  proximate  cause 
of  the  stock  being  transferred  by  the  de- 
fendants. Whether  it  was  the  proximate 
cause  or  not  is  a  question,  when  tiie  fskcts 
are  clear,  not  for  the  jury  but  for  the 
Court.  Inasmuch  as  the  negligence 
charged  here  against  the  plaintiffs  is  the 
implicit  trust  they  placed  in  Drew  by  en- 
trusting him  with  the  seal,  there  were,  and 
must  have  been,  several  drcumstances  in 
existence  between  that  negligence  of  the 
plaintiffs  and  what  was  requisite  to  be 
done  in  order  to  enable  the  defendants  to 
transfer  the  stock;  and  although  they 
might  be  the  natural  result  of  the  pre- 
liminary negligence  of  the  plaintifib,  yet 
they  prevented  that  negligence  from  being 
the  proximate  cause  of  what  was  done  by 
the  defendants.  I  am  therefore  of  opinion 
that  there  was  no  case  to  be  left  to  the 
jury  on  the  third  question — ^namely,  not 
whether  there  was  no  negligence,  but 
whether  there  was  such  negligence  as 
would  excuse  the  defendants  for  havmg 
transferred  the  stock  without  the  authority 
of  the  plaintiff.  The  appeal  must  there- 
fore be  dismissed. 

BoWEN,  L.J. — I  am  of  the  same  opinion. 
If  the  question  were  simply  whether  the 
plaintiff  corporation  had  not  taken  such 
reasonable  precautions  as  to  the  custody 
of  their  seal  as  they  might  have  been  ex- 
pected by  reasonable  persons  to  take,  and 
having  regard  to  the  &ct  not  merely  that 
they  were  a  corporation,  but  that  they 
were  such  a  peculiar  corporation,  I 
should  have  then  felt  some  difficulty  in 
saying  that  we  could  disturb  the  finding 
of  a  commercial  jury  on  that  point  I* 
being  a  question  of  fact  what  amount  of 
care  a  business  person  ought  to  take  m 
business  transactions,  a  commercial  jury 
might  perhaps  not  be  an  improper  tribiin^ 
to  which  such  a  question  might  be  le" 
for  decision.  Assuming  for  the  parposes 
of  argument  that  the  plaintiffs  did  deal 
with  their  seal  under  the  circumstanoeB 
in  an  incautious  and  careless  manner,  yet 
in  order  that  the  defendants  should  w 
excused  in  this  action,  it  must  be  shewn 
not  merely  that  the  plaintiffi  were  care- 
less, but  that  their  carelessness  led  directly 
and  proximately  to  the  loss  which  ^^^ 
fendants  are  called  upon  to  make  g^ 
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It  seems  to  me  to  have  been  clearly  laid 
down  in  The  Bank  of  Ireland  v.  The 
TnuUea  of  JSvans*  Charities  (2)  by  Baron 
Parke,  in  the  opinion  which  he  delivered, 
and  which  was  adopted  by  the  House  of 
liOrdB,  that  the  negligence  which  would 
deprive  the  plaintiff  of  his  right  to  insist 
that  the  transfer  in  that  case  was  invalid, 
must  be  negligence  in  or  immediately  con- 
nected with  the  transfer  itself.     There  can 
be  no  doabt  as  to  the  meaning  of  the 
language  there  used  by  Baron  Parke,  be- 
cause in  using  it  he  expresses  his  con- 
currence with  the  Irish  Exchequer  Cham- 
ber in  respect  of  that  proposition,  and 
subsequently  proceeds  to  enlarge  upon  it 
and  explain  it  himself.  All  the  judgments 
delivered    in    the    Exchequer    Chamber, 
although  in  different  language,  and  with, 
perhaps,  different  degrees  of  lucidity,  adopt 
the  view  that  there  was  a  difficulty  in  the 
way  of  the  plaintiffs  recovering,  which  arose 
from  the  fact  of  their  carelessness  in  that 
particular  case,  yet  even  if  it  furnished  an 
occasion  for  the  loss  which  waa  afterwards 
sustained,  it  had  not  led  to  it  directly.  But 
we  are  not  left  to  pick  out  the  meaning  of 
Baron  Parke  by  reference  to  the  judg- 
ments in  the  Court  below,  because  in  the 
course  of  the  opinion  delivered  he  explains 
what  he  means,  '^  if  such  negligence,"  he 
says,  ''could  disentitle  the  plaintiBs,  to 
what  extent  is  it  to  go  1    If  a  man  should 
lose  his  cheque-book,  or  neglect  to  lock  the 
desk  in  which  it  is  kept,  and  a  servant  or 
stranger  should  take  it  up,  it  is  impossible 
in  our  opinion  to  contend  that  a  banker 
paying  his  forged  cheque  would  be  entitled 
to  charge  his  customer  with  that  payment. 
Would  it  be  contended  Uiat  if  he  kept  his 
goods  so  negligently  that  a  servant  took 
them  and  sold  them,  he  must  be  considered 
as  having  concurred  in  the  sale,  and  so  be 
disentitled  to  sue  for  their  conversion  on  a 
demand  and  refusal  1   It  is  clear,  we  think, 
that  the  negligence  in  the  present  case,  if 
there  be  any,  is  much  too  remote  to  affect 
the  transfer  itself,  and  to  cause  the  trustees 
to  be  parties  to  misleading  the  bank  in 
making  the  transfer  on  the  forged  power 
of  attorney."    It  seems  to  me  to  follow 
from  the  decision  of  the  Exchequer  Cham- 
ber, by  which  we  are  bound,  in  Sioan  v. 
The  Forth  British  Australasicm  Company 
(19),  that  that  is  the  true  explanation  of 


language  which  is  neither  ambiguous  nor 
difficult  to  interpret.     Mr.  Justice  Black- 
burn, as  was  pointed  out  by  the  Master  of 
the  Bolls,  there  corrects  a  definition  given 
by  Baron  Wilde  in  the  Court  below  as  to 
the  causation  which  it  would  be  necessary 
to  find  to  render  the  defendants  liable,  by 
saying  that  negligence,  to  work  an  estoppel, 
must  be  a  proximate  and  not  merely  a 
remote  negligence.    Can  it  here  be  said, 
having  regard  to  the  way  in  which  that 
term  has  been  interpreted  in  Eva^fuf  Case 
(2)  and  in  Swan's  Case  (19),   that  the 
negligence,  if  it  was  negligence,  of  the 
plaintiffs  was  the  proximate  cause  of  the 
lossi      It  seems  to  me    that  we  must 
answer  that  there  were  no  grounds  upon 
which  the  jury  could  come  to  the  con- 
clusion that  it  directly  led  to  it.     Drew 
was  a  man  of  position  and  reputation,  and 
one  who  might  be  trusted  so  far  as  out- 
ward appearances  went,  and  even  if  the 
plainti^  were  careless  in  leaving  their 
seal  with  him,  was  it  a  direct  and  imme- 
diate consequence  of  that  carelessness  that 
he  would  commit  forgery,  and  that  the 
defendants    would    be    induced    by  that 
forgery  to  transfer  the  stock  1     It  seems 
to  me  that  here  the  proximate  cause  was 
the  felony  committed  by  Drew,  and  that 
it   cannot  be  said  that  such  felony  waa 
itself  either  the  natural  or  direct  conse- 
quence of  the  plaintiffs'  carelessness.   Upon 
that  ground  the  case  is  covered  by  autho- 
rity, and  the  judgment  of  the  Court  below 
must  be  affirmed,  though  I  do  not  alto- 
gether say  I  agree  with  every  expression 
used  by  the  learned  Judges  in  the  Court 
below. 

Fry,  L.  J. — I  agree.  I  shall  add  only  a 
few  words  on  the  question  of  negligence. 
It  seems  to  me  that  two  questions  arise — 
first,  was  there  any  evidence  of  negligence 
at  all  ?  and  secondly,  if  there  was,  was  it 
negligence  so  immediately  conducive  to  the 
transfer  that  the  plaintiffs  are  estopped 
from  saying  that  the  transfer  was  not  their 
act  1  It  is  not  necessary  to  decide  the  first 
question ;  it  is  enough  for  me  to  say  that  I 
am  not  clear  that  there  was  any  evidence 
at  all  admissible.  But  even  if  there  was 
negligence,  it  is  clear  upon  the  authority  of 
Evans^  Case  (2)  that  it  was  not  sufficiently 
in  or  immediately    connected    with   the 
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transfer  itself  to  justify  the  jury  in  finding 
the  verdict  at  which  tJiey  arrived.  In  my 
opinion  it  is  impossible  to  discriminate  this 
case  from  Evans*  Case  (2).  An  attempt  was 
made  to  do  so  on  behalf  of  the  defendants, 
by  Hastening  on  the  fact  that  in  Evams' 
Case  (2)  the  attestation  in  the  attestation 
clauses  of  the  powers  of  attorney  asserted 
that  the  sealing  and  delivery  had  been 
done  in  the  presence  of  witnesses  by  the 
chairman  of  the  trustees,  and  it  was  said 
that  that  point  was  referred  to  by  Baron 
Parke  in  delivering  the  opinion  of  the 
Judges,  and  that  that  was  an  extraordinary 
event  which  could  not  have  been  antici- 
pated, and  which  intervened  between  the 
giving  of  the  seal  to  the  clerk  and  the 
execution  of  the  transfer,  and  tha^t,  as  that 
circumstance  did  not  exist  in  this  case, 
Ewma^  Case  (2)  was  not  an  authority  in 
point.  I  am  unable  to  come  to  that  con- 
clusion. It  appears  to  me  that  the  attes- 
tation so  far  as  it  referred  to  the  presence 
of  the  chairman  was  immaterial.  The 
terms  of  the  statute  (37  G^o.  3.  c.  54.  s.  6) 
which  required  attestation  did  not  require 
it  to  be  executed  in  the  presence  of  the 
chairman  at  all,  and  I  therefore  cannot 
help  concluding  that  that  is  an  immaterial 
matter,  though  no  doubt  the  fact  that  cer- 
tain persons  so  certified  is  evidence  of  their 
negligence.  I  think  the  real  circumstances 
of  the  case  are  identical,  and  we  should 
be  drawing  an  unreal  distinction  if  we 
attempted  to  decide  this  case  on  such  a 
distinction  as  has  been  suggested.  The 
principle  laid  down  in  Evami  Case  (2)  is 
applied  to  circumstances  identically  similar 
with  the  present  case,  and  we  are  bound 
by  the  principles  there  laid  down. 

Appeal  dismissed. 


Solicitors— Watney,  Tilleard  &    Freeman,   for 
plaintiflFs ;  Freshfields,  for  defendants. 


[IN  THE  OOUBT  OF  APPEAL.] 
1888     1 
June  12   f  ^^^^  ^'  AYRBS  and  otsebs.* 

Landlord  and  Tenant — Forfeiture-^ 
Agreement  for  Lease  —  Belief— Tenancy 
from  Year  to  Year — Conveyancing  and 
Law  of  Property  Act,  1881  (44  <Cr  45  Vid. 
c,  41),  s,  14,  sttb-s.  1. 

The  provisions  of  section  14,  stUhsection 
1,  of  the  Conveyancing  and  Law  of  Pro^ 
perty  Act,  1881,  do  not  apply  to  a  ease 
where  there  is  no  actual  lease  in  existence^ 
and  in  which  equity  wofdd  not  decree 
specific  performance  of  a  lectse. 

A  mere  tenancy  from  year  to  year,  with- 
out any  lease  in  ujriting,  is  not  a  ^'  lease  " 
within  the  meaning  of  the  section. 

Appeal  of  the  defendant  Luck  from 
the  judgment  of  Charles,  J.,  at  the  trial  of 
the  action  in  Middlesex  without  a  jury. 

The  action  was  brought  to  recover  pos- 
session of  a  house  and  premiaes  at  36 
High  Boad,  Lee,  Kent^  and  for  mesne 
profits. 

By  an  agreement  dated  the  25th  of 
July,  1853,  E.  Larwell,  for  himself,  his 
executors,  administrators,  and  assigns, 
agreed  to  let,  and,  within  the  time  therein- 
aiter  mentioned,  to  demise  and  lease  to 
H.  G.  Mortimer,  his  execntors,  adminis- 
trators, and  assigns,  and  Mortimer  agreed 
to  accept  a  lease  of  the  premises  in  ques- 
tion, for  a  term  of  eighty  years  from  the 
24th  of  June,  1853,  at  a  rent  of  25/.  per 
annum,  payable  quarterly.  The  agree- 
ment provided  that,  within  eighteen  months 
from  the  date  thereof,  Mortimer  should 
lay  out  100/.  in  repairs  and  improvements 
to  the  premises  to  the  satisfaction  of 
Larwell,  and  that  the  lease  and  counter- 
part should  be  executed  when  the  100/. 
had  been  so  laid  out.  The  100/.  had 
been  laid  out  as  agreed.  The  agree- 
ment further  provided  that  the  lease 
should  contain  all  usual  covenants,  and 
particularly  covenants  to  pay  rent  and  to 
keep  the  property  in  good  repair,  and  that 
on  ^e  breach  of  any  of  the  covenants  the 
agreement  should  become  void,  and  that 
I^well,  his  executors,  administrators,  and 
assigns,  should  be  at  liberty  to  re-enter 

*  Chram  Lord  Bsher,  M.B.,  lindley,  L. J.,  and 
Lopes,  L.  J. 
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And  take  pocBession.  Mortimer  entered 
into  posBession  in  1853,  and  the  yearly 
rent  was  paid  for  many  years  according 
to  the  agreement,  but  no  lease  was  ever 
ezecnted. 

The  plaintiff  in  the  action  was  the 
assignee  from  Larwell  of  the  reversion 
expectant  on  the  determination  of  the 
tenancy.  The  defendant  Luck  was  the 
assignee,  nnder  an  assignment  in  1886,  of 
the  interest  in  the  premises  of  the  per- 
sonal representative  of  Mortimer,  who 
had  died  intestate  in  1876.  The  remain- 
ing defendants  were  subtenants  of  the 
premises  under  Luck,  and  it  is  unneces- 
sary further  to  refer  to  them  throughout 
this  report.  The  statement  of  claim 
alleged  that  the  defendant,  if  he  was 
tenant  at  all,  was  tenant  of  the  premises 
in  question  upon  the  terms  of  the  agree- 
ment of  the  25th  of  July,  1853,  and  that 
the  tenancy  had  been  foifeited  by  reason 
of  the  breach  by  the  defendant  of  the 
terms  and  conditions  to  pay  rent  and  repair 
the  premises  contained  in  such  agreement. 
The  defence  alleged  that  the  plaintiff 
had  not  served  upon  the  defendant  the 
notice  required  by  the  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  14,  sub-s. 
1  (1).    The  defendant  also  pleaded  tender 

(1)  The  Conveyancing  and  Law  of  Property 
:  Act,  1881  (44  dc  46  Vict,  c  41),  s.  14,  provides 
I        as  follows : — 

I  **  (1)  A  right  of  re-entry  or  forfeiture  nnder 

uiy  proviso  or  stipalation  in  a  lease,  for  a  breach 
of  any  covenant  or  condition  in  the  lease,  ^all 
not  be  enforceable,  by  action  or  otherwise,  unless 
and  until  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of, 
and,  if  the  breach  is  capable  of  remedy,  requir- 
ing the  lessee  to  remedy  the  breach,  and,  in  any 
case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails, 
within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  Is  capable  of  remedy,  and  to 
make  reasonable  compensation  in  money,  to  the 
aatisfaction  of  the  lessor,  for  the  breach.  .  .  . 
"  (3)  For  the  purposes  of  this  section  a  lease 
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includes  an  original  or  derivative  under-lease, 
also  a  giant  at  a  fee  farm  rent,  or  securing  a 
rent  by  condition ;  and  a  lessee  includes  an 
original  or  derivative  under-lessee,  and  the 
bein,  executors,  administrators,  and  assigns  of 
a  lessee,  also  a  grantee  nnder  such  a  grant  as 
aforesaid,  his  heirs  and  assigns;  and  a  lessor 
includes  an  original  or  derivative  under-lessor, 
and  the  heirs,  executors,  administrators,  and 
Mogns  of  a  lessor,  also  a  grantor  as  aforesaid, 
and  his  heirs  and  assigns. 


of  the  rent  in  arrear,  and  the  amount  waa 
paid  into  Court. 

At  the  trial  it  was  proved  on  behalf  of 
the  plaintiff  that  a  year's  rent  was  due 
and  owing,  and  that  the  premises  had  not 
been  kept  in  repair  aooording  to  the  terms 
of  the  agreement.  It  was  admitted  that 
no  notice  under  section  14  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881, 
had  been  given  by  the  plaintiff  before 
action. 

Charles,  J.,  gave  judgment  for  the 
plaintiff,  being  of  opinion  that  the  word 
''lease "  in  section  14  of  the  Act  of  1881 
did  not  include  such  an  agreement  for  a 
lease  as  the  agreement  of  the  25th  of 
July,  1863,  and  that  WaUh  v.  LomdcUe  (2) 
was  distinguishable  on  the  ground  that  in 
the  present  case  spedfic  i^ormanoe  of 
the  agreement  would  not  be  given  against 
the  Ismdlord  when  the  tenant  had  broken 
his  covenant  to  repair.  The  learned  Judge 
pointed  out  that  section  18,  dealing  with 
leases  of  land  by  mortgagors  in  possession, 
expressly  extends  the  provisions  of  that 
section  to  an  agreement  for  a  lease,  but 
that  section  14  contains  no  corresponding 
extension  of  the  word  "  lease  **  as  used  in 
that  section. 

The  defendant  Luck  appealed. 

Cavanagh  and  Mot/sea,  for  the  defen- 
dant.— Judgment  ought  to  be  entered  for 
the  defendant.  He  has  a  "  lease  "  within 
the  meaning  of  section  14  of  the  Convey- 
ancing Act,  1881,  and  is  entitled  to  rely 
upon  the  provisions  of  the  section.  No 
notice  was  served  as  required  by  sub-sec- 
tion 1  of  the  section,  and  the  plaintiff's 
right  of  re-entry  was  not  enforceable. 

First,  possession  having  been  taken  under 
the  agreement,  and  rent  paid  from  year  to 
year,  the  defendant  has  a  tenancy  from 
year  to  year,  subject  to  such  of  the  terms 
of  the  agreement  as  are  not  inconsistent 
with  a  tenancy  from  year  to  year.  Such  a 
tenancy  has  always  been,  and  is  properly, 
described  as  a  lease — Bro,  Abr,  tit.  **  Lease," 
f.  58,  s.  13;  Sheppard*8  TotAchstane^  vol. 
11,  p.   267;  Doe  d.  Rigge  v.  BeU  (3), 

"(8)  Tliis  section  shall  not  affect  the  law 
relating  to  re-entry  or  forfeiture  or  relief  in  case 
of  non-payment  of  rent." 

(2)  62  Law  J.  Rep.  Chanc.  2,  at  p.  4,  per 
Jessel,  M.B. ;  Law  Bep.  21  Ch.  D.  9,  at  p.  14. 

(3)  5  Term  Bep.  471 ;  2  Sm.  L.C.  9th  ed.  110. 
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Clayton  w.  Blakey  (4),  and  BenneU  v. 
Irelcmd,  per  Lord  Campbell,  C.J.  (6). 

CocUsworth  V.  Johnson  (6)  only  decides 
that  seotion  14  does  not  affect  tbe  right  of 
a  landlord  to  determine  a  tenancy  at  Mall, 
and  there  the  Court  expressly  refrained 
from  deciding  anything  as  to  a  case  like 
the  present. 

Secondly,  an  agreement  for  a  lease  is  as 
much  within  section  14  as  an  actual  lease ; 
for  now,  since  the  Judicature  Act,  equity 
prevails;  and  equity^  where  specific  per- 
formance of  this  agreement  would  have 
been  granted,  regards  that  as  done  which 
ought  to  be  done — Walsh  v.  Lonsdale  (2). 
It  may  be  objected  that  equity  would 
not  grant  specific  performance,  because 
the  covenant  to  repair  had  been  broken ; 
but  the  reason  for  that  doctrine  was  that, 
inasmuch  as  the  lessor  could,  by  reason  of 
the  forfeiture  for  breach  of  covenant,  at 
once  avoid  the  lease,  if  specific  performance 
were  granted,  equity  would  not  do  that 
which   would   be  vain — HtU  v.  Barclay 

!7)  and  Qourlay  v.  The  Duke  of  Somerset 
8).  The  reason  for  this  doctrine  has  now 
been  taken  away  by  the  provisions  of  sec- 
tion 14,  for  the  lessee  may  now  obtain 
relief  against  the  forfeiture,  and  therefore 
the  grant  of  specific  performance  is  no 
longer  in  vain. 

J[LoBD  EsHEB,  M.R. — Before  you  can 
er  to  section  14  you  must  apply  the 
ordinary  doctrines  of  equity  in  order  to 
determine  whether  the  lessee  has  a  lease 
at  all,  so  as  to  make  that  section  appli- 
cable.] 

The  defendant's  predecessor  had  a  lease 
in  equity  ab  initio. 

Except  for  section  3  of  8  &  9  Vict.  c. 
106,  the  defendant  would  have  had  a  lease 
for  the  whole  term  at  law. 

In  re  Maughan  (9),  AUhusen  v.  Brook- 
ing (10),  Fumess  v.  Bond  (11),  Peachy  v. 

(4)  8  Term  Rep.  3 ;  2  Sm.  L.C.  9th  ed. 
118. 

(6)  B.  B.  &  E.  326 ;  28  Law  J.  Rep.  Q.B. 
48. 

(6)  65  Law  J.  Rep.  Q.B.  220. 

(7)  18  Ves.  56. 

(8)  1  Ves.  &  B.  68. 

(9)  54  Law  J.  Rep.  Q.B.  128;  Law  Rep. 
14  Q.B.  D.  956,  at  p.  958. 

(10)  53  Law  J.  Rep.  Ghanc.  520;  Law  Rep. 
26  Ch.  D.  659. 

(11)  A  Times  Law  Rep.  467. 


The  Duke  of  Somerset  (12),  and  SUrmn  v, 
WaUer  (13)  were  inferred  to. 

Charles,  J.,  in  his  judgment,  relies  upon 
the  isjc^  that  the  expression  "  agreement 
for  a  lease,''  as  distinguished  from ''  a  lease," 
is  used  in  section  18,  sub-section  17,  of 
the  Act ;  but  it  is  submitted  that  in  sec- 
tion 18,  sub-section  17,  the  antithesis  is 
not  between  lease  and  agreement  for  a 
lease.  The  meaning  of  the  sub-section  is 
that  a  lease  to  which  section  18  applies 
must  be  a  lease  in  writing,  but  that  an 
agreement  for  a  lease  within  the  meaning 
of  that  section  may  be  either  in  writing  or 
not. 

Further,  the  plaintiff  cannot  take  advan- 
tage of  the  provisions  of  section  210  of 
the  Common  Law  Procedure  Act,  1852, 
because  there  is  no  proof  that  there  was 
no  sufficient  distress  on  the  premiaes. 

[LoBD  EsHEBj  M.R. — He  is  proceeding 
in  respect  of  a  forfeiture  for  non-repair. 
The  section  only  applies  to  forfeiture  for 
non-payment  of  rent.] 

He  is  proceeding  both  in  respect  of  the 
non-payment  of  rent  and  also  the  non- 
repair; and  it  is  not  clear  in  respect  of 
which  he  has  succeeded. 

They  also  asked  to  be  allowed  to  give 
evidence  before  this  Court  to  shew  that 
the  forfeiture  had  been  waived,  but  the 
Court  refused  the  application. 

Finlay,  Q.O.,  and  Lush-Wilson,  were 
not  called  on. 

LoBD  EsHEB,  M.R. — This  case  has  been 
argued  with  remarkable  skill  and  tenacity. 
There  were  great  difficulties  in  Mr.  Cava- 
nagh's  way,  and,  notwithstanding  his  in- 
genious arguments,  he  has  not  been  able 
to  explain  away  all  that  is  against  him. 

In  my  opinion  the  defendant  was  tenant 
to  the  plaintiff  upon  terms  which  would 
be  introduced  into  a  lease,  if  a  lease  had 
been  granted  upon  the  terms  of  the  agree- 
ment for  a  lease.  Being  such  tenant,  the 
defendant  held  upon  the  terms  which 
were  stated  by  the  late  Master  of  the 
Rolls  in  Walsh  v.  Lonsdale  (2).  Assum- 
ing, then,  that  the  defendant  was  tenant 
upon  such  terms,  it  is  clear  that  his  land- 
lord had  a  right  of  re-entry  for  non-repair — 

(12)  1  Stp.  447  ;  3  W.  &  T.  L.C.  6Ui  ed.  1245, 

(13)  1  Bro.  0.0.  418 ;  2  W.  ic  T.  L.0. 6th  ed 
1257. 
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Susain  ▼.  Ayres,  App, 
for  that  was  a  stipulation  which  the  agree- 
ment stated  should  be  contained  in  the 
lease  agreed  to  be  granted — and  to  bring 
ejectment  if  the  defendant  refused  to  allow 
him  to  re-enter.  It  is  said,  however,  that 
now  the  defendant  is  entitled  to  the  pro- 
tection of  section  14  of  the  Conveyancing 
Act^  1881.  That  depends  on  whether  he 
can  bring  himself  within  the  terms  of  sub- 
section 1  of  the  section.  [His  Lordship 
having  read  the  sub-section  proceeded :] 
Now,  can  it  be  said  that  here  the  landlord 
has,  within  the  meaning  of  this  enactment, 
"  a  right  of  re-entry  under  any  proviso  or 
stipulation  in  a  lease  "  ?  In  my  opinion 
the  section  prima/ctcie  applies  to  the  case 
of  an  actual  lease — that  is,  something  in 
existence — and  not  to  the  case  of  a  mere 
tenancy,  where  there  is  no  lease  in  exist- 
ence. It  cannot,  I  think,  be  alleged  that 
in  the  circumstances  of  the  present  case 
there  is  a  ''lease"  in  existence  in  the 
ordinary  meaning  of  the  term.  There  is 
a  tenancy,  but  there  is  no  lease  in  the  or- 
dinary sense.  It  is  argued,  however,  that 
the  word  " lease"  in  section  14  comprises 
an  agreement  for  a  lease,  and  that,  as  soon 
as  an  agreement  for  a  lease  has  been  made, 
there  is  a  lease  within  the  meaning  of  the 
section.  It  has  been  held  by  Mr.  Justice 
Charles  at  the  trial  that  this  is  not  so; 
but  what  was  said  by  the  learned  Judge 
in  his  judgment  in  reference  to  this  argu- 
ment is  now  criticised.  The  learned  Judge 
in  his  judgment,  after  stating  that  in  the 
first  place  "  lease  "  in  Ins  opinion  does  not 
comprise  an  agreement  for  a  lease,  goes  on, 
secondly,  to  notice  that  the  Legislature, 
when  in  the  same  Act  of  Parliament  it 
wishes  to  speak  of  an  agreement  for  a  lease, 
speaks  of  it,  in  section  18,  sub-section  17, 
in  so  many  words  as  ''an  agreement, 
whether  in  writing  or  not,  for  leasing  or 
letting."  It  seems  to  me  quite  clear  that 
the  opinion  of  the  learned  Judge  already 
arrived  at,  though  fortified  by  this  second 
point,  was  not  rested  on  it  as  a  necessary 
foundation,  and  therefore  that  his  judg- 
ment is  not  shaken  by  saying  that  the 
'  section  where  the  Legislature  speaks  ex- 
pressly of  an  agreement  for  a  lease  has  a 
diObrent  scope  from  the  section  now  under 
consideration.  All  that  the  learned  Judge 
said  was  that  the  Legislature  used  the 
exprestion  agreemflnt  for  a  lease  when  it 
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wished  to  speak  of  an  agreement  for  a 
lease.  Now  does  the  section  apply  to 
something  more  than  a  real,  actual,  tangible 
lease  1  It  is  said  that  it  applies  to  some- 
thing which  is  equivalent  to  a  real,  actual, 
tangible  lease — and  I  agree  in  that  view ; 
but  then  the  question  arises.  What  is 
equivalent  1  It  is  said  that  formerly  the 
defendant  would  have  had,  under  the  cir- 
cumstances of  this  case,  a  lease  in  equity 
though  not  at  law ;  but  that  now,  since  the 
Judicature  Act,  there  is  only  one  Court  of 
law  and  equity,  and  equity  prevails.  It  is 
true  that  the  Judicature  Act  has  oblite- 
rated the  distinction  between  law  and 
equity;  but  only  in  the  sense  that  the 
same  Court  can  now  give  effect  to  both, 
and  that  where  there  is  a  conflict  between 
the  two,  equity  is  to  prevail.  Now  I  am 
not  afraid  to  say  that  in  cases  where  equity 
would  decree  specific  performance  of  a 
lease,  the  matter  will  be  treated  as  if  there 
was  such  a  lease  in  existence.  The  specific 
performance  which  equity  would  decree 
would  be  the  execution  of  a  lease,  and  that 
is  to  be  taken  as  in  existence  which  equity 
would  decree.  But  this  is  far  from  carrying 
us  the  length  of  the  contention  which  must 
be  made  in  the  present  case,  that  in  cases 
where  equity  would  not  decree  specific  per- 
formance, that  is  to  be  taken  as  done  which 
would  not  be  done. 

But  then  it  was  argued  that  the  de- 
fendant, by  being  in  possession  and 
having  paid  rent  year  by  year,  held  a 
tenancy  from  year  to  year  on  so  many  of 
the  terms  of  the  agreement  as  would  be 
applicable  to  a  tenancy  from  year  to  year. 
I  agree  that  under  those  circumstances 
a  man  formerly  held  a  tenancy  at  common 
law  in  the  terms  stated  by  Mr.  Justice 
Coleridge  and  Mr.  Justice  Erie  in  Bennett 
V.  Ireland  (5),  but  such  a  tenancy  falls 
short  of  a  tenancy  under  a  leasa.  Unless 
equity  would  in  the  particular  case  decree 
specific  performance  of  the  agreement  upon 
the  terms  of  which  the  person  in  possession 
is  tenant,  he  could  not  be  said  to  hold  under 
a  lease ;  so  that  we  again  come  back  to  this, 
that,  unless  equity  will  decree  specific  per- 
formance, the  person  holding  under  the 
agreement  cannot  be  a  tenant  under  a  lease. 

But  a  new  point  has  been  taken  before 
us,  and  it  is  now  urged  for  the  first  time  in 
the  case  that,  since  this  Act  of  Parliament, 
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equity  will  now  decree  specific  performance 
of  an  agreement  for  a  lease,  and  will  regard 
the  lease  as  in  existence  in  cases  where 
before  the  Act  it  would  not  have  done  so. 
In  other  words,  it  is  contended  that  the 
Act  of  Parliament  has  altered  the  prin- 
ciples on  which  specific  performance  of 
an  agreement  for  a  lease  was  heretofore 
granted  in  equity.  If  this  be  true,  it  is 
the  first  time  that  \  have  ever  heard  of  an 
Act  of  Parliament  repealing  principles  of 
law  without  expressly  stating  the  intention 
to  do  so.  I  do  not  think  that  the  Act 
has  done  this.  In  my  opinion  you  cannot 
apply  the  Act  of  Parliament  until  you  have 
got  an  actual  lease  in  existence,  or,  if  a  lecuBe 
can  only  be  got  by  reference  to  the  doctrines 
of  equity,  until  you  can  shew,  without 
referring  to  the  Act  at  all,  that  equity 
would  decree  a  lease. 

Lastly,  it  was  said  that,  notwithstanding 
that  there  had  been  a  breach  of  a  covenant 
to  repair,  Courts  of  equity  would  under 
certain  circumstances  decree  specific  per- 
formance. In  the  present  case,  however, 
neither  by  the  pleadings  nor  at  the  trial 
of  the  action  were  any  circumstances  of 
the  sort  which  would  induce  a  Court  of 
equity  to  modify  the  general  rule  either 
alleged  or  proved;  and  in  my  judgment, 
this  Court  cannot  accede  to  the  application 
that  those  circumstances  may  be  allowed 
to  be  brought  forward  now. 

I  think,  therefore,  that  in  this  case 
equity  would  not  have  decreed  specific 
performance  of  the  agreement  for  a  lease, 
and  that,  there  being  no  tangible  lease  in 
existence,  the  case  is  not  within  the  enact- 
ment in  section  14  of  the  Conveyancing 
Act,  1881.  The  landlord,  therefore,  was 
entitled  to  re-enter,  and,  if  this  was  denied 
him,  to  bring  his  action  of  ejectment. 

What  we  decide  now  may  carry  us  a 
step  further  than  our  decision  in  Goats- 
worth  V.  Johnson  (6),  but  I  think  it  clear 
from  what  was  said  in  that  case  that  the 
Court  was  then  prepared  to  decide  as  we 
now  decide,  whenever  the  occasion  should 
arise.    The  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — The  only  question  we 
have  to  determine  in  this  case  is  whether 
the  defendant  here  was  entitled  to  the 
notice  spoken  of  in  section  14,  sub-section 
1,  of  the  Conveyancing  Ac^   1881.    It 


appears  to  me  that  the  view  taken  by  Mr. 
Justice  Charles  in  the  Court  below,  and 
by  the  Master  of  the  Bolls  in  this  Court, 
is  correct,  and  that  this  case  does  not 
come  within  section  14  at  alL  In  my 
opinion,  whether  we  look  at  the  language 
of  sub-section  1  of  the  section  alone,  or 
look  also  at  the  language  of  sub-section  3, 
it  would  be  altogether  wrong  to  hold  that 
the  word  ''  lease  **  includes  an  agreement 
for  a  lease.  We  cannot  hold  that  an 
agreement  for  a  lease  is  the  same  thing  as 
a  lease  without  forcing  the  language  of 
the  enactment.  It  is  idle  not  to  bear  in 
mind  that  the  two  are  wholly  different 
things. 

But  it  was  said  that  the  defendant  was 
a  lessee  because  he  was  in  possession  as  a 
tenant  from  year  to  year.  In  my  opinion 
this  does  not  help  the  defendant.  How 
can  you  get  "  any  proviso  or  stipulation  " 
into  thisf    Where  is  the  "lease ''t 

Again,  it  was  said  that  the  defendant 
had  a  lease  because,  though,  owing  to  the 
provisions  of  8  &  9  Vict.  c.  106.  s.  3,  the 
defendant  could  have  no  lease  at  law,  be- 
cause there  was  no  deed,  yet  he  had  a 
lease  in  equity.  This  assumption  appears 
to  me  erroneous.  It  may  be  that  specific 
performance  might  be  decreed  in  equity 
where  there  was  no  deed,  but  this  did  not 
put  the  defendant  in  the  position  of  having 
a  lease.  Until  specific  performance,  the 
defendant  has  no  more  a  lease  in  equity 
than  he  has  at  law. 

But  now  it  is  said  for  the  first  time 
that,  under  the  circumstances  of  this  case, 
equity  would  grant  specific  performance. 
This  no  doubt  raises  a  very  important 
question,  but  I  think  the  point  ought  to 
have  been  raised  at  an  earlier  stage  of  the 
proceedings  than  this.  I  do  not  kno^ 
whether  &e  &cts  in  this  case  are  such  that 
a  Court  of  equity  would  grant  specific 
performance.  There  may  be  circumstances 
which  would  make  this  an  exceptional 
case,  but  it  is  too  late  at  this  stage  of  the 
proceedings  to  go  into  those  circumstances. 
When  I  was  at  the  bar  the  defendant 
would  not  have  got  specific  performance; 
but  Mr.  Cavanagh  says  that  now  section 
14  has  swept  away  the  reason  upon  which 
specific  performance  would  formerly  have 
been  refused.  It  appears  to  me,  however, 
that  before  you  can  adduce  any  aigument 
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in  fiiYour  of  an  agreement  for  a  lease  being 
a  lease  within  section  14,  founded  on  the 
fiwt  that  equity  would  grant  specific  per- 
formance, 70U  must  shew  that  equity  would 
have  granted  specific  performance  apart 
altogether  from  the  provisions  of  section 
14.    The  enactment  has  been  in  operation 
ever  since  1881,  and  this  is  the  first  time, 
so  &r  as  I  know,  that  this  contention  has 
been  raised.    For  my  part  I  think  the 
oontention  unsound;    but,  however   this 
be,  I  think  it  is  not  open  to  the  defendant 
at  this  stage.     The  point  we  have  now  to 
decide  is  very  short.     Is  this  agreement 
for  a  lease  a  "  lease"  within  the  meaning 
of  section  14  ?   In  my  opinion  it  is  not.   If 
the  circumstances  of  the  case  were  such 
that  equity  would  grant  specific  perform- 
ance, then  I  am  not  prepared  to  say  that 
the  agreement  would  not  be  a  lease  within 
the  enactment  in  question ;  but  I  think  we 
cannot  now  go  into  this  point.     I  think 
the  appeal  must  be  dismissed. 

LoPES,  L.  J. — In  my  opinion  the  position 
of  the  defendant  in  this  case  was  that  he  was 
a  tenant  from  year  to  year  upon  the  terms 
of  the  agreement,  and  was  not  a  tenant 
under  a  lease.  It  is  said,  however,  that 
he  was  a  tenant  under  a  lease,  because  in 
equity  he  would  have  been  granted  specific 
performance  of  the  agreement.  If  this  is 
correct,  which  I  doubt,  is  it  dear  that 
specific  performance  of  the  agreement 
would  have  been  granted  in  equity)  I 
am  of  opinion  that,  having  regard  to  the 
pleadings  in  this  case,  and  to  the  facts  as 
proved,  the  Courts  of  equity  would  not 
have  decreed  specific  performance  in  this 
case,  upon  the  ground  that  a  breach  of  the 
covenant  to  repair  stipulated  for  by  the 
agreement  had  been  committed.  It  is  said 
that  the  effect  of  section  14  of  the  Convey- 
ancing Act,  1881,  is  to  alter  the  practice 
of  Courts  of  equity  in  this  respect.  I  am 
tumble  to  adopt  that  argument.  I  think, 
tiberefore,  that  the  defendant  has  not 
brought  himself  within  the  terms  of  section 
14,  and  that  this  appeal  must  be  dismiaaed. 

Appeal  dismissed. 

Solidtow— W.  Bristow,  for  plaintiff;  Pureer  & 
Cooper,  for  defendant. 
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THE  QUEEN  V,  THE  REGISTRAB  OF 
JOINT-STOCK  COMPANIES. 


Mandamus — AUemative  Remedy — Re- 
medy equaUy  convenient  and  effectual — 
Registrar  of  Joint-Stock  Companies — 
F^ng  CorUract — Companies  Act,  1867 
(30  c^  31  Vict.  c.  131),  s.  ^ti-Stamp  Act, 
1870  (33  ^  34  Vict,  c.  97),  ss.  18,  19, 
and  20. 

The  remedy  of  a  writ  of  mandamus 
wiU  not  be  grarUed  where  there  is  another 
remedy,  equdUy  convenient  and  effectual, 
open  to  the  applicant  at  the  time  when  it 
becomes  nscessary  to  resort  to  one  or  other 
of  such  remedies. 

Per  Wills,  J. — A  writ  of  mamdanms 
will  lie  against  the  Registrar  of  Joini- 
Stock  Companies,  thoitgh  an  official  of 
Board  of  Trade,  which  is  a  Committee  of 
the  Privy  CoumcU,  if  he  refuse  to  perform 
a  mere  ministerial  act  which  he  is  umler  a 
statutory  obligation  to  perform. 

This  was  a  rule  nisi  calling  upon  the  Ee- 
gistrar  of  Joint-Stock  Companies  to  shew 
cause  why  a  m^indamus  should  not  issue 
calling  upon  him  to  file,  under  section  25 
of  the  Companies  Act,  1867,  a  certain 
agreement  dated  the  2nd  of  January, 
1888. 

Messrs.  Sampson  Low,  Marston  &  Sons 
entered  into  a  contract  with  a  limited 
company  of  the  same  name  to  sell  their 
publishing  business,  stock-in-trade,  and 
goodwill.  That  contract  was  contained 
in  a  written  agreement  dated  the  2nd  of 
January,  1888. 

This  agreement  the  company  took  to 
the  Eegistrar  of  Joint-Stoc^  Companies, 
and  requested  him  to  file  it  under  section 
25  of  the  Companies  Act,  1867  (1).  The 
Eegistrar  refused  to  file  it  because  it  bore 
only  an  agreement  stamp,  and  he  was  of 
opinion  it  ought  to  bear  an  ad  valorem 
stamp. 

The  company,  the  present  applicants, 

(1)  By  30  &  31  Vict,  a  131.  b.  25,  "Every 
share  in  any  company  shall  be  deemed  and 
taken  to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof 
in  caBb,  unless  the  same  shall  have  been  other- 
wise determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  Begistrar  of  Joint- 
Stock  Companies  at  or  before  the  issue  of  sudi 
shares." 
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appealed  against  the  decision  of  the  Be- 
gi^nrari  under  section  18  of  the  Stamp 
Act,  1870,  for  the  purpose  of  obtalmng 
an  adjudication  by  the  Commissioners  of 
Inland  Bevenue  whether  the  instrument 
was  duly  stamped  or  not.  The  matter 
was  hesurd  by  Mr.  Melvill,  the  Solicitor 
of  the  Inland  Eevenue,  on  the  18th  of 
January,  and  he  decided  that  the  deed 
was  not  properly  stamped.  The  company 
did  not  appeal  against  that  decision. 

On  the  27th  of  January  the  company 
executed  a  fresh  deed  of  agreement,  by 
which  the  agreement  was  made  subject  to 
the  clauses  in  the  schedule,  in  which  was 
a  copy  of  the  agreement  of  the  2nd  of 
Januaiy,  and  tendered  the  new  deed  to 
the  Begistrar  to  be  filed.  The  second  in- 
strument did  not  bear  an  <kd  valorem 
stamp.  The  Begistrar  refused  to  file  it, 
on  the  ground  that  it  embodied  the  first 
deed,  which  ought  to  bear  a  proper  ad 
valorem  stamp. 

The  company  did  not  appeal  against  the 
refusal  of  the  Begistrar,  but  on  the  8th 
of  March  obtained  a  rule  niei  for  a  man- 
damvus  calling  upon  him  to  shew  cause 
why  he  should  not  file  the  deed  of  the 
27th  of  January. 

R.  S.  Wright  {The  AUomey-Oeneral  (Sir 
E,  E.  Webster,  Q,C.)  with  him)  shewed 
cause. — The  first  point  is,  maridamus  will 
not  lie  to  the  Begistrar  of  Joint-Stock 
Companies  to  compel  him  to  file  this  con- 
tract; this  is  so  for  two  reasons.  The 
first  is  that  mandamtis  will  not  lie  against 
the  Begistrar  as  an  officer  of  the  Board  of 
Trade,  which  exercises  executive  functions 
of  the  Crown.  He  is  appointed  under 
flection  174  of  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89)  (2).  There  is  no 
instance  in  the  books  of  a  mandamtu  be- 
ing granted  to  the  Begistrar  of  Joint-Stock 

(2)  By  26  &  26  Vict.  c.  89.  s.  174,  "  (1)  The 
Board  of  Trade  may  from  time  to  time  appoint 
such  registrars,  assistant  registrars,  clerks  and 
servants  as  they  may  think  necessary  for  the 
registration  of  companies  under  this  Act,  and 
remove  them  at  pleasure. . . .  (6)  The  existing 
registrar,  assistant  registrars,  clerks,  and  other 
officers  and  servants  in  the  office  for  the  regis- 
tration of  johit-stock  companies  shall,  during 
the  pleasure  of  the  Board  of  Trade,  hold  the 
offices  and  receive  the  salaries  hitherto  held  and 
received  by  them,  but  they  shall  in  the  execu- 
tion of  their  duties  conform  to  any  regulations 
that  may  be  issued  by  the  Board  of  Tnule." 


Companies  under  such  circumstanoes  as 
the  present  after  argument ;  and  see  The 
Queen  v.  The  Registrar  of  Friendly  So- 
cieties (3).  He  is  an  official  of  a  depart- 
ment of  State,  of  which  the  head  is  one  of 
Her  Majesty's  ministers,  so  that  the  Crown 
is  a  party  to  the  proceedings — Dixon  v. 
Farrer  (4).  The  Board  of  Trade  is  de- 
fined by  section  65  of  the  Harbours  and 
Passing  Tolls  Act,  1861  (24  &  25  Vict 
c.  47)  (5),  to  be  a  Committee  of  the  Privy 
Council;  consequently  this  Court  has  no 
jurisdiction  to  issue  a  mandamus  to  what 
is  practically  the  Crown  itself.  The  second 
ground  is,  the  Court  will  not  issue  a  man- 
damus to  him  without  the  previous  ad- 
judication of  the  Inland  Bevenue  Commis- 
sioners on  the  question  whether  the  deed 
should  bear  an  ordinaiy  deed  stamp  or  ad 
valorem  stamp — in  other  words,  it  will 
not  decide  on  an  application  for  a  man- 
damus what  the  Legislature  has  said 
should  be  subject  to  the  adjudication  of 
another  tribunal.  Though  the  Registrar 
is  in  a  sense  an  independent  officer,  yet  he 
is  under  the  control  of  the  Board  of  Trade, 
and  so  of  the  Crown. 

[Wills,  J. — It  seems  strange  that  the 
Court  cannot  mandamus  a  public  officer 
in  a  department  of  State  to  carry  out  his 
statutory  duty.] 

Many  officers  of  the  Crown  have  duties 
to  perform,  for  which,  if  they  fiedl  to  per- 
form, the  only  remedy  is  in  Parliament. 

The  next  point  is  that  mandamus  ought 
not  to  go  to  the  Registrar;  and  this  is  so 
also  for  two  reasons — ^first,  as  the  Court 
will  never  grant  a  mandamus  to  Justices 
to  do  that  which  would  render  them  liable 
to  an  action — The  King  v.  Broderip  (6) 
and  The  King  v.  The  Justices  of  Budting- 
hamshire  (7) — so  it  will  not  mandamus 
the  Begistrar  to  do  that  which  might  sub- 
ject him  to  penalties.  Secondly,  on  the 
ground  of  convenience :   The  Court  now 

(3)  41  Law  J.  Rep.  Q.B.  366;  Law  Rep. 
7  Q.B.  741. 

(4)  66  Law  J.  Rep.  Q.B.  68;  Law  Rep. 
17  Q.B.  D.  668. 

m  By  24  &  26  Vict.  c.  47.  s.  66,  "  The  Lords 
of  the  Committee  of  Privy  Comicil  appointed 
for  the  consideration  of  matters  relating  to  trade 
and  foreign  plantations  may  be  described  in  all 
Acts  of  Parliament  ....  by  the  official  title 
of  *  the  Board  of  Trade/  without  expressing  their 
names,  &c" 

(6)  7  Dowl.  &  By.  861 ;  6  B.  it  a  S39. 

(7)  1  B.  &  C.  485. 
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has  no  means  of  amvizig  at  what  should 
be  the  proper  stamp  that*  the  deed  in 
question  should  bear.  There  is,  howevei*, 
an  alternative  remedy,  equally  convenient, 
beneficial^  and  effectual — ^namely,  the  sub- 
mission to  the  adjudication  of  the  Com- 
missioners of  the  Inland  Revenue  what 
the  proper  stamp  should  be  under  the 
provisions  of  the  Stamp  Act,  1870  (33 
&  34  Vict.  c.  97),  ss.  18  and  19  (8). 
Any  delay  in  settling  this  question  has 
been  brought  about  by  the  acts  of  the 
i^plicants  themselves;  they  might  have 
had  the  point  adjudicated  upon  before 
this  by  the  commissioners,  and  probably 
by  this  Court,  under  section  19,  on  a  Case 
stated.  Lastly,  this  is  a  revenue  question, 
and  the  Board  of  Trade  are  made  defen- 
dants for  the  purpose  of  settling  it,  where- 
as the  Commissioners  of  the  Inland  Re- 
venue are  the  proper  authority  to  protect 
the  revenue. 

Sir  Henry  James,  Q.C.,  and  Macaakie, 
in  support. — The  mandamue  ought  to  go. 
The  writ  wiU  lie  to  such  an  officer  as  the 
Registrar,  though  he  may  be  appointed 
by  a  body  exercising  executive  functions 
of  the  Crown— 5%e  Kvng  v.  The  Lorde 
Commissioners  of  the  Treasury  (9)  and 
The  Queen  v.  The  Lords  Commissioners  of 
the  Treasury  (10).  It  is  admitted  that 
nwndamus  will  not  go  to  the  Crown  or  its 

(8)  By  S3  &  34  Vict.  c.  97.  s.  18,  "(1) 
Subject  to  such  regalations  as  the  commis- 
Bioneis  may  think  fit  to  make,  the  commis- 
sioners may  be  required  by  any  peison  to 
express  their  opinion  with  reference  to  any 
executed  instrument  upon  the  following  ques- 
tions: (a)  Whether  it  is  chargeable  with  any 
duty;  (J)  with  what  amount  of  duty  it  is 
chargeable.  ...  (3)  If  the  commissioners  are  of 
opinion  that  the  instrument  is  chargeable  with 
duty,  they  shall  assess  the  duty  with  which  it  is 
in  their  opinion  chaiy^eable." 

By  section  19 :  "(1)  Any  person  who  is  dis- 
satisfied with  the  assessment  of  the  commis- 
sioners made  in  pursuance  of  the  last  preceding 
section  may,  within  twenty-one  days  after  the 
date  of  such  assessment,  and  on  payment  of 
duty  iu  conformity  therewith,  appeal  against 
such  assessment  to  Her  Majesty's  Court  of 
Exchequer  in  England, .  .  .  and  may  for  that 
purpose  require  the  oonmiissioners  to  state  and 
sign  a  case  setting  forth  the  question  upon  which 
their  opinion  was  required  and  the  assessment 
made  by  them." 

(9)  1  Ad.  &  B.  286;  6  Law  J.  Eep.  K.B. 
20. 

(10)  16  Q.B.  Rep.  367;  20  Law  J.  Rep.  Q.B. 
306, 


adyisers  to  exercise  a  discretion,  or  if 
there  is  no  duty  cast  upon  such  pubEo 
officers — The  Queen  v.  The  Lords  Commis- 
sioners of  the  Treasury  (11);  but  if  a 
duty  is  imposed  on  an  officer,  and,  if  not 
exercised,  the  subject  would  be  deprived 
of  a  right,  then  mcmdamus .  gOG& — per 
Campbell,  C.J.,  in  The  Queen  v.  The 
Lords  Commissioners  of  the  Treasury  (10). 
It*  is  also  admitted  that  it  will  not  go 
where,  as  was  laid  down  by  Hill,  J.,  in 
In  re  Barlow  (12),  there  is  an  alternative 
remedy,  equally  convenient,  beneficial,  and 
effectual. 

Now,  as  to  the  alternative  remedy — 
namely,  the  adjudication  by  the  Commis- 
sioners of  Inland  Revenue.  The  defendant 
has  not  shewn  that  the  right  of  the  subject  to 
a  mamdamus  has  been  taken  away  by  the 
statutory  provisions  contained  in  33  &  34 
Vict.  c.  97.  SB.  18  and  19  (8),  or  that 
the  subject  is  benefited  by  having  the 
matter  decided  by  the  commissioners.  A 
person  is  not  obliged  to  obtain  the  opinion 
of  the  commissioners.  The  provisions  of 
the  Stamp  Act,  1870,  do  not  form  a  legal 
remedy  directed  by  the  statute,  but  were 
passed  only  for  the  relief  of  the  subject. 
The  applicants  are  only  seeking  to  enforce 
the  execution  of  his  duty  by  an  officer  in 
whose  mouth  it  does  not  lie  to  tell  them 
to  go  before  the  commissioners  and  obtain 
their  decision  as  to  the  proper  stamp  to  be 
borne  by  the  document.  Again,  the  ap- 
plicants would  waste  time  and  incur  un- 
necessary expense  if  they  went  before  the 
commissioners,  who  would  be  sure  to  de- 
cide against  them ;  for  the  same  tribunal 
will  again  give  the  like  decision.  They 
are  prepaid  to  argue  the  whole  question. 
The  Court  here  can  decide,  and  at  once, 
whether  these  documents  are  mere  agree- 
ments or  conveyances  of  the  property, 
and  its  decision  would  be  final  and  effec- 
tual. On  these  grounds  the  so-called  al- 
ternative remedy  would  not  be  so  con- 
venient, beneficial,  or  effectual  for  the 
applicants,  therefore  they  are  entitled  to 
their  writ  of  mandamus. 

R,  S.  IVright,  in  reply. — The  ground  of 
the  decision  in  The  Queen  v.  The  Lords 
Commissioners  of  the  Treasury  (Queen 
Dowager's  Case)  (10)  was  stated  by  Lord 

(11)  41  Law  J.  Rep.  Q.B.  178;  Law  Rep. 
7  Q.B.  387. 

(12)  30  Law  J.  Rep.  Q.B.  271. 
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Campbell,  0.  J.,  to  be  that  there  was  no 
other  efficient  remedy  open.  With  regard 
to  the  point  that  this  Court  should  decide 
what  stamp  the  instrument  in  question 
should  bear,  the  Commissioners  of  Inland 
Kevenue  may  call  for  such  evidence  as 
they  may  deem  requisite  under  section  20 
of  the  Stamp  Act,  1870  (13);  this  the 
Court  would  have  to  do  if  it  proceeded  to 
hear  and  determine  that  question  now ; 
but  the  Court  would  never  undertake  to 
decide  that  point  on  the  question  whether 
mandamus  should  or  should  not  go. 

Field,  J. — I  think  this  rule  must  be 
discharged.  I  do  not  at  present  express 
any  opinion  whether  or  not  the  Registrar 
of  Joint-Stock  Companies  is  an  officer  to 
whom  a  writ  of  mcmdamtu  will  go.  It 
is  unnecessary  to  express  any  opinion  upon 
it,  because  I  am  of  opinion  that  the  man- 
damus ought  not  to  go. 

The  &cte  of  the  case  are  these :  A  com- 
pany was  desirous  of  having  an  agreement 
filed  under  section  25  of  the  Companies 
Act,  1867.  That  Act  requires  that  in  a 
certain  event  a  particular  class  of  agree- 
ment must  be  filed  with  the  Registrar  of 
Joint-Stock  Companies  before  it  can  have 
the  effect  it  is  intended  to  have.  The  deed 
which  the  applicants  consider  ought  to  be 
61ed  under  that  section  in  order  to  give 
effect  to  it  was  executed  on  the  2nd  of 
January,  1888.  That  deed  was  tendered 
for  r^istration,  and  the  Registrar  refused, 
on  the  ground  that  the  deed  was  insuffi- 
ciently stamped,  it  being  stamped  with  an 
agreement  stamp  only,  and  that  looking  at 
its  contents  and  operation  it  ought  to  have 
an  ad  valorem  stamp.  The  Registrar  has 
an  onerous  duty  to  perform,  because  if  he 
register  any  document  or  deed  which  is 
not  duly  stamped,  he  is  liable  to  a  penalty 

(13)  By  33  &  34  Vict.  c.  97.  s.  20:  "(1) 
In  any  case  of  application  to  the  commis- 
sioners with  reference  to  any  instrument  the 
commissioners  may  require  to  be  furnished 
with  an  abstract  of  the  instrument,  and  also 
with  such  evidence  as  they  may  deem  ne- 
cessary, in  order  tx)  shew  to  their  satisfaction 
whether  all  the  facts  and  circumstances  affect- 
ing the  liability  of  the  instrument  to  the  duty, 
or  the  amount  of  duty  chargeable  thereon,  are 
fully  and  truly  set  forth  therein,  and  may  refuse 
to  proceed  upon  any  such  application  until  such 
abstract  and  evidence  has  been  famished  ac- 
cordingly." 


for  doing  so.  Therefore  it  is  obvious  that 
it  is  necessary  for  him  to  be  careful  to 
ascertain  whether  or  not  any  deed  ten- 
dered to  him  for  registration  is  properly 
stamped.  Thereupon  the  present  appli- 
cants adopted  the  remedy  provided  by 
the  18th,  19th,  and  20th  sections  of  the 
Stamp  Act,  1870;  that  is,  they  required 
the  commissioners  to  express  their 
opinion  with  reference  to  the  question 
whether  the  instrument  was  charge- 
able with  any,  and  what,  duty.  Upon 
that  the  matter  was  gone  into  by  Mr. 
Melvill,  who  is  the  solicitor  of  that  de- 
partment at  Somerset  House.  He  was 
of  opinion  that  it  required  an  ad  valorem 
stamp.   That  was  on  the  18th  of  January. 

Now  it  was  perfectly  competent  to  the 
applicants  to  have  appealed  against  that 
opinion;  and  I  cannot  imagine  a  more 
convenient  or  effectual  remedy  than  the  ap- 
peal clauses  which  the  Stamp  Act  contains 
to  the  subject,  because  the  appeal  is  upon 
a  Case  stated  upon  the  facts  to  the  Divi- 
sional Court,  which  has  power  to  decide 
whether  the  deed  is  subject  to  any,  or 
what,  stamp.  The  Case  would  be  stated 
under  the  powers  conferred  by  the  20lii 
section,  which  is  an  important  one,  as  in- 
formation as  to  the  true  state  of  the  fsusts 
can  be  insisted  upon  by  the  official  who 
enquires  into  the  case.  The  effect  <^  that 
is,  he  will  see  that  all  the  true  facts  are 
before  the  Court  of  AppeaL  That  Court, 
therefore,  unlike  ourselves,  who,  if  this 
question  had  to  be  argued,  would  have  to 
arrive  at  a  result  by  means  of  possibly 
conflicting  affidavits,  would  have  a  dear, 
plain  statement  of  material  facts  before 
them. 

The  applicants  did  not  deem  it  advis- 
able to  adopt  that  remedy,  or  appeal 
against  that  adjudication;  but,  instead, 
executed  a  fresh  deed  on  the  27th  of 
January,  that  is,  ten  days  after  Mr. 
Melvill's  adjudication.  It  is  a  remarkable 
deed,  for  it  sets  out  the  terms  in  a  schedule, 
instead  of  putting  them  in  the  body  of  the 
instrument,  as  is  usual.  When  persons 
make  a  contract,  they  usually  put  its  terms 
all  together  in  one  body,  and  I  can  see  no 
reason  why,  if  it  was  necessary  to  execute 
a  fresh  deed,  it  should  not  have  been 
exactly  the  same  as  the  earlier  one  with 
all  its  clauses  set  out.     But  here  the  ap- 
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plicants  make  the  agreement  sabject  to 
the  danaes  in  the  schedule,  in  which  is  set 
oat  a  copy  of  the  original  deed.  Then 
they  take  this  deed  to  the  Registrar  of 
Joint-Stock  CompanieB,  and  ask  him  to 
register  it,  as  it  did  not  require  an  ad 
ffohrem  stamp.  He  doubted  yery  much 
whether  it  did  not  require  such  ad  valorem 
stamp,  and  refused  to  register  it  unless  the 
deed  of  the  2nd  of  January  were  shewn  to 
be  properly  stamped,  because  it  was  a  con- 
glomerate deed,  and  if  the  deed  of  the 
earlier  date  required  a  proper  stamp,  the 
second  deed  could  not  be  properly  rois- 
tered without  its  having  been  so  stamped. 
The  refusal  of  the  Registrar  of  Joint-Stock 
Companies  to  file  the  deed  was  on  the  8th 
of  February.  The  applicants  did  not  at 
onoe  go  to  Mr.  Melvill,  as  they  might  have 
done,  but  waited  tOl  the  8th  of  March — 
that  is,  they  allowed  more  than  a  month  to 
go  by,  though  they  now  assert  that  there 
is  such  need  of  haste  in  the  matter  as  to 
require  a  decision  at  onoe.  During  that 
interval  they  might  have  had  a  Special  Case 
stated  for  the  opinion  of  the  Court,  in- 
stead of  an  application  on  affidavits.  It 
was  on  the  8th  of  March  that  they  obtain 
a  rule  niai  for  a  writ  of  mandamus ;  and 
quite  two  months  have  been  occupied  in 
putting  the  rule  down  and  having  it 
argued;  and  during  the  whole  of  that  time 
they  have  not  thought  it  necessary  or  de- 
sirable to  go  before  Mr.  Melvill  upon  this 
deed. 

Under  these  drcumstances  the  question 
now  ariseB  whether  or  not  we  ought  to 
grant  this  prerogative  writ  of  mandamtis. 
It  is  perfectly  clear  that  the  application  is 
one  in  our  discretion,  exercised  of  course 
judicially,  but  still  in  our  discretion.  The 
limits  of  that  discretion  have  been  defined 
by  Lord  Chief  Justice  Campbellin  The  Queen 
V.  The  Lords  Commissioners  of  the  Treasury 
(10),  who  said,  ''  The  right,  if  it  exists,  is 
a  legal  right,  and  there  is  no  efficient 
remedy  wiSiout  the  aid  of  this  prerogative 
writ " ;  and  by  Mr.  Justice  Hill  in  In  re 
^ar^(12),whosaid,  '<  It  is  well  settled  that 
where  there  is  a  remedy  equally  convenient, 
beneficial,  and  effectual,  a  m^ndamMs  will 
not  be  granted."  We  have,  therefore,  to 
see  whether  or  not  there  is  a  remedy 
equally  beneficial  with  this  remedy  of 
mandamus.    My  own  opinion  is,  that  this 


prerogative  writ  is  a  most  inconvenient 
remedy,  though  less  so  than  formerly. 
There  is  at  first  a  rule  that  it  do  issue,  and 
then  a  return  would  have  to  be  made  to  it ; 
and  the  question  to  be  settled  could  not 
be  decided  without  much  delay.  Now  is 
there  any  other  efficient  remedy  f  I  think 
there  is.  It  has  been  fairly  agreed  by  both 
sides  that  the  real  question  is  whether  this 
new  conglomerate  deed  is  properly  stamped 
or  not.  If  there  had  been  no  appeal  from 
her  Majesty's  Commissioners'  decision  on 
the  stamp,  I  should  have  held  there  was 
no  other  remedy  so  beneficial  and  con- 
venient, because  the  subject  would  be  de- 
prived of  the  right  of  appeal.  But  sec- 
tion 18  of  the  Stamp  Act,  1870,  seems  to 
me  simple  and  clear  to  the  purpose  that 
the  commissioners  may  be  required  by 
any  person  to  express  their  opinion  with 
reference  to  any  executed  instrument  upon 
the  questions  before  them.  Sir  Henry 
James  says  that  is  not  a  remedy,  because 
it  was  intended  for  the  benefit  of  the  sub- 
ject. I  think  it  was  intended  for  the 
benefit  of  everybody — for  the  subject, 
because  it  provides  a  cheap  mode  of  ascer^ 
taining  whether  he  be  liable  for  the  charge ; 
and  for  the  Crown,  as  being  a  speedy  mode 
of  ascertaining  whether  it  is  entitled  to 
the  duty.  By  section  19  it  is  ultimately 
provided  that  any  person  who  is  dissatisfied 
with  the  assessment  of  the  commissioners 
may  within  twenty.one  days  appeal,  and 
may  for  that  purpose  require  the  com- 
missioners to  state  and  sign  a  Case  set- 
ting forth  the  question  upon  which  their 
opinion  was  required  and  the  assessment 
made  by  them ;  and  they  shall  state  that 
Case  and  deliver  it  to  the  person  by  whom 
it  is  required,  and  on  his  application  such 
application  may  be  set  down  for  hearing 
in  the  proper  Coiurt.  The  Attorney- 
General  always  appears  in  these  cases  on 
behalf  of  the  Crown,  and  has  a  right  to 
have  them  advanced.  I  cannot  conceive  a 
more  speedy  or  definite  remedy,  and  upon 
that  an  appeal  would  lie  to  the  Court  of 
Appeal.  Is  it  not  an  efficient  remedy  9 
To  my  mind  it  is  more  efficient  than  the 
one  we  are  called  upon  to  grant.  We  are 
called  upon  to  consider  on  conflicting  affi- 
davits what  are  the  facts  in  this  matter ; 
then,  possibly,  to  say  whether  the  Registrar 
of  Joint-Stock  Companies  has  done  his 
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duty ;  and  when  we  oome  to  that,  I  am 
not  at  all  sure  that  we  should  go  into  the 
other  question,  for  it  might  not  be  com- 
petent to  us  to  decide  it.  It  would  be 
much  more  oonvenient  to  have  it  done  in 
the  shape  which  the  Legislature  has  pro- 
vided. It  seems  to  me,  therefore,  this 
case  fedls  within  that  general  and  useful 
principle,  that  the  prerogative  writ  of 
mandamua  is  not  to  issue  if  the  -person 
has  another  remedy,  equally  oonvenienty 
beneficial,  and  effectual.  I  think  here  he 
has. 

At  one  time  I  entertained  a  little  doubt, 
because  of  the  circumstance  that  there 
were  two  departments  of  the  Qoyemment 
who  were  ooncemedy  whether  we  might 
issue  a  mandamus  to  one  officer  of  the 
Qoyemment  against  another  department. 
In  this  case  there  is  the  Registrar  of  Joint- 
Stock  Companies,  of  the  Board  of  Trade, 
and  the  GommiasionerB  of  Stamps  De- 
partment. But  inasmuch  as  both  are 
officers  of  the  Goyomment,  and  there  is  no 
question  of  individual  responsibility  with 
regpund  to  the  Registrar  or  the  commis- 
sioners, I  do  not  think  that  alters  our 
discretion  at  alL  I  think  the  applicants 
in  this  caae  ought  not  to  have  their  writ 

Wills,  J.— I  am  of  the  same  opinicMi. 
I  am  always  sony  when  it  is  neoessaiy  to 
send  people  away  who  have  oome  prqiared 
with  the  mateiiaLi  and  the  arguments 
necessary  to  decide  the  point  whidi  is  in 
controversy  between  them ;  but  anxiety  to 
do  justice  in  that  way  must  not  lead  us  to 
infiringe  upon  thoroughly  well-known  rules 
of  law  and  practice.  It  has  been  a  kmg- 
established  and  undoubted  practice  of  the 
Court  that  a  writ  of  wuMndamue  will  not 
be  granted  where  th««  is  any  other  equally 
oonvenient  and  appropriate  remedy.  I  do 
not  know  that  I  should  go  so  fiur  as  to  say 
'*  equally  oonvenient.**  Unless  there  is 
some  substantial  objection  to  be  taken  to 
the  alternative  remedy^  and  one  whidi 
would  make  it  a  le^  hardship  and  an 
op|«>d8sion  on  the  suitor  to  tdl  him  to 
reaoK  to  it»  be  la  bound  to  resort  to  it.  I 
think  it  would  lead  to  confusion  if  a  rule 
80  long  established  wei^^  r^axed. 

In  th^  fw^sent  case  I  eonfess  I  entertain 
no  douU  that  w¥Mm>kimnn  would  lie  as 
lar  as  th«  positkn  of  the  Registrar  of 


Joint-Stock  Companies  is  oonoomed ;  and 
it  seems  to  me  to  be  thoroughly  goyemed 
by  the  yiew  taken  by  Mr.  Justice  Black- 
bum  in  The  Queen  y.  Hie  Lords  Commu- 
sioners  of  the  Treasury  (1 1 ),  where  he  says 
that  it  seems  to  him  dear  that  the  Court 
ought  to  grant  a  mandamus  where  there 
is  a  statutory  obligation  to  do  the  thing 
which  the  officials  refuse  to  do.  Here  it 
seems  to  me  perfectly  dear  that  the  Regis- 
trar of  Joint-Stock  Companies  is  not  to 
exercise  any  discretion  requiring  the  action 
of  the  Crown  to  make  hiJs  acts  yalid ;  he 
is  simply  performing  a  ministerial  act. 

That  makes  it  neoeasaiy  to  consider 
the  question  of  discretion.  I  think  the 
remedy  proyided  by  the  Act  of  Parliament 
is  perfectly  appropriate  and  effectual,  and 
perfectly  reasonable,  and  that  it  would 
have  met  aU  the  wants  of  tiie  case.  As 
for  its  leading  to  delay,  that  is  really  the 
&ult  <^  the  applicants  themadyes,  becanae 
if,  on  the  18th  of  January,  when  they 
knew  what  the  yiew  of  the  solidtor  of  tfa^ 
Inland  Revenue  was,  tiiey  had  taken  steps 
at  once  to  ayail  themsdyea  of  the  ma- 
ehinery  of  the  Stamp  Act,  1870,  the 
probability  is,  I  should  think,  that  their 
case  would  haye  been  heard  long  ago.  Hie 
Reyenne  paper,  in  whidi  sndi  eaaes  as 
Uus  would  go,  has  been  exhausted  some 
time  since.  It  seems  to  me  that  it  is  not 
correct  to  look  at  what  is  the  most  con- 
yenient  thing  now.  When  Sir  Henry 
James  says  that  all  this  unnecessary  ex- 
pense has  beoi  inconed,  the  real  thiqg 
we  ought  to  look  at  ia  the  comparative 
effect  of  the  two  remedies  at  the  time  it 
beoomes  neoeesary  to  resort  to  one  or  other 
of  them.  The  applicants,  if  they  bad 
wished  to  avail  thcmadves  of  the  Stamp 
Act  remedy,  might  have  had  the  dedsion 
before  the  preaent  time.  It  seems  to  me^ 
therefore,  that  there  is  reaDy  no  teaaon  for 
gnating  this  writ  of  mamlaenn,  and  to 
depart  from  that  role  would  not  tend  to 
the  public  benefik 

IMe  ditckarysd. 

Scbcitois— Tkjlar,  Hoare  Sl  Bor.  for  wip^ 
cants ;  Soliciior  to  the  Board  of  Tkades,  ibr 
defendant. 
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[IN  THE  COUBT  OF  APPEAL.] 
1888.         1 
March  20,  22.  >  golquhoun  v.  bbooks.* 
April  28.     J 

InlandEevenue — Income  Tax — Business 
earried  on  Abroad — Partner  resident  in 
England — Liability  of  Partner  to  Income 
Tax  in  respect  of  Profits  of  Business  not 
received  in  EngUmd — 5  ds  6  Vict,  c.  35. 
M.  100, 106,  amd  108;  16  ik  17  Vict.  c.  34. 
«.  2,  schfidide  D. 

A  partner  in  a  f/rm  which  carried  on 
huiness  in  Australia  resided  solely  in 
England  ;  part  of  the  profits  due  to  him 
frcm  the  firm  was  remitted  to  England, 
Imt  of  the  remainder  no  part  was  received 
by  him  in  England  or  had  at  any  time 
formed  part  of  his  income  in  this  country : 
—Held  {per  Lord  Esher,  M.R.,  and 
Lopes,  L.  J.  /  Fby,  L.  J.,  dissentiente),  that 
he  was  not  liable  to  pay  income  tax  in 
respect  of  the  profits  not  remitted  to  him  in 
England,  as  such  profits  could  not  be  said 
to  be  profits  or  gains  arising  or  accruing 
to  a  person  residing  in  the  United  Kingdom 
from  a  trade  carried  on  within  the  United 
Kingdom  or  elsewhere,  within  the  provisions 
of  schedule  D  of  16  (k  17  Vict.  c.  34.  s,  2  ; 
and  that  such  profits  in  order  to  be  assessable 
to  income  taaa  must  ha/ve  been  received  in 
this  country  by  the  person  sought  to  be 
charged. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  upon  a  Case  stated  by  the 
Commissioners  of  Income  Tax  under  43  & 
44  Vict.  c.  19.  s.  59. 

The  case  is  reported  ante,  p.  70,  where 
the  facte  are  fully  set  out.  The  question 
nused  was  whether  the  present  appellant, 
Mr.  Brooks,  was  liable  to  be  assessed  to 
income  tax  within  the  meaning  of  16  <&  17 
Yict.  c.  34.  B.  2,  schedule  D,  imder  the 
following  circumstances  :  Mr.  Brooks,  who 
resided  solely  in  England,  was  a  partner  in 
a  firm  carrying  on  business  at  Melbourne, 
Australia ;  pa^  of  the  profits  arising  from 
that  business  was  remitted  to  Mr.  Brooks 
in  England,  and  be  paid  income  tax  on  the 
part  so  received  by  him  in  this  country, 
but  with  respect  to  the  rest  of  the  profite 

*  Coram  Lord  Baher,  M.B.,  Fry,  L.J.,  and 
Lope«,LJ. 


no  part  was  remitted  to  him  in  England, 
and  it  never  formed  any  part  of  his  income 
in  this  country. 

The  Queen's  Bench  Division  (Stephen, 
J. ;  Wills,  J.,  dissentiente)  gave  judgment 
for  the  Crown,  being  of  opinion  that  Mr. 
Brooks  was  lia*ble  to  pay  income  tax  in 
respect  of  the  profits  no  part  of  which 
was  ever  received  by  him  in  this  country, 

Mr.  Brooks  appealed. 

Sir  ff.  James,  Q-C,  and  T.  E.  ScrtUton 
(with  them  A.  G.  NicoU\  for  the  appellant. 
— The  duties  granted  by  16  &  17  Yict.  c. 
34,  are,  by  section  5  of  that  Act,  to  be 
assessed  under  the  regulations  and  pro- 
visions of  5  <&  6  Yict.  c.  35.  It  is  clear 
from  section  100  and  the  rules  in  the 
schedule  that  the  Legislature  never  in- 
tended that  property  should  be  assessed 
which  had  never  been  brought  into  this 
country.  This  is  expressly  provided  with 
respect  to  possessions  and  securities  in 
foreign  countries — 5  <fe  6  Yict.  c.  35.  s.  100, 
schedule  D,  cases  4  and  5.  The  words 
'^arising  or  accruing"  in  schedule  D  of 
16  &  17  Yict.  c.  34.  s.  2,  mean  "  received  " 
in  this  country.  It  is  not  the  individual, 
but  his  property  which  is  the  subject  of 
taxation ;  it  would  be  unreasonable  to  tax 
property  which  has  not  been  either  earned 
or  received  in  this  country,  and  which  has 
not  in  any  way  been  protected  by  the  laws 
of  this  country— 5  &  6  Yict.  c.  35.  s.  100, 
schedule  D,  case  6 ;  and  sections  106  and 
108.  There  is  no  power  to  assess  the 
profits  here;  the  appellant's  firm  ought 
according  to  the  Act  to  be  assessed — 5  k  6 
Yict.  c.  35.  s.  100,  schedule  D,  cases  1  and 
2,  and  rule  3.  The  case  of  The  Cesena 
Sulphur  Company  v.  Nicholson  (!)  is 
distinguishable,  because  there  it  was  found 
aj3  a  fact  that  the  profits  had  been  received 
in  this  country ;  and  the  business  was  to  a 
great  extent  carried  on  in  this  country. 
It  never  was  intended  to  tax  a  business 
which  is  wholly  foreign — SuUey  v.  The 
Attomey-Oeneral  (2). 

The  Imperial  GontinenicU  Gas  Assoda- 
tion  V.  Nicholson  (3)  and  The  Attorney- 

(1)  45  Law  J.  Bep.  Ezch.  821 ;  Law  Bep. 
1  Ex.  D.  428. 

(2)  4  Hurl.  &  N.  769 ;  6  ibid.  711 ;  2%  Law  J. 
Bep.  Ezch.  820 ;  29  ibid.  464. 

(3)  37  Law  Times,  N.8.  717. 


Digitized  by 


Google 


440 


OVXBK's  fistrcfi  tivrtsiott. 


[N.S. 


Colquhoun  v.  Brooks,  Ajfp, 

General  y.   AUxcmder  (4)  were  alfio  re- 
ferred to. 

The  Attorney-General  {Sir  R.  E.  Web- 
ster, Q.C.)  and  The  Solicitor-General  (Sir 
E.  CUvrke,  Q.C.)  (with  them  A.  V.  Dicey), 
for  the  Crown. — This  case  is  governed  by 
The  Cesena  Sulphur  Company  v.  Nichoir 
son  (1)  and  The  Calcutta  Jute  Mills  Com^ 
pany  v.  Nicholson  (1),  where  it  was  held 
that  income  tax  was  payable  on  profits 
wherever  earned.  The  profits  are  assess-  ■ 
able  within  the  language  of  schedule  D  of 
16  &  17  Vict.  c.  34.  s.  2,  and  the  duty 
thus  granted  is  not  cut  down  by  the  rules 
in  6  &  6  Vict.  c.  35.  s.  100.  The  Legisla- 
ture has  made  express  provision  where  it 
intended  to  limit  the  duty  in  respect  of 
moneys  actually  received.  The  appellant 
cannot  be  treated  simply  as  a  member  of  a 
firm  which  cannot  be  assessed ;  he  must 
be  treated  as  if  he  carried  on  a  business 
abroad  which  is  wholly  his  own  through 
agents.  The  mode  of  assessing  is  merely 
a  question  of  machinery,  and  one  which 
cannot  affect  the  principle  upon  which  the 
duty  is  to  be  assessed — Werle  v.  Colquhoun 
(5).  The  appellant  here  could  order  the 
profits  to  be  sent  to  this  country,  and  they 
are  wholly  under  his  control ;  the  statute, 
whether  rightly  or  wrongly,  did  intend  to 
include  for  the  purposes  of  income  tax 
such  moneys  as  these,  wheUier  sent  to  this 
country  or  not. 

The  Attorney 'Gefneral  v.  Goote  (6)  waa 
also  cited. 

T.  E.  ScTuttony  in  reply,  also  cited  Tuck 
v.  Friester  (7). 

Cur.  adv,  vult. 

The  following  judgments  were  delivered 
on  April  28  : — 

Lord  Esheb,  M.K. — This  is  a  case  of 
the  very  highest  importance.  The  appel- 
lant, who  is  a  subject  of  the  Queen  and 
solely  resident  in  England,  is  a  partner  in 
a  business  carried  on  in  one  of  the  colonies. 
He  took  no  part  in  the  management  of 
that  business,  the  whole  of  which  was 
carried  on  outside  the  United  Kingdom. 

(4)  44  Law  J.  Bep.  Bxch.  3 ;    Law    Bep. 
10  Ezch.  20. 
(6)  Ante,  p.  323 ;  Law  Bep.  20  Q.B.  D.  753. 

(6)  4  Price,  183. 

(7)  56  Law  J.  Bep.  Q.B.  553;  Law  Bep. 
19  Q.B.  D.  629,  638. 


Part  of  the  proceeds  of  that  business  was 
remitted  to  this  country  to  the  appellant, 
and  in  respect  of  that  part  he  has  paid 
income  tax.     It  was  insisted  that  he  is 
bound  to  pay  income  tax  not  only  on  that 
part  of  the  profits  of  the  business  which  was 
received  by  him  in  England,  but  also  upon 
the  whole  of  the  rest  of  the  profits  of  the 
trade  which  was  carried  on  in  the  colony. 
The  question  whether  be  is  so  liable  de- 
pends upon  what  is  the  true  construction 
of  schedule  D   of  the  Income  Tax  Act, 
1 853.     By  that  schedule  certain  duties  are 
imposed  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any 
person  residing  in  the  United  Kingdom 
from    any    kind    of   property    whatever 
whether  situate  in  the  United  Kingdom 
or  elsewhere,  and  also  for  and  in  reepeci 
of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in  the 
United   Kingdom    from  any  profession, 
trade,  employment,  or  vocation,  whether 
the  same  are  respectively  carried  on  in  the 
United  Kingdom  or  elsewhere.    It  is  im- 
possible to  have  larger  words  than  those 
used  in  both  those  limbs  of  the  schedule. 
The  only  condition  is  that  the  person  is 
to   be  residing  in  the  United  Kingdom. 
There  is  no  limitation  either  as  to  that,  or 
as  to  time,  or  as  to  the  class  of  person,  for 
the  words  are  "  to  any  person.''  The  words, 
taken  in  their  largest  sense,  apply  as  much 
to  a  foreigner  as  to  an  English  subject,  and 
that  is  what  makes  this  case  of  such  im- 
portance.   If  a  foreigner  resides  in  this 
country  a  sufiicient  time  to  make  it  a 
residence,  he  would  be  liable,  if  the  laigest 
meaning  be  given  to  these  words,  to  pay 
income  tax  in  this  country  for  any  kind  d 
property  whatever,  and  whether  situate  in 
the  United  Kingdom  or  elsewhere,  even 
though   he  never  received  a  farthing  of 
the  income  in  this  country.     That  also 
would  be  the  case  with  regard  to  an  abao- 
lutelv  foreign  trade — that  is  to  say,  a  trade 
in  which  no  goods  were  ordered  either  in 
or  from  this  country,  and  one  in  which  no 
part  of  the  transaction  was  carried  on 
either  in,  or  to,  or  from  this  country; 
yet,  if  t^e  w<n^ds  of  the    schedule  are 
to  be   read  in  their  fullest  sense^    the 
mere  fiust  of   a  foreigiier  residing  here 
a  sufficient  time  to  nuike  it  a  readenoe, 
would  make  the  whole  of  his  trade  liable 
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to  inoome  tax  for  the  benefit  of  this  ooun- 
tiy.  Take  ah  instance  or  two.  There  is 
one  which  we  all  know  is  happening  now 
in  this  country — namely,  that  of  a  person 
who  is  carrying  on  an  enormous  business 
in  the  United  States.  It  has  become 
moro  and  more  the  habit  4br  American 
people  to  come  over  to  this  country  from 
New  York  and  to  reside  here  for  months 
or  perhaps  for  years;  they  bring  their 
fiuDihes;  and  if  the  full  meaning  is  to  be 
given  to  the  schedule,  the  person  who  so 
comes  to  reside  in  this  country  is  to  be 
subject  to  this  tax  upon  the  whole  of  his 
trade  in  New  York,  no  part  of  which  is 
carried  on  with  or  from  l^is  country,  and 
such  person  not  taking  any  part  in  the 
management  of  that  trade  whilst  he  is  in 
Eogkijid,  and  yet  it  is  suggested  that  he 
is  liable  to  pay  income  tax  here  in  respect 
of  the  whole  of  the  profits  of  that  trade. 
If  that  be  so,  he  would  have  to  subject 
that  trade  to  enquiry  by  persons  in  Eng- 
land, who  would  have  the  right  to  have 
affidavits  made  by  him  as  to  all  thedr- 
cnmstanoes  of  that  trade,  and  also  to  ex- 
amine his  books  either  here  or  in  New 
York  to  aatisfy  them  as  to  the  amount  of 
bis  trade.  If  that  were  carried  into  prac- 
tice I  shooid  expect  that  this  country 
would  have  a  remonstrance  from  the  (Go- 
vernment of  the  United  States,  which 
oonld  not  be  answered.  It  is  wholly  con- 
trary to  the  comity  of  nations  that  a  purely 
American  or  even  foreign  trade  should  be 
subject  to  such  an  enquiry.  Again,  take 
the  case  of  a  Hungarian  nobleman  with  a 
large  property  in  Hungary,  who  comes  to 
this  country  with  his  family  on  a  visit 
merely,  and  not  to  stay  with  a  person  who 
has  invited  him  over  here,  and  who  takes 
a  residence  for  a  time  for  the  purpose  of 
sport,  as,  for  instance,  a  moor  in  Scotland 
for  the  season,  and  resides  there,  or  other- 
vise.  It  is  suggested  that  the  whole  of 
his  property  in  Hungary,  which,  being 
enormous,  is  managed  by  stewards,  is  to 
be  liable  for  income  tax,  although  no  part 
of  the  proceeds  come  here.  The  same  ob- 
servations would  apply  to  the  case  of  a 
Kussian  nobleman  coming  over  here  and 
staying  with  his  family  for  the  winter  at 
ftn  Bnglish  watering-place.  We  should 
noeive  remonstrances  from  all  those  Go- 
vernments, which  could  not  be  answered, 
Vol.  67.— Q.B. 
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by  reason  of  a  most  tyrannical  and  abnor- 
mal enactment  in  respect  of  matters  with 
which  this  country  has  nothing  to  do. 
The  rule  to  be  applied  to  the  interpretation 
of  a  statute  which  produces  such  conse- 
quences by  reason  of  the  generality  of  the 
words  used  is  this :  that  it  cannot  be  sup- 
posed that  the  Legislature,  merely  by  using 
general  words  which  are  well  applioible  to 
all  the  circumstances  properly  within  the 
jiunsdiction  of  this  country,  are  attempting 
to  do  that  which  is  an  outrage  upon  the 
law  of  nations,  and  which  would  lead  to 
inevitable  and  unanswerable  remonstrance. 
It  is  true  that  if  we  come  to  the  conclusion 
that  the  Legislature  intended  to  commit 
what  I  deliberately  call  *'  an  outrage,"  we 
are  bound  as  administrators  of  the  law  to 
administer  it,  leaving  to  the  Government 
of  the  counioy  the  responsibility  of  at- 
tempting to  answer  the  just  remonstrances 
which  would  be  made.  Unless  it  is  made 
perfectly  dear  that  the  English  Parliament 
has,  by  the  words  which  have  been  used, 
committed  such  an  outrage  upon  the  law 
and  comity  «f  nations,  I  think  we  ought 
to  limk  the  words  so  as  to  make  them 
reasonable  and  proper.  That  is  the 
ground  upon  whidi  I  intend  to  decide  this 
case;  and,  so  fiar  as  I  am  concerned,  I 
would  ratiher  decide  it  upon  tiliat  larger 
ground,  which  seems  to  me  so  important, 
than  to  go  minutely  into  the  inconsLstencies 
which  will  arise  between  this  section  and 
every  other  enactment  in  this  statute  if 
a  large  interpretation  be  given  to  these 
words.  Beliance  has  been  placed  by  Mr. 
Justice  Stephen,  as  well  as  in  argument  in 
this  Court,  upon  other  sections  ^  tiie  Act 
which  deal  specifically  with  the  difference 
between  things  belonging  to  other  coun- 
tries and  those  belonging  to  this  country, 
and  also  upon  the  application  of  the  maxim 
<<  Expretno  urdus,  exdtuio  aUeritu"  But 
I  agree  with  Mr.  Justice  Wills  that  the 
doctrine  is  not  a  binding  one,  and  is  to  be 
applied  only  where  it  is  reasonable  to  do 
so.  One  must  come  after  all  to  the  inter- 
pretation of  the  particular  statute.  I 
could  shew,  if  I  thought  it  advisable,  by 
looking  into  the  Act,  that  the  words  of 
the  preceding  limb  of  schedule  D — **  from 
any  kind  of  property  whatever  " — ^must  be 
limited.  It  will  be  found  by  reference 
to  the  Act  of  1842,  that  the  modes  of 
3  h 
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arriying  at  the  value  of  landed  property, 
such  as  that  the  rack-rent  valne  is  to  he 
taken,  and  there  are  many  other  stipula' 
tions  in  the  Act  as  to  the  mode  of  working 
this  out,  are  not  applioahle  to  foreign  lands. 
What  do  we  know  ahout,  or  how  are  we 
to  arrive  at,  the  annual  vsJue  of  land  in 
Russia  or  Siheria  f    The  words  '^  any  kind 
of  property  whatever  "  clearly  cannot  be 
treated  as  applicabla  to  lands    situated 
abroad.     The  words  will  include  forei|?n 
funds  and  securities ;  but  the  Act  of  1842, 
which  is  made  part  of  the  Act  of  1863, 
when  dealing  with  foreign  securities  names 
them  ;  whereas  if  the  large  interpretation 
of  the  words  "  any  kind  of  property"  were 
to  be  accepted,  the  enactments  as  to  foreign 
securities  are  superfluous.    I  am  not  much 
concerned  at  present  to  consider  what  is 
the  meaning  of  the  phrase  which  is  often 
used  in  this  Act, "  in  the  United  Kingdom 
or  elsewhere  "  ;  but  I  do  not  think  when 
the  Act  is  looked  at  that ''  elsewhere  **  is 
meant  to  include  every  other  part  of  the 
inhabited  globe.     There  may  be  some  out- 
lying parts  of  the  Queen's  dominions  which 
are  not  colonies,  but  over  which  the  Queen 
exercises  all  sovereign  rights,  and  therefore 
places  in  which  Parliament  has  a  right  to 
exercise  all  its  rights,  and  the  words  *'  or 
elsewhere"  may  have  been  inserted  by  way 
of  caution  to  include  such  places.     I  can- 
not think  that  they  are  meant  to  include 
all  colonies  which  have  their  own  Parlia- 
ments, nor  all  foreign  countries. 

But  although  I  have  myself  gone 
through  all  these  minute  matters  which 
are  within  the  statute,  I  deliberately  ab- 
stain  from  putting  my  judgment  upon 
them,  and  desire  to  put  it  on  one  great 
principle,  that  where  general  words  are 
used  by  the  Legislature  of  this  country, 
which,  if  construed  to  their  full  extent, 
would  apply  to  affiiirs  and  properties  in 
other  countries  over  which  our  Parlia- 
ment has  no  right  whatever,  and  would 
produce  such  an  outrage  as  I  have  men- 
tioned, the  words  of  the  Act  must  be 
limited  and  the  conclusion  arrived  at  that 
the  Legislature  was  only  dealing  with 
those  matters  with  which  it  has  a  right  to 
deal.  If  here  their  general  jneaning  be 
given  to  these  words,  they  will  deal  with 
^reigners,  and  except  when  they  are 
actually  in  this  country,  a  power  will  be 


exercised  over  them  to  the  extent  proposed, 
which  this  country  has  no  jcuudictioii  to 
exercise  in  respect  of  land  and  property 
or  trade  carried  on  wholly  outside  thia 
country,  and  with  which  this  countiy 
has  no  right  to  interfere.  I  am,  there- 
fore, of  opinion  that  the  words  of  the 
sehedule  must  be  limited,  and  do  not 
apply  to  an  absolutely  foreign  trade,  no 
part  of  which  has  ever  come  to,  or  been 
in,  or  had  anything  to  do  with  this  country. 
I  prefer  the  judgment  of  Mr.  Jnsfdoe 
Wills,  and  the  reasons  there  given,  and 
I  therefore  think  that  the  formal  judg- 
ment entered  in  the  Oourt  below  must  be 
reversed. 

Fry,  L.J. — I  have  the  misfoitone  to 
dijOfer  from  the  Master  of  the  ItoUa.  I 
think  the  decision  of  the  Court  below  ex- 
pressed by  Mr.  Justice  Stephen  is  the 
correct  decision.  The  question  to  be  de- 
termined is  whether  a  resident  in  the 
United  Kingdom  can  be  charged  with  in- 
come tax  in  respect  of  the  profits  of  a 
business  carried  on  in  the  colonies  or  a 
foreign  country,  such  profits  belonging  to 
theresident>  but  not  having  been  trans- 
mitted to  or  received  by  him  in  this 
country.  To  answer  that  question  one 
must  turn  to  schedule  D  of  16  db  17  Vict. 
c.  34,  in  which  will  be  found  the  intention 
to  create  acharge  on  the  person  for  and  in 
respect  of  the  annual  profits  or  gains  ariaiu^ 
or  accruing  to  any  person  residing  in  the 
United  Kingdom,  first,  from  any  kind  of 
property,  and  secondly,  for  and  in  reelect  of 
the  annual  profits  or  gains  arising  or  aocra- 
ing  to  any  person  residing  in  tibe  United 
Kingdom  from  any  profession,  trade,  em- 
ployment, or  vocation,  whether  the  same 
be  respectively  carried  on  in  the  United 
Kingdom  or  elsewhere.  Then  the  same 
schedule  goes  on  to  create  a  charge  in  in- 
spect of  the  annual  profits  or  gaioB  arisini^ 
or  accruing  to  any  person  whatever, 
whether  a  subject  of  her  Majesty  or  not, 
although  not  resident  in  the  United  Elin^- 
dom,  from  any  property  whatever  within 
the  United  Kingdom,  or  any  profession, 
trade,  employment,  or  vocation  exerciaed 
within. the  United  Kingdom.  I  pause  to 
make  two  or  three  observations  upon  that 
schedule.  In  the  first  place,  I  cannot  read 
the  words  in  respect  of  any  profits    or 
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guns  '^arisiiig  or  aocraing"  as  mottzung 
"raoeiyed  by."    If  they  were  limited  to 
pcofitB  or  gains  ''  received  by/'  the  limita- 
tioQ    would    apply    equally    to    all    her 
Majesty's  subjects,  and  to  all  foreigners  re- 
sidmg  in  this  country.     The  resijdt  would 
be  that  no  income  tax  would  be  payable 
upon  profits  which  accrued,  but  which  are 
not   actually    received,  although    profits 
might  have  been  earned  and  might  have 
accrued  in  the  United  Kingdom.    I  do 
not  therefore  think  that  the  words  **  arising 
or  aoQTuing  "  are  general  words  which  de- 
scribe the  existence  of  the  right  to  receive 
the  profits,  which  right  is  vested  in  any 
person  within  the  kingdom.     In  the  next 
place  I  would  observe  that  the  language  of 
the  statute  k  express.    It  is  '*  firam  any 
profesnon,  trade,  kc.^  whether  the  same 
shall  be  respectively  carried  on  in  the 
United    Eu^^dom  or    elsewhere."    That 
dause  was  inserted  to  indicate  the  inten- 
tion of  the  LegLslature  that  for  the  pur- 
pose  of  taxation  it  is  immaterial  whether 
the  trade  be  carried  on  within  the  United 
Kingdom,  or  in  any  part  of  the  world  with- 
out the  United    Kingdom.     The  words 
'*  the  United  Kingdom  or  elsewhere,"  by 
the  alternative  description,  include   the 
whole  world;  and  it  seems  to  me  those 
words  can  only  have  been  introduced  for 
the  purpose  of  expressing  the  intention  of 
the  Le^slature  to  charge  persons  resident 
in  this  country  upon  profits  derived  from 
any  trade  carried  on  in  any  part  of  the 
world.    The  wh(^e  scope  of  schedule  D  is 
this :  If  the  person  be  within  the  United 
Kingdom,  he  is  to  be  charged  in  respect 
of  profits  arising  or  accruing  in  any  part  of 
the  world ;  and  if  the  profits  arise  from  a 
hosiness  or  property  within  the  United 
Kingdom,  then  any  person  is  liable  to  the 
charge  even  though  he  may  reside  in  any 
part  of  the  world.     The  two  branches  of 
the  schedule  are  aimed,  the  one  at  the  per- 
son residing  or  to  whom  the  accrual  of 
profit  arises,  the  other  at  the  thing  from 
which   the  profits  accrue,  and  I   cannot 
help  coming  to  the  conclusion  that  pro- 
fits arising  in  a  foreign  country  are  not 
merely  within  the  words,  but  within  the 
emphatically  expressed  meaning  of  this 
section.     It  may  not  be  immatenal  to  ob- 
serve that  the  language  of  the  section  is 
aaoient  in  this  sense,  t^t  with  the  single 


exception  that  persons  residing  abroad 
were  not  charged  by  Pitt's  Act  (39  Geo.  3), 
Schedule  D  has  been  in  the  same  form,  I 
believe,  in  every  Income  Tax  Act  which 
has  been  since  passed  ;  and,  with  the  ex- 
ception I  refer  to,  it  is  the  same  in  Pitt's 
Act,  the  same  in  Addington's  Act,  and  it 
has  remained  the  same  throughout. 

Turning  from  schedule  D  to  the  rules 
that  are  still  in  forob  with  regard  to  it,  and 
which  will  be  found  in  section  100  of  the 
Act  of  1842,  it  will  be  seen  that  the  first 
rule  is  important  in  this  sense,  that  it 
distinctly  shews  that  the  charge  ib  not 
upon  the  profits,  but  upon  the  person. 
That  rule  provides  that  the  last-men- 
tioned duties  are  to  be  charged  annually 
on  and  paid  by  the  persons,  bodies  politic, 
&c.,  receiving  or  entitled  unto  the  same, 
and  then  it  goes  on  to  provide  certain 
rules  for  ascertaining  those  duties  in  the 
particular  cases  therein  mentioned.  I 
desire  to  dwell  upon  these  words,  because 
they  seem  to  me  to  shew  that  the  inten- 
tion of  the  rules  is  not  to  diminish  the 
generality  of  the  preceding  enactment,  but 
only  to  furnish  a  mode  or  guide  where  the 
particular  rules  do  apply.  Where  they  do 
not  apply,  efiect  must  be  given  to  the 
general  enactment  independently  of  the 
rules.  Now  those  rules  state  six  distinct 
cases  which  are  subordinate  divisions  of 
the  charge  created  by  schedule  D.  The 
first  of  these  rules  is  the  case  in  question  : 
case  1,  ''duties  to  be  charged  in  respect 
of  any  trade,  manufSEusture,  adventure,  or 
concern  in  the  nature  of  trade  not  con- 
tained in  any  other  schedule  of  this  Act." 
I  merely  refer  to  these  rules  to  point  out 
that  the  second  rule  which  follows  that 
first  case  is  as  emphatic  as  the  language  of 
schedule  D  itself,  and  shews  the  intention 
to  charge  persons  with  the  profits  on  any 
concern  carried  on  by  them  in  the  United 
Kingdom  or  elsewhere.  To  my  mind  the 
obvious  and  express  language  of  the  Legis- 
lature does  create  a  charge  upon  the  person 
resident  in  this  country  in  respect  of  any 
profits,  wherever  they  may  have  been  earned. 
Three  propositions  have  been  presented  to 
us  against  that  conclusion.  The  first  is 
that  which  has  been  so  forcibly  expressed  in 
the  judgment  of  the  Master  of  the  Rolls. 
It  is  said  that  it  is  an  outrage  on  the  law 
of  nations  to  suppose  that  the  Legishiture 
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oould  have  created  a  charge  apon  foreigners 
resident  within  this  country  in  respect  of 
the  pro6ts  on  their  trades  carried  on  in 
other  countries.     That  argument  appears 
to  me  to  be  one  not  for  the  Judge,  but  for 
the  lawgiver.     The  forcible  obseo'vations 
of  the  Master  of  the  Rolls  might  well  be 
addressed  to  the  Legislature,  but  not  to 
the  tribunal  which  has  merely  to  deter- 
mine what  was  the  intention  of  the  Legis- 
lature as  expressed  in  these  enactments. 
It  is  to  be  borne  in  mind  that  the  Legisla- 
ture of  every  country  asserts  the  right  to 
impose  certain  taxes — ^to  what  extent  I 
am  not  now  concerned  to  enquire — ^upon 
every  person  who  enters  or  becomes  a 
resident  in  their  territory.     It  cannot  for 
a  moment  be  argued  that  colonists  and 
foreigners  are  not  liable  to  customs  duties, 
excise  duties,  licence  duties,  or  local  rates, 
when  they  take  up  their  residence  within 
this  coimtry.     Whether  therefore  the  in- 
tention  of  the  Legislature  is  to  charge 
foreigners  and  require  them  to  pay  income 
tax  according  to  a  particular    standard 
seems  to  me  to  be  a  mere  matter,  no  doubt 
of  expediency,  for  the  consideration  of  the 
Legislature,  but  for  the  Courts  a  mere 
question  of  enactment.     I  do  not  under- 
stand it  to  be  argued  that  a  foreigner  is 
not  to  be  charged  with  income  tax  in 
respect  of  profits  received  by  him  in  this 
country  from  trade  carried  on  abroad ;  but 
if  it  be  lawful  and  competent  for  the 
Legislature  of  this  country  to  charge  him 
wiUi  the  profits  received  by  him  here  in 
respect  of  trade  carried  on  abroad,  why  is 
it  not  competent  for  it  to  charge  him  with 
profits  which  have  accrued  to  him  while 
resident  in  this  country,  but  which  he 
does  not  actually  receive  in  this  country  1 
The  principle  to  be  applied  in  consideiv 
ing  an   Act  of  this  description  is  to  be 
learned  from  the  language  of  Lord  Cairns 
in  PartingUm  v.  The  Attorney-General  (8), 
where  he  says,    '' As   I   understand  the 
principle  of  all  fiscal  legislation,  it  is  this  : 
If  the  person  sought  to  be  taxed  comes 
.  within  the  letter  of  the  law,  he  must  be 
taxed,  however  great  the  hardship  may 
appear  to  the  judicial  mind  to  be.     On  the 
other  hand,  if  the  Crown  seeking  to  recover 
.  the  tax  cannot  bring  the  subject  within 
the  letter  of  the  law,  the  subject  in  free, 

(8)  3d  LawJ.  Rep.  Bxob.  206,217;  Law  liep. 
4  U.L.  100,  122. 


howewiMr  apparently  within  the  spirit  of 
the  law  the  case  might  otherwise  appear 
to  be.  In  other  words,  if  Uiere  be  admis- 
sible in  any  statute  what  is  called  an 
equitable  construction,  certamly  such  a 
construction  is  not  admissible  in  a  taxing 
statute  where  you  can  simply  adhere  to 
the  words  of  the  statute." 

The  next  argument  addressed  to  us 
was  this:  It  is  said  in  the  language  of 
Lord  Westbury  in  The  Attomey-Oeneral 
V.  CampheU  (9),  which  was  dwelt  upon 
by  Mr.  Justice  Wills  in  the  Court  be- 
low, that  an  English  Act  of  Parliament 
cannot  be  applied  to  foreign  property 
whilst  it  remains  foreign  property.  That 
proposition  I  have  no  desire,  even  if 
I  had  the  power,  to  dissent  from,  but,  in 
my  opinion,  it  does  not  apply  tio  or  govern 
the  present  case.  Income  tax,  as  I  have 
alresuly  shewn,  from  the  language  used  in 
schedule  D  of  the  Act,  is  a  charge  upon 
the  person  in  respect  of  a  thing ;  and  I 
know  of  no  principle  of  law  which  [»o- 
hibits  the  Legislature  from  using  foreign 
property  or  anything  else  as  the  standard 
by  which  the  person  resident  within  this 
country  is  to  be  charged.  That  is  all  that 
is  sought  in  the  present  case. 

The  third  argument  which  I  desire  to 
consider  is  this  :  It  is  said  that  the  statute 
itself  indicates  that  the  charge  is  to  be 
made  only  in  respect  of  the  foreign  monejs 
received  in  tLis  country;  and  for  that 
our  attention  has  been  drawn  to  Cases 
4,  5,  and  6  in  section  100  of  the  Act 
of  1842.  I  have  already  observed  that 
the  cases  ave  only  subordinate  divisions. 
The  rules  with  regard  to  each  case  only 
^pply  to  the  particular  case.  The  4th 
rule  is  for  the  computation  of  duties  on 
securities  in  the  colonies,  and  the  duties 
to  be  charged  are  to  be  computed  on  a  sum 
not  less  than  a  full  amount  of  the  sums, 
so  far  as  the  same  can  be  computed,  which 
have  been  or  will  be  received  in  the  United 
Kingdom  in  the  current  year,  without  any 
deduction  or  abatement.  In  the  same  way 
the  computation  of  duties  in  req)ect  of 
foreign  possessions  or  possessions  in  the 
colonies,  which  is  dealt  with  by  Case  6, 
is  to  be  on  the  sums  actually  received  in 
the  United  Kingdom,  and  the  computation 
of   duty  on    undescribed    profits  is  no* 

(H)  4L  Law  J.   Rep.  Chanc.  611 ;  Law  Sep 
6  H.L.  624. 
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doobtedljon  the  profits  and  gains  received 
annuallj.  In  those  cases,  uadoubtedly,  the 
L^Iatare  was  minded,  prob\bIy  from 
reasons  of  convenience^  to  confine  its  role 
to  moneys  received ;  and  that  appears  to 
be  the  true  construction  to  be  put  upon 
the  roles  relating  to  those  cases.  I  am 
miable  to  find  anything  which  authorises 
me  to  extend  the  particular  language  in 
those  cases  to  a  portion  of  the  tax  which 
comes,  not  within  those,  but  other  cases. 
I  have  no  right  to  extend  the  limitation 
imposed  upon  those  portions  of  the  duty 
to  the  other  portions  of  the  duty.  The 
rules,  as  I  have  pointed  out,  are  only  to 
be  used  in  the  particular  cases  to  which 
they  apply ;  and  they  do  not  in  my  judg- 
ment furnish  any  general  guide  for  the 
interpretation  of  the  statute.  On  the 
contrary,  they  seem  to  me  to  shew  that 
the  "  reception  "  or  the  "  receipt "  is  not  the 
same  as  the  ^'accruer";  and  that  when 
the  Legislature  were  minded  to  deal  with 
the  actual  receipts,  unequivocal  language 
was  used.  I  therefore  feel  myself  all  the 
more  bound  to  give  the  natural  and  full 
significance  to  the  words  ''  arising  "  and 
''accnxing"  as  applied  to  the  profits 
with  which  we  have  to  deal.  For  these 
reasons  I  feel  myself  compelled  to  hold 
that  the  decision  of  the  Court  below  was 
oorreot* 

LopBSy  L.  J. — I  agree  with  the  judgment 
of  the  Master  of  the  Rolls  and  with  the 
judgment  of  Mr.  Justice  Wills.  I  cannot 
agree  with  the  judgment  of  my  brother 
Fry  and  Mr.  Justice  Stephen. 

The  question  raised  in  this  case  is  most 
important.  It  is  whether  a  resident  in 
the  United  Kingdom  is  to  be  charged  with 
income  tax  in  respect  of  the  profits  of  a 
business  in  the  colonies  or  foreign  parts, 
which  profits  belong  to  the  resident,  but 
are  not  transmitted  to  or  received  by  him 
in  this  country.  This  depends  upon  what 
is  the  true  construction  of  schedule  D  in 
16  <fe  17  Vict.  c.  34.  The  schedule  is  as 
foUows :  "  For  and  in  respect  of  the 
amiual  profits  or  gains  arising  or  accruing 
to  any  person  residing  in  the  United 
Kingdom  from  any  kind  of  property 
whatever,  whether  situate  in  the  United 
Kingdom  or  elsewhere,  and  for  and  in 
respect  of  the  annual  profits  or  gains 
ari^dng  or  aceruing  to  any  person  residing 


in  the  United  Kingdom  from  any  pro- 
fession, trade,  employment,   or  vocation, 
whether  the  same  shall  be    respectively 
carried  on  in  the  United  Kingdom  or  else- 
where .  .  . ;  and  for  and  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing 
to  any  person  whatever,  whether  a  sub- 
ject of  her  Majesty  or  not,  although  not 
resident  within  the  United  Kingdom,  from 
any   property  whatever  in    the  United 
Kingdom,  or  any  profession,  trade,  em- 
ployment,  or  vocation  exercised   within 
the   United  Kingdom."     It  is   said  the 
intention  of  the  Legislature  was,  if  the 
pei'son  was  within  the  United  Kingdom, 
to  charge  him  for  profits  wherever  arising, 
or,  if  the  business  was  within  the  United 
Kingdom,  to  charge  the  person  wherever 
residing.     I  think  this  is  a  correct  con- 
struction   of    schedule    D,    but    subject 
always  to  this,  that  the  profit  or  gain 
must  be  received  by  or  come  to  the  person 
to  be  charged  in  the  United  Kingdom.     I 
understand  the  words  '' arising  0|r  accruing 
to  any  person    residing  in    the  United 
Kingdom  "  to  mean  '^  coming  to  his  hands 
or  received  by  him  in  the  United  King- 
dom.''    The  second  part  of  schedule  I> 
refers  to  profits  or  gains  actually  made 
in  the  United  Kingdom,  which  would  be 
chargeable  wherever  the  recipient  resided. 
It  is  diflicult  to  believe  th^t  the  Legisla- 
ture intended  to  make  a  person  resident 
in  this  country,  perhaps  6>r  a  temporary 
purpose  only,  chargeable  with  income  tax 
in  respect  of  profits  made  in  another  coun- 
try, and  which  are  never  transmitted  to 
or  received  in  this  country,  and  which  are 
expended  in  the  colony  or  foreign  country. 
The  provision  with  regard  to  temporary 
residence  in  the  United  Kingdom  for  less 
than  six  months  favours  the  construction 
I  put  on  schedule  D.      Such  temporary 
residents  are  not  to  be  charged  with  in- 
come   tax    as    persons    residing    in    the. 
United  Kingdom  in  respect  of  profits  or 
gains  received  from  or  out  of  any  posses- 
sions in  any  of  her  Migesty's  dominions, 
or  any  foreign  possessions,  or  from  securi- 
ties in  any  of  her  Majesty's  dominions  or 
foreign  securities ;  but  are  to  be  charge- 
able after   six    months'  residence.     The 
chargeability   here  depends,  it  is  to  be 
observed,  on  the  profits  or  gains  being  re- 
ceived in  this  country.     Again,  there  is 
another  indication  in  the  statute  that  the 
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charge  is  to  be  made  only  in  respect  to 
foreign  moneys  received  in  this  country 
(see  Case  4  and  the  rale  applicable  to  that 
Case).  Can  it  be  successfully  contended 
that  while  the  computation  of  profits  on 
securities  and  possessions  out  of  the  United 
Kingdom  are  to  be  made  on  the  amount 
only  received  in  this  country,  profits 
made  abroad  in  a  trade  or  business  which 
are  never  transmitted  to  or  received  in 
this  country,  are  to  be  chargeable,  and 
that  too  although  the  person  to  be  charged 
is  residing  here  for  a  temporary  purpose — 
for  instance,  less  than  six  months,  and  in 
circumstances  where  he  is  not  chargeable 
even  in  respect  of  profits,  or  securities,  or 
possessions,  received  in  Uiis  country  ?  I 
am  at  a  loss  to  understand  on  what  prin- 
ciple such  a  distinction  can  be  maintained. 
It  seems  to  me  obvious  that  the  general 
words  in  schedule  D  (having  regard  to  the 
provisions  to  which  I  have  just  alluded) 
must  receive  some  limitation.  I  think 
the  limitation  to  be  inferred  from  these 
sections  is  that  the  duty  is  chargeable 
only  on  the  amounts  received  in  this 
country  from  the  business  carried  on 
abroad  by  the  persons  sought  to  be  charged. 
The  maxim  *'  Expressio  unius,  exdusio  al- 
teriua  '*  has  been  pressed  upon  us.  I  agree 
with  what  is  said  in  the  Court  below  by 
Mr.  Justice  Wills  about  this  maxim.  It 
is  often  a  valuable  servant,  but  a  danger- 
ous master  to  follow  in  the  construction 
of  statutes  or  documents.  The  exdusio 
is  often  the  result  of  inadvertence  or 
accident^  and  the  maxim  ought  not  to  be 
applied  when  its  application,  having  re- 
gwd  to  the  subject-matter  to  which  it  is 
to  be  applied,  leads  to  inconsistency  or 
injustice.  I  think  a  rigid  observance  of 
the  maxim  in  this  case  would  make  other 
provisions  of  the  statute  inconsistent  and 
absurd,  and  result  in  injustice.  I  cannot, 
therefore,  permit  it  to  govern  my  decision. 
The  judgment,  therefore,  in  the  Court 
below,  in  my  opinion,  was  wrong  and 
must  be  reversed. 

Appeal  aUotoed. 


Solicitors— Shepheards,  for  appellant ;  Solicitor 
of  Inland  Revenue,  for  Crown. 


r  MOXON  AND  Wins  V.  THE  ix>in>ov 
1888.    J     TRAMWAYS    OOMPANT.       In   the 
May  5.  I    matter    of    a   plaint    in    the 
[^  County  Court  of  Oreonwich, 

County  Cow-t — Application  for  New 
Trial — Refusal — Leave  reserved  to  make 
fresh  Application — Jurisdiction  of  Judge 
— Prohibition. 

A  County  Court  Judge  who^  on  the  ver- 
dict of  a  jury  being  niven  cU  the  trial  of 
an  action,  hears  an  application  for  a  new 
trial  and  refuses  to  grant  iton^  grounds 
then  assigned,  but  gives  leave  to  the  appli- 
cant to  make  another  application  at  a  later 
date  on  fresh  materials,  is  not  functus 
officio  vfith  respect  to  the  action  so  as  to 
have  no  jurisdiction  to  entertain  the  second 
application  and  grcmt  a  new  trial  if  he 
thinks  Jit. 

The  Gi'eat  Northern  Railway  Company 
V.  Mossop  (17  Com.  B.  Rep.  130;  25  Law 
J.  Rep.  C.P.  22)  distinguished. 

This  was  an  application  on  the  part  of 
the  defendants,  in  an  action  of  Moxon  and 
Wife  V.  The  London  Tramways  CompoMf, 
for  a  writ  of  prohibition  to  the  County 
Court  Judge  of  Greenwich  and  the  plain- 
tiffs, prohibiting  the  Judge  from  proceeding 
further  in  the  said  action. 

The  facts,  as  appeared  from  the  affidavits, 
were  as  follows : — 

The  plaintiff  and  his  wife  brought  their 
action  against  the  defendant  company  for 
personal  injuries  sustained  by  the  wife 
through  the  negligence  of  the  defendants. 
The  action  was  remitted  to  the  County 
Court  under  30  &  31  Vict.  c.  142.  s.  10, 
and  was  tried  at  the  Greenwich  County 
Court  on  the  Ist  of  February,  1888,  before 
the  Judge  and  a  jury. 

The  jury  returned  a  verdict  for  the  de- 
fendants, and  at  once  the  counsel  for  the 
plaintiffs  applied  to  the  Judge  for  a  new 
trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  of 
surprise.  The  Judge  refused  the  appli- 
cation on  both  grounds;  thereupon  the 
plaintiffs'  counsel  asked  the  Judge  if  he 
would  allow  a  further  application  for  a  new 
trial  if  the  plaintiffs  thought  fit  to  apply  on 
the  ground  of  misconduct  on  the  part  of 
the  jury.  The  County  Court  Judge  in- 
formed the  plaintifis'  oounsd  that  he  might 
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00  mfy  again.    The  verdict  was  entered 
for  the  defendants. 

On  the  14ih  of  March,  1888,  an  appli- 
cation on  behalf  of  the  plaintiffs  for  a  new 
trial  was  heard  in  part  and  adjourned  to 
the  26th  of  March,  when  the  County  Court 
Judge  decided  that  he  would  hear  evidence 
to  i^ew  that  a  particular  juryman,  from 
physical  disability,  was  not  fit  to  have 
served  on  the  jury  at  the  trial ;  for  which 
purpose  he  heard  the  evidence  of  the  jury- 
man himself  and  of  his  medical  attendant, 
the  latter  deposing  that,  according  to  the 
length  of  time  the  trial  of  an  action  might 
last^  it  might  be  that  the  juryman  in  ques- 
tion would  be  unfit  to  serve  as  such 
through  incapacity  to  give  proper  attention 
to  the  proceedings. 

After  bjearing  the  evidence  the  County 
Court  Judge  decided  that  the  juryman  was, 
in  his  opinion,  a  person  unfit  to  serve  as 
such,  and  granted  the  application  for  a 
new  trial. 

The  defendants  obtained  a  rule  nisi  for 
a  prohibition  against  the  County  Court 
Judge  of  Greenwich  and  the  plaintiffs  in 
the  action. 

Lush-Wtlion  shewed  cause. — ^The  appli- 
cation for  a  new  trial  in  this  action,  which 
was  brought  by  the  plainti£b  against  the 
defendants  for  personal  injuries  brought 
about  by  the  alleged  negligence  of  the 
defendants,  was  made  immediately  after 
the  verdict  of  the  jury  was  given  for  the 
defendants,  on  the  two  grounds  of  the  ver- 
dict being  against  the  weight  of  evidence 
and  of  surprise.  The  application  was  made 
under  section  89  of  9  <&  10  Vict  c.  95  (1). 
The  case  of  The  Great  Northern  Railway 
Company  v.  Mossop  (2),  which  will  be 
relied  on  by  the  other  side,  is  distinguish- 
able,  for  the  facts  are  different.  There,  after 
full  consideration,  the  County  Court  Judge 
refused  to  grant  a  new  trial,  but  afterwards 

(1)  9  &  10  Vict.  c.  96.  s.  89 :  "  Every  order 
and  judgment  of  any  Court  holden  nnder  this 
Act,  except  as  herein  provided,  shall  be  final 
and  oonclosive  between  the  parties,  but  the 
Judge  ....  shall  also  in  every  case  whatever 
have  the  power,  if  he  shall  think  fit,  to  order  a 
new  trial  to  be  had  upon  snch  terms  as  he  shall 
think  reasonable,  and  in  the  meantime  to  stay 
the  proceedings." 

(2)  17  Ck>m.  B.  Bep.  130;  26  Law  J.  Rep. 


447 


went  back  upon  his  own  decision  and 
granted  a  new  trial  the  affidavits  shew 
that  immediately  after  the  verdict  of  the 
jury  a  new  trial  was  moved  for  on  the 
grounds  of  the  verdict  being  against  the 
weight  of  evidence  and  of  surprise ;  and 
though  the  application  was  refused  on 
those  grounds,  leave  was  given  to  move 
again  if  misconduct  could  be  shewn  on  the 
part  of  the  jury. 

[Field,  J. — Hiwi  the  County  Court 
Judge  jurisdiction  to  grant  a  new  trial 
after  in  the  same  action  refusing  to 
grant  it  1] 

Yes,  because  he  was  not  functus  officio, 
nor  the  matter  res  jtidieata ;  it  is  ad- 
mitted that  when  he  has  given  his  final 
judgment  he  is  functus  officio — Irving  v. 
Askew  (3).  On  the  second  occasion  evi- 
dence was  brought  before  the  County  Court 
Judge  that  one  of  the  jury  was  in  such 
a  state  of  physical  disability  that  he  was 
quite  unable  to  properly  direct  his  mind 
to  the  subject-matter  of  the  trial ;  and  it 
was  on  that  evidence  that  he  granted  the 
plaintiffii  a  new  trial. 

McClymontf  in  support  of  the  rule. — 
Prohibition  ought  to  go,  for  the  County 
Court  Judge  was  functus  officio  when  he 
granted  the  plaintifis  a  new  trial  on  their 
second  application ;  he  had  refused  to  grant 
it  to  them  on  their  first  application,  and 
he  had  no  jurisdiction  to  reopen  the  matter 
and  give  them  a  new  trial  afterwards.  If 
he  is  not  prohibited,  the  County  Court 
Judge  will  proceed  to  hear  and  determine 
the  new  trial.  The  point  is  concluded  by 
The  Great  Northern  Railway  Company  v. 
Mossop  (2).  The  decision  of  the  County 
Court  Judge  is  in  such  a  case  final,  and  it 
is  immaterial  what  grounds  are  alleged,  and 
he  must  have  statutory  authority  for  re- 
opening the  discussion.  It  is  contended 
that  he  had  no  jurisdiction  to  adjourn  the 
application,  for  he  had  no  power  to  rehear 
the  matter,  and  prohibition  is  the  proper 
remedy — Jones  v.  Currey  (4).  The  second 
application  was  made  on  absolutely  fresh 
ground,  and  not  by  reason  of  the  leave 
reserved  on  the  first  occasion.  The  proper 
view  is  that  of  Willes,  J.,  in  The  Great 
Northern  RaUway  Company  v.  Mossop  {2), 

(3)  39  Law  J.  Bep.  Q.B.  118;  Law  Bep. 
6  Q.6.  208. 

(4)  20  Law  J.  Bep.  <).B.  489. 
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that  jadgments  should  be  considered  final 
and  shoulu  not  be  ripped  up ;  ne  lites  sint 
immortcUes  dum  litarUes  surU  mortalea. 
The  second  point  is  that  the  ground  for 
granting  the  new  trial  was  altogether  bad ; 
it  was  no  ground  at  all.  It  was  not  sug- 
gested that  the  juryman  was  drunk  or 
imbecile,  or  prejudiced  against  the  plaintiffs 
in  any  way,  but  only  that  he  was  suffering 
from  a  physical  ailment  which  might  pre- 
vent his  paying  proper  attention  to  the 
trial.  The  discretion  of  the  Judge  must 
be  properly  exercised. 

Field,  J. — This  seema  to  me  to  be  a 
plain  case.  The  action  was  originally 
brought  in  the  supeiior  Court,  but  was 
subsequently  sent  down  for  all  purposes  to 
the  County  Court  under  section  10  of  the 
County  Courts  Act,  1867,  and  passed 
out  of  the  jurisdiction  of  this  Court.  The 
case  was  heard,  and  the  plaintiffs  being 
dissatisfied  with  the  verdict  applied  to  the 
Judge  for  a  new  trial  under  9  <&  10  Vict, 
a  95,  section  89,  on  the  grounds  of  the 
verdict  being  against  the  weight  of  evi- 
dence and  of  surprise,  and  the  County 
Court  Judge  refused  to  grant  a  new  trial 
on  those  grounds.  If  that  had  been  the 
whole  state  of  affairs,  and  nothing  more 
had  passed,  if  the  new  trial  had  been  alto- 
gether refused,  and  the  verdict  entered  for 
the  defendants  and  the  costs  paid,  the 
cause  would  have  been  undoubtedly  at  an 
end,  and  it  would  not  have  been  competent 
for  the  plaintiffs'  counsel  to  go  to  the 
County  Court  Judge  and  ask  for  a  new 
trial.  That  point  was  decided  in  The  Great 
Northern  EaUway  Gompcmy  v.  Mossop 
(2),  in  which  Chief  Justice  Jervis  said  : 
"  It  is  clear,  however,  that  the  Judges  of 
the  County  Courts  would  have  had  no  such 
power,  but  for  section  89  of  9  &  10  Vict. 
c  95.  Now,  what  are  the  facts  here? 
The  case  proceeds  to  judgment,  and  there 
is  a  decision  in  favour  of  the  defendants. 
An  application  is  then  made  by  the  plain- 
tiff for  a  new  trial.  That  application  is 
refused,  and  the  costs  are  paid.  The  suit 
is  then  at  an  end ;  it  is  practically  out  of 
Court."  If  this  case  came  within  the  facts 
of  that  case  we  should  be  bound  to  follow 
it.  A  case  is  at  an  end  when  there  has 
been  an  adjudication,  and  if  here  execution 
had  followed  on  the  veniact,  and  the  costs 


had  been  paid,  then  no  doubt  the  came 
would  be  at  an  end,  and  no  such  applica- 
tion for  a  new  trial  could  be  entertained. 
But  the  case  does  not  fall  within  that 
principle;  for  it  appears  clear  from  the 
affidavits  used  that  what  happened  was, 
that  the  County  Court  Judge  refused  the 
application  for  a  new  tiial  on  the  grounds 
I  have  already  mentioned ;  but  afterwards, 
when  the  plaintifi^'  counsel  asked  for  a 
new  trial  if  he  could  shew  that  there  had 
been  misconduct  on  the  part  of  the  jury, 
informed  him  that  he  might  so  apply  again 
on  that  ground.  That  is  equivalent  to  not 
determining  the  case  at  all.  The  County 
Court  Judge  expressly  shewed  that  he  had 
not  wholly  disposed  of  his  discretion  in  the 
matter,  because  he  said  he  would  give  his 
judgment  on  the  third  ground.  If  he  had 
said  in  so  many  words,  "I  adjourn  this 
application  to  the  next  Court  day/'  Mr. 
McClymont  admits  that  he  would  not  be 
able  to  contend  that  the  matter  was  at  an 
end.  The  matter  was  not  at  an  end  as  to 
part  of  the  County  Court  Judge's  discre- 
tion, and  the  writ  of  prohibition  ought  to 
be  refused. 

Wills,  J. — I  am  of  the  same  opinion. 
This  is  a  point  of  some  importance.  It 
seems  to  me  dear  on  principle  that  the 
County  Court  Judge  had  not  exhausted 
all  his  powers.  I  take  my  stand  on  the 
fsjct  that  though  he  refused  the  application 
for  a  BOW  trial  on  the  grounds  on  which  it 
was  first  made,  he  said  he  would  not  de- 
prive the  plaintiffs  of  the  right  of  coming 
again  on  a  fresh  ground.  He  reserved  to 
himself  a  discretion.  The  time  was  also 
in  his  control,  and  he  gave  leave  to  the 
plaintiffs  to  apply  again.  The  OretU 
Northern  EaUway  Company  v.  Moasop 
(2)  was  decided  on  the  ground  that  the 
County  Court  Judge  had  on  the  second 
occasion  reversed,  his  original  decision  on 
the  same  grounds,  that  is,  he  went  back 
on  his  own  judgment.  The  jadgments 
of  the  learned  Judges  in  that  case  shew 
that  when  a  Judge  has  fully  exercised 
his  jurisdiction  and  discretion  in  a  matter, 
then  the  cause  is  at  an  end.  But  that  is 
not  so  here;  and  the  effect  of  Mo99op*8 
Case  (2)  must  be  confined  to  a  aimilar 
state  of  facts. 

If  the  County  Court  Judge  had  said 
nothing  about  his  readiness  to  entertain 
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another  application  based  upon  a  different 
groimd,  I  think  he  wonld  have  been 
fwndua officio',  hut  Mossop's  Case  (2)  is  no 
anthoiitj  for  saying  that  a  County  Court 
Judge  may  not  entertain  a  subsequent 
application  on  new  grounds;  and  indeed 
he  ought  not  to  be  so  limited.  It  would 
be  unfortunate,  nay,  a  gross  denial  of 
justice,  if,  on  the  subsequent  discovery  of 
other  drcmnatancee,  he  could  not  order  a 
new  trial  between  the  parties  when  he 
had  not  finally  determined  the  matter.  I 
think  the  County  Court  Judge  had  juris- 
diction in  this  case. 

As  to  the  second  point,  the  exercise  of 
proper  discretion^  if  we  could  see  that  the 
grounds  on  which  the  County  Court  Judge 
was  asked  to  exercise  his  jurisdiction  were 
80  ridiculous  and  absurd  that  it  would 
be  exercising  no  jurisdiction  at  all,  Mr. 
McClymont's  argument  might  prevail. 
But  I  fail  to  see  facts  that  warrant  such 
assumption. 

Huh  diacha/rged. 

Soliciio»~J.    O.   Jacobs,  for  applicants;   W. 
Biistow,  for  plaintiffs  in  the  action. 
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Practice — Service  of  Writ  out  of  the 
Jurisdiction — DefeTidcmt  Foreigner  resi- 
dent ottt  of  the  Jurisdiction — Nullity — 
Order  XL  rule  6— Order  LXX,  rule  2. 

Where  a  defendant^  a  foreigner  and  re- 
sident out  of  the  jurisdiction,  has  been 
served  by  an  order  of  a  Judge  obtained  by 
mistake  with  the  unit  itself  instead  of  a 
notice  of  the  writy  and  judgment  has  been 
signed,  if  the  defendant  has  done  nothing 
to  disentitle  himself  to  relief,  the  service  of 
*ttcA  wril  is  a  nuUity  cmd  not  a  mere  ir- 
regularity which  can  be  cured  under  Order 
LXX,  rules  1  OTid  2 ;  and  the  defendant 
M  entitled  to  have  the  judgment  and  all 
subsequent  proceedings  set  aside. 

This  was  an  application  by  the  defen- 

fendant  to  have  a  judgment  that  had  been 

signed  against  him  and  all    subsequent 

proceedings  set  aside,    in  the  following 

Vol.  67.— Q.B. 


state  of  &cts.  The  matter  was  referred 
by  Denman,  J.,  to  the  Divisional  Court. 

The  plaintiffs  issued  on  the  6th  of  Sep- 
tember, 1887,  a  specially  indorsed  writ 
against  the  defendant,  who  was  resident  in 
France,  and  obtained  leave  from  Keke- 
wich,  J.,  to  serve  it  on  him  on  an  affidavit 
that  the  defendant  was  a  British  subject. 
The  writ  was  served  on  the  defendant  at 
Bordeaux  on  the  24th  of  December,  1887, 
and  judgment  on  it  was  signed  on  the  7th 
of  January,  1888. 

No  actual  notice  was  given  to  the  de- 
fendant that  judgment  was  going  to  be 
signed  against  him. 

On  the  11th  of  January,  1888,  the 
plaintiffs  took  proceedings  in  Paris  to  en- 
force the  judgment,  to  which  proceedings 
the  defendant  appeared. 

The  defendant  now  applied  to  set  aside 
the  judgment  and  all  proceedings  conse- 
quent thereon,  as  being  a  nullity  under 
Order  XI.  rule  6  (1),  and  made  an  affida- 
vit, which  was  uncontradicted,  that  not 
only  did  he  live  out  of  the  jurisdiction, 
but  that  he  was  not  a  British  but  a  French 
subject. 

Lynch,  for  the  defendant. — The  de- 
fendant is  entitled  to  succeed  here,  and 
have  the  judgment  signed  against  him  by 
the  plaintiffs  and  all  consequential  pro- 
ceedings set  aside  as  being  a  nullity.  It 
is  now  uncontradicted  that  he  is  a  French 
subject  and  resident  in  France.  This 
Court  has  no  power  to  order  the  service 
of  a  writ  on  a  foreigner  not  resident  in 
the  British  dominions. 

[Field,  J. — The  order  was  not  appealed 
against.! 

The  defendant  could  not  appeal,  as  it 
was  obtained  ex  parte.  Notice  of  the 
writ  ought  to  have  been  served  on  the 
defendant — Jn  re  Howard ;  Fadley  v. 
Camphausen  (2)  and  Westman  v.  Aktie- 
bolaget  Snickarefabrik  (3).  Apart  fix)m 
this  Order  XI.,  the  Court  has  no  power 

(1)  By  Order  XI.  rule  6,  of  the  Roles  of  the 
Supreme  Court,  1883  :  **  When  the  defendant  is 
neither  a  British  subject  nor  in  British  do- 
minions, notice  of  the  writ  and  not  the  writ 
itself  is  to  be  served  upon  him." 

(2)  48  Law  J.  Bep.  Chanc.  364 ;  Law  Bep. 
10  Ch.  D.  650. 

(3)  45  Law  J.  Bep.  Ezoh.  327;  Law  Bep. 
1  Bx.  D.  237. 
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to  order  service  out  of  the  jurisdictioii — 
In  re  JBtisfield  ;  Whaley  v.  Buafidd  (A)  and 
In  re  Eager  ;  Eager  v.  Johnstone  (5).  The 
order  on  the  face  of  it  may  be  regular ; 
but,  if  necessary,  the  Court  will  be  asked 
to  set  aside  the  order  and  all  subsequent 
proceedings  on  the  authority  of  the  above 
cases.  This  is  not  a  mere  irregularity  which 
can  be  cured  by  Order  LXX.  rules  1  and 
2,  but  the  whole  of  the  proceedings  amount 
to  a  nullity,  and  the  defendant  is  entitled 
to  have  them  set  aside. 

H.  2>.  Greene,  Q.C.,  for  the  plaintiflfe. — 
The  procedure  in  this  case  has  been  proper 
and  right,  and  the  order  of  Kekewich,  J., 
was  properly  made.  The  service  of  the 
writ  in  this  action  was  effected  on  the  de- 
fendant as  &r  back  as  December,  1887, 
and  it  was  not  until  the  14th  of  April, 
18^8,  that  he  applied  to  set  aside  the 
judgment  and  consequential  proceedings ; 
he  is  too  late;  he  should  have  applied 
earlier  to  set  aside  the  order  of  Keke- 
wich, J.  This  fact  distinguishes  the  case 
from  that  of  Padley  v.  Camphatisen  (2); 
there  the  procedure  was  wrong  from  the 
outset,  consequently  all  the  proceedings 
based  upon  the  order  were  wrong. 

[FiBLD,  J.— The  affidavit  of  the  defen- 
dant says  that  he  is  not  a  British  subject, 
and  his  statement  is  uncontradicted ; 
therefore  the  order  of  Kekewich,  J., 
ought  never  to  have  been  made,  because 
the  evidence  now  shews  that  he  is  not  a 
British  subject.  The  order  waA  wrong, 
and  the  judgment  was  wrong.  The  matter 
is  wholly  void.] 

It  is  submitted  that  it  is  a  mere  irre- 
gularity, and  the  defendant  is  too  late  to 
complain;  it  is  an  irregularity  that  can 
be  dealt  with  by  the  Court  under  Order 
LXX.  rules  1  and  2, 

[Wills,  J. — How  can  any  amount  of 
acquiescence  ever  make  that  which  is 
void  more  than  a  nullity  f] 

FiBLD,  J. — This  was  an  application  on 
the  part  of  the  defendant  to  set  aside  a 
judgment  obtained  against  him  by  the 
plaintiffs,  and  all  subsequent  proceedings 
consequent  thereon.  The  judgment  is  said 

(4)  65  Law  J.  Rep.  Chanc.  467;  Law  Bep. 
82  Ch.  D.  123. 

(6)  62  Law  J.  Bep.  Chano.  66 :  Law  Bep. 
22  Ch.  D.  86. 


to  be  warranted  by  the  previous  service 
of  a  writ.  The  service  was  at  Bordeaux, 
and  the  defendant  swears  that  he  was  not 
a  subject  of  Great  Britain,  but  of  the  Re- 
public of  France,  and  therefore  says  the 
service  of  the  writ  on  him  was  not  war- 
ranted by  the  law  of  England.  What 
would  have  been  warranted  would  have 
been  the  service  on  him  of  the  notice  of 
the  writ,  but  the  service  of  the  writ  itself 
was  wholly  unwarranted.  The  matter  is 
of  great  importance,  and  we  must  look  at 
the  object  of  rule  6  of  Order  XI.  It  is 
to  prevent  the  service  of  the  writs  of  our 
Courts  on  foreigners  resident  in  foreign 
countries,  who  could  complain  that  we 
were  affecting  to  serve  their  subjects  with- 
out their  leave.  It  is  well  known  that 
the  German  Government  is  very  jealous 
for  the  sovereignty  of  its  country.  This 
is  the  reason  why  a  difference  is  drawn 
between  British  subjects  out  of  the  juris- 
diction and  foreigners  resident  out  of  the 
jurisdiction,  as  is  shewn  by  rules  5  and  6 
of  Order  XI.  This  country  will  exercise 
its  prerogative  over  its  own  subjects 
though  abroad,  but  not  over  those  who 
owit  no  allegiance  to  it.  Now  is  this  an 
objection  that  lies  in  the  mouth  of  the  de- 
fendant 1  If  he  is  a  French  subject,  it 
does.  The  very  object  of  the  rule  was  to 
protect  him  from  being  made  amenable  to 
the  jurisdiction  of  both  the  French  and 
British  Courts.  He  had  a  right  to  com- 
plain of  the  service  of  a  British  process 
on  him,  and  he  asks  us  now  to  set  aside 
the  original  order  of  Mr.  Justice  Keke- 
wich. I  am  of  opinion  we  ought  to  do 
so,  because  it  appears  to  us  that  he  is  not 
a  British  subject.  The  plaintifis  made  no 
enquiries  about  the  defendant  when  seek- 
ing to  obtain  their  order  to  serve  the  writ 
out  of  the  jurisdiction,  but  swore  he  was 
a  British  subject.  If  the  true  state  of  the 
facts  had  been  known  to  Mr.  Justice 
Kekewich,  he  would  have  taken  care  that 
the  service  should  be  by  way  of  service  of 
the  notice  of  the  writ  only.  Indeed,  the 
Court  officials  would  by  the  affidavits  have 
been  guided  to  do  what  was  right,  for  their 
duty  was  simply  ministerial  The  order 
was  clearly  wrong.  If  the  defendant  had 
been  a  party  to  the  order  made  by  the 
Judge,  and  did  not  appeal  against  it,  he 
would  be  bound  by  it.    But  it  was  an  ex 
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parte  proceeding,  and  he  is  not  to  be  re- 
fbfled  justice  when  asking  to  have  it  set 
aside.  "Die  order  was  obtained  by  the 
misrepresentation  (perhaps  innocent)  of 
the  plaintifis.  Mr.  Greene  says  the  defen- 
dant Ib  disentitled  to  relief  because  he 
does  not  apply  within  a  proper  time.  I 
do  not  agree  with  him.  Within  fourteen 
days  jac^ment  is  signed,  but  no  notifica- 
tion of  any  contemplated  proceedings  is 
sent  to  the  defendant;  but  the  English 
judgment  is  made  the  basis  of  proceedings 
in  the  French  Courts  in  Faiis,  and  the 
plaintiffs  were  compelled  to  give  security 
for  the  defendant's  costs  oyer  there.  But 
the  defendant  now  comes  and  asks  to  have 
all  the  proceedings  set  aside.  The  pro- 
ceedings are  void  ab  initio.  The  judgment 
was  not  warranted,  as  in  the  case  of  Fad- 
Uy  V.  Camphausen  (2),  and  the  defendant 
is  entitled  to  the  relief  claimed,  of  having 
the  original  order  and  all  subsequent  pro- 
ceedings on  it  set  aside.  The  responsibility 
is  great  on  the  ex  parte  applicant  in  such 
proceedings,  and  it  is  the  duty  of  those 
who  seek  to  enforce  their  rights  to  make  a 
proper  enquiry  whether  the  defendant  out 
of  the  junsdiction  is  or  is  not  a  British 
sabject. 

Wills,  J. — I  am  entirely  of  the  same 
opinion.  Rule  6  of  Order  XI.  is  quite 
dear  and  explicit,  that  where  service  is 
sought  upon  one  who  is  out  of  the  juris- 
diction and  is  not  a  British  subject, 
not  the  writ  itself,  but  notice  of  the 
writ,  is  to  be  served.  The  defendant  was 
here  improperly  served  with  the  writ  it- 
self, which  was  no  service,  and  accordingly 
he  has  been  dealt  with  by  our  Courts 
without  having  been  served  with  our 
process.  He  has  done  nothing  to  dis- 
entitle him  in  any  way  to  relief;  he  did 
not  appear  or  evince  any  willingness  to  be 
treated  as  a  British  subject.  This  is  not  a 
mere  irregularity  in  the  proceedings  which 
we  can  cure  under  Order  LXX.  rule  2, 
but  a  defect  in  the  jurisdiction  (6).  The 
order  of  service  and  all  subsequent  pro- 
ceedings must  be  set  aside. 

Appeal  allowed. 

Solicitors— Wakeford  May  &  Woulf e,  for  plain- 
ti& ;  Daniel  Jones  &  Linnett,  for  defendant. 


(6)  See  Afdaby  v.  Ptaiorim,  ante,  p.  287. 
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Bankruptcy — Deed  of  Assignment  for 
Benefit  of  Creditors — Release — Aei  of 
Bankruptcy — Petition  in  Bankruptcy  by 
Dissentient  Creditor  —  Bankruptcy  Act, 
1883  (46  d:  47  Vict.  c.  52),  s.  4,  suh-s.  (a), 
s.  iS— Position  of  Parties  to  Deed  of 
AssignmerU — Right  to  prove  for  Debts  in 
Bankruptcy. 

The  debtor  executed  a  deed  of  assign- 
ment of  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  generally.  Under 
the  deed  the  creditors,  parties  thereto,  agreed 
to  release  tlie  debtor  from  aU  claims  and 
demands  which  they  had  against  him.  Sub- 
seqiLcntly  a  petition  in  bankruptcy  was 
presented  by  a  creditor  who  had  refused  to 
sign  the  deed^  the  alleged  act  of  bankruptcy 
being  the  execution  of  the  deed,  and  the 
debtor  was  adjudicated  a  bankrupt.  At 
the  first  meeting  of  the  creditors  the  proofs 
of  those  creditors  who  were  parties  to  the  deed 
were  disallowed,  on  the  ground  that  they 
had  by  the  deed  released  their  debts  and 
were  consequently  not  entitled  to  prove  : — 
Held,  that  the  intention  of  the  parties  to 
the  deed  was  that  the  release  should  not 
operate  in  the  event  of  bankruptcy  super- 
vening, and  that  consequently  the  proofs  in 
question  ought  not  to  have  been  receded. 

This  was  an  appeal  from  the  County 
Coui*t  Judge  of  Nottingham,  reversing  the 
rejection  by  the  appellant,  as  trustee  of 
the  bankrupt's  estate,  of  a  proof  of  debt 
lodged  by  the  respondent,  Frederick  G. 
Hazzeldine. 

It  appeared  that  the  bankrupt,  on  the 
1st  of  September,  1887,  executed  a  deed  of 
assignment  for  the  benefit  of  his  creditors 
rateably.  The  respondent,  a  creditor, 
was  a  party  to  the  deed,  whereby,  "  in  con- 
sideration of  the  premises,  the  creditors, 
parties  hereto,  do,  and  each  of  them  doth, 
hereby  release  the  debtor  from  all  claims 
and  demands  whatsoever,  which  they  the 
said  releasing  parties  ....  now  have  or 
hereafter  may  have  against  the  debtor  .... 
up  to  the  date  of  these  presents."  On  the 
23rd  of  September  a  petition  in  bank- 
ruptcy wa0  presented  by  a  creditor  who  had 
refused  to  si^  the  deed^  the  alleged  act 
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In  re  Stephemon  ;  ex  parte  Official  Beeeiper, 
of  bankruptcy  being  tbat  the  debtor  had 
Bade  ''  a  conveyance  or  assignment  of  his 
property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally "  (46  & 
47  Vict.  c.  52.  s.  4,  sub-s.  a).  On  the 
Ist  of  October  a  receiving  order  was  made. 
On  the  14th  of  October  the  first  meeting 
of  creditors  was  held,  when  the  appellant 
disallowed  the  proofe  tendered  by  the 
respondent  and  the  other  creditors  who 
were  parties  to  the  deed,  on  the  ground 
that  by  executing  the  deed  they  had 
released  their  debts  and  were  not  entitled 
to  prove. 

The  County  Court  Judge  decided  that 
the  appellant  was  wrong  in  refusing  the 
proof,  and  directed  it  to  be  admitted  with 
costs  against  the  estate,  on  the  grounds  (a) 
that  the  release  was  not  absolute,  (5)  that 
the  consideration  had  failed  owing  to  the 
subsequent  bankruptcy  of  the  assignor, 
(e)  that  the  debt  so  released  had  therefore 
revived  (1). 

(1)  By  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  8.  4  (1), "  a  debtor  commits  an  act  of 
bankraptcy  ....  if  in  England  or  elsewhere 
he  makes  a  conveyance  or  assignment  of  his 
property  to  a  trustee  or  trustees  for  the  benefit 
of  his  creditors  generally.** 

By  section  43,  "  The  bankruptcy  of  a  debtor, 
whether  the  same  takes  place  on  the  debtor's 
own  petition  or  upon  that  of  a  creditor  or 
creditors,  shall  be  deemed  to  have  relation  back 
to,  and  to  commence  at,  the  time  of  the  act  of 
bankruptcy  being  committed  on  which  a  receiv- 
ing order  is  made  against  him,  or,  if  the  bank- 
rupt is  proved  to  have  committed  more  acts  of 
bankruptcy  than  one,  to  have  relation  back  to,  and 
to  commence  at,  the  time  of  the  first  of  the  acts 
of  bankruptcy  proved  to  have  been  committed 
by  the  bankrupt  within  three  months  next 
preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition ;  but  no  bankruptcy  peti- 
tion, receiving  order,  or  adjudication  shaU  be 
rendered  invalid  by  reason  of  any  act  of  bank- 
ruptcy anterior  to  the  debt  of  the  petitioning 
creditor." 

By  section  48,  "(1)  Every  conveyance  or 
transfer  of  property,  or  charge  thereon  made, 
every  payment  made,  every  obligation  incurred, 
and  every  judicial  proceeding  taken  or  suffered 
by  any  person  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money  in  favour  of 
any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor 
a  preference  over  the  other  creditors  shall, 
if  the  person  making,  taking,  paying,  or  suffer- 
ing the  same  is  adjudged  bankrupt  on  a  bank- 
ruptcy petition  presented  within  three  months 
after  the  date  of  making,  taking,  paying,  or 


[N.B. 

Bankr. 

The  AUomey^General  (Sir  E,  E.  Wehrter, 
Q.C.),  The  SolicUar-GenercU  (Sir  Edward 
Clarke,  Q.G.)y  and  Muir  Mackenzie,  for  the 
appellant. — This  proof  was  rightly  dis- 
allowed by  the  official  receiver,  llie  re- 
lease being  under  seal  and  absolute,  the 
debt  is  extinguished.  The  creditor's  posi- 
tion is  not  affected  by  the  fact  that  the 
deed  in  question  being  an  assignment  of  the 
debtor's  property  for  the  benefit  of  creditors 
was  the  act  of  bankruptcy  relied  upon  by 
the  petitioning  creditor,  and  on  which  the 
adjudication  took  place.  Such  deeds  con- 
taining an  unconditional  release  of  the 
debt  in  consideration  of  a  cessio  honorum  by 
the  debtor  are  unfavourably  regarded  l^ 
the  Legislature,  and  the  title  of  the  trustee 
relates  back  to  the  time  of  their  ezecation. 
There  is  no  section  in  the  Bankruptcy  Act, 
1883,  which  makes  such  deeds  as  this 
void;  but  the  only  section  dealing  with 
them  is  section  4,  where  they  are  treated 
as  acts  of  bankruptcy.  Creditors,  who 
sign  a  deed  like  this,  elect  to  take  their 
chance  of  the  matter  remaining  dormant 
for  three  months,  and  thereby  getting  a 
greater  benefit  than  they  would  other- 
wise do. 

They  cited  French  v.  French  (2),  Small 
V.  Marwood  (3),  Ex  parte  Stray  (4),  and 
Smith  V.  Dresser  (6). 

MatiUon,  Q.C.  {Stanger  with  him),  for 
the  respondent — The  position  of  a  deed  of 
this  kind  does  not  depend  on  the  present 
Bankruptcy  Act.  Such  deeds  have  existed 
for  hundreds  of  years,  and  yet  no  case  can 
be  cited  where  a  creditor  who  signs  a  deed 
like  this  has  been  shut  out  from  proving 
for  his  debt  in  bankruptcy.  The  moment 
the  consideration  for  the  deed  was  taken 
away  the  release  became  a  nullity,  and 
the  creditors  who  were  parties  to  the  deed 
ceased  to  be  bound  by  it. 

They  cited  Doe  dem.  Pitcher  v.  Ander- 
son (5)  and  Tappenden  v.  Burgess  (6). 

The  Attorney-General  replied. 

suffering  the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee  in  the  bankruptcy." 

(2)  6DeGex,M.  &G.  95. 

(3;  9  B.  &  C.  300. 

(4)  36  Law  J.  Rep.  Bankr.  7;  Law  Rep. 
2  Chanc.  374. 

(5)  35  Law  J.  Rep.  Chanc.  385;  Law  Rep. 
1  Eq.  651. 

(6)  5  M.  &  S.  161. 

(7)  4  East,  230. 
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Gate,  J. — ^Thia  is  an  appeal  from  an 
order  of  the  Ooimty  Court  Judge  of  Not- 
tinghamy  who  had  decided  that  the  official 
receiver  was  wrong  in  refusing  proof  of  a 
deht  lodged  by  the  respondent.  The  ground 
insisted  upon  for  the  rejection  of  the 
proof  was  that  the  respondent  had,  prior 
to  the  bankruptcy,  executed  a  deed  whereby 
he  absolutely  released  a  debt  which  was 
due  to  him  from  the  bankrupt.  Now  the 
question  we  are  called  upon  to  decide 
entirely  depends,  in  my  judgment,  upon 
what  was  the  intention  of  the  parties  to 
be  gathered  from  the  deed.  If  the  inten- 
tion was  that  the  release  should  stand,  even 
in  the  event  of  bankruptcy  supervening, 
and  preventing  the  parties  to  the  deed 
from  benefiting  from  its  provifdons,  then 
the  release  would  be  absolute,  and  the 
proof  would  be  properly  rejected ;  but  if 
the  intention  was  that  the  deed  was  not  to 
operate  in  the  event  of  bankruptcy,  then 
the  proof  ought  not  to  have  been  rejected. 
The  deed  in  question  was  not  made  by  the 
whole  body  of  the  bankrupt's  creditors, 
but  between  the  debtor  and  certain  of  his 
ereditoiB  who  executed  the  deed.  The  deed 
recites  the  debtor's  debts,  and  conveys  all 
his  estate  to  trustees,  in  trust  to  divide  the 
residue  among  all  his  creditors  rateably; 
then  follows  the  release,  whereby,  in  con- 
sideration of  the  premises,  the  creditors 
release  all  the  demands  and  claims  which 
they  have,  and  so  on.  It  has  been  con- 
tended by  the  appellant  that  this  release  is 
absolute,  even  though  all  the  provisions  of 
the  deed  have  failed,  and  that  consequently 
none  of  the  parties  who  executed  it  can 
prove  for  their  claims  in  bankruptcy. 
When  one  looks  at  the  object  of  the  deed, 
and  recollects  that  there  is  not  a  single 
provision  in  it  as  to  what  is  to  be  done  in 
case  of  bankruptcy,  I  think  the  true  in- 
ference to  be  drawn  is  that  the  parties  in- 
tended that  the  release  should  hold  good  so 
long  only  as  the  deed  was  carried  out  and 
they  had  the  benefit  of  the  consideration 
in  respect  of  which  the  release  was  in- 
tended to  operate.  I  do  not  think  that 
the  creditors  intended  that  the  deed  should 
be  binding  upon  them  whatever  might 
happen.  The  consequences  of  so  holding 
would  be  very  serious.  The  object  of  the 
deed  was  honest,  and  provided  that  the 
debtor^B  property  should    be  distributed 
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among  all  the  creditors,  not  among  some 
only.  If  an  attempt  had  been  made  to 
get  the  property  for  a  small  part  only  of 
the  creditors,  to  the  exclusion  of  the  bulk 
of  them,  it  might  not  have  been  unnatural 
to  hold  that  they  did  intend  to  take 
their  chance  of  getting  a  good  thing,  re- 
lied on  secrecy,  and  must  be  taken  to  have 
released  their  debts  in  consideration  of 
possibly  making  a  good  thing  out  of  the 
arrangement  which  had  been  entered  into. 
But  here  the  deed  divided  all  the  estate 
among  the  creditors  rateably;  and  it  is 
impossible  to  conceive  that  the  pcu*ties  to  it 
ever  intended  to  give  an  absolute  release, 
to  hold  good  in  all  events,  when  the  deed 
containing  it  might  be  upset  by  one  greedy 
creditor  refusing  to  sign,  and  so  enabling 
himself  to  get  all  his  debt,  as  he  would  be 
able  to  do  by  refusing  to  sign,  instead  of 
getting  a  part  only,  which  was  all  that  he 
could  get  by  signing.  Every  provision  in 
the  deed  points  to  the  conclusion  that  the 
deed  was  only  to  hold  good  so  long  as 
there  was  no  bankruptcy,  and  no  creditor 
who  executed  it  had  any  idea  that  by  exe- 
cuting it  he  would  be  prevented  from 
proving  his  debt  in  the  event  of  bankruptcy. 
The  question  is  one  of  fact  rather  than 
law,  and  depends  upon  the  construction  to 
be  put  upon  the  deed.  In  my  judgment, 
the  intention  to  be  gathered  from  the 
whole  deed  is  that  tibie  release  was  to 
operate  only  if  its  trusts  were  carried  out. 
Such,  therefore,  being  the  intention  of  the 
parties,  I  think  the  decision  of  the  learned 
County  Court  Judge  was  quite  right,  and 
ought  to  be  affirmed. 

Grantham,  J. — I  am  of  the  same 
opinion.  The  authorities  referred  to  during 
the  argument  have  little  to  do  with  the 
case.  I  should  require  the  strongest 
authority  before  I  interpreted  the  law  in 
such  a  way  as  to  inflict  extreme  injustice 
on  the  parties  to  this  deed,  who  acted  in  a 
perfectly  bona  fide  manner,  and  never  in- 
tended ta  forego  their  rights  in  case  of 
bankruptcy  supervening. 

Appeal  dismissed. 

Solicitors — Solicitor  to  Board  of  Trade,  for  ap- 
pellant ;  Lee,  Ockerby  &  IB verington, agents  for 
J.  &  A.  Bright,  Nottingham,  for  respondent. 
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{DOWNS  V.  SALMON.  THE  CON- 
SOLIDATED CREDIT  AND  MORT- 
GAGE CORPORATION  (lIMITED) 
daimanta* 

BiU  of  Sale — Orcmtor — Wrong  Christian 
NamkA — Misdescription — Bills  of  Sale  Act, 
1878  (41  <fc42  Vict.  c.  SI),  and  AmendmcTU 
Act,  1882  (45  d:  46  Vict.  c.  43). 

A  man  and  his  wife  exectUed  a  biU  of 
sale.  The  man  made  use  of  the  Christian 
navM  of  ^^  Alfred i*  his  real  name  being 
*^ George  Henry  Arthur"  S,t  whilst  his 
wife  was  described  as  the  wife  of  **  Alfred 
S" — Held,  that  the  registration  of  the  biU 
of  sale  was  not  thereby  rendered  invalid  ; 
and  thcU  neither  the  Bills  of  Sale  Act  of 
1878,  nor  the  Amendment  Act  of  1882, 
contained  any  provision  requiring  the 
grantor  to  maJce  use  of  his  own  Christian 
name. 

This  was  an  appeal  from  the  decision  of 
a  Oounty  Court  Judge,  upon  an  inter- 
pleader issue  remitted  to  the  County 
Court  for  trial  by  order  of  one  of  the 
Masters  of  the  Queen's  Bench  Division. 

The  Consolidated  Credit  and  Mortgage 
Corporation  (Limited),  claimants,  affirmed, 
and  William  West  Downs,  the  execution 
creditor,  denied,  that  certain  goods  seized 
and  taken  in  execution  by  the  sheriff 
under  a  writ  off.  fa.  for  the  having  of  an 
execution  of  a  judgment  recovered  against 
Salmon,  the  execution  debtor,  were  at  the 
time  of  the  seizure  the  property  of  the 
claimant  as  against  the  execution  creditor. 

The  claimants  claimed  as  grantees  of  a 
bill  of  sale  dated  the  1st  of  October,  1886, 
given  by  the  execution  debtor  and  his 
wife,  in  which  their  names  appeared 
throughout  as  '^ Alfred"  Salmon  and 
Edith  Campbell,  the  wife  of  "Alfred" 
Salmon,  to  secure  a  loan  of  60Z.,  with 
interest. 

The  execution  creditor  contended  that 
such  bill  of  sale  was  void  as  against  him 
by  reason  of  the  grantors  being  both  im- 
properly described;  Salmon's  real  name 
being  "George  Henry  Arthur"  Salmon, 
and  not  "Alfred,"  and  his  wife  Edith 
Campbell  being  the  wife  of  George  Henry 
Arthur,  and  not  of  Alfred  Salmon. 

Upon  the  trial  of  the  remitted  issue, 
the  learned  County  Court  Judge   gave 


judgment  for  the  claimant,  with  costs, 
stating  that  he  considered  himself  bound 
by  the  case  of  Hx  parte  McHaUie  ;  inre 
Wood  (1),  the  only  points  raised  being 
that  the  Christian  name  of  the  grantor, 
George  Henry  Arthur  Salmon,  was  not 
correctly  given  in  the  bill  of  sale  nor  in 
the  statutory  declaration,  and  that  his 
wife,  the  co-grantor,  was  described  as  the 
wife  of  "  Alfred  Salmon,"  being  the  same 
incorrect  Christian  name. 

He  further  added  that  he  found  asa  fi^t 
that  the  misdescription  of  the  Christian 
name  of  the  grantor,  George  Henry  Arthur 
Salmon,  was  wilfully  made  by  both  the 
grantors,  but  that  there  was  no  evidence 
that  the  grantees  were  aware  of  the  miih 
description,  nor  that  anyone  was  deceived 
by  it. 

C.  E,  Jones,  for  the  execution  creditor 
(the  appellant). — The  question  is,  whether 
the  re^stration  of  a  bill  of  sale  is  valid 
when  the  grantor  intentionally  uses  a 
Christian  name  different  to  his  own. 

It  is  submitted  that  the  distinction 
between  a  man's  Christian  and  his  sur- 
name is  only  one  of  degree,  and  had  he 
used  a  surname  other  than  his  own  the 
bill  of  sale  would  have  been  manifestly  in- 
valid. That  the  Bills  of  Sale  Act,  1878, 
contemplated  the  necessity  of  the  true 
name  of  the  grantor  appearing  is  shewn 
by  the  14th  section,  which  empowers  any 
Judge  of  the  High  Court,  on  being  satisfied 
that  an  omission  or  misstatement  of  the 
name  was  accidental,  to  rectify  the  register. 
But  the  remedy  given  by  this  section  is 
for  an  inadvertent  mistsJce  alone,  and  is 
not  intended  to  apply  to  such  a  wilful 
misstatement  as  appears  here.  - 

It  is  submitted  t^t  Ex  parte  McEaUie; 
in  re  Wood  (!)  does  not  go  the  length  of 
the  present  case ;  there  the  decision  turned 
equally  upon  the  point  of  residence,  and 
followed  Hewer  v.  Cox  (2).  In  Foulger  v. 
Taylor  (3)  Cockbum,  C.J.,  held  that  the 
word  "younger"  is  not  part  of  the  name 
of  a  grantor.  Surely  an  inference  may  be 
drawn  from  this  that  a  man  should  put  in 
his  proper  name. 

(1)  48  Law  J.  Bep.  Bankr.  26;  Law  Bep 
10  Ch.  D.  898. 

(2)  30  Law  J.  Rep.  Q.B.  78. 
(8)  1  Law  Times,  67. 
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Here  again  the  wife  was  described  as 
Mis.  Alfred  Salmon,  which  she  was  not. 
And  it  is  submitted  that  this  is  as  wrong 
as  the  description  **  widow  "  in  Ltickin  y. 
Hcmdyn  (4). 

Je^f,  Q,C,,  and  Claf/y  for  the  claimants, 
the  respondents,  were  not  called  upon. 

FiBLD,  J. — Id  this  case  it  appears  from 
the  evidence  that  a  man  and  his  wife 
deliberately  intended  to  defraud  the  public, 
which  is  here  represented  by  the  execution 
creditor.  Had  the  occupation  or  residence 
of  the  grantors  been  stated  incorrectly  or 
80  as  to  be  misleading,  there  is  authority 
to  shew  that  the  bill  of  sale  might  be  set 
aside.  But  the  present  case  takes  two 
shapes.  In  the  first  place  the  Christian 
same  of  one  grantor  has  been  incorrectly 
given,  and  in  the  second  the  description 
of  the  other  grantor,  the  wife,  is  wrong. 

The  learned  County  Court  Judge  has 
refused  to  set  aside  the  bill  of  sale, 
and  the  question  before  us  is,  was  he 
right  f  Now  there  is  no  complaint  here 
of  misdescription  of  residence  or  occupa- 
tion, for  it  cannot  be  contended  that  the 
wife  being  described  as  the  wife  of  Alfred  " 
instead  of  the  wife  of  ''Qeorge  Henry 
Arthur  Salmon"  is  a  misdescription  of 
occupation.  I  point  this  out,  pince  the 
10th  section  of  the  Act  of  1878  provides 
for  the  description  of  residence  or  occupa- 
tion, but  is  silent  as  to  the  name  of  the 
grantor.    , 

A  misdescription  of  either  residence  or 
occupation  might  avoid  the  biU  of  sale ; 
but  in  the  present  case  I  am  of  opinion 
that  the  Christian  names  of  these  people 
cannot  be  held  to  be  within  the  section  to 
the  extent  that  a  misstatement  of  their 
names  could  be  held  to  be  a  misdescription 
of  their  residence  and  occupation.  I  think 
the  learned  County  Court  Judge  was  right 
in  considering  himself  bound  by  Bx  parte 
MeHaUie;  in  re  Wood  (1),  and  holding  as 
he  has  done. 

This  appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion. 
It  is  quite  dear  that  at  common  law  this 
▼odd  be  a  valid  bill  of  sale,  and  the 
<lueBtion  is  whether  or  not  the  statute 
applies.    I  confess  I  find  nothing  either 

(4)  18  W.B.  43. 


in  the  Bills  of  Sale  Act  of  1878  or  the 
Amendment  Act  of  1882  applicable  to  the 
present  case.  Neither  of  these  Acts  seems 
to  have  contemplated  such  a  state  of  things 
arising,  and  the  particular  result  arrived 
at  in  this  case  has  never  been  hit  before. 

The  description  of  the  wife  here  does 
not  mean  description  of  occupation,  and 
the  decision  in  Lucktn  v.  Hcmdyn  (4)  is 
not  in  point. 

Appeal  dismissed. 

Solicitors— B.  B.  Wheatley  &  Son,  for  appel- 
lant ;  Paul  £.  Yanderpump,  for  respondents. 


.} 
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1888. 
April  I 

Prohibition — CovMy  Court — Commit- 
tal Order— Debtors  Act,  1869  (32  <Sc  33 
Vict.  c.  62),  s.  5—"  Open  Courts 

By  secHon  5  of  the  Debtors  Act,  1869 
(32  <£r  33  VicL  c.  62),  orders/or  committal 
of  defaulting  debtors  must  be  made  by  a 
Coumty  Court  Judge  in  open  Court, 

A  County  Court  Judge  sat ,  for  the  pur* 
pose  of  hearing  summonses  for  committal 
under  the  provisions  of  section  b  of  the 
Debtors  Act,  1869  (32  <fc  33  Vict.  c.  62), 
and  for  all  business  except  jury  cases,  in  a 
smcUl  room  which  he  also  used  <U  other  times 
as  his  privateroom;  it  communicated  with 
a  larger  room,  where  teas  the  usual  raised 
bench  and  jury-box,  by  a  door  which  was 
kept  open  during  the  hearing  of  these 
sfimmonses,  and  the  Tiames  of  the  parties 
were,  if  necessary,  called  in  the  larger  room. 
The  pMic  had  access  to  the  smaller  room 
as  well  as  the  larger : — Held,  that  orders 
for  committed  made  under  these  circum* 
stcmces  were  not  made  in  open  Court,  and 
that  they  could  not  be  enforced. 

This  was  an  appeal  from  the  dedsion  of 
Pollock,  B.,  at  chambers,  refusing  to  pro- 
hibit the  Judge  of  the  County  Court  at 
Bolton  from  enforcing  an  order  made  by 
him  for  the  committal  of  the  defendant  in 
the  action. 

The  plaintifi*  had  recovered  judgment 
in  the  County  Court  against  tiie  defen- 
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dant,  and  upon  that  judgment  there  was 
due  to  him  2SL  Qa,  9d.  and  costs,  when  he 
issued  a  judgment  summons  against  the 
defendant.  Upon  the  return  of  that  sum- 
mons, in  December,  1887,  the  County 
Court  Judge,  in  the  absence  of  the  defen- 
dant, made  an  order  for  the  committal  of 
the  defendant  to  prison  for  twenty  days, 
not  to  be  enforced  if  he  paid  bl.  within 
four  days,  and  61.  per  month  afterwards 
until  the  judgment  debt  and  costs  were 
paid.  The  defendant  subsequently  applied 
to  the  Court,  and  on  the  25th  of  January, 
1888,  the  Judge  went  into  the  merits  of  the 
case,  and  confirmed  his  order.  The  defen- 
dant paid  the  first  instalment,  and,  on  the 
plaintiff  threatening  to  arrest  him  for  non- 
payment of  the  second  instalment,  com- 
menced the  present  proceedings  on  the 
12th  of  March,  by  application  at  chambers 
on  that  date,  on  the  ground  that  the  order 
for  committal  had  not  been  made  in  open 
Court,  as  required  by  section  5  of  the 
Debtors  Act,  1869  (32  &  33  Vict  c.  62) 
(1).  The  County  Court  Judge  at  the 
time  he  made  the  ordet  was  sitting  in  a 
room  described  by  the  Eegistrar  in  his 
affidavit  as  follows:  ''There  are  two 
rooms  at  Bolton  for  the  transaction  of 
business,  one  a  larger  room,  fitted  up  with 
a  raised  bench  and  jury-box ;  the  other  a 
smaller  room,  in  which  is  a  library  of  law- 
books, and  in  which  the  Judge  transacts 
any  private  matters,  or  has  any  interviews 
for  which  there  may  be  occasion;  both 
rooms  are  used  as  Courts.  Owing  to  the 
greater  difficulty  of  hearing  in  the  large 
room,  the  Judge  hears  all  causes  and  judg- 
ment summonses  in  the  smaller  room,  ex- 

(1)  The  Debtors  Act,  1869  (32  &  33  Vict.  c. 
62),  sectioii  5,  provides  that  "Snbject  to  the 
provisions  hereinafter  mentioned,  and  to  the 
prescribed  rules,  any  Court  may  commit  to 
prison  for  a  term  not  exceeding  six  weeks,  or 
until  payment  of  the  sum  due,  any  person  who 
makes  default  in  payment  of  any  debt  or  instal- 
ment of  debt  due  from  him  in  pursuance  of  any 
order  or  judgment  of  that  or  any  other  com- 
petent Court.  Provided  (1)  That  the  jurisdic- 
tion by  this  section  given  of  committing  a 
person  to  prison  shall,  in  the  case  of  any  Court 
other  than  the  superior  Courts  of  law  and 
equity,  be  exercised  only  subject  to  the  follow- 
ing restrictions ;  that  is  to  say,  (a)  Be  exercised 
only  by  a  Judge  or  his  deputy,  and  by  an  order 
made  in  open  Court,  and  shewing  on  its  face 
the  ground  on  which  it  is  issued : "  &c. 


cept  in  the  case  of  juries,  when  he  mts  in 
the  large  room.  I,  as  Registrar,  sit  m  the 
large  room  during  the  &st  few  hours  of 
each  Court  day,  and  there  go  through  the 
general  list  of  plaints,  and,  as  requiied  by 
law,  make  orders  in  all  undisputed  cases 
of  debt  This  practice  has  prevailed  for 
many  years.  There  is  a  door  between  the 
two  rooms  which  gives  free  access  from 
the  one  to  the  other.  This  door  during 
the  hearing  of  judgment  summonses  is 
always  kept  wide  open,  by  special  direc- 
tion of  his  Honour  the  Judge,  so  as  to 
obviate  any  possibility  of  mistake,  and  the 
name  of  every  plaintiff  and  defendant  in 
a  commitment  summons  who  does  not 
answer  or  appear  when  the  case  is  called 
on  in  the  room  where  the  Judge  is  sitting, 
is  again  called  in  the  other  room  by  a 
bailiff  specially  stationed  at  such  door  of 
communication.  The  public  and  the  re- 
porters for  the  local  press  are  invariably 
admitted  to  both  rooms.'' 

Harper ^  for  the  defendant,  in  support  of 
the  appeal.— The  order  in  this  case  was 
not  made  in  open  Court.  It  is  not  neces- 
sary to  trouble  the  Court  with  the  plain, 
tiff's  affidavits,  as  the  defendant's  solicitor 
has  sworn  an  affidavit  in  which  the 
following  passage  occurs :  "  That^  as  is 
the  usual  practice  of  the  Court,  the  sum- 
mons in  question  was  heard  by  the  Judge 
in  a  room  immediately  adjoining  the 
Court,  and  not  in  the  open  Court"  Un- 
doubtedly it  was  in  the  Judge's  private 
room. 

Weymtm^  for  the  plaintiff! — This  was  an 
open  Court;  the  public  had  free  admis- 
sion. And,  in  any  event,  here  the  defen- 
dant has  also  been  guilty  of  considerable 
delay,  and  has  acquiesced  by  payment  of 
part. 

Lord  Colebidge,  C.J. — I  am  of  opinion 
that  this  writ  of  prohibition  must  issue. 
Looking  at  the  matter  as  one  of  common 
sense,  open  Court  is  what  any  one  would 
take  to  be  a  Court,  with  the  usual  accom- 
paniments of  the  jury-box,  the  witness- 
box,  the  Judge's  seat>  and  seats  for 
solicitors  and  counsel  and  others — in  fiiet, 
with  all  those  external  signs  which  people 
are  accustomed  to  suppose  necessafy  for 
it  to  be  a  Court.    I  do  not  doubt  that 
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the  Judge  may  exercise  many  of  his  duties 
in  his  Hbraiy,  and  It  is  not  for  us  to 
interfere;  but  this  is  a  jurisdiction  con- 
ferred by  Act  of  Parliament,  and  he  can- 
not exercise  it  but  in  compliance  with 
the  Act  of  Parliament,  which  requires  him 
to  exercise  it  in  open  Court.  I  have 
already  said  what  I  think  is  open  Court, 
and  I  do  not  think  this  order  was  made 
in  open  Court.  It  is  in  one  sense  a 
technical  objection,  and  there  has  been 
mach  delay;  but  when  the  objection  is 
brought  to  our  notice  we  are  compelled  to 
give  effect  to  it,  and,  though  technical,  it  is 
not  unimportant  that  orders  affecting  the 
liberty  of  the  subject  should  be  made  in 
open  Court.  We  therefore  allow  the 
^peal,  but,  on  account  of  the  delay,  with- 
out costs  here  or  below. 
Mathew,  J.,  concurred. 

Appeal  aUotoed. 

Solicitors — Chester  &  Co ,  agents  for  Fred.  Fer- 
guson, Bolton,  for  plaintiff;  Van  Saudan  & 
Co.,  agents  for  W.  B.  Pilkington,  Hudders- 
field,  for  defendant. 


1888      1 
April  17    f  CHAPMAN  V,   WITHERS. 

Contract — Sale  of  Goods — Conditions  of 
Sale —  Warranty. 

T%e  plaintiff  purchased  ahorse  hy  public 
wution^  VHMrranted  quiet  to  ride,  subject  to 
the  condition  that  any  claim  on  account  of 
breach  of  warranty  was  to  be  deemed  to  be 
barred  unless  the  horse  was  returned  before 
5  P.1I.  of  the  second  day  after  the  sale,  to  be 
tried  by  an  impartial  person,  whose  decision 
wu  to  be  final.  The  horse  proved  to  be 
y/nmanageablef  and,  through  no  fault  of  the 
plaint{f,  tocu  injured  to  such  an  extent  that 
it  was  rendered  unfit  for  use  and  could  not 
he  returned  within  the  stipulated  time  • — 
Held,  that  the  condition  of  sale  was  no  bar 
U>  the  plavntiff^s  right  to  maintain  an 
odionfor  breach  of  warranty,  for  that  the 
obligation  to  return  the  horse  was  subject 
to  jhe  implied  condition  of  its  continued 
existence  as  a  serviceable  animal,  and  that 
Vol.  67.— Q.B. 


as  the  horse  for  all  practicable  purposes 
ceased  to  eodst,  the  plaintiff  was  relieved 
from  the  obligation. 

Taylor  v.  Caldwell  (3  B.  &  S.  826; 
32  Law  J.  Rep.  Q.B.  16^)  followed. 

Appeal  by  way  of  motion  from  the  de- 
cision of  the  Judge  of  the  Marylebone 
County  Court. 

The  plaintiff,  on  the  20th  of  April,  pur- 
chased at  a  sale  by  auction  at  Messrs. 
Aid  ridge's  a  horse  warranted  "  quiet  to 
ride,"  for  321.  10s.,  subject  to  certiiin  con- 
ditions of  sale  by  which  any  claim  on 
account  of  breach  of  warranty  was  to  be 
deemed  to  be  baried  unless  the  horse  was 
returned  within  a  specified  time,  to  be 
tried  by  an  impartial  person,  whose  de- 
cision was  to  be  final  (1). 

It  appeared  from  the  County  Court 
Judge's  notes  that  the  horse  was  described 
in  a  catalogue  circulated  at  the  sale  as 
"  quiet  to  ride."  It  was  taken  by  the 
plaintiff  to  Eastbourne  the  same  evening, 
and  on  the  following  day  it  was,  by  the 
request  of  the  plaintiff,  tried  by  a  Mr.  Ellis, 
a  riding-master,  when  it  bolted,  and 
running  against  a  wall  fell  and  broke  its 
shoulder-bone.  On  the  next  day,  the 
22nd,  the  plaintiff  telegraphed  to  Messrs. 
Aldridge  :  **  The  horse  bought  at  your 
repository  Wednesday  20th  April  does 
not  answer  the  warranty.  Will  see  you 
to-morrow."  On  the  same  day  Messrs. 
Aldridge  replied  to  the  plaintiff :  "  Horse 
must  be  here  before  fiive  to-day  for  return." 

(1)  The  following  were  the  material  condi- 
tions of  sale : — 

**  4.  Any  horse  sold  at  this  establishment  with 
a  warranty  mast,  in  case  the  buyer  contend 
that  it  does  not  correspond  with  such  warranty, 
be  returned  before  5  p.m.  on  the  second  day 
after  the  sale  (Sunday  excluded),  otherwise  it 
shall  be  deemed  and  taken  to  be  in  all  respects 
as  warranted  as  between  all  persons,  and  the  non- 
return within  the  time  limited  shall  be  a  bar  to 
any  claim  on  account  of  any  breach  of  warranty, 
and  the  buyer  shall  be  bound  to  keep  and  pay 
for  the  horse  whether  it  be  or  be  not  according 
to  the  warranty. 

<*  5.  Should  a  horse,  warranted  quiet  in  harness 
or  to  ride,  be  returned,  it  shall  be  tried  by  an 
impartial  person  to  be  named  by  the  proprietors 
of  this  establishment,  whose  decision  shall  be 
final  and  conclusive  upon  all  persons,  and  a  fee 
of  ten  shillings  for  the  trial  shall  be  paid  by  the 
party  in  error." 

8N 
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The  plaintiff  replied : "  Horse  unfit  to  travel . 
Will  come  with  him  to-morrow."  On  the 
following  day,  the  23rd,  the  horse  was  still 
totally  unfit  to  travel  (eventually  it  had  to 
be  shot),  and  the  plaintiff  came  to  Messrs. 
Aldridge,  and  was  referred  by  them  to  the 
defendant,  the  owner  of  the  horse,  against 
whom  he  brought  an  action  for  breach  of 
warranty.  The  action  came  on  for  trial 
before  the  County  Court  Judge  without  a 
jury.  Upon  these  facts  the  learned  Judge 
found  that  the  trial  of  the  horse  had  been 
proper ;  secondly,  that  the  horse  was  not 
quiet  to  ride  as  warranted ;  thirdly,  that 
the  horse  could  not  have  been  safely  re- 
turned on  the  second  day  after  the  sale, 
and  that  if  it  had  been  returned  it  would 
have  been  probably  or  apparently  to  the 
detriment  of  the  vendor;  fourthly,  that 
notice  of  the  non-correspondence  of  the 
horse  with  the  warranty  given  at  the  sale 
was  sent  in  due  time  on  the  second  day ; 
and  he  assessed  the  damages  at  42/.  The 
Judge  reserved  for  argument  the  question 
whether  the  plaintiff  was  barred  of  his 
action  by  the  condition  of  sale,  and  on 
the  argument  of  this  question  he  gave 
judgment  in  favour  of  the  plaintiff  (2). 
The  defendant  now  appealed. 

GuUy,  Q.C.f  and  T.  Terrell,  for  the 
defendant,  in  support  of  the  appeal,  con- 
tended that  the  condition  of  sale  was  ab- 
solute. 

They  cited  P(vradine  v.  Jcme  (3), 
Taylor  v.  CaldtoeU  (4),  Head  v.  Tattersall 
(5),  Hinchdiffe  v.  Barwick  (6),  Atkinson 
V,  Ritchie  (7),  and  Spenee  v.  Chadwick  (8). 

Wallace,  contra,  was  not  called  upon. 


Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  County  Court  Judge  has  come  to 
a  right  conclusion.  It  has  been  contended 
that  the  defendants  are  not  liable,  because 
the  plaintiff  fiedled  to  return  the  horse 
within  the  time  stipulated  by  the  condition 
of  sale,  and  that  having  therefore  fiedled  to 
comply  with  the  condition  of  the  contract 
he  is  not  entitled  to  maintain  the  action. 
But  in  my  judgment  this  contract  is  within 
the  principle  of  the  well-known  rule,  by 
whidi  covenants  of  this  kind  are  construed 
to  be  subject  to  the  condition  that  the 
subject-matter  in  respect  of  which  the 
covenant  is  made  continues  to  exist 
The  result  of  the  accident  was  that  the 
horse  ceased  to  exist  as  a  serviceable 
animal.  To  send  back  the  horse  in  the 
condition  into  which  it  was  brought  would 
have  been  absurd,  even  had  it  been  fit  to 
travel.  Had  the  horse  been  killed  out- 
right, it  oould  not  seriously  be  contended 
that  the  carcase  should  have  been  returned. 
This  appeal  must  therefore  be  dismissed. 

Mathew,  J. — I  am  of  the  same  opinion. 
In  order  to  allow  this  appeal  it  would 
have  to  be  held  that  the  conditions  of  sale 
estopped  the  plaintiff  from  recovering  for 
the  breach  of  warranty  unless  he  retunied 
the  horse  alive  or  dead,  but  such  a  pre- 
posterous construction  of  the  condition  of 
sale  was  never  intended,  and  could  not  be 
upheld.  The  object  of  the  condition  was 
that  the  horse  might  be  returned  for  the 
purpose  of  a  trial ;  but,  inasmuch  as  the 
horse  was  reduced  to  such  a  condition 
that  it  could  not  be  tried,  the  obligation  to 
return  it  ceased. 

Appeal  dismisied. 


(2)  A.t  a  previous  hearing  of  the  case,  the 
County  Court  Judge  gave  formal  judgment 
for  the  plaintiff  without  argument,  in  order  to 
expedite  an  appeal ;  but  the  Divisional  Court 
declined  to  hear  an  appeal  on  those  terms,  and 
remitted  the  case  to  the  County  Court  Judge 
for  further  adjudication.  See  the  case  reported 
22  Law  J.  Notes  of  Cases,  163,  December  10, 
1887. 

(3)  Aleyn,  27. 

(4)  3  B.  &  S.  826  ;  32  Law  J.  Hep.  Q.B.  164. 
(6)  41   Law  J.   Bep.    Bzch.  4 ;   Law   Bep. 

7  Elch.  7. 

(6)  49  Law  J.  Rep.  Ezch.  495 ;  Law  Rep. 
6  Bx.  D.  177. 

(7)  10  East,  630. 

(8)  10  Q.B.  Bep.  627;  16  Law  J.  Bep.  Q.B.  313. 


Solicitors— Flux,  Son  &  Co.,  agents  for  T.  J« 
Edgworth,  Eastbourne,  for  plaintiff ;  CollissoQ. 
Prichard  &  Greene,  for  defendants. 
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1888  f''"*'^  ■""*  COMPANY  «.  THE  "A  1 " 
Tur  9  <  SHIPS  SMALL  DAMAGE  INSmtAKCE 
^^  '1   OOMPANT. 

Marine  Insuranee — Average  —  General 
Average — ^^  Warranted  free  from  Average 
under  three  per  oeni.,  unless  general^  or  the 
thip  ii  stranded,  simk,  or  burnt," 

Under  a  policy  ofinsuramce  covering  all 
losses  not  recoverable  under  a  policy  of  in- 
niranee  containing  the  dause  "  warranted 
free  from  average  under  three  per  cent., 
tcnZew  general,  or  the  ship  is  stranded,  sunk, 
or  bumtf*  the  insured  are  entitled  to  re- 
weer  where  the  particular  average  loss  is 
lest  than  three  per  cent,,  although  if  added 
to  the  general  average  loss  it  would  be  more 
than  three  per  cent,  if  the  ship  be  not 
stranded,  sunk,  or  burnt. 

This  was  an  action  tried  at  the  liver- 
pool  acsizai  before  Cave,  J.,  and  adjourned 
hj  his  Lordship  for  farther  oonsideration. 
A  policy  of  insurance  was  effected  on  the 
ship  Marlborough  HUl  by  the  plaintifb 
wiUi  the  defendants  against,  among  other 
naks,  all  losses  not  covered  by  other 
policies  of  insurance  containing  the  clause 
that  is  usual  in  ordinary  Lloyd's  policies, 
''  warranted  free  from  average  under  three 
per  cent.,  unless  general,  or  the  ship  be 
Btianded,  sunk  or  burnt." 

Daring  her  voyage  from  Calcutta  to 
London  the  bad  weather  she  encountered 
made  it  necessary  to  incur  certain  general 
average  loss,  and  caused  as  well  further 
damage  in  the  nature  of  particular  average 
damage.  She  was  not  stranded,  sunk,  or 
hnmt.  The  particular  average  loss  was 
lees  than  three  per  cent.,  but  if  it  were 
added  to  the  general  average  loss  the 
whole  would  exceed  three  per  cent.  The 
plaintiffs  sued  for  the  particular  average 

ft  Barnes,  Q.C.,  and  HiU,  for  the 
pkintifiSi. 

French,  Q,C.,  and  Carver,  for  the  de- 
fendants. 

Caye,  J. — This  is  an  action  upon  a 
policy  of  insurance  of  the  ship  Marlborough 
BUI,  from  the  Ist  of  June,  1885,  to  the 
3l8t  of  May,  1886,  against  (among  other 
risb)  all  loeses  which  cannot  be  recovered 


under  an  ordinary  Lloyd's  or  a  similar 
policy  of  insurance  by  reason  of  the  in- 
sertion therein  of  the  clause,  "  Warranted 
free  from  average  under  three  per  cent., 
unless  general,  or  the  ship  be  stranded, 
sunk,  or  burnt." 

On  the  21st  of  August,  1885,  the  ship 
sailed  firam  Calcutta  for  London,  and  in 
the  course  of  her  voyage  encountered  bad 
weather,  and  was  compelled  to  make  certain 
general  average  sacrifices.  The  weather 
also  did  other  damage  to  the  vessel  which 
was  particular  average  damage  and  was 
not  made  or  incurred  in  general  average. 
The  vessel  was  not  stranded,  sunk,  or 
burnt. 

The  amount  of  the  particular  aven^ 
loss  was  less  than  three  per  cent.,  but  that 
amount,  if  added  to  the  amount  to  be  con- 
tributed for  in  general  average,  exceeded 
three  per  cent. 

For  the  defendants  it  was  contended 
that  the  grammatical  meaning  of  the  clause 
was  in  their  favour,  that  the  word  average 
included  both  general  and  particular  aver- 
age, and  that,  as  the  general  and  particular 
average  taken  together  exceeded  three  per 
cent.,  the  particular  average  loss  in  this 
case  could  have  been  recovered  against 
the  underwriter  on  an  ordinary  Lloyd's 
policy. 

For  the  plaintiffs  it  was  contended  that 
this  clause  had  acquired  a  well-known 
meaning  in  Lloyd's  policies,  from  which 
the  Court  was  not  at  liberty  to  depart,  and 
in  support  of  this  contention  a  number  of 
passages  from  well-known  text- writers  were 
cited.  Thus  in  Arnould,  Law  of  Marine 
Insurance,  vol.  2,  p.  801  (5th  ed.),  it  is 
stated  that  "  a  second  rule  is  that  general 
and  particular  average  cannot  be  added 
together  so  as  to  make  the  underwriter 
liable  if  their  aggregate  amount  exceeds 
the  requisite  percentage."  And  for  this 
he  refers  to  Benecke's  Principles  of  In- 
demnity,  Stevens  on  Average,  and  Phillips 
on  Insurance. 

In  Phillips'  Treatise  on  the  Law  of  In- 
surance, vol.  2,  No.  1779,  it  is  asked, 
''Can  general  and  particular  losses  be 
added  together  to  make  up  the  rate  I  The 
practice  appears  to  have  been  not  to  add 
together  the  general  and  particular  average 
to  make  an  amount  exceeding  the  excepted 
rate.    And  this  practice  has  been  ratified 
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Price  V.  "  ^  1  "  Ships  Small  Damage  Intur,  Co, 
in  jurisprudence  so  far  as  it  has  oome 
under  judicial  cognisance  (1). 

In  Stevens*  Essay  on  Average,  p.  232, 
(5th  ed.),  it  is  stated,  "  It  is  scarcely  neces- 
sary to  say  that  the  general  and  particular 
average  cannot  be  added  together  to  make 
the  underwriter  liable,  if  they  jointly 
amount  to  three  per  cent." 

In  Benecke's  Treatise  on  the  Principles 
of  Indemnity  in  Marine  Insurance,  p.  473, 
it  is  laid  down  that  "  for  the  same  reason" 
(that  is,  for  the  reason  that  general  aver- 
age, however  small  it  may  be,  is  paid  by  the 
underwriter  independent  of  the  particular 
average)  "genei*al  and  particular  average 
cannot  be  added  together  to  make  the 
underwriter  liable  if  they  jointly  amount 
to  three  pep  cent." 

The  form  of  the  clause  in  an  ordinary 
Lloyd's  policy  is  as  follows  :  •'  N.B. — Com, 
fLsh,  salt,  fruit,  and  seeds  are  warranted 
fi*ee  from  average,  unless  general,  or  the 
ship  be  stranded.  Sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free 
from  average  under  five  per  cent.,  and  all 
other  goods  also;  the  ship  and  freight  are 
warranted  free  from  average  under  three 
per  cent.,  unless  general,  or  the  ship  be 
stranded." 

In  Wilson  v.  Smith  (2)  a  question  arose 
as  to  the  meaning  of  the  first  part  of  the 
clause,  in  which  it  was  held  that  the  words 
"unless  general"  were  to  be  read  as  an 
exception  and  not  as  a  condition,  and  con- 
sequently that  the  occurrence  of  a  general 
average  loss  did  not  entitle  the  assured  to 
recover  for  a  particular  average  loss.  In 
giving  judgment  in  that  case  Lord  Mans- 
field said  that  the  word  average  was  used 
in  two  senses — first,  as  meaning  a  contri- 
bution to  a  general  loss ;  and  secondly,  a 
particular  partial  loss.  If  it  signified  con- 
tribution, the  insurer  was  to  be  free  from 
contributing  unless  the  contribution  was 
general ;  if  the  latter,  it  was  a  warranty 
of  freedom  from  all  particular  losses.  The 
words  "  free  from  average  unless  general " 
can  never  mean  to  leave  the  insurers  liable 
to  any  particular  average.  If  the  words 
*'  free  from  average  unless  general "  amount 
to  a  warranty  against  all  particular  losses, 
it  can  easily  be  understood  how  the  words 

(1)  Gf.  Judgment  of  Sewart,  J.,  in  Padtford 
V.  Boardman^  4  Ma^.  Rep.  648. 

(2)  3  Burr.  1550. 


"  free  from  average  under  three  per  oent, 
unless  general,"  would  be  taken  to  mean 
"free  from  all  particular  losses  under 
three  per  cent." 

However  this  may  be,  it  seems  quite 
clear  from  the  passages  cited  that  these 
words  have  in  fact  obtained  this  meaning, 
and  consequently  my  judgment  most  be 
for  the  plaintiffs,  with  costs. 


Solicitors— BowdiffeSp  Bawle  &  Ck).,  agents  for 
Hill,  DickinBon  &  Co.,  Liverpool,  for  plain- 
tifEs;  Wynne,  Holme  &  Wynne,  agents  for 
H.  Forshaw  &  Hawkins,  LiverpooC  for  de- 
fendants. 


1888      1 
April  30.}  BOO*.  BLATOW. 

YvndoT  and  PurehoBW — Sale  of  Land — 
Covenant  againtt  Incumbrancei — Pamng 
Apportionment — MetropoUe  Management 
Act,  1862  (25  i&  26  Vict,  c  102),  e.  77— 
Conveyancing  Act,  1881  (44  de  45  Yiat*  e. 
41),  «.  7,  8ub'8,  1  (a). 

The  assessments  for  paving  expenses  ap- 
portioTied  under  the  Metropolis  Management 
Act,  1862,  section  77,  impose  a  personal 
liability  on  the  owners,  for  the  time  being, 
of  the  premises  for  which  they  are  (assessed, 
and  are  not  a  Charge  upon  the  land  within 
the  covenant  against  incumhranoea  con- 
tained in  section  7,  suh-sectian  1  (a),  of  the 
Conveyancing  Act,  1881. 

Appeal  from  Bow  County  Court. 

In  January,  1885,  the  Board  of  Works 
for  the  Hackiiey  District  of  the  Metropolis 
made  an  order  for  an  apportionment  of 
paving  expenses  against  the  defendant  as 
owner  of  certain  houses  within  the  dis- 
trict under  the  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c. 
102),  8.  77,  and  in  June,  1885,  the  de- 
fendant appeared  before  the  Finance  Com- 
mittee, and  an  order  was  made  tJiat  he 
should  pay  the  amount  by  instalments. 
In  July  the  defendant  contracted  to  sell 
the  premises  to  the  plaintiff,  and  in  Sep- 
tember, 1885,  executed  a  conveyance  of 
same  as  beneficial  owner  under  the  Con- 
veyancing Act,  1881.     At  that  time  the 
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Bf§  ▼.  Blayney. 
amount  due  upon  the  apportionment  had 
not  been  paid,  and  subsequently  the  Board 
called  upon  the  plaintiff  to  pay  the  amount 
dae,  and  the  plaintiff  having  paid  the 
same  sued  the  defendant  in  the  County 
Court  for  money  paid  at  his  request.  The 
Coanty  Court  Judge  gave  judgment  for 
the  defendant. 

Spokes,  for  the  plaintiff. — The  plaintiff 
became  liable  to  pay  the  paving  apportion- 
ment by  the  default  of  the  defendant ;  the 
defendant  was  liable  at  the  time  of  the 
conveyance,  and  this  liability  was,  if  not 
a  charge  upon  the  premises,  at  least  an 
incumtoinoe,  claim,  or  demand  made, 
occasioned,  or  suffered  by  the  defendant 
within  section  7,  sub-section  1  (a),  of  the 
Conveyancing  Act,  1881  (1). 

C.  E.  JaneSf  for  the  respondent,  was 
not  called  upon  to  argue. 

Field,  J. — ^The  judgment  of  the  County 
Court  was  clearly  right.  The  plaintiff, 
in  order  to  suoceed,  must  make  out  that 
the  defendant  had  covenanted  to  indemnify 
him  against  the  paving  apportionment,  and 
the  only  way  he  can  do  so  is  by  saying 
that  the  defendant  having  conveyed  to 
him  as  beneficial  owner  under  the  Con- 
veyancing Act,  1881,  the  conveyance 
contains  the  statutory  covenant  against 
incumbrances,  and  that  this  covers  this 
demand.  No  doubt,  if  this  were  a  charge 
under  the  Public  Health  Act,  1875,  that 
would  be  so,  for  that  Act  expressly  made 
apportionments  under  it  to  be  charges 
upon  the  land  (3),  as  Mr.  Justice  North 
held  in  the  case  of  In  re  Betteaworth  and 
RicKer  (2).     But  the  Act   under  which 


(1)  44  &46  Vict.  c.  41.  s.  7:  "(A)  In  a  con- 
veyance for  valaable  consideration,  other  than 
a  mortgage,  the  following  covenant  by  a  person 
who  conveys  and  is  expressed  to  convey  as 
beneficial  owner  [shall  be  deemed  to  be  in- 
clnded]  ....  and  that,  freed  and  discharged 
from,  or  otherwise  by  the  person  who  so  con- 
veys  sufficiently  indemnified  against,  all  such 
estates,  incumbrances,  claims,  and  demands 
other  than  those  subject  to  which  the  convey- 
ance is  expressly  made,  as  either  before  or  after 
the  date  of  the  conveyance  have  been  or  shall 
be  made,  oocasioned,  or  suffered  by  that  person 
or,te." 

{%)  Uw  Bep.  37  Gh.  D.  635. 

(3)  3H  k  39  Vict.  c.  65.  s.  257. 
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this  charge  is  made  (4)  does  not  make  it 
a  charge  upon  the  land;  it  was  only  a 
claim  or  demand  upon  the  defendant  per- 
sonally up  to  the  date  of  the  sale,  and 
never  affected  the  land  in  any  way,  and 
was  not  therefore  within  the  statutory 
covenant  against  incumbrances. 

Wills,  J. — I  am  of  the  same  opinion. 
It  is  clear  that  there  was  no  charge  upon 
the  land,  but  only  a  personal  liability  on 
successive  owners. 

Appeal  diamissed. 

Solicitors— G.  E.  k  F.    Bast,    for   appellant; 
Sydney  0.  Hadley,  for  respondent. 


1888.      1     MACET  V.  GILBERT.      (MABCH 

April  12.  J  eiaimani.) 

Bill  of  Sale — Canaideratton — Afatnieri' 
anee  of  Security — Sum  agreed  upon  by  the 
Parties — Sum  secured — BUls  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  d;  46 
Vict.  c.  43),  88.  7  and  9. 

A  hiU  of  sale  contained  a  covenant  for 
the  payment  by  the  grantor  of  all  rates, 
taxes,  and  outgoings  whatsoever  in  respect 
of  the  house  and  premises,  in  default  of 
which  the  grantor  should  pay  tJie  sams  and 
*^  charge  the  amount  to  the  grantor,"  and 
all  expenses  to  which  he  **  might  "  be  put, 
and  *'  which  said  sum^  "  should  be  "  added 
to  and  form  part  of  this  security"  The 
bUl  contained  a  power  to  seize  for  the 
catises  mentioned  in  section  7  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882:— 
Held,  affirming  the  Judge  of  the  County 
Courts  that  tlie  bill  of  sale  loas  bad,  as  being 
against  the  statutory  form  in  giving  to  the 
grantee  a  larger  right  than  he  woiUd  have 
had  if  the  form  had  been  followed. 

This  was  an  appeal  from  the  Wands- 
worth County  Court,  where  a  bill  of  sale 

(4)  25  &  26  Vict.  c.  102.  s.  77 :  "  Where  any 
....  district  board  shall  ....  have  paved  or 
be  about  to  pave  any  new  street,  the  owners  of 
the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  to  the  expenses  of 
paving  the  same,  as  well  as  the  owners  of  houses 
therein,  ....  and  any  ....  costs  or  expenses 
shall  be  recoverable  ....  from  the  present  or 
any  future  owner  of  the  preini«e5<.** 
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Macey  v.  Gilbert, 
was  held  bad,  as  not  following  the  sta- 
tutory form,  because  it  contained  a  cove- 
nant that  the  rates,  taxes,  and  all  other 
outgoings  in  respect  of  the  premises  on 
which  the  goods  charged  were,  should,  if 
not  paid  by  grantor,  be  defrayed  by  the 
grantee,  who  should  charge  the  amount  to 
the  grantor,  and  all  expenses  which  he 
might  be  put  to,  the  said  sums  to  be 
added  to  and  to  form  part  of  the  security. 

Henry  Kiachy  for  the  appellant. — ^This 
case  differs  from  Calvert  v.  Tliomaa  (1),  as 
in  that  case  the  words  were  held  to  be  too 
wide,  because  they  might  include  expenses 
incurred  before  the  execution  of  the  bill  of 
sale,  and  oppressive  charges,  and  it  is  not 
certain  or  ascertainable  what  expenses 
might  be  charged.  In  this  case  the  ex- 
penses could  only  be  expenses  that  are 
incurred  relative  to  the  payment  and  satis- 
faction of  outgoings.  There  is  nothing  in 
the  Act  to  prevent  a  covenant  agreed  upon 
as  being  one  for  the  maintenance  of  the 
security  being  inserted  in  a  bill  of  sale, 
provided  no  power  of  seizure  is  given,  al- 
though it  may  be  that  the  covenant  had 
not  the  effect  of  maintaining  the  security 
—Topley  V.  Corshie  (2). 

Loehnis,  for  the  respondent,  was  not 
called  on. 

Cave,  J. — I  think  this  appeal  must  be 
dismissed.  The  firat  objection  to  this 
covenant  is  that  the  words  are  too  wide, 
as  the  words  "  expenses  which  he  may  be 
put  to  **  would  include  expenses  such  as 
are  referred  to  in  the  case  of  Calvert  v. 
Thomas  (1);  to  which  it  is  answered  by 
the  appellant  that  these  words  differ  from 
those  in  that  case,  because  they  must  be 
construed  as  having  only  reference  to  ex- 
penses incurred  by  reason  of  the  non-pay- 
ment of  the  rates,  taxes,  and  other  out- 
goings in  respect  of  the  premises,  and  that 
constitutes  this  merely  a  covenant  agreed 
upon  between  the  parties  for  the  mainten- 
ance of  the  security,  which,  if  the  power  of 
seizure  on  breach  of  it  is  not  given,  does  not 
invalidate  the  bill  of  sale.  But  here  comes 
in  the  second  objection,  that  the  words 


<'  which  said  sums  shall  be  added  to  and 
form  part  of  this  security "  give  a  power 
of  seizure  in  the  event  of  such  expenses 
not  being  paid,  as  they  would  be  part  of 
the  sum  agreed  upon  between  the  parties 
to  be  secured,  on  fidlure  of  payment  of 
which  section  7  of  the  Act  of  1882  gives 
a  power  to  seize.  It  is  clear  that  tUs  is 
so.  After  any  expenses  shall  have  been 
incurred  in  respect  of  the  non-payment  by 
the  grantor  of  rates,  taxes,  or  other  out- 
goings, the  120/.,  or  any  balance  remaining 
unpaid,  is  not  the  sum  secured,  but  an 
additional  amount,  which  becomes  the 
"  sum  secured  "  within  section  7,  and  the 
grantee  would  have  a  right  to  seize  for 
expenses  incurred  in  respect  of  each  mat- 
tera,  even  after  the  whole  1207.  had  beea 
paid  ofil  This  is  in  direct  contravention 
of  the  Act. 

Smith,  J. — I  am  of  the  same  opinion. 
The  phraseology  in  Calvert  v.  Thomaa  (1) 
is  very  similar  to  that  used  in  this  bill  of 
sale,  and  there  being  no  express  limitation 
of  the  words  to  the  expenses  incurred  by 
reason  of  the  non-fulfilment  of  the  covenant 
to  pay  rates  and  taxes,  I  am  not  prepared 
to  say  that  these  words  would  not  include 
such  expenses  as  preparing  the  bill  of  sale. 
I  do  not  think  this  is  a  covenant  agreed 
upon  for  the  maintenance  of  the  security ; 
but  if  I  am  wrong  in  that,  is  there  no  power 
to  seize  f  How  do  the  words  differ  from 
''  shall  be  a  charge  on  the  goods  assigned, 
and  be  recoverable  in  the  same  manner  as 
the  sums  secured,"  which,  in  the  case  of 
The  Real  amd  Personal  Advance  Company 
V.  Clears  (3),  have  been  held  to  be  bad  t  I 
think  these  words  have  that  meaning,  and 
for  that  reason  this  bill  of  sale  is  void, 
and  the  learned  Judge  of  the  County  Court 
was  right. 

Appeal  dismissed^  with  costs. 


Solicitors— F.  Shirley  Turner,  for  appellant; 
H.  R.  Jones,  Wandsworth,  for  respondent. 


(1)  66   Law   J.   Rep.    Q.B.  470;   Law  Rep. 
19  Q.B.  D.  204. 

(2)  Ante,  p.  271 ;  Law  Rep.  20  Q.B.  D.  360. 


(3)  Ante,  p.  164 ;  Law  Rep.  20  Q.B.  D.  307. 
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Promissory  NoU^  toith  contemporaneous 
Bia  o/SaU—ValidUy—De/easmice-'Bills 
ofSaU  Act,  1878  (41  d:  42  Vict.  c.  31), 
«.  10. 

A  promissory  notSf  identical  in  dales  and 
figures  with  a  bill  of  sale  for  whick  it  was 
given  as  a  collateral  security ,  contained  a 
stipulation  which  amounted  to  a  defeasance 
of  the  hiU  of  sale  toithin  the  meaning  of 
the  Bias  of  Sale  Act,  1878,  s.  10  .—Held, 
reversing  the  decision  of  the  County  Court 
Judge,  that  the  promissory  note  was  not 
thereby  rendered  invalid. 

Appeal  from  the  decision  of  the  Coanty 
Court  Judge  of  Middlesex  sitting  at  Ed- 
monton. 

The  action  was  brought  to  recover  3U. 
9«.,  the  principal  and  interest  due  from 
the  defendant  to  the  plaintiffs  on  a  pro- 
missory note. 

The  facts,  as  stated  on  the  Judge's 
notes,  shewed  that  on  the  18th  of  Feb- 
ruary, 1886,  the  plaintiffs  lent  to  the  de- 
fendant ZOL  upon  the  security  of  a  bill 
of  sale  on  the  defendant's  furniture,  and 
at  the  same  time  took  from  the  defendant 
a  promissory  note  for  the  payment  of  30^. 
with  interest,  payable  by  instalments  of 
the  same  amount  and  upon  the  same  days 
as  provided  by  the  bill  of  sale.  The  pro- 
missory note  a]  so  contained  a  stipulation 
that  in  the  event  of  any  of  the  instalments 
falling  into  arrear,  then  the  whole  amount 
outstanding  on  the  promissory  note  should 
immediately  become  due  and  payable. 

The  County  Court  Judge  found  that 
the  bill  of  sale  and  promissory  note  were 
given  as  one  and  the  same  transaction,  and 
formed  one  contract  between  the  parties ; 
and  he  held  that  as,  by'  the  decision  in 
Cownsdl  V.  The  London  and  Westminster 
Loan  and  Discount  Conpany  (1),  a  similar 
stipulation  in  a  promissory  note  rendered 
a  UU  of  sale,  for  which  it  was  collateral 
■ecuri^,  void,  the  promissory  note  was 
also  invalid. 

W.  H.  Clay  {Mclntyre,  Q.C.),  for  the 
plaintifls.— The   decision  in  Counsell  v. 


(1)   66  Law  J.  Bep.  Q.B. 


Law  Bep. 


The  London  and-  Westminster  Loan  and 
Discount  Company  (1)  dpes  not  go  so  far 
as  to  render  the  promissory  note  also  in- 
vaUd.  The  Bills  of  Sale  Act,  1878,  s.  10, 
sub-s.  3,  declares  only  that  the  bill  of  sale 
shall  be  void  if  subject  to  a  defeasance  not 
contained  in  the  body  thereof,  but  does 
not  invalidate  other  securities  which  are 
severable — see  In  re  Burdett  (2),  over- 
ruling the  decision  of  this  Court. 

[Cave,  J. — In  that  case  my  brother 
Smith  and  I  decided  against  our  inclina- 
tions, but  in  deference  to  the  judgment  of 
the  Master  of  the  Rolls  in  Davies  v.  Bees 

(3)] 

In  the  present  case  the  promissory  note 

is  the  principal  security. 

The  Court  here  called  on 

Probyn,  for  the  defendant. — The  pro- 
missory note  is  not  in  an  ordinary  form ; 
it  contains  a  provision  which  was  held  in 
Simpson  v.  7^he  Charing  Cross  Bank  (4) 
to  invalidate  the  bill  of  sale.  It  is  a 
question  of  fact  whether  the  bill  of  sale 
and  the  promissory  note  are  one  transac- 
tion; the  County  Court  Judge  has  held 
that  they  are,  and  both  are  therefore  in- 
valid. It  is  the  same  as  though  the  note 
was  one  of  the  covenants  in  the  biU  of 
sale. 

Cave,  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  It  is  difficult  to 
understand  the  train  of  thought  which 
led  the  County  Court  Judge  to  hold  this 
promissory  note  to  be  invalid*  Prima 
facie  the  promissory  note  binds  the  defen- 
dant, but  the  ground  on  which  he  seeks 
to  avoid  his  liability  is  that  as  he  con* 
temporaneously  gave  a  bill  of  sale  on  his 
effects  as  security  for  the  payment  of  the 
same  sum  of  money — each  document  form- 
ing part  of  one  transaction — and  that  as 
the  stipulation  in  the  promissory  note 
would  render  the  bill  of  sale  void,  there- 
fore the  promissory  note  is  also  void.  I 
cannot  understand  why.  In  Davies  v. 
Rees  (3)  it  was  held  that  a  covenant  to 
pay  principal  and  interest  of  money  lent 
could  not  be  enforced  because  it  was  con- 
tained in  a  bill  of  sale  which  was  void  j 

(2)  Ante,  p.  263  ;  Law  Bep.  20  Q.B.  D.  810. 

(3)  65  Law  J.  Bep.  Q.B.  363;    Law  Bep. 
17  Q.B.  D.  484. 

(4)  84  W.  B.  668. 
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but  the  care  and  elaboration  employed  in 
the  judgment  to  point  out  that  the  cove- 
nant was  void,  because  contained  in  the 
bill  of  sale,  is  strong  proof  that  where  the 
covenant  is  contained  in  a  collateral  docu- 
ment an  objection  to  its  enforcement  on 
the  ground  that  it  forms  an  integral  part 
of  the  bill  of  sale  would  fail. 

The  present  case  is  altogether  different. 
The  document  which  contains  the  promise 
to  pay  is  not  made  void  by  any  statute ; 
it  does  not  give  the  grantee  any  rights  in 
respect  of  the  personal  chattels  included 
in  the  bill  of  sale ;  and  the  defendant  can- 
not say,  as  in  Davies  v.  Rees  (3),  that  it  is 
an  integral  part  of  the  bill  of  sale.  We 
therefore  give  judgment  in  favour  of  the 
plaintiff  for  the  amount  which  the  County 
Court  Judge  could  have  given. 

Smith,  J. — I  am  of  the  same  opinion. 
The  learned  County  Court  Judge  appears 
to  have  proceeded  on  a  misunderstsinding 
of  the  language  of  the  Master  of  the  RolS 
in  CounseM  v.  The  London  omd  Westminster 
Loom,  and  Discount  Company  (1),  to  the 
effect  that,  having  regard  to  the  identity 
of  the  figures  and  dates  in  the  two  docu- 
ments in  question  there,  and  to  the  fact 
that  both  documents  related  to  the  same 
transaction,  there  was  but  one  contract 
between  the  parties  contained  in  the  docu- 
ments ;  but  the  raiio  decidendi  of  that 
case  was  that,  inasmuch  as  the  promissory 
note  acted  as  a  defeasance  of  the  bill  of 
sale  within  the  meaning  of  the  Bills  of 
Sale  Act,  therefore  the  bill  of  sale  was 
rendered  void.  It  is  here  contended  that 
because  the  bill  of  sale  would  be  void 
by  the  Bills  of  Sale  Act,  therefore  the 
promissory  note  is  bad ;  but  there  is  no 
enactment  which  renders  the  promissory 
note  void.  It  has  been  urged  that  the 
documents  are  one  and  the  same ;  but  in 
fact  they  are  separate  documents.  The 
promissory  note  could  not  be  registered, 
nor  could  the  same  stamp  carry  the  two. 
I  agree,  therefore,  that  this  appeal  must 
be  allowed. 

Appeal  aUotoed. 

Solicitors— Rogers,  Harrison  &  Co.,  for  plaintiffs  j 
Norris,  AUeDs  Sc  Chapman,  for  defendant. 


1888. 
May  12 
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MULLENEISEN   V.   00UL80F 

{No.  2). 


Practice  —  Prohibition  —  Appeal  in 
Forma  Pauperis — Eules  of  Supreme  Court, 
Order  XVL  rule  22 ;  Order  LXVIII.  rules 
I  and  2. 

Order  XVL  rule  22  does  not  apply  to 
proceedings  on  the  Croum  side  of  the  Queen's 
Bench  Division,  and  therefore  a  party  can- 
not be  admitted  to  appeal  in  forma  pau- 
peris against  a/n  order  for  prohibition. 

Appeal  from  chambers.  The  action, 
which  was  commenced  in  the  High  Court 
by  the  appellant  against  Conlson  alone,  was 
remitted  to  the  County  Court  under  sec- 
tion 10  of  the  County  Court  Act,  1867 
(30  &  31  Vict.  c.  142).  In  the  County 
Court  the  plaintiff  obtained  leave  to  join 
one  Strousberg  as  defendant,  and  obtained 
judgment  against  both  defendants,  gtroos- 
berg  did  not  appear  at  the  trial  in  the 
County  Court,  but  obtained  an  order  in 
chambers  prohibiting  all  further  proceed- 
ings against  him  on  the  judgment.  This 
order  was  affirmed  by  the  Divisional  Court 
(1).  The  plaintiff  appealed  from  the  deci- 
sion  of  the  Divisional  Court,  and  obtained 
an  order  from  the  Master  allowing  him  to 
appeal  in  forma  pauperis.  This  order, 
which  was  made  expartCyWSA  subsequently, 
on  the  application  of  Strousberg,  rescinded 
by  the  Master,  and  on  the  plaintiff's  appeal 
to  chambers  Denman,  J.,  referred  the  matter 
to  the  Court 

G.  S.  Bower,  for  Strousbei^. — There  is 
no  jurisdiction  to  allow  a  party  to  appear 
in  forma  pauperis  in  proceedings  in  prohi- 
bition. The  practice  as  to  proceedings  by 
or  against  paupers  is  regulated  by  Order 
XYI.  rules  22  to  31  only,  and  therefore 
cannot  apply  to  prohibition,  which  is  a 
proceeding  on  the  Crown  side,  because  by 
Order  LXVIII.  rules  1  and  2,  Order  XVL 
does  not  apply  to  proceedings  on  the  Crown 
side. 

Overend,  for  the  plaintiff. 

Cave,  J.  [after  stating  the  ^ts,  pro- 
ceeded :] — I  am  of  opinion  that  there  is  no 
power  to  admit  the  appellant  to  appeal  «• 

(1)  AnU.  p.  334 ;  Law  Bep.  20  qJ3.  D.  667. 


Digitized  by 


Google 


MlCffAKT.tfAft  1887  to  MICHABLMAS  1838. 


^Oh.  51.] 

MuUenMten  v.  CouUon. 
forma  pauperis  from  the  order  of  the 
Divisional  Court  granting  prohibition. 
The  counsel  for  the  plaintiff  is  obliged  to 
admit  that  there  is  no  case  of  any  appear- 
ance in  forma  pauperis  in  proc^ings  in 
prohibition  before  the  Judicature  Acts. 
The  provisions  relating  to  appearance  in 
funna  pauperis  are  contained  in  Order 
XYLy  andy  whatever  the  extent  and  coa- 
straction  of  that  order  may  be,  it  is  clear 
by  the  express  terms  of  Order  LXVIIl. 
that  Order  XYI.  has  no  application  to 
proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division.  Therefore  Order 
XYI.  does  not  assist  the  appellant,  and  as 
he  can  shew  no  precedent  independently 
of  the  rules  it  is  dear  that  he  must  fail  in 
this  appeal.  The  Crown  Office  Hules  con- 
tain no  provision  at  all  for  appealing  in 
forma  pauperis.  If  such  a  practice  were 
introduced  into  proceedings  on  the  Crown 
side  it  is  difficult  to  see  how  it  could  be 
restricted ;  and  the  consequence  would  be 
that  a  defendant  to  an  indictment  or  in- 
formation in  the  Queen's  Bench  Division 
would  be  admitted  to  defend  in  forma 
pauperis^  and.  have  counsel  and  solicitor 
aangned  to  him,  whereas  he  would  have 
no  such  advantage  on  an  ordinary  proceed- 
ing. I  do  not  thuik  that  that  was  intended. 
For  these  reasons  I  think  the  Master  was 
right  in  rescinding  his  first  order,  and  that 
tins  appeal  must  be  dismissed. 

SifiTH,  J. — I  am  of  the  same  opinion. 
I  say  nothing  about  the  construction  to  be 
put  on  Order  XYI.  rule  22  j  that  is  quite 
immaterial.  Prohibition  is  a  proceeding 
on  the  Crown  side,  and  it  is  admitted  that 
unless  Order  XYI.  applies  to  proceedings 
on  the  Crown  side,  the  plaintiff  cannot 
succeed  in  this  appeal.  But  it  is  clear 
that  Order  XYI.  does  not  apply,  for  Order 
LXYIII.  rule  1  expressly  provides  that 
procedure  or  practice  on  the  Crown  side 
shall  not  be  affected  by  Order  XYI.  The 
Master  ,wa8  therefore  right  in  rescinding 
the  order  made  ex  parte. 

Appeal  dismissed, 

Solidtors-G.  W.  Chnrchley,  for  plaintiff;  W. 
Mitchell,  for  Strousberg. 
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May  9. 

Landlord  a/nd  Tenant — Assignment  of 
Term — Surrender  of  part  of  Demised  Pre- 
mises  by  Assignee — Covenant  to  pay  Rent. 

The  plaintiff  demised  to  the  defendant  a 
house  and  premises  for  a  term  of  years  at 
a  yearly  rent,  the  defendant  covenanting 
that  he  would  pay  the  rent.  The  defen- 
dant assigned  all  his  interest  in  the  term. 
The  assignee  surrendered  to  the  plaintiff 
for  good  consideration  a  smaU  portion  of 
the  premises,  receiving  instead  an  addi- 
tional building  which  was  a  fair  equiva^ 
lent  in  value  for  the  part  surrendered. 
There  was  no  surrender  of  the  original 
tenancy,  and  no  substantial  alteration  of 
the  demised  premises : — Held,  that  the  de- 
fendant continued  liable  upon  his  covenant 
to  pay  rent. 

Appeal  from  the  decision  of  the  Judge 
of  the  Suffolk  County  Court,  holding  the 
plaintiff  entitled  to  judgment  for  12^.  lOs., 
the  amount  of  a  quarter's  rent  of  premises 
demised  by  him  to  the  defendant.  The 
facts  and  arguments  will  be  found  fully 
set  out  in  the  judgment  of  Smith,  J. 

Jelf  Q.G,  and  H.  T&rreU,  for  the  defen- 
dant, in  support  of  the  appeal. 

ChanneU,  Q.C,  and  Jason  Smith,  for  the 
plaintiff 

The  following  authorities  were  cited,  in 
addition  to  those  referred  to  in  the  judg- 
ment : — Viner's  Abridgment,  vol.  3,  tit. 
"Apportionment,"  s.  10,.  vol.  6,  tit. 
"  Covenant,"  s.  11,  Chanter  v.  Leese  (1), 
Stevenson  v.  Lambard  (2),  Movie  v.  Garrett 
(3),  Brooke's  Abridgment,  tit.  **  Contract," 
pi.  16,  tit.  "  Apportionment,"  pi.  7,  Baker 
V.  Gostling  (4),  and  Upton  v.  Townend  (5). 

The  following  written  judgments  were 
delivered  on  May  9  : — 

Smith,  J.— On  the  21st  of  May,  1878, 

(1)  4  Mee.  &  W.  296 ;  9  Law  J.  Rep.  Bxch. 
327. 

(2)  2  East,  676. 

(3)  41  Law  J.  Rep.  Exch.  62 ;  Law  Rep. 
7  Exch.  101. 

(4)  1  Bing.  N.O.  19  ;  3  Law  J.  Rep.  C.P.  292. 

(5)  17  Com.  B.  Rep.  30 ;  26  Law  J.  Rep.  C.P. 
44. 
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the  plaintiff  by  deed  under  seal  demised 
to  the  defendant  a  house  and  premises 
situated  in  Bath  Street,  Camberwell,  for 
the  term  of  twenty-one  years,  from  the 
25th  of  March  then  last  past,  at  the  yearly 
rent  or  sum  of  50^.,  payable  quarterly,  and 
in  the  lease  the  defendant  covenanted  that 
he  would  duly  pay  the  rent  upon  the  re- 
spective quarter-days  to  the  plaintiff.  The 
lease  was  in  ordinary  form,  and  nothing 
turns  upon  the  phraseology  of  it.  On  the 
3rd  of  January,  1879,  the  defendant  as- 
signed all  his  interest  in  the  term  to 
Thomas  Rowland  Evans,  who  entered  upon 
the  premises  and  paid  the  rent.  On  the 
9th  of  October,  1882,  Evans,  for  the  sum 
of  25/.  and  other  considerations,  surrendered 
to  the  plaintiff  a  small  portion  of  the 
premises,  and  we  take  it  as  a  fSaxH)  esta- 
blished in  the  case  that  the  fair  rent  ap- 
portionable  for  the  area  so  surrendered  to 
the  plaintiff,  assuming  that  there  were  no 
otjher  considerations  in  the  case,  is  il,  per 
annum.  Evans  subsequently  assigned  his 
interest  in  the  term  to  Charles  Morgan 
(not  the  defendant),  who  in  December, 
1887,  became  bankrupt.  The  plaintiff 
thereupon  brought  the  present  action 
against  the  defendant,  upon  his  covenant 
contained  in  the  lease  of  the  21st  of  May, 
1878,  and  claimed  a  quarter's  rent  due 
September,  1887— namely,  12?.  10«.,  less 
IZ.,  the  apportioned  rent  of  plot  surrendered 
as  aforesaid.  The  County  Court  Judge 
decided  in  favour  of  the  plaintiff,  and  the 
defendant  appealed. 

It  was  contended  on  behalf  of  the  de- 
fendant that  the  covenant  sued  on  was  a 
personal  covenant  to  pay  a  stipulated  sum 
of  money,  and  that  consequently  all  or  none 
of  the  money  covenanted  to  be  paid  could 
be  recovered  by  action  upon  such  covenant. 
It  was  insisted  that,  where  an  assignee  of 
a  lessee  surrendered  part  of  the  subject- 
matter  of  the  demise  to  the  lessor  without 
the  consent  of  the  lessee,  the  personal 
covenant  of  the  lessee  contained  in  the 
lease  to  pay  rent  was  gone,  because  the 
.  covenant  of  the  lessee  was  to  pay  the  rent 
for  the  whole  of  the  premises  demised, 
and  not  for  that  part  left  after  surrender 
by  the  asfdgnee,  and  that  such  surrender 
was  either  an  eviction  of  the  lessee  by 
the  lessor,  or  such  a  failure  of  the  con- 
sideration or  alteration  of  the  contract 


as  to  create  a  good  defence  to  an  action 
on  the  covenant.  I  cannot  agree  with 
this  proposition.  As  to  its  being  an 
eviction,  I  am  clearly  of  opinion  that  a 
lessee,  by  assigning  all  his  interest  in  the 
term  to  an  assignee,  empowers  the  assignee, 
if  he  so  desires,  to  surrender  to  the  lessor 
all  or  any  part  of  the  demised  premises ; 
and  such  a  surrender  accepted  by  the 
lessor  is  not  at  law  an  eviction  of  the 
lessee  by  the  lessor.  To  constitute  an 
eviction  at  law  the  lessee  must,  to  use  the 
pleader's  language,  establish  that  the  lessor, 
without  his  consent  imd  against  his  will, 
wrongfully  entered  upon  the  demised  pre- 
mises and  evicted  him,  and  kept  him  so 
evicted.  How  can  it  be  said,  when  the 
lessee  has  clothed  the  assignee  with  fall 
power  to  agree  with  the  lessor  as  to  a 
surrender  of  the  whole  or  any  part  of  the 
premises  assigned,  that  the  lessor  has 
wrongfully  entered  upon  the  premises  and 
evicted  the  lessee  %  On  the  contrary,  the 
lessor  has,  with  the  consent  of  the  lessee, 
rightfully  entered ;  and  as  to  evicting  the 
lessee,  he  was  not  upon  the  demised  pre- 
mises, and  had  no  right  to  be  there  when 
the  lessor  re-entered. 

If,  however,  the  assignee  surrenders  to 
the  lessop  under  such  circumstances  that 
the  effect  of  the  surrender  is  to  operate  as 
a  surrender  at  law  of  the  original  tenancy 
and  a  new  demise  of  the  part  retained, 
then  I  should  be  of  opinion  that,  inasmuch 
as  the  term  out  of  which  the  rent  was 
created  had  come  to  an  end,  the  lessee  was 
exonerated  from  further  performing  the 
obligation  of  his  covenant.  The  term  would 
have  ceased  to  exist,  and  the  covenant  also. 
That  a  mere  surrender  of  a  small  part  of 
the  premises  demised  does  not  create  a 
surrender  by  operation  of  law  of  the  ori- 
ginal tenancy  and  a  creation  of  a  new 
tenancy  of  the  jiart  retained  is  clear.  The 
case  of  Holme  v.  Brunskill  (6),  in  the 
Court  of  Appeal,  is  express  upon  this 
point.  In  that  case  the  plaintiff  had  let 
to  a  tenant  a  farm  of  234  acres,  and  some 
rights  of  pasturage  on  Upland  fells,  together 
with  a  flock  of  sheep,  at  the  rent  of  35^  a 
year.  By  agreement  the  tenant  subse- 
quently surrendered  to  the  plaintiff,  his 

(6)  47  Law  J.  Rep.  Q.B.  610;  Law  Rep. 
3  Q.B.  D.  495. 
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landlord,  a  field  of  seven  acres,  part  of  the 
land  demised,  worth  lOl.  a  year.  One  of 
the  points  insisted  on  was  that  this  was  a 
surrender  of  the  old  tenancy  hy  operation 
of  law ;  but  Lord  Justice  Cotton,  in  deliver- 
ing the  judgment  of  himself  and  Lord 
Justice  Bowen  (and  in  this  the  Master  of 
the  Bolls  agreed),  said  :  "  It  was,  however, 
aigued  that  the  effect  of  giving  up  the 
field  must  be  a  surrender  of  the  old 
tenancy.  We  are  of  opinion  that  this 
cannot  be  maintained,  and  that,  notwith- 
standing the  surrender  to  a  landlord  of 
part  of  the  land  demised,  the  former 
tenancy  of  the  remainder  of  the  farm  still 
continues." 

What  are  the  facts  of  the  present  case  ) 
At  the  date  of  the  demise  there  was  an  old 
passage  on  the  one  side  of  the  house  used 
as  a  scullery.  The  plot  of  land  upon  which 
the  scullery  stood  was  some  few  feet  in 
area,  and  was  the  part  surrendered.  In 
consideration  of  the  surrender  the  plaintiff 
paid  to  Evans,  the  assignee,  25Z.,  and  built 
for  him  at  the  rear  of  the  house,  upon  a 
small  yard  which  then  existed,  a  fresh 
scullery,  together  with  conveniences,  which 
in  the  opinion  of  the  surveyor  agreed  upon 
by  the  parties  had  this  effect,  that  the 
substituted  scullery  was  a  fair  equivalent  in 
value  for  the  original  scullery  surrendered, 
and  that  the  value  of  the  property  was  not 
lessened  in  consequence  of  the  exchanges. 

What,  then, is  the  result]  Assuming  that 
between  the  lessor  and  the  assignee  a  re- 
bate of  4?.  per  annum  rent  was  to  be  ' 
allowed — but,  as  to  this,  I  do  not  hold  that 
there  was — we  have  the  original  lease 
clearly  remaining,  the  premises  of  the  same 
value  as  before,  and  in  our  judgment  the 
alteration  proved  to  be  unsubstantial.  If 
it  be,  as  the  defendant  insists  and  the 
plaintiff  denies,  a  covenant  to  pay  an 
agreed  specific  sum  of  money,  it  becomes 
similar  to  an  undertaking  to  pay  the  amount 
of  any  other  liquidated  sum  of  money, 
Buch  as  a  bill  of  exchange,  to  which  no 
defence  exists,  unless  there  be  a  total 
failure  of  consideration,  as  has  been  re- 
peatedly held.  Why,  then,  is  the  defen- 
dant absolved  from  this  covenant  to  pay 
rent)  Because,  it  is  said,  he  cannot  now 
do  what  he  woulii  have  been  able  to  do, 
for  he  would  have  been  able  to  have  turned 
his  cart  round  in  the  backyard,  whereas 


the  substituted  scullery  now  prohibits  him 
from  doing  so.  Be  it  so ;  but  what  right 
had  he  in  or  to  the  backyard  at  all  after 
his  assignment  to  Evans?  None  at  alL 
He  had  parted  with  all  his  interest  in  the 
premises,  and  had  no  right  whatever 
therein.  In  my  .judgment,  the  lease  exist- 
ing, as  it  undoubtedly  does,  the  defendant 
has  no  defence  whatever  to  an  action  upon 
his  covenant. 

As  to  the  suggestion  that  the  lessee  might 
get  a  vesting  order  under  the  bankruptcy 
of  Morgan,  this  does  not,  in  my  judgment, 
affect  the  case.  At  the  date  of  the  cove- 
nant  and  assignments  no  such  right  existed, 
and,  if  this  be  material,  it  seems  to  me 
that  at  most  it  may  be  a  benefit  to  the 
leEsee,  and  in  no  way  affects  his  obligation 
upon  his  covenant.  For  these  reasons  the 
plaintiff  would,  if  he  had  sued  for  it,  have 
been  entitled  to  the  whole  12/.  10«.,  the 
quarter's  rent  due  September,  1887,  and 
covenanted  to-  be  paid.  The  plaintiff, 
however,  says  that  he  only  asks  for  the 
121.  lOs.,  less  the  IL  apportioned  rent  for 
the  part  surrendered.  Why  he  does  so 
we  cannot  understand,  except  it  be  his 
desire  to  argue  an  abstruse  point  of  law  ; 
he  says  that  rent  issues  out  of  every  part 
of  the  land  demised,  that  it  is  capable  of 
apportionment,  that  whether  the  action  be 
now  founded  upon  debt  or  upon  covenant 
to  pay  rent,  it  is  apportionable,  and  the 
judgment  of  Chief  Justice  Tindal,  in 
Baker  v.  Goatling  (7),  was  cited  to  shew 
the  difference  between  a  covenant  to  pay 
an  agreed  stipulated  sum  of  money  and  a 
covenant  to  pay  rent,  and  it  is  contended 
that  Baron  Pollock,  in  The  Mayor  of 
Swansea  v.  Thomas  (8),  had  so  held  not- 
withstanding what  was  said  by  Lord  Ellen- 
borough  in  Stevenson  v.  Lambard  (9). 

Inasmuch,  however,  as  we  are  of  opinion, 
for  the  reasons  given  above,  that  the  plain- 
tiff is  entitled  to  judgment  for  at  least 
11/.  10«.,  and  he  does  not  ask  for  more,  I 
abstain  from  discussing  the  somewhat  re- 
condite point — and,  moreover,  holding  the 
opinion  I  do,  whatever  I  might  say  on  the 
subject  would  be  obiter.  With  reference 
to  that  part  of  the  judgment  of  my  brother 

(7)  1  Bing.  N.C.,  at  p.  27. 

(8)  52  Law  J.  Kep.  Q.B.  340 ;  Law  Rep 
10  Q.B.  D.  48. 

(9)  2  East,  675. 
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Pollock  dealing  with  the  extinguishment 
of  the  debt,  I  only  wish  to  add  that  I 
agree  with  him  if  his  observations  are 
xnade  upon  the  assumption  that  there  was 
no  covenant  to  pay  rent;  but  it  would 
seem  upon  the  facts  stated  that  there  was 
such  a  covenant;  and,  if. so,  I  do  not  see 
how  the  receipt  of  rent  by  the  lessor  from 
the  assignee  of  a  lessee  can  get  rid  of  the 
lessee's  positive  personal  covenant  to  pay 
rent.  This  is  the  only  observation  I  wish 
to  make  upon  his  judgment,  and  I  make 
it  solely  because  otherwise  it  might  be 
said  that  I  agree  that  receipt  of  rent  by  a 
lessor  from  assignee  of  a  lessee,  of  itself 
gets  rid  of  a  covenant  to  pay  rent,  which 
I  do  not.  The  plaintiff,  therefore,  will 
obtain  judgment  for  \\l,  10«.,  and  this 
appeal  must  be  dismissed,  with  costs. 

Cave,  J.  (10).— The  liability  of  a  lessee 
to  pay  rent  under  his  covenant — that  is, 
his  liability  under  privity — may  come  to 
an  end,  first,  by  surrender;  secondly,  by 
failure  of  consideration — as,  for  instance, 
by  eviction,  or  such  a  change  as  makes  the 
subject  of  demise  substantially  a  different 
thing  from  that  originally  contracted  for. 
In  this  case  I  agree  that  there  has  been 
no  surrender  of  the  term,  for  the  reasons 
which  my  brother  Smith  has  given; 
nor  has  there  been  any  eviction  or  sub- 
stantial alteration  of  the  subject-matter 
of  the  demise.  The  counsel  for  the  plain- 
tiff says  that  no  matter  what  the  alteration 
of  the  subject-matter  of  the  demise  may  be, 
the  rent  payable  under  the  covenant  may 
be  apportioned,  and  the  lessee  may  be  held 
liable,  no  matter  how  much  of  the  demised 
premises  has  been  surrendered,  for  so  much 
of  the  rent  as  a  jury  may  consider  to  be 
the  proportionate  value  of  the  remainder. 
As  at  present  advised,  I  am  unable  to 
assent  to  this  proposition,  for  the  following 
i-easons.  The  liability  of  a  lessee  under 
his  covenant  after  an  assignment  arises 
from  express  contract,  no  such  liability 
being  implied  at  law.  If  the  liability  still 
exists,  it  must,  I  think,  exist  as  a  whole, 
for  as  the  law  implies  no  covenant  at  all 
in  such  a  case,  it  will  not  imply  a  modified 
covenant  to  suit  modified  circumstances, 
and  the  liability  exists  by  virtue  of  the 

(10)  This  judgment  was  delivered  subsequent 
to  that  of  Smith,  J. 


express  terms  of  the  oovenanty  or  not  at 
all.  It  is  not,  however,  necessary  to  de- 
cide, nor  most  I  be  taken  to  have  decided, 
this  point.  It  is  enough  for  the  present 
purpose  to  say  that  in  this  case  there  is  no 
surrender  and  no  failure  of  oonsideratbn, 
and  therefore  the  plaintiff  is  stiU  entitled  to 
recover  the  rent  covenanted  to  be  paid.  If 
he  choose  to  take  judgment  for  a  less  sum, 
that  is  a  matter  for  his  own  consideration 
only.  In  my  judgment  the  County  Court 
Judge  was  right  in  the  result  at  which  he 
arrived,  and  the  appeal  should  be  dismissed, 
with  costs. 

Appeal  dismisied. 

Solicitors — Wolferstan  &  Avery,  for  plaintiff; 
Daniel  Jones  &  Linnett,  for  defendant. 
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Practice — Service  ouJt  of  the  Juriedie- 
turn — ^^ Proper  Party  to  an  Action'* — 
AUemative  Cause  of  Action  against  Person 
out  of  the  Jurisdiction — Rules  of  the 
Supreme  Court,  Order  XL  rule  1  (g),  and 
Order  XVI.  rules  4,  6,  and  7. 

A  person  who,  if  within  the  jurisdiction^ 
could  he  joined  as  a  defendant  to  an  action 
under  Order  XVI.  rules  4,  6,  arid  7,  is  a 
"proper  party  to  an  action*'  unthin  the 
meo/ning  of  Order  XL  rule  1  (g),  and,  if 
he  is  out  of  the  jurisdiction,  service  of  a 
notice  of  a  uyrit  of  summons  upon  him 
may  be  allowed  by  the  Court  or  a  Judge 
under  that  sub-section. 

Appeal  from  an  order  of  Denman,  J., 
at  chambers,  refusing  to  set  aside  an  order 
giving  the  plaintiffs  leave  to  issue  a  con- 
current writ  in  the  action  and  to  serve 
notice  thereof  out  of  the  jurisdiction. 

The  action  was  brought  by  the  plaintiffii^ 
Messrs.  Massey  &  Sawyer,  Bhi|X)wners,  of 
Hull,  against  Messrs.  Aicardi  Heynes  k 
Co.,  brokers,  of  the  city  of  London,  and 
Messrs.  Sohenker  <&  Co.,  merchants,  of 
Fiume,  in   the    empire    of  Austria,  the 
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cbim  against  the  defendants  Heynes  k 
Oo.  being  for  damages  for  breach  of  their 
wanantf  that  they  were  authorised  by 
the  defendants  Schenker  k  Co.  to  sign  a 
charter-party  on  their  behalf  between  them 
and  the  plaintiffis,  and  against  the  defen- 
dants Schenker  k  Co.,  for  discovery  and 
for  damages  for  breach  of  the  charter- 
party  in  not  loading  a  cargo  on  board  the 
pl&intifis'  ship,  pursuant  to  the  terms 
thereof. 

It  appeared  that  the  defendants  Schenker 
k  Qo,  had  chartered  a  steamship  from  the 
plaintifib  for  a  voyage  from  the  Adriatic  to 
Bordeaux,  the  charter-party  being  signed 
by  Heynes  k  Co.,  by  telegraphic  authority, 
as  their  agents,  and  had  subsequently  re- 
pudiated the  charter-party,  on  the  ground 
that  Heynes  k  Co.  had  inserted  a  clause 
therein  without  their  authority. 

Heynes  &  Co.,  on  the  other  hand,  denied 
that  they  had  exceeded  their  authority  by 
inserting  the  clause,  and  disclaimed  all 
responsibility  in  the  matter  on  the  ground 
that  they  acted  merely  as  agents. 

Under  these  circumstances  the  plaintiffs 
implied  for  and  obtained  leave  under  Order 
XI.  rule  1,  to  issue  a  concurrent  writ  and 
serve  notice  thereof  on  the  defendants 
Schenker  k  Co.  out  of  the  jurisdiction. 

The  notice  was  served  pursuant  to  the 
order  on  the  2nd  of  January,  1888,  and  on 
the  9th  of  March  judgment  was  signed 
against  them  in  default  of  appearance,  and 
a  writ  of  enquiry  issued,  and  heard  upon 
the  5th  of  April,  and  a  verdict  given 
against  them. 

On  the  16th  of  April,  1888,  the  plaintiffs 
served  on  Messrs.  Hunting  k  Pattison  a 
gsmishee  order,  attaching  all  moneys  of  the 
defendants  Schenker  k  Co.  in  their  hands. 

The  defendants  Schenker  k  Co.  then 
applied  that  the  order  giving  the  plaintiffs 
Hbeity  to  issue  a  concurrent  writ  and 
serve  notice  thereof  abroad,  together  with 
the  writ  or  judgment  and  all  other  pro- 
ceedings thereunder,  qiight  be  rescinded 
and  set  aside,  and,  the  application  being 
refased,  appealed. 

BoUarns,  for  the  defendants  Schenker 
A  Co.— The  order  for  service  of  the 
notice  of  the  writ  out  of  the  jurisdiction 
▼as  uUra  vires.  It  clearly  could  not 
on  the  facts  stated  be  made  under  the 
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powers  of  Order  XI.  rule  1  (e),  and  it  is 
submitted  that  the  case  does  not  come 
within  the  true  meaning  of  Order  XI. 
rule  1  (^)  (1).  Sub-section  (^)  only  applies 
where  the  defendants  to  be  served  out  of 
the  jurisdiction  are  equally  liable  with  the 
defendants  within  the  jurisdiction  in  re- 
spect of  the  same  cause  of  action.  Here 
the  cause  of  action  against  the  foreign 
defendants  is  alternative  only,  since  if  the 
English  brokers  are  liable  to  the  plaintiffs 
for  a  breach  of  warranty  of  authority,  the 
foreign  defendants  are  not  liable,  and  if 
the  foreign  defendants  are  liable  for  breach 
of  contract,  there  is  no  cause  of  action 
against  the  English  brokers.  Sub-section 
(g)  does  not  apply  to  such  an  alternative 
remedy,  and  the  foreign  defendants  are 
neither  necessary  nor  proper  parties 
within  its  meaning  to  an  action  properly 
brought  against  Sie  English  defendants 
for  bi^-each  of  warranty.  In  Sykes  v.  Scholr 
Jield  (2),  which  appears  to  be  the  only  case 
in  which  the  sub-section  has  been  discussed, 
the  cause  of  action  was  the  same  against 
all  the  defendants. 

Further,  the  defendants  Schenker  k  Co. 
cannot  be  made  parties  to  the  action  for 
purposes  of  discovery  only. 

English  Harrison,  for  the  plaintiflb. — 
There  is  nothing  in  sub-section  {g)  to 
limit  the  words  "necessary  or  proper 
parties"  to  persons  only  who  are  jointly 
liable  with  others  duly  served  within  the 
jurisdiction.  The  action  is  properly 
brought  against  the  English  brokers,  and 
the  foreign  defendants  could,  if  they  were 
within  the  jurisdiction,  be  properly  added 
as  parties  under  Order  XVI.  rule  4  (3). 

(1)  Order  XI.  rale  1  of  the  Hules  of  the 
Supreme  Court  provides  as  follows :  "  Service 
out  of  the  jurisdicUoQ  of  a  writ  of  summons, 
or  notice  of  a  writ  of  summons,  may  be  allowed 
by  the  Court  or  a  Judge  whenever  (0)  the  action 
is  founded  on  any  breach,  or  alleged  breach, 
within  the  jurisdictionof  any  contract,  wherever 
made,  which,  according  to  the  terms  thereof, 
ought  to  be  performed  within  the  jurisdiction, 
unless  the  defendant  is  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland  ;  or  (g)  any  per- 
son out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within 
the  jurisdiction." 

(2)  28  Sol.  Journ.  477. 

(3)  Order  XVI.  rule  4  of  the  Rules  of  the 
Supreme  Court  provides  as  follows :  "  All  persons 
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That  being  so,  they  are  proper  parties  to 
the  action  within  the  meaning  of  Order 
XI.  rule  1,  sub-section  (^),  and  the  order 
for  service  on  them  out  of  the  jurisdiction 
was  rightly  made. 
HoUamSy  in  reply. 

Wills,  J. — This  is  an  application  to  set 
aside  an  order  for  the  service  out  of  the 
jurisdiction  of  a  notice  of  a  writ  issuex]  in 
this  Court  against  two  sets  of  defendants, 
the  one  a  firm  of  English  brokers,  and  the 
other  a  foreign  firm  resident  and  carrying 
on  business  at  Fiume  in  the  empire  of 
Austria.  The  action  is  brought  in  respect 
of  a  contract,  no  breach  of  which  was 
alleged  to  have  taken  place  in  this  country, 
so  that  the  Austrian  firm  could  not  have 
been  made  defendants  under  Order  XI. 
rule  1,  sub-8.  {e),  the  sub-section  under 
which  in  actions  of  contract  these  notices 
of  writs  are  ordinarily  allowed  to  be  served 
out  of  the  jurisdiction.  If,  therefore,  the 
order  for  the  service  of  this  notice  is  good, 
it  must  be  supported  under  sub-section  {g) 
of  the  same  rule,  which  provides  that  such 
a  notice  may  be  served  whenever  "any 
person  out  of  the  jurisdiction  is  a  neces- 
sary or  proper  party  to  an  action  properly 
brought  against  some  other  person  duly 
served  within  the  jurisdiction."  Kow  the 
nature  of  the  plaintifTs'  complaint  against 
these  two  separate  sets  of  defendants  is 
this  :  The  defendants  Heynes  &  Co.,  a  firm 
of  English  brokers,  were  instructed  by  the 
defendants  Schenker  <&  Co.,  of  Fiume,  to 
make  a  charter-party  in  England,  and  they 
accordingly  made  a  charter-party  with  the 
plaintiffs,  which  was  afterwards  broken  in 
the  Mediterranean,  where  it  was  to  have 
been  performed  ;  and  the  defence  which  the 
Austrian  firm  set  up  for  the  breach  was 
that  they  were  not  liable  on  the  ground 
that  the  English  brokers  had  exceeded 
their  authority  in  making  the  charter- 
party.  There  were  then  two  sets  of 
persons  implicated  against  whom  there 
was  no  joint  cause  of  action,  but  two 
separate  causes,  since  it  is  clear  that,  if 
the  foreign  firm  gave  authority  to  the 
brokers  to  enter  into  the  charter-party, 

may  be  joined  as  defendants  against  whom  the 
right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  altematiTe." 


the  plaintiffii  have  no  remedy  against  the 
brokers;  and,  on  the  other  haiid,  if  no 
authority  was  given,  the  action  against  the 
foreign  firm  must  &il.  The  question  is, 
whether  under  these  circumstances  the 
foreign  firm  can  be  said  to  be  proper 
parties  to  an  action  properly  brought 
against  some  other  person  duly  served 
within  the  jurisdiction.  The  words  "  some 
other  person  duly  served  within  the 
jurisdiction  "  are  no  doubt  satisfied  by  the 
English  brokers,  and  there  can  be  no  doubt 
that  the  action  against  them  is  '^  properly 
brought."  We  are  driven,  therdbre,  to 
consider  what  is  the  real  meaning  of  the 
words  "  proper  party  to  an  action."  It  is 
quite  clear  from  the  sub-section  that  a 
person  may  be  a  proper  without  being  a 
necessary  party  to  an  action,  because  theee 
words  are  used  in  the  .alternative.  Now 
I  have  enquired  whether,  apart  from  the 
Judicature  Acts  and  the  rules  thereunder, 
any  persons  exist  who  would  be  techni- 
cally called  proper  without  being  neces- 
sary parties  to  an  action.  I  do  not  myself 
know  of  any  instance  of  such  a  case  under 
the  old  practice,  nor  has  the  ingenuily 
of  counsel  been  able  to  supply  such  an 
instance.  It  seems  to  me,  therefore,  that 
the  phrase  "  proper  party  "  is  not  a  tech- 
nical but  a  descriptive  phrase,  intended  to 
apply  to  the  dass  of  cases  in  which  persons 
can  now  be  made  parties  to  an  action  who 
could  not  under  the  old  practice  havebeoi 
sued  under  the  same  writ.  The  various 
rules  of  Order  XYI.  permit  alternative 
cases  to  be  dealt  within  the  same  action. 
Before  this  was  allowed  to  be  done,  it 
was  sometimes  impossible  for  a  plain- 
tiff having  an  alternative  claim  against 
two  parties  to  find  out  against  whom  his 
remedy  was.  Both  the  parties  knew,  but 
the  plaintiff  could  not  find  out  except  by 
bringing  actions  against  both.  Order 
XVI.  was  undoubtedly  framed  for  the 
very  purpose  of  meeting  this  difficulty, 
and  I  cannot  see  why  we  should  have  any 
hesitation  in  dealing  with  persons  in  the 
position  of  these  foreign  defendants  for 
this  purpose,  as  if  they  were  within  the 
jurisdiction  of  the  Courts  of  this  country. 
If  there  were  some  clear  principle  of  inte^ 
national  law  or  comity  which  would  be 
violated  by  such  a  decision,  that  would  be 
a  reaaon  for  deddiog  differently ;  bat  no 
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snch  reaflOD,  as  &r  as  I  know,  exists,  and 
I  think  the  rule  was  really  intended  to 
^plj  to  this  class  of  cases.  The  matter, 
it  is  true,  does  not  fall  within  sub-section 
(e),  but,  ex  hypothesis  sub- section  {g)  ap- 
plies to  cases  which  go  beyond  sub-section 
W,  or  there  would  be  no  use  for  it.  It  is, 
tiirthermore,  a  jurisdiction  which  must  be 
exercised  with  care.  If  there  were  a 
shadow  of  ground  for  supposing  that  the 
action  was  being  brought  against  a  person 
in  this  country  mala^fide,  and  for  the  pur- 
pose of  bringing  an  action  which  could 
not  be  otherwise  brought  here,  I  should 
say  that  the  action  was  not  properly 
brought  within  the  meaning  of  the  rule. 
Bat  it  seems  to  me  that  if,  according  to 
the  regular  practice  of  the  Courts  of  this 
countiy,  supposing  all  the  parties  to  be 
within  the  jurisdiction,  a  person  could  be 
joined  in  the  same  writ  and  made  a  party 
to  the  action,  then,  if  he  is  out  of  the 
jurisdiction,  he  is  a  "  proper  party  "  to  the 
action  within  the  meaning  of  sub-sec- 
tion (^). 

That  is  the  conclusion  at  which  I  arrive 
unaided  by  authority.  Is  there  any  au- 
thority affecting  the  point]  There  is  a 
case  of  The  Yorkshire  Tannery  and  Boot 
Manufactory  (Limited)  v.  The  Eglinton 
Chemical  Company  (Limited)  (4),  in  which 
this  subject  was  discussed;  but  it  does 
not  throw  much  light  upon  the  point, 
hecause  in  that  case  the  defendant  with- 
in the  jurisdiction  had  not  been  served 
at  the  time  of  the  application  for  leave 
to  issue  the  writ,  and  therefore  there 
was  no  subsisting  action  properly  brought 
against  a  person  duly  served  within  the 
jurisdiction.  Mr.  Justice  Pearson,  there- 
fore, held,  on  purely  technical  grounds, 
that  the  sub-section  was  not  satisfied ;  and 
his  further  observations  do  not,  in  my 
opinion,  amount  to  more  than  that  the 
jurisdiction  conferred  by  the  sub-section 
must  be  carefully  exercised,  and  that  the 
Court  must  not  allow  persons  to  be  spuri- 
ously and  mala  fide  made  English  defen- 
^nts  in  order  to  found  an  action  against 
a  foreigner. 

There  is  one  other  case  which  is  more 
IB  point.  I  allude  to  the  case  of  Syhes 
▼•  Seholfield  (2),  the  papers  in  which  we 

(4)  54  Law  J.  Rep.  Chanc.  81. 


have  examined  in  order  to  see  what  was 
really  decided  there.  We  find  that  it  was 
an  action  on  a  promissory  note.  The 
drawer  of  the  note  was  one  Forsdyke,  who 
was  resident  in  New  York,  and  could  not 
properly  be  sued  by  himself  in  this  country. 
The  action  was  properly  brought  against 
one  of  the  indorsers  of  the  note,  and  a 
motion  to  amend  the  writ  by  adding  Fors- 
dyke as  a  defendant  was  granted.  There 
were  then  in  that  case  substantially  two 
actions  joined  in  the  same  writ.  On  the 
other  hand,  the  two  causes  of  action  were 
concurrent  and  not  exclusive.  It  seems 
to  me,  however,  notwithstanding  this  dis- 
tinction in  the  circumstances,  that  there  is 
no  distinction  in  principle  between  that 
case  and  the  present.  That  was  a  case  in 
which,  according  to  the  practice  of  the 
English  Courts,  the  foreign  defendant 
might,  if  he  had  been  within  the  jurisdic- 
tion, have  been  sued  under  the  same  writ 
as  a  proper,  although  not  a  necessary,  party 
to  the  action,  and  it  therefore,  in  my 
opinion,  goes  far  to  support  our  decision 
in  this  case.  For  these  reasons  I  am  of 
opinion  that  the  learned  Judge  was  right 
in  making  tliis  order,  and  that  this  appeal 
must  be  dismissed. 

Grantham,  J. — I  am  of  the  same  opi- 
nion. The  object  of  the  Judicature  Acts, 
and  of  the  rules  thereunder,  was  to  do 
away  with  technicalities  which  prevented 
parties  from  obtaining  justice.  It  was  the 
case  sometimes  that  a  plaintiff  failed  be- 
cause he  found  out  at  the  trial  of  his 
action  a  thing  which  he  had  no  chance  of 
finding  out  before — namely,  that  he  had 
sued  the  wrong  person.  To  meet  this 
difficulty  the  various  rules  of  Order  XVI. 
were  framed.  The  7th  rule  of  that  Order 
provides  that,  where  the  plaintiff  is  in 
doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  join  two  or 
more  defendants,  to  the  intent  that  the 
question  as  to  which,  if  any,  of  the  de- 
fendants is  liable,  and  to  what  extent, 
may  be  determined  as  between  all  parties. 
This  rule  is  clearly  intended  to  meet 
such  a  case  as  the  present,  where  all 
the  parties  are  within  the  jurisdiction. 
Can  the  same  course  be  taken  if  some  of 
the  parties  are  resident  abroad)  It  can 
only  be  taken  if  Order  XI.  rule  1  (g), 
permits   it,  and    not  otherwise.     What, 
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then,  18  the  meaning  of  the  words  "  proper 
parties  "  in  that  sub-section  %  A  distinction 
is  clearly  made  between  "  necessary  par- 
ties "  and  ''  proper  parties,"  and,  in  my 
opinion,  the  latter  phrase  was  intended  to 
bring  within  the  operation  of  the  sub-sec- 
tion the  parties  who  could,  if  within  the 
jurisdiction,  be  properly  added  as  defen- 
dants to  an  action  under  Order  XYI.  I 
think,  therefore,  that  the  order  for  service 
out  of  the  jurisdiction  was  rightly  made. 


Solicitors — Botterell  &  Boche,  for  plaintiff; 
Waltons,  Bubb  &.  Johnson,  for  defendants 
Schenker  &  Co. 


notice  Hyde  had  paid  Making's  debt,  and 
notice  of  the  £eu^  was  at  the  time  of  the 
service  given  to  the  debtor,  but  the  gar- 
nishee order  had  not  been  d^harged. 

Stepheth  Lynch  and  Francis  Watt,  for 
the  debtor. — ^The  garnishee  order  suspended 
execution,  so  that  there  was  no  final  judg- 
ment on  which  execution  had  been  stayed 
within  sub-section  1  (g)  of  the  Bankruptcy 
Act,  1883. 

In  re  Ide  ;  ex  parte  Ide  (1)  was  re- 
ferred to. 

If.  Reed,  for  the  petitioning  creditor.— 
There  was  no  stay  of  execution,  and  there 
is  no  process  by  which  the  ganidshee  order 
can  be  dischai^ed. 

Cwr.  adv.  vuU, 


[IN  THE  COURT  OF  APPEAL.] 
BaNKKUPTCY.  1    r 

1888  ^        ^^  connan;    ex  parte 

March  2,  22. 


•1/71 


HYDE.* 


Bankruptcy — Notice  of  Final  Judgment 
— Garnishee  Order — Fxecution  not  stayed 
—Bankruptcy  Act,  1883  (46  d&  47  Vict, 
c.  52). 

H.  recovered  judgment  against  C. ;  M. 
recovered  judgment  against  H,,  and  oh- 
tained  a  garnishee  order  on  C.  to  attach 
C:s  debt  to  H.  Then  H.  paid  his  debt  to 
M,,  but  the  garnishee  order  was  not  dis- 
charged : — Held,  that  II.  was  not  a  creditor 
who  has  obtai/ned  final  judgment,  execution 
on  which  has  not  been  stayed,  and  who 
may  give  a  bankruptcy  notice  under  sec- 
tion 4,  sub-section  1  {g),  of  the  Bankruptcy 
Act,  1883. 

Appeal  of  Connan,  the  debtor,  from  a 
receiving  order  made  on  the  petition  of 
Hyde  by  Mr.  Registrar  Brougham,  on  a 
bejikruptcy  notice  of  a  judgment  debt  for 
70^.,  at  the  suit  of  Hyde. 

The  judgment  debt  had  been  attached 
by  a  garnishee  order  absolute  in  favour  of 
one  Making,  Hyde's  creditor,  leave  being 
given  to  Maidng  to  issue  execution  against 
Connan. 

Before  the  service  of  the    bankruptcy 

*  Coram  Lord  Esher,  M,B.,  Fry,  L.J.,  and 
Lopes,  L  J. 


Fry,  L.J.  (on  March  22). — ^The  question 
is,  whether  the  creditor  serving  the  bank- 
ruptcy notice  is  a  creditor  who  has  ob- 
tained a  final  judgment  within  the  meaning 
of  section  4.  I  am  of  opinion  that  he  is 
not,  and  that  the  garnishee  order  operated 
as  a  stay  of  execution  on  the  judgment 
Hyde  may  have  had  a  right  to  remove 
the  order;  but,  if  so,  he  should  hare 
applied  to  the  Court ;  and  the  order  was 
not,  in  fact,  removed.  Accordingly,  Making 
might  have  issued  execution  against 
Connan,  or  Connan  might  safely  have 
paid  him.  The  appeal  must  be  allowed, 
and  the  order  discharged. 

Lopes,  L.J. — The  garnishee  order  was, 
in  my  opinion,  a  stay  of  execution.  Hjde 
could  not  issue  execution  while  it  existed. 
He  paid  Making,  but  he  did  not  call  upon 
him  to  relieve  him  from  the  order.  I 
therefore  think  Hyde  was  not  a  creditor 
within  the  meaning  of  the  section. 

Lord  Esher,  M.B. — I  agree. 

Appe€U  allowed. 

Solicitors — George  Johnson,  for  debtor;  F.  A. 
Foster  &  Co.,  for  creditor. 


(1)  66  Law  J.  Bep.  Q.B.  484 ;    Law  Bep.  17 
Q.B.  D.  766. 
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June  7.  J  AND   OTHERS. 

MunicipalCorporationa  Act — Election  of 
Councillors — Nomination  Paper — Signa- 
ture of  assenting  Burgesses — Variance  in 
Entry  on  Burgess  Roll — Municipal  Cor- 
porations Acty  1882  (45  (k  46  Vict,  c.  50), 
«.  241,  schedule  3,  part  2,  and  schedule  S, 
form  I, 

The  Municipal  Corporations  Act,  1882, 
requires  only  that  the  ordinary  signatures 
and  not  that  the  full  names  of  the  assenting 
burgesses  shall  be  subserved  to  the  nomi- 
nation paper  of  a  candidate  for  the  office 
of  councillor. 

Three  of  the  assenting  burgesses  to  a 
candidate's  nomination  sigmd  themselves 
"  Edwin  J.  Hooper;*  "  W.  E.  WaO&r;'  and 
"i?.  Turner"  Their  names  as  entered 
on  the  burgess  roll  were  "  Edwin  John 
Hooper;'  "  WiUiam  E.  Waller;*  and 
^^ Robert  Turner"  respectively:  —  Held, 
Ihat  the  said  three  assenting  burgesses 
had  respectively  subscribed  the  nomination 
papers  within  the  meaning  of  the  Muni- 
cipal Corporations  Act,  1882,  and  thai 
the  identity  of  the  said  persons  respec- 
tively with  the  persons  whose  names  were 
entered  in  the  ward  roll  sufficiently  ap- 
peared from  a  comparison  of  the  names  as 
subserved  to  the  said  nomination  paper 
with  the  names  as  entered  in  the  said  ward 
roU, 

This  was  a  Special  Case  stated  for  the 
opinion  of  this  Conrt  pursuant  to  a  Judge's 
order. 

1.  The  dty  of  Exeter  is  a  city  to  which 
the  Municipal  Corporations  Act,  1882, 
applies,  and  is  divided  into  wards. 

2.  On  the  1st  of  November,  1887,  an 
election  was  held  to  fill  two  vacancies  in 
the  office  of  councillor  for  St.  David's 
Ward  in  the  said  city.  The  petitioners  are 
each  of  them  persons  who  had  a  right  to 
vote  at  the  said  elections. 

3.  The  respondents  were  duly  nominated 
as  candidates  for  the  said  office. 

4.  On  or  before  the  last  day  for  the 
delivery  of  nomination  papers  for  the  said 
election,  two  nomination  papers  were  duly 
delivered,  by  each  of  which  one  Henry 
Tuckwell,  of  Netheravon,  47  Prospect 
Park,  Exeter,  gentleman,  being  a  person 

Vol.  57.— Q.B. 


duly  qualified  for  electiou,  was  nominated 
as  a  candidate  for  the  said  office.  One  of 
the  nomination  papers  was  in  the  words 
and  figures  following : — 

"  Nomination  Paper. 
«  City  and  County  of  the  City  of  Exeter. 

*'  Election  of  councillors  for  St.  David's 
Ward  in  the  said  city  and  county  to  be 
held  on  the  1st  day  of  November,  1887. 

"  We,  the  undersigned,  being  respectively 
enrolled  citizens,  hereby  nominate  the  fol- 
lowing person  as  a  candidate  for  the  said 
election : — 


Surname 

Other 
Names 

Abode 

Description 

Tuckwell 

Henry 

Netheravon, 
47  Prospect 
Park,  Exeter 

Gentleman 

Signature 


Charles  Westson  . 
Henry  Ellis . 


Namber  on  Boll  of  Citizens,  with 
the  Ward  or  Polling  District, 
if  any,  having  a  distinct  nimi- 
beriug 


No.  367,  St.  David's  Ward. 
No.  693,  St.  David's  Ward. 


"  We,  the  undersigned,  being  respec- 
tively enrolled  citizens,  hereby  assent  to 
the  nomination  of  the  above-named  person 
as  a  candidate  at  the  above  election  : — 

"  Dated  this  25th  day  of  October,  1887." 


,  Signature 


Edwin  J.  Hooper . 
W.  E.  WaUer 
John  L.  Manley  . 
George  Roberts    . 
R.  Turner     . 
Isaac  Provins 
William  Barter    . 
James  Jerman 


Number  on  Boll  of  Citizens,  with 
tUe  Ward  or  PoUing  District, 
if  any,  having  a  distinct  num- 
bering 


No.  S67, 
No.  908, 
No.  910, 
No.  875, 
No.  1045 
No.  1089, 
No.  766, 
No.  617, 


St.  David's  Ward. 
St.  David's  Ward. 
St.  David's  Ward. 
St.  David's  Ward. 
,  St.  David's  Ward. 
St.  David's  Ward. 
St.  David's  Ward. 
St.  David's  Ward. 


5.  In  the  ward  roll  which  was  in  force 
in  the  said  ward  at  the  time  of  the  said 
election  the  following  names  appear  as 
entered  against  the  foUowing  numbers  : — 


Number 

Name 

867 

908 

1046 

Edwin  John  Hooper. 
William  B.  Walker. 
Robert  Turner. 
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6.  The  other  nomination  paper  and  the 
matters  relating  thereto  are  not  set  out, 
on  the  ground  that  like  objections  were 
allied  to  exist  with  reference  to  it  as  to 
the  nomination  set  out  above. 

On  the  day  next  after  the  last  day  for 
delivery  of  the  nomination  papers  the 
mayor  attended  at  the  Guildhall,  in  pur- 
suance of  the  provisions  of  the  Municipal 
Corporations  Act,  1882,  for  the  purpose 
of  deciding  on  the  validity  of  objections  to 
the  nomination  papers  of  candidates  for 
the  said  office. 

Objection  was  then  taken  to  the  said 
nomination  papers,  on  the  ground  that 
they  were  not  signed  by  duly  enrolled 
burgesses,  and  that  a  comparison  of  the 
said  nomination  papers  with  the  burgess 
roll  did  not  disclose  the  identity  of  the 
several  proposers,  seconders,  and  assentors. 
In  support  of  the  objection  it  was  con- 
tended on  behalf  of  the  respondents  that 
the  said  nomination  paper  was  not  duly 
subscribed,  inasmuch  as  a  comparison  of 
the  names  as  subscribed  in  the  said  nomi- 
nation papers  of  the  said  three  assenting 
burgesses,  Edwin  J.  Hooper,  W.E.  Waller, 
and  K.  Tomer,  with  the  said  ward  roll  did 
not  disclose  the  identity  of  the  said  persons 
respectively  with  the  persons  whose  names 
were  entered  against  the  corresponding 
numbers  in  the  said  ward  roll. 

It  was  contended  on  behalf  of  the  said 
Henry  Tuckwell  that  the  Municipal  Cor- 
porations Act,  1882,  requires  only  that 
the  signatures  and  not  that  the  full  names 
of  the  assenting  burgesses  shall  be  sub- 
scribed to  the  nomination  paper  of  a  can- 
didate for  the  office  of  councillor ;  that 
the  said  three  assenting  burgesses  had 
respectively  subscribed  the  same  with 
their  signatures  within  the  meaning  of  the 
said  Act;  and  that  the  identity  of  the  said 
persons  respectively  with  the  persons 
whose  names  were  entered  against  the  cor- 
responding numbers  in  the  said  ward  roll 
sufficiently  appeared  from  a  comparison  of 
the  names  as  subscribed  to  the  said  nomi- 
nation paper  with  the  names  as  entered 
in  the  said  ward  roll. 

The  mayor  allowed  the  objection,  and, 
there  being  no  candidates  for  the  said  office 
other  than  the  respondents  and  the  said 
Henry  TuokweU,  the  respondents  were 
Moordingly  decided  duly  elected.     The 


petitioners  duly  presented  a  petition  to 
the  High  Court  of  Justice,  pra3ring  that  it 
might  be  determined  that  the  respondents 
were  not  duly  elected. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  mayor  was  right 
in  holding  that  the  nomination  paper  was 
invalid;  if  not,  the  petition  was  to  be 
allowed  and  its  prayer  granted. 

A$quithj  for  the  petitioners.  —  The 
mayor  ought  not  to  have  allowed  the  ob- 
jection to  this  nomination  paper.  The 
Municipal  Corporations  Act,  1882  (45  & 
46  Vict.  c.  50),  schedule  3,  part  2,  rule 
1,  provides  that  the  nomination  paper 
*'  must  be  subscribed  "  by  eight  burgesses 
*'  assenting  to  the  nomination ;  "  and  sche- 
dule 8,  form  I,  gives  the  form  of  the 
nomination  paper  (as  set  out  in  the  Special 
Case),  requiring  the  ''  signature  "  only  of 
the  assenting  burgesses. 

[He  was  stopped  by  the  Court.] 
Foote,  for  the  respondents.  —  These 
names  were  not  duly  subscribed  by  the 
assenting  burgesses,  inasmuch  as  the 
names  subscribed  do  not  appear  as  en- 
rolled in  the  ward  roll.  The  burgesses  who 
assent  to  a  nomination  must  subscribe 
their  names  as  they  appear  in  the  burgess 
roll.  A  comparison  of  the  names  as  sub- 
scribed in  the  nomination  paper  of  the 
three  assenting  burgesses  with  the  ward 
roll  would  not  disclose  the  identity  of  the 
parties.  Moorhouse  v.  Linney  (1)  is  a  dis- 
tinct authority  to  shew  that  this  nomina- 
tion paper  was  not  properly  filled  up,  and 
must  be  considered  as  overruling  a  mere 
ohUer  dictum  of  Lopes,  J.,  in  the  earlier 
case  of  Gothard  v.  Clarke  (2),  to  the  effect 
that  the  ordinary  signature  would  be 
sufficient. 

Manisty,  J. — This  is  a  Special  Case, 
and  raises  the  question  whether  the  mayor 
was  right  in  holding  that  Mr.  Tuckwell's 
nomination  paper  was  invalid.  I  have 
come  to  the  conclusion  that  the  mayor  was 
wrong,  and  I  will  shortly  give  my  reasons 
for  thmking  so.  By  the  51st  section,  sub- 
section 1,  of  the  Municipal  Corporations 
Act,    1882,    a    person    enrolled  on   the 


(1)  Law  Rep.  16  Q.B.  D.  273. 


^.,  49  Law  J.  B6p.'Q.i3.  at  p.  480;  Uw 
Bep.  6  O.P.  D.  at  p.  Sd4. 
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burgess  list  is  entitled  to  subscribe  a 
Domination  paper.  By  section  241  (which, 
I  think,  applies  here),  ''  no  misnomer  or 
inaccurate  description  of  any  person  .  .  . 
named  in  any  schedule  to  the  Municipal 
Corporations  Act,  1835,  or  in  any  roll, 
list,  notice,  or  voting  paper  required  by 
this  Act,  shall  hinder  the  full  operation  of 
this  Act  with  respect  to  that  person,  .  .  . 
provided  the  description  of  that  person 
...  be  such  as  to  be  commonly  under- 
stood." 

By  the  3rd  schedule,  part  2  (which  is 
the  first  I  need  refer  to),  erery  candidate 
for  the  office  of  councillor  must  be  nomi- 
nated in  writing,  which  must  be  ''sub- 
scribed*' by  eight  burgesses  other  than 
the  proposer  and  seconder,  as  assenting  to 
the  nomination.  The  word,  be  it  observed, 
is  "  subscribed,"  and  nothing  is  said  as  to 
what  the  signature  is  to  be  in  the  case  of 
the  assenting  burgesses,  though  by  rule  5 
''the  nomination  paper  must  state  the 
surname  and  other  names  of  the  candi- 
date." Then  schedule  8,  form  I,  gives  a 
form  of  nomination  paper,  which  leaves  a 
place  for  filling  up  the  surname  and  other 
names  of  a  candLidate,  but  only  requires 
the  "signature"  of  the  proposer  and 
seconder  of  such  candidate,  and  of  the 
dght  other  assenting  burgesses — that  is  to 
say,  the  ordinary  signature.  In  the  present 
case,  five  of  the  assenting  burgesses  signed 
their  fall  names ;  in  the  case  of  the  other 
three  they  signed  as  follows — "  Edwin  J, 
Hooper,"  W.  E.  Waller,"  and  «R. 
Turner,"  with  their  respective  numbers 
on  the  burgess  list,  where  the  names  of 
"Edwin  John  Hooper,"  "William  E. 
Waller,"  and  "  Robert  Turner  "  appeared. 
It  appears  to  me  that  these  gentlemen  duly 
subsmbed  their  names ;  that  their  identity 
was  sufficiently  disclosed  with  the  names 
entered  in  the  burgess  roll  of  the  ward ; 
and  that,  moreover,  the  description  of  these 
gentlemen  was,  to  use  the  words  of  section 
241,  "such  as  to  be  commonly  under- 
stood." Our  judgment  must  therefore  be 
in  favour  of  the  petitioners. 

Stephen,  J. — I  am  of  the  same  opinion. 
I  do  not  think  section  241  has  anything  to 
do  with  this  matter ;  but  it  is  important  to 
observe  that  the  forms  applicable  to  dif- 
ferent cases  vary  considerably,  in  many 
cases  the  "surnames  and  other  names" 
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being  required  to  be  given — see  schedule 
8,  part  2,  forms  C,  F,  and  K.  Mr.  Foote, 
with  great  ingenuity,  argued  that  the  deci- 
sion in  Moorhoiue  v.  Linney  (1)  was  an 
authority  in  support  of  his  proposition; 
but  that  case  turned  entirely  upon  an 
error  in  the  name  of  one  of  the  assenting 
burgesses  in  the  burgess  roll,  and  the  effect 
of  that  decision  is  that  the  correct  signa- 
ture of  the  burgess  did  not  give  the  infor- 
mation which  was  required,  and  that  the 
error  was  not  cured  by  reason  of  the  pro- 
visions contained  in  section  241.  Moor- 
houses  Case  (1)  resembles  very  much  the 
case  of  a  man  who  receives  buck  a  cheque 
payable  to  order,  which  he  has  not  pro- 
perly indorsed ;  for  in  that  case  the  party 
signed  his  name  in  such  a  manner  as  to 
suggest  that  he  was  a  different  person  to 
the  name  appearing  in  the  burgess  roll. 
Here  there  was  a  sufficient  degree  of  con- 
formity to  enable  anybody  to  identify  the 
person  signing,  with  the  signature  appear- 
ing on  the  burgess  roll ;  the  decision  of  the 
mayor  was  therefore  wrong,  and  this  peti- 
tion must  be  granted. 

Petition  granted. 


Solicitors—Harold  A.  Farman,  agent  for  A.  E. 
Dann,  Exeter,  for  petitioners ;  S.  Hamiltoo, 
agent  for  Friend  U  Beal,  Exeter,  for  respon- 
dents. 


In  re  alioe  woodall. 


1888.  1 
May  9.  J 

Extradition  —  Fugitive  Criminal  — 
American  Oovemmeni — Trial  for  Offence 
other  ikan  the  Extradition  Crime  proved 
on  Surrender -^Habeas  Corpus-^  Section  3, 
8ub'8ection  2,  of  Extradition  Acty  1870 
(33  ik  34  Vict.  c.  52). 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.O.  72.] 
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[IN  THE  COURT  OF  APPEAL.] 
1888.       1         NEWLOVE  AND   OTHERS    V. 

May  7,  8.  J  shbewsbury.* 

Bill  of  Sale — Receipt — Oral  Agreement 
under  which  Possession  of  ChaUels  taken — 
Assurance  of  Chattels — Bills  of  Sale  Act, 
1878  (41  it  42  Vict,  c.  31),  *.  4. 

A  receipt,  signed  by  the  grantor, /or  the 
payment  of  money  which  is  not  intended  to, 
and  does  not,  contain  the  contract  between 
the  parties  under  an  oral  agreement  which 
gives  a  title  to  chaUels  by  way  of  security 
for  an  advamce,  is  not  an  assurance  of  title, 
and  does  not  operate  as  a  bill  of  sale  under 
section  i  of  the  Bills  of  Sale  Act,  1878  / 
cmd  the  title  of  the  grantee  is  not  affected 
by  the  BiUs  of  Sale  Acts,  inasmuch  as  his 
possession  of  the  chattels  can  be  defended 
under  the  oral  agreement  without  reference 
to  stusli  receipt. 

Appeal  from  a  jadgment  of  Day,  J. 

The  action  was  brought  to  recover  pos- 
session of  one  machine  among  others,  and 
when  it  came  on  for  hearing  was  sent  to  a 
referee  to  report  to  the  learned  Judge. 
The  facts,  so  far  as  are  material,  as  appeared 
in  the  report,  were  as  follows  :  The  plain- 
tiffs, as  assignees  under  a  deed  of  assign- 
ment dated  the  31st  of  December,  1884, 
executed  for  the  benefit  of  their  creditors 
by  a  firm  named  Smith  &  Hancock,  claimed 
from  the  defendant  the  return  of  a  lace 
machine,  alleged  to  be  the  property  of  the 
firm,  or  its  value.  By  an  agreement  in 
writing  dated  the  2nd  of  November,  1881, 
the  firm  of  Smith  &  Hancock  agreed  with 
Atkinson  to  build  a  lace  machine  for  680^., 
upon  the  following  terms :  A  deposit  of 
100/.  was  to  be  paid  down;  the  balance 
was  to  be  paid  by  certain  monthly  instal- 
ments, with  interest;  and  the  machine 
was  to  remain  the  property  of  Smith  & 
Hancock  until  the  balance  of  the  purchase- 
money,  with  interest,  was  paid  off.  The 
machine  was  made  and  delivei*ed  to  Atkin- 
son ;  the  deposit  of  100^  was  duly  paid, 
and  Atkinson  also  paid  a  further  deposit 
of  50/.,  but  beyond  this  no  instalments 
were  paid  under  the  agi'eement,  and  the 
balance  of  the  price  of  the  machine  was 

*  Coram  Lord  Esher,  M.R.,  Lindley,  L.J.,  and 
Bowen,  L.J.  ^ 


never  paid  off.  In  March,  1883,  Smith  k 
Hancock,  being  in  difficulties,  applied  to 
the  defendant  for  assistance,  and,  in  con- 
sideration of  his  guaranteeing  their  account 
at  their  bankers  to  the  amount  of  GOOiL, 
they  made  over  to  him  their  property  in  the 
machine  and  their  interest  in  theagreement. 
It  was  then  orally  agreed  that  if  within 
the  space  of  four  months  Smith  &  Hancock 
were  in  credit  at  their  bankers,  and  the 
defendant  became  entitled  to  revoke  his 
guarantee,  the  machine  and  the  benefit  in 
the  agreement  were  to  revert  to  Smith  k 
Hancock  ;  but  if  the  defendant  remained 
liable  on  his  guarantee  at  the  end  of  that 
time,  he  was  to  be  at  liberty  to  sell  the 
machine,  and  discharge  his  liability  on  the 
guarantee  with  the  proceeds.  The  follow- 
ing indorsement  was  made  on  the  agree- 
ment of  the  2nd  of  November,  1881: 
"Received  of  Mr.  William  Shrewsbury 
the  sum  of  5802.  for  and,  in  satisfaction  of 
all  our  interest  and  property  in  the  lace 
machine  within  described  and  the  within- 
written  agreement. — Smith  &  Hancock." 
This  document  was  not  registered,  and  the 
referee  found  that  it  did  not  truly  repre- 
sent the  transaction  between  the  parties, 
and  that  the  transfer  from  Smith  &  Han- 
cock was  not  absolute,  but  by  way  of 
'security  only.  The  defendant  forthwith 
caused  the  words  *'  William  Shrewsbury, 
owner,"  to  be  painted  on  the  machine, 
which  was  then  in  the  possession  of  Atkin- 
son. 

In  July,  1885,  the  machine  was  seized 
under  a  distress  for  rent  due  from  Atkin- 
son. The  defendant  purchased  all  Atkin- 
son's interest  in  the  machine  for  15/.,  in- 
demnifying him  against  all  liabilities ;  he 
then  paid  out  the  distress  and  sold  the 
machine  for  400/.  In  August,  1885,  the 
defendant  paid  the  bank  300L  in  respect 
of  his  guarantee,  and  discharged  his  liar 
bility  by  a  further  payment  of  3002.  in 
July,  1886.  These  sums  had  never  been 
repaid  to  him. 

The  defendant  claimed  to  have  become 
the  owner  of  the  machine  by  purchase 
under  the  agreement  made  between  him- 
self and  Smith  &  Hancock. 

Day,  J.,  upon  consideration  of  the  re- 
feree's report,  gave  judgment  for  the  defen- 
dant. 

The  pkintifb  appealed. 
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NncJope  v.  Shrem$hury,  App, 

Jd/j  Q.C.,  and  HeactaU,  for  the  plaintiffs. 
The  receipt  here  which  is  indorsed  upon 
the  agreement  is  an  assurance  within  sec- 
tion 4  of  the  Bills  of  Sale  Act,  1878.  The 
docoment  therefore  amounts  to  a  bill  of 
sale,  and,  not  having  been  registered,  is 
void.  The  defendant,  therefore,  is  not 
entitled  to  retain  possession  of  the  machine 
as  against  the  plaintiffs. 

Ex  parte  Parsons;  in  re  Toumsend  (1), 
Ex  parte  Hubbard ;  in  re  Hardwick  (2), 
The  North  Central  Wagon  Company  v. 
The  Manchester^  Sheffield,  and  Lincolnshire 
^Utoay  Company  (3),  and  Ux  parte 
Stooke  ;  in  re  Bampfield  (4)  were  cited. 

Stanger,  for  the  defeudant,  was  not 
heard. 

Lord  Esher,  M.R. — We  agree  with  the 
view  of  the  facts  taken  by  Mr.  Justice 
Day  in  this  case ;  and  such  view  gets  rid 
of  all  the  difficulties  which  depend  upon 
the  doctrine  relating  to  bills  of  sale.  It 
was  argued  that  the  oral  transaction  here 
was  not  wholly  independent  of  the  receipt, 
and  would  not  give  the  defendant  the  right 
as  against  the  plaintiffs  to  retain  possession 
of  the  machine.  That  question  seems  to 
me  to  depend  upon  whether  the  receipt  can 
be  fiaid  to  amount  to  a  reduction  into  writ- 
ing of  the  agreement  made  between  the 
parties,  and  of  the  terms  upon  which  the 
security  was  to  be  given.  If  the  document 
here  amounts  to  a  reduction  into  writing 
of  that  agreement,  so  that  no  question  as 
to  any  parol  agreement  independently  of 
that  docnment  can  arise,  and  the  document 
taking  the  form  of  a  bill  of  sale  is  void 
under  the  Bills  of  Sale  Acts,  no  possession 
taken  subsequently  under  that  document 
can  give  the  grantee  any  right  to  the  goods; 
the  document  is  the  only  evidenco  of  the 
agreement,  and  if  it  is  to  be  treated  as  void 
by  reason  of  its  being  a  bill  of  sale,  there  is 
nothing  to  which  the  possession  can  be  re- 
ferred, and  such  possession  is  futile — Ex 
parte  Parsons;  in  re  Toumsend  (1 ).  But 
if,  on  the  other  hand,  an  agreement  has  been 

(1)  65  Law  J.  Rep.   Q.B.   137 ;    Law  Bep. 

16  aB.  D.  532. 

(2)  55  Law  J.  Rep.  Q.B.  490 ;    Law  Rep 

17  Q.B.  D.  690. 

(3)  56  Law  J.  Rep.  Chanc.  609;  Law  Rep. 
a5Ch.D.  19L 

fi)  20  W.B.  925. 


made  with  regard  to  chattels,  indepen- 
dently of  any  agreement  in  writing,  and  a 
receipt  has  been  given,  which  is  not  an 
assurance  of  title,  but  merely  a  receipt  for 
money  paid,  then  such  receipt  would  not 
amount  to  a  bill  of  sale  within  the  Bills 
of  Sale  Acts.  The  receipt  given  in  this 
case  was,  in  my  opinion,  a  mere  receipt ; 
it  did  not  amount  to  an  assurance  of  the 
goods,  and  consequently  was  not  a  bill  of 
sale.  The  question  is,  whether  the  oral 
agreement,  under  which  the  defendant 
took  possession  of  the  machine,  was  not 
in  fact  complete  before  the  receipt  was 
given;  if  it  was,  then  the  defendant  is 
entitled  to  retain  possession  of  the  machine 
as  against  the  plaintiff,  such  possession 
having  been  taken  under  an  agreement 
which  was  not  reduced  into  writing.  The 
report  seems  to  xne  to  shew  that  the  oral 
agreement  between  the  parties  was,  in 
fact,  complete  before  the  receipt  was  given. 
That  being  so,  the  Bills  of  Sale  Acts  do 
not  apply,  and  the  defendant,  having 
taken  possessioi^  of  the  machine  under  the 
oral  agreement,  is  entitled  to  retain  it  as 
against  the  plajintiffs.  The  ground  of  my 
decision  is  that  the  document  here  amounts 
merely  to  a  receipt  for  money  paid,  and  as 
it  is  not  an  f^ssurance  of  title  it  is  not  a 
bill  of  sale.  The  appeal  must,  therefore, 
be  dismissed, 

LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. The  question  seems  to  turn  more 
upon  the  general  principles  of  the  law  of 
evidence  than  upon  the  Bills  of  Sale  Act. 
The  real  agreement  between  the  parties 
was  nevef  intended  to  be,  and  never  was, 
reduced  ipto  writing;  the  receipt  does  not 
represent  the  real  agreement  between  them. 
The  moi)aent  the  defendant  was  in  posses- 
sion of  the  machine  he  was  entitled  to 
defend  ^t  by  proof  that  the  agreement  to 
give  sepurity  was  an  oral  agreement  ante- 
cedent to  the  giving  of  the  receipt ;  his 
title  or  right  to  possession,  therefore,  could 
not  be  upset  by  reference  to  the  receipt. 
The  case  seems  to  me  to  stand  in  this 
way :  Where  a  person  in  possession  of 
gootfs  can  only  prove  his  right  to  possess 
thepoi  by  a  document  which  is  a  bill  of 
salp  within  section  4  of  the  Bills  of  Sale 
A^,  1878,  and  which  is  not  registered,  he 
ci^mot  retain  them  against  the  person 
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entitled  to  them,  subject  to  his  claim. 
But  if  the  right  to  possess  the  goods  can 
be  proved  by  parol,  without  reference  to 
any  document,  the  Bills  of  Sale  Acts  have 
no  operation.  Where  there  is  a  document 
expressing  the  agreement  between  the 
parties,  parol  evidence  of  their  agreement 
cannot  be  given ;  and  the  possession  must 
be  referred  to  the  document,  and  if  that  is 
void,  possession  under  it  is  of  no  avail. 
That  is  decided  in  Ux  parte  Parsons ;  in 
re  Townsend  (1).  But  the  document  here 
is  a  mere  receipt,  and  does  not  express,  and 
was  never  intended  to  express,  the  agree- 
ment between  the  parties ;  the  defendant's 
right  to  possess  does  not  depend  upon  the 
receipt,  but  upon  an  agreement  not  reduced 
into  writing  at  all.  The  receipt  is  not 
wanted  to  prove  the  defendant's  title,  and 
its  non-registration  does  not  destroy  that 
title.  A  receipt,  to  be  a  bill  of  sale,  must 
be  a  document  of  title— that  is,  a  docu- 
ment necessary  to  the  defendant's  title : 
an  assurance  of  some  kind.  That  was 
settled  in  Ex  parte  Huhhard  ;  in  re  Hard- 
wick  (2),  and  The  North  Central  Wagon 
Company  v.  The  Manchester,  Sheffield^  and 
Lincolnshire  Railway  Company  (3).  Now, 
although  ''  receipt "  is  used  in  section  4  of 
the  Act  of  1878,  it  is  obvious  that  if  I 
buy  a  horse,  and  take  it  away  at  the  time 
of  the  purchase,  my  title  would  not  be 
prejudiced  by  the  receipt  for  the  purchase- 
money  not  being  registered.  By  "  receipt " 
in  section  4  is  meant  a  receipt  by  way  of 
assurance.  In  my  opinion,  the  defendajit's 
right  and  title  to  possess  this  machine  was 
legitimately  proved.  The  appeal  must, 
therefore,  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opi- 
nion. This  case  does  not  add  anything  to 
the  general  law  as  to  bills  of  sale,  but 
depends  upon  the  true  meaning  to  be 
given  to  the  report  of  the  referee.  The 
law  as  to  when  a  receipt  amounts  to  a  bill 
of  sale  is  laid  down  in  The  North  Central 
Wagon  Company  v.  The  Manchester, 
Shield,  and  Lincolnshire  Railway  Com- 
pany (3).  The  defendant  here  obtained 
possession  of  the  machine  upon  the  terms 
of  an  agreement,  which  are  stated  in  the 
referee's  report.  If  it  was  obtained  under 
that  agreement,  why  is  his  title  to  be 
displao^  Y    It  waa  suggested  that  it  ought 


to  be  because  the  agreement  is  followed  by 
an  indorsement  in  the  form  of  a  receipt, 
which  does  not,  as  is  found  by  the  report, 
express  the  real  transaction  between  the 
parties.  It  was  said  that  the  receipt  must 
be  taken  to  contain  the  terms  of  the 
agreement,  and  to  amount  to  a  bill  of  sale. 
But  that  is  not  a  true  view  of  the  facts, 
and  would  work  great  injustice.  Two 
things  are  necessary  to  invalidate  the  trans- 
action under  the  Bills  of  Sale  Acts.  In 
the  first  place  the  document  must  be  shewn 
to  be  a  bill  of  sale ;  but  it  has  now  been 
held  that  a  document  is  not  a  bill  of  sale 
unless  it  amounts  to  an  assurance  of  diat- 
tels  at  law  or  in  equity;  secondly,  even 
though  the  document  amounts  to  an  assur- 
ance, yet,  because  it  is  the  document  which 
is  struck  at  by  the  Bills  of  Sale  Act,  the 
transaction,  if  it  does  not  depend  for  its 
existence  upon  the  document,  would  not 
necessarily  fall  to  the  ground,  because  the 
document,  by  reason  of  its  being  a  bill  of 
sale,  would  be  invalid.  But  where  the 
previous  agreement  is  intended  to  take 
effect  in  the  document,  then  the  transac- 
tion, if  the  document  is  void  by  reason  of 
its  being  an  assurance,  will  also  fall  to 
the  ground,  because  evidence  of  the  oral 
agreement  would  be  inadmissible.  It  is 
otherwise  where  the  document  is  not  of 
such  a  character  as  to  exclude  evidence  of 
an  oral  agreement.  The  report  of  the 
referee  here  shews  there  was  an  oral  agree- 
ment outside  the  document^  and,  in  my 
opinion,  this  agreement  was  never  intended 
to  be  embodied  in  the  document.  The 
decision  of  Mr.  Justice  Day  was,  therefore^ 
right. 

Appeal  dismissed. 


Solicitors  —  Clinton  &  Buckley,  agents  for 
W.  H.  Stevenson,  Nottingham,  for  plaintiffs ; 
Ooldring,  Mitchell  &  Philips,  agenU  for  S. 
Brittle,  Nottingham,  for  defendant. 
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1868.  1  BLACKBURN,  LOW  AND  COM- 

AprH  13,  14.  >    PANT       V.     HA8LAM      AND 
June  4.        J     OTHEBB. 

Iniurance,  Marine  —  Concealment  of 
Material  FacU — Broker — Concealment  by 
Agent. 

The  plaintiffs f  a  firm  of  undertpriters, 
instructed  Glasgow  brokers  to  effect  a  re- 
insurance  on  an  overdue  ship.  The  Glasgow 
brokers  thereupon  telegraphed  to  their 
London  agents  to  insure  at  the  rate  named 
by  the  plaintiffs.  The  London  agerhts  re- 
fiied  stating  the  market  rate.  Meantime 
the  Glasgow  firm  received  information  of 
the  loss  of  the  vessel,  and,  without  com- 
municating this  to  the  plaintiffs  or  to  the 
London  agents,  telegraphed  to  the  London 
agents  in  the  plaintiffs^  name  to  insure  at 
the  market  rate.  Subsequent  negotiations 
toere  carried  on  directly  between  the  plain- 
tiffs  and  the  Lomdon  firm,  who  effected  a 
re-insurance  at  a  higher  rate  than  that 
originally  named  by  the  plaintiffs.  Upon 
cm  action  being  brought  against  under- 
writers of  this  policy,  the  jury  found  that 
the  Glasgow  firm  were  employed  to  effect 
the  insurance,  and  that  it  was  effected 
through  their  agency : —Held,  upon  this 
finding,  that,  there  having  been  concealment 
of  material  facts  by  the  Glasgow  firm,  the 
plainliffs  could  not  recover  upon  the  policy. 

Action  upon  a  policy  of  marine  insur- 
ance tried  before  Day,  J.,  and  a  special 
jury  in  London.  Application  on  behalf  of 
plaintiffs  to  set  aside  the  verdict  for  the 
defendants  and  enter  judgment  for  the 
plaintiff,  or  for  a  new  trial. 

The  facts  and  arguments  sufficiently 
appear  in  the  judgment. 

Sir  0.  RusseU,  Q.C.,  Cohen,  Q.C.,  and 
SoUams,  for  the  plaintiff. 

Sir  IL  E.  Webster,  Q.C.  {AUomey- 
General),  and  Barnes,  Q.C,  for  the  defen- 
dant. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (Pollock,  B., 
and  Charles,  J.)  was  delivered  (on  June 

Pollock,  B. — ^This  is  an  action  upon  a 
policsy  on  the  hull  and  machinery  of  the 
ship  State  qf  Florida  underwritten  by  the 
defendanta  for  1,5001.    At  the  trial^  which 


took  place  before  Mr.  Justice  Day  and  a 
special  jury  of  London,  it  was  proved  that 
the  plaintiffs,  who  were  underwriters  and 
insurance  brokers  at  Glasgow,  insured  the 
steamer  State  of  Florida  for  1,600^.  from 
New  York  to  Glasgow.  She  left  New  York 
on  the  11th  of  April,  1884,  and  was  due  at 
Glasgow  about  the  25th  of  April.  On  the 
1st  of  May  the  plaintiffs,  being  desirous  of 
covering  their  liability,  instructed  Messra. 
Hose,  Murison  &  Thomson,  another  firm  of 
insurance  brokers  at  Glasgow,  to  effect  a 
reinsurance  upon  the  State  of  Florida  for 
1,500^. 

Acting  upon  these  instructions  Messrs. 
Rose,  Murison  &  Thomson,  at  11.29  a.m., 
telegraphed  to  their  agents,  Messrs.  Eose, 
Thomson,  Young  &  Co.,  who  were  in- 
surance brokers  in  London,  as  follows  : 
"  Blackburn  Low  wish  to  reduce  Florida 
liner  cover  for  them  1,500^.  at  15  guineas 
net."  In  reply  to  this  they  received  a 
telegram,  sent  at  12.35  p.m.  and  received 
at  1  p.m.,  from  Messrs.  Rose,  Thomson, 
Young  &  Co. :  "  State  Florida — 20  guineas 
paying  freely  and  market  very  stiff,  likely 
to  advance  before  day  is  out." 

Up  to  mid-day  nothing  was  known 
either  by  the  plaintiffs  or  Rose,  Murison 
Aj  Thomson  of  the  State  of  Florida,  except 
that  she  was  overdue.  About  12.30  p.m. 
Mr.  Murison,  a  partner  in  the  firm  of 
Rose,  Murison  &  Thomson,  had  an  inter- 
view with  the  manager- of  the  State  Line 
Company,  who  owned  the  State  of  Florida, 
and  he  informed  Mr.  Murison  in  confidence 
that  his  directors  in  London  had  received 
intelligence  that  the  CityofEome  steamer, 
on  her  way  to  Liverpool,  had  seen  a  vessel 
having  on  board  some  of  the  shipwrecked 
crew  of  the  State  of  Florida. 

Upon  receiving  the  last  telegram  at 
1  p.m.  Messrs.  Rme,  Murison  &  Thomson 
communicated  its  contents  to  the  plaintiffs, 
who  said  they  might  pay  20  guineas. 
Mr.  Murison  considered  that,  as  he  had 
received  the  intelligence  about  the  ship- 
wrecked crew  in  confidence,  he  was  not 
entitled  to  communicate  it  to  the  plaintifis ; 
but  afterwards,  at  1.19  p.m.,  he  telegraphed 
in  the  plaintifis'  name  to  Rose,  Thomson, 
Young  &  Co.,  "  Florida — pay  20  guineas." 
In  reply  to  this,  the  latter  firm,  at  2.14 
p.m.,  telegraphed  direct  to  the  plaintiffs, 
**  State  I'^oruSo— market  now  worked  out 
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at  20  guineas ;  no  chance  under  25  guineas, 
and  for  to-day  only."  This  was  received 
by  the  plaintiffs  at  2.29  p.m.,  and  at  3.2 
p.m.  they  replied,  **  State  Florida — if  you 
cannot  do  better  pay  25  guineas  and  wire 
instanter."  To  this  Messrs.  Rose,  Thom- 
son, Young  &  Co.  replied  at  4.37  p.m., 
'*  State  Florida— done  at  25  guineas;  no 
chance  more  to-day  under  30  guineas." 
As  the  negotiations  for  this  insurance 
were  not  completed  by  Messrs.  Rose, 
Murison  &  Thomson,  they  did  not  charge 
any  commission  to  the  plaintiffs.  After 
the  receipt  of  the  last  telegram  Messrs. 
Rose,  Thomson,  Young  &  Co.  communi- 
cated with  another  London  broker,  who 
effected  the  insurance  in  question  with  the 
defendants,  and  they,  upon  becoming  ac- 
quainted with  the  above  facts,  declined 
to  pay. 

At  the  conclusion  of  the  case,  Mr.  Jus- 
tice Day,  after  calling  the  attention  of  the 
jury  to  the  material  facts,  directed  them 
as  follows  :  "  Now  the  question  I  leave  to 
you  is,  first  of  all.  Were  Rose,  Murison  & 
Thomson  employed  to  effect  an  insurance  ? 
I  do  not  mean  whether  their  authority 
was  limited  to  the  insurance  of  15  guineas, 
the  first  telegram,  because  they  were  after- 
wards, as  we  know,  authorised  to  go  to  20 
guineas;  but  were  they  generally  authorised 
to  act  on  behalf  of  the  plaintiffs  f  The  next 
question  is,  Was  this  insurance  effected 
through  their  agency)  I  think  it  will 
make  it  abundantly  deai*  if  I  substitute 
for  the  word  *  their'  the  word  *  that,' 
and  relieve  it  of  all  possible  ambiguity. 
Was  this  particular  insurance  effected 
through  that  agency  1  Who  introduced 
the  London  firm  1  Rose,  Thomson,  Young 
&  Co.,  it  is  true,  are  the  people  who  go 
and  see  the  underwriters  in  London,  it 
may  be  still  acting  as  the  correspondents 
or  agents  of  Rose,  Murison  &  Thomson 
of  Glasgow.  Was  it  effected  through  that 
agency  1  Did  Rose,  Murison  &  Thomson 
of  Glasgow  put  the  matter  in  the  hands 
of  Rose,  Thomson,  Young  &  Co.  of  London, 
for  the  purpose  of  carrying  out  the  insur- 
ance effected  through  their  agency  1  Was 
it  all  one  negotiation,  or  was  it  really 
taken  out  of  the  hands  of  Rose,  Murison 
&  Thomson  of  Glasgow,  and  put  into 
the  hands  of  the  plaintiffs  irrespective 
of   them)     Was  it  taken   out  of  their 


hands,  and,  as  it  were,  a  new  negotiation 
commenced  1  Or  was  the  policy  effected 
in  pursuance  of  the  original  agency  t  Was 
it  all  one  transaction  or  not)  That  is 
what  I  substantially  mean  by  the  question 
I  put  to  you.  In  the  second  place.  Was  the 
insurance  effected  through  that  agencyl " 

The  jury  found  a  verdict  in  the  affirma- 
tive as  to  both  questions,  and  the  learned 
Judge  thereupon  directed  that  a  verdict 
and  judgment  should  be  entered  for  the 
defendants  with  costs.  The  plaintiffli 
moved  that  this  verdict  and  judgment 
should  be  set  aside,  and  that  judgment 
might  be  entered  for  the  plaintiffs,  or  a  new 
trial  had,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  and 
that  the  learned  Judge  at  the  trial  ought 
to  have  directed  the  jury  that  Rose, 
Murison  &  Thomson  were  not  the  agents 
of  the  plaintiffs  to  effect  the  insurance  in 
question,  and  that  the  non-communication 
of  material  information  within  the  know- 
ledge of  Rose,  Murison  &  Thomson,  but 
not  known  to  the  plaintiffs  or  their 
brokers,  was  not  a  concealment  which 
would  affect  the  policy,  and  ought  to  have 
directed  judgment  to  be  entered  for  the 
plaintiffs  upon  the  facts  admitted  at  the 
trial. 

These  questions  are  so  clearly  connected, 
that  the  better  mode  of  dealing  with  them 
will  be  to  consider  whether,  taken  as  a 
whole,  the  true  conclusion  of  law  and  fact 
has  been  arrived  at.  For  this  purpose  it 
will  be  convenient  to  follow  the  events  in 
order  of  time.  Starting  with  the  telegram 
of  the  1st  of  May,  11.29  a.m.,  there  can 
be  no  doubt  that  when  that  was  sent 
Messrs.  Rose,  Murison  &  Thomson  were 
agents  for  Messrs.  Blackburn,  Low  &  Co. 
to  effect  the  insurance  proposed  thereby, 
and  that  any  knowledge  by  them  of  facts 
material  to  the  risk  would  be  equivalent 
to  a  knowledge  by  their  principals,  and 
would  vitiate  any  insurance  based  upon 
such  proposal.  Up  to  this  time,  however, 
both  principals  and  agents  were  ignorant 
of  any  such  facts.  Before  any  further 
step  was  taken.  Rose,  Murison  &  Thomson 
became  aware  of  the  report  brought  by  the 
City  of  Borne.  They  thereupon  deter- 
mined to  go  no  farther  with  the  matter  in 
their  own  names,  but,  having  received  the 
intelligence  in  confidence,  they  did  not 
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flommiuucate  it  to  the  plaintifife.  What 
they  did  waa  this.  Having  previously 
obtained  the  anthoiitj  of  the  plaintiffs  to 
go  as  &r  aa  20  guineas,  they  telegraphed 
in  the  plaintiflw'  own  name  to  the  London 
brokers,  Bose,  Thomson,  Young  &  Co., 
who  answered  direct  to  the  plaintiflb  that 
there  was  no  chance  under  25  guineas ; 
upon  which  the  plaintiffs  telegraphed  back 
to  pay  25  guineas,  and  upon  this  the 
policy  in  question  was  effected  by  the 
London  brokers,  through  the  agency  of 
another  firm  of  brokers. 

Under  these  ciicumstanoes  it  is  clear 
that  up  to  the  time  when  Messrs.  Bose, 
Muriaon  db  Thomson  received  the  last 
telegram  addressed  to  themselves  they 
were  the  agents  for  the  plaintiffs  to  effect 
not  merely  a  re-insurance,  but  the  parti- 
cular re-insurance  which  the  plaintiffs  had 
ordered — ^namely,  upon  the  diip  StaJtt  of 
Florida  for  1,500^. ;  and  that  any  know- 
ledge possessed  by  them  which  was  mate- 
rial to  the  risk  would  be  equivalent  to  a 
knowledge  by  the  plaintiffs  themselves. 
It  seems  to  be  equally  clear  that  the  agents, 
being  incapacitated  from  continuing  the 
negotiation,  in  the  sense  that  no  valid 
policy  could  be  founded  upon  it,  could  not 
pot  themselves  in  a  better  position  by 
telegraphing  in  the  name  of  their  principals 
instead  of  their  own  name. 

They  having  so  telegraphed,  and  the 
answer  having  been  sent  to  the  principals, 
what  is  the  position  of  the  latter!  That 
they  might  have  effected  a  vab'd  policy  by 
a  frosh  and  independent  negotiation  carried 
on  through  another  agent  is  established 
by  the  decision  of  the  House  of  Lords  in 
Blaekbum  v.  Vigors  (1),  and  for  the  pur- 
poses of  this  case  it  may  be  further  con- 
ceded that  the  principals  might  themselves 
have  opened  a  new  and  independent  ne- 
gotiation with  the  brokers  in  London  by 
giving  a  fresh  order  for  the  policy.  This, 
however,  was  not  done;  the  plaintiffs  merely 
telegraphed  to  Bose,  Thomson,  Young  & 
Co. — **  State  Florida — if  you  cannot  do 
better  pay  25  guineas;"  and  upon  the 
basis  of  this  telegram  the  negotiation 
containing  the  offer  is  put  forward  at  the 
increased  premium ;  this  is  accepted,  and 
the  policy  in  question  is  signed. 

(1)  Ante,  p.  114 ;  Law  Rep.  12  App.  Cas.  631, 
Vol.  67.— Q.B. 
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Upon  this  state  of  fietots  the  question 
arises :  Was  the  original  negotiation  given 
up  and  a  new  and  distinct  negotiation 
entered  upon ;  or  was  it  a  mere  handing 
over  by  the  agents  to  their  principals  of  an 
existing  negotiation,  in  order  that  the 
principals  might  take  it  up  at  the  point 
where  the  agents  left  off,  and  continue  it 
until  it  resulted  in  a  contract)  This  is 
practically  the  question  which  was  left  by 
Mr.  Justice  Day  to  the  jury,  and  they  have 
found  that  the  latter  is  the  true  view  of 
what  occurred. 

In  considering  their  finding  it  is  im« 
portant  to  remember  that  the  only  instruo* 
tions  as  to  the  name  of  the  ship  and  the 
amount  to  be  insured  were  those  contained 
in  the  first  telegram  from  the  Glasgow 
agents  to  the  London  agents.    Without 
these  no  proposal  oould  have  been  for- 
warded.   They  are  never  mentioned  again 
by  the  plaintiffs,  and  the  effect  is  the  same 
as  if  each  telegram  had  reiterated  all  that 
had  gone  before.     This  also  affords  an 
answer  to  one  of  the  arguments  pressed  on 
behalf  of  the  plaintiffs.    A  merchant,  it 
was  said,  who  sends  his  agent  into  a  market 
on  Monday  with  a  limited  authority  as  to 
price,  is  not  prohibited  from  going  into 
the  same  market  on  Tuesday  and  bidding 
higher  by  reason  of  his  agent  having  ac- 
quired some  information,  such  as  that  the 
goods  were  stolen,  which  would  prevent 
any  bargain  which  he  might  make  resulting 
in  a  valid  contract.    But  the  reason  of 
this  is  that  the  principal  in  the  proposed 
case  only  employed  the  agent  pro  hoc  vice 
on  the  Monday;  and  when  he  himself 
went  into  the  market  on  Tuesday  he  com- 
menced independent  operations  in  no  way 
based  upon  the  earlier  exertions  of  his 
agent.     In  the  present  case  the  name  of 
the  vessel,  the  amount  to  be  insured,  and 
the  whole  object  of  the  bargaining  were 
the  same,  and  the  only  change  was  in  the 
advanced  premium  :  so  that  the  plaintiffs 
not  merely  continued  a  negotiation  begun 
by  their  agents,  but  they  availed  themselves 
of  it  by  using  and  adopting  what  they  had 
done  up  to  a  certain  point.     It  is  truly 
said,  no  doubt,  that  when  once  the  agents 
ceased  to  negotiate,  their  authority  was  at 
an  end;  but  this  leaves  untouched  the 
position  that  the  negotiation  was  handed 
over  to  the  piincipals  to  complete,  and  that 
8Q 
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the  London  brokers  were  entitled  to  treat 
the  matter  as  one  entire  transaction.  It 
was  also  urged  that  the  negotiation  was 
not  vitiated  by  the  fact  that  the  principals 
made  use  of  the  information  as  to  the  name 
of  the  ship  and  the  amount  of  the  policy, 
as  this  was  done  merely  by  way  of  refer- 
ence. Had  there  been  no  question  of 
agency  this  would  be  true.  If  all  that  the 
plaintiffs  had  done  had  been  to  telegraph 
to  the  London  agents,  "  Effect  for  us  the 
same  insurance  that  you  have  effected  for 
A.B.,"  with  whom  the  plaintiffs  had  had 
no  dealings,  the  reference  to  A.B.  would 
not  vitiate  the  ultimate  policy  because 
A.B.  had  improperly  withheld  informa- 
tion which  he  ought  to  have  communicated. 
The  distinction,  however,  between  this  and 
adopting  the  previous  acts  of  an  agent  and 
carrying  out  a  contract  in  part  based  upon 
them  is  obvious. 

Whilst  considering  this  part  of  the  case 
with  reference  to  the  principles  on  which 
the  law  of  concealment  is  founded,  it  is  a 
legitimate  consideration  to  look  at  what 
would  be  the  probable  effect  of  what  passed 
upon  the  minds  of  the  London  agents  as 
business  men.  Until  they  received  the 
telegram  in  the  plaintiffs'  name  they  must 
have  supposed  that  they  were  dealing  with 
Hose,  Murison  &  Thomson;  and,  in  con- 
sidering whether  they  would  accept  the 
offer,  they  would  be  entitled  to  assume  that 
Hose,  Murison  &  Thomson,  whose  known 
means  of  information  might  be  a  material 
ingredient,  had  received  no  news  of  the 
ship  which  they  ought  to  have  communi- 
cated. As  was  said  by  Lord  Watson  in 
Blackburn,  Low  <k  Co,  v.  Vigors  (2): 
"  Where  an  agent  to  insure  is  brought 
into  contact  with  an  insurer,  the  latter 
transacts  on  the  footing  that  the  agent  has 
disclosed  every  material  circumstance 
within  his  personal  knowledge,  whether  it 
be  known  to  his  principal  or  not."  When 
the  matter  was  taken  up  by  the  plaintiffs 
themselves,  and  the  further  negotiations 
were  carried  on  in  their  own  name,  the 
right  of  the  London  agents,  founded  on 
the  negotiation  as  a  whole,  to  act  upon 
the  assumption  referred  to  does  not  seem 
to  have  been  displaced. 

Another  argument  much  urged  by  the 

(2)  Ante,  at  p.  119;  Law  Rep.  12  App.  Cas. 
at  p.  541. 


plaintiflSi'  counsel  was  rested  on  the  i 
tion  that  all  that  passed  before  the  first 
telegram  by  the  plaintifis  amounted  merely 
to  offers  and  negotiation,  and  that  in  con- 
sidering the  rights  of  the  defendants  the 
only  question  that  should  have  been  sub- 
mitted to  the  jury  was,  What  ought  the 
London  brokers  to  have  communicated 
to  the  defendants  or  to  the  intermediate 
broker  by  whom  the  policy  was  ultimately 
procured  t  The  answer  to  this  is,  that  if 
the  negotiation  by  the  plaintiflfe  and  the 
Glasgow  brokers  were  one  and  the  same — 
as  the  jury  have  found  it  to  be — ^the  argu- 
ment fails,  because  in  almost  all  oases 
where  a  policy  has  been  held  to  be  avoided 
by  reason  of  concealment,  a  concealment 
occurs  some  time  before  the  actual  policy 
is  signed.  It  is  the  negotiation  that  is 
tainted,  and  the  contract  is  void  because  it 
is  founded  on  the  negotiation ;  and  through 
however  many  hands  the  offer  of  an  insur- 
ance may  pass,  if  there  be  a  concealment 
by  the  assured  or  his  agent  the  policy  is 
avoided. 

If  this  view  which  we  have  taken  of  the 
facts  and  of  the  law  which  arises  out  of 
them  be  the  true  view,  this  judgment  in 
no  way  conflicts  with  the  decision  in 
Blackbumf  Low  ds  Co.  v.  Vigors  (1).  Al- 
though the  opinion  was  expressed  in  that 
case  that  it  was  not  the  duty  of  the  agents 
to  communicate  to  their  principals  the  in- 
formation which  they  had  received,  we  take 
that  opinion  as  applying  to  the  particoJar 
facts  before  the  House,  which  shewed  that 
before  the  negotiation  for  the  policy  sued 
upon  had  commenced,  all  connection  of 
the  plaintiff  with  his  former  brokers  had 
ceased ;  and  we  cannot  suppose  it  would 
be  intended  to  apply  to  the  facts  proved  in 
the  present  case,  which  shewed  that,  so  far 
from  the  connection  with  the  principals 
and  their  brokers  ceasing,  the  brokers  used 
the  name  of  the  principals  to  continue  the 
negotiation,  and  the  pidndpals  adopted  this 
act,  and  themselves  continued  and  carried 
out  what  their  brokers  had  commenced. 

It  is  not  for  us  to  enter  upon  the  ques- 
tion whether  Messrs.  Hose,  Murison  & 
Thomson  acted  contrary  to  the  rule  of 
morality  in  failing  to  communicate  to 
Messrs.  Blackburn,  Low  db  Co.  the  infar* 
mation  which  they  had  received.  What- 
ever may  have  been  their  moral  duty,  the 


Digitized  by 


Google 


yoL.  57.] 

Blaokbum^  Low  ^  Co,  v.  SMlam, 
&ct  that  the  information  was  given  in 
ocftifidezioe  could  not  affect  or  lessen  the 
legal  rights  of  the  defendants,  and  coald 
not  justify    Messi'S.     Rose,  Murison   <b 
Thomson  in  continuing  the  negotiation  in 
the  plaintiflfe'  name,  and    enabling    the 
plaintiffs  themselves  to  continue  it  in  inno- 
o^aoe  of  that  information.    To  hold  other- 
wise would  be  to  afford  a  great  temptation 
to  all  brokers  who  may  be  placed  in  the 
same  or  a  similar  position,  and  would  cut 
down  to  an  important  extent  the  rule  as 
to  good  &ith  which   has  hitherto  been 
applied  by  our  Ck)urts  and  by  commei'cial 
nsage  to  the  contract  of  insurance.     We 
think  that  the  summing  up  and  verdict 
were  correct.     Therefore  the  verdict  and 
judgment  for  the  defendants  must  stand, 
and  the  motion  must  be  dismissed  with 


Motion  dismissed. 


SolidtorB—Hollams,  Son  &  Coward,  for  plain- 
tiff; Waltons,  Bnbb  &  Johnson,  for  defen- 
dants. 
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[IN  THE   COURT   OP  APPEAL.] 
1888        f^"™^      QUEEN     V,     THE     COUNTY 

June  22  i  ^^^'^  judge  op  the  county 

■  I.     OF  STAFFORD.* 

Contempt —  County  Court —  Wil/idlnsuU 
— Sentence  be/ore  Wa/rrani — Couniy  Courts 
Act,  1846  (9  <k  10  Vict.  c.  95),  s.  113— 
Appeal — Prcbctice. 

A  warra/ni  for  the  committal  to  prison 
of  a  person  guiUy  of  a  wilful  insult  dur- 
ing the  sitting  of  a  County  Court,  issued 
at  the  rising  of  the  Court,  is  regular, 
although  the  Judge  orally  sentenced  him 
to  pay  a  fine,  with  imprisonment  in  default, 
and  the  sentence  was  entered  in  the  Eegis- 
trai's  hook. 

Appeal  from  the  judgment  of  Cave,  J., 
and  Smith,  J.,  refusing  a  rule  to  shew 
cause  why  a  warrant  of  the  County  Court 
Judge  of  the  county  of  Stafford,  sitting  at 
Newcastle- undeivLy me,  dated  the  18th  of 
January,  should  not  be  Inrought  up  by 
certiorari  to  be  quashed. 

*  Coram  Lindley,  L.J.,  and  Lopes,  L.J. 


The  warrant,  which  was  under  the 
hand  of  the  Judge  and  seal  of  the  Court, 
and  in  accordance  with  Form  297  of  the 
County  Court  Rules,  1886,  recited  that,  at 
a  Coui-t  holden  on  that  day,  the  appellant 
wilfully  insulted  his  honour  the  Judge 
during  his  sitting  in  Court,  and  required 
the  high  bailifT  and  other  officers,  to  whom 
it  was  directed,  to  take  the  appellant  and 
deliver  him  to  the  governor  of  Stafford 
prison,  and  the  governor  to  receive  and  keep 
him  in  the  said  prison  for  seven  days 
from  the  arrest  under  the  warrant,  or  until 
he  should  be  sooner  discharged  in  due 
course  of  law. 

On  the  18th  of  January,  in  the  ooui'se  of 
the  hearing  of  an  application  by  the  ap- 
pellant, a  solicitor,  and  defendant  in  an 
action  in  the  County  Court,  the  appellant 
made  use  of  words  to  the  Judge  whidi  the 
Judge  considered  a  contempt  of  Court. 
The  Judge  thereupon  said,  "I  commit 
you,"  and  directed  him  to  be  detained  tiU 
the  rising  of  the  Court,  when,  on  the  ap- 
pellant declining  to  withdraw  his  words, 
the  Judge  ordered  him  to  pay  a  fine  of  5^., 
or  six  days'  imprisonment*  This  order 
was  entered  on  the  minutes  by  the  Eegis- 
trar.  Afterwards,  the  warrant  in  question 
was  issued,  on  which  the  appellant  was 
taken. 

W,  Willis,  Q.C.  {E.  V.  WUliams  with 
him),  for  the  appellant,  argued  that  the 
warrant  was  bad,  on  the  ground  that  it  did 
not  follow  the  sentence,  which  was  a  fine, 
with  imprisonment  in  default,  whereaa  the 
warrant  was  an  absolute  committal. 

He  cited  In  re  Pater  (1)  and  In  re 
Pollard  (2). 

ffenn  Collins,  Q.C.,  and  C.  A.  RusseU, 
for  the  Judge,  argued  that  the  course 
taken  was  in  accordance  with  the  County 
Courts  Act,  1846  (9  k  10  Vict.  c.  95), 
s.  113;  that  the  warrant  was  good,  and 
that  if  it  did  not  pursue  the  sentence,  that 
sentence  was  altered  or  was  surplusage, 
there  being  no  necessity  for  it  under  the 
Act. 

Willis,  in  reply. 

Lindley,  L.  J. — ^The  object  of  this  appeal 
is  to  quadi  this  warrant  issued  by  the 
County  Court  Judge,  after  having  oon- 

(1)  6  B.  &  S.  368 ;  33  Law  J.  Rep.  M.O.  142. 

(2)  Law  Bep.  2  P.O.  106. 
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Ths  Qusei^  v.  Stafford  Covmty  CouH  Judge. 
vioted  the  appellant  of  contempt  of  Court 
in  the  fiu)e  of  the  Court,  under  section  113 
of  9  ^  10  Yict.  0.  95.  That  section  pro- 
vides that  if  any  person  shall  wilfully 
insult  the  Judge  during  his  sitting,  it 
shall  be  lawful  for  the  officer  of  the  Court 
by  the  order  of  the  Judge  to  take  such 
offender  into  custody,  and  detain  him 
until  the  rising  of  the  Court,  and  the 
Judge  shall  be  empowered,  if  he  shall 
thicJk  fit  by  a  warrant  under  his  hand,  and 
sealed  with  the  seal  of  the  Court,  to  com- 
mit any  such  offender  to  prison  for  any 
time  not  exceeding  seven  days,  or  impose 
a  fine  not  exceeding  bL  for  every  such 
o£fenoe,  and  in  defaidt  of  payment  thereof 
to  commit  him  to  prison  for  any  time  not 
exceeding  seven  days,  unless  the  fine  be 
sooner  paid.  It  is  said  that  this  warrant 
is  had  because  the  County  Court  Judge 
ordered  the  appellant  to  be  fined,  and  in 
default  to  go  to  prison,  while  the  warrant 
is  an  absolute  order  of  imprisonment. 
Section  113  allows  him  either  to  fine  with 
imprisonment  in  de&ult,  or  to  imprison 
without  fining.  Whatever  was  said  in 
Court  or  entered  in  the  minutes,  no  fine  in 
point  of  law  was  imposed  until  the  warrant 
was  issued  under  the  Judge's  hand  and 
seal.  In  point  of  law  the  Judge  did  not 
give  the  option  of  a  fine  first  and  impose 
unconditional  imprisonment  afterwards. 
The  Judge  was  not  in  the  position  of  a 
person  who  had  imposed  a  fine,  and  the 
warrant  was  issued  regularly  and  in  ac- 
cordance with  the  terms  of  the  statute. 

LoPBS,  L.  J. — I  am  of  the  same  opinion. 
The  Judge  may  commit  till  the  rising  of 
the  Court  without  any  warrant.  There  is 
no  need  of  a  warrant  until  the  adjourn- 
ment. All  that  the  Judge  said  beyond  the 
detention  in  Court,  and  all  that  was 
entered  in  the  book,  was  legally  inopera- 
tive. We  desire  to  say  that  this  case  must 
not  be  considered  a  precedent  for  a  right  of 
appeal  in  a  case  of  this  kind,  as  the  point 
has  not  been  raised. 

Appeal  dismissed. 

Solicitors  —  G.  H.  Carthew,  for  appellant; 
Smiles,  Binyon  k,  Ollard,  agents  for  T.  &  E. 
Slaney,  Newcastle-nnder-Lyme,  for  respon- 
dent. 


1888.     \ 
June  6,  7.  j 


STIMPSON  V.   WOOD   AND   SON. 


HusbaTyd  and  Wife — Negligence — Actum 
by  Widow  under  Lord  Campbells  Act  (9 
d:  10  Vict.  e.  93),  a.  2'-Adultery  of  Wife 
during  ffu8band*8  Lifetime — Forfeiture  of 
Eight  to  Support. 

At  the  trial  of  an  action  brought  by  the 
plaintiff,  as  the  widow  of  the  decMued, 
under  the  provisiona  of  Lord  Campbells 
Act  (9  d:  10  Vict.  o.  93),  $.  2,  againtt  the 
defendants  for  negligence  which  caused 
the  deceasecFs  death,  U  appeared  that  the 
plaintiff  was  a4  the  time  of  her  husband^i 
deaih,  amd  had  for  many  years  previously, 
been  living  apart  from  him  in  adultery 
with  another  man.  During  the  time  they 
toere  so  living  apofrt  the  deceased  did  not 
support  the  plaintiff,  though  he  occasionaUy 
gave  her  small  sums  of  money  : — Held,  that 
the  action  was  not  maintainable,  inasmuch 
as  the  plaintiff  had  lost  her  legal  right 
to  support  by  reason  of  her  aduUery^  and 
had  no  reasonaUe  eacpectation  of  pecuniary 
advantage  by  the  deceased  remaining  aUve 
which  could  be  taken  into  account  by  a 
jury. 

This  was  a  motion  to  enter  judgment 
for  the  defendants,  under  the  following 
circumstances:  The  action  was  brought 
by  the  plaintiff,  as  the  widow  of  the  de- 
ceased, under  the  provisions  of  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93),  s.  2,  to 
recover  damages  against  the  defendants 
for  negligence  which  caused  the  deceased's 
death. 

At  the  trial  before  Grantham,  J.,  and  a 
common  jury,  it  was  proved  that  the 
plaintiff  had  for  many  years  lived  apart 
from  her  husband  with  a  man  named  Fiidier. 
The  husband  had  also  cohabited  with 
another  woman.  During  the  time  they 
were  so  living  apart,  the  husband  did  not 
support  the  wife,  but  he  occasionally  gave 
her  small  sums  of  money.  The  plaintif 
also  swore  that  a  few  days  before  her 
husband's  death  she  had  a  conversation 
with  him,  and  he  seemed  willing  to  con- 
done her  offence  and  take  her  back  to  live 
with  him;  but  this  statement  was  chal- 
lenged by  the  defendants,  and  as  a  fiict  the 
plaintiff  continued  to  live  with  Fisher  np 
to  the  time  of  her  busband'a  death.    The 
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jury  gave  the  plaintiff  52.  as  damages,  and 
this  waa  a  motion  to  set  aside  the  verdict, 
npaii  the  ground,  amongst  others,  that 
under  the  circamstances  above  stated  no 
aotion  was  maintainable. 

Murphy,  Q.C.  {L.  E.  Pyke  with  him), 
appeared  in  support  of  the  motion  for  the 
defendants. — ^This  action  was  not  main- 
tsmable,  and  the  defendants  are  therefore 
entitled  to  judgment.  The  deceased  was 
not  bound  to  support  his  wife  after  she 
had  committed  adultery,  and  there  was 
no  evidenoe  that  he  ever  intended  to  receive 
her  back  as  his  wife.  The  provisions  of 
Lord  Campbell's  Act  (9  <fe  10  Yict.  a  93) 
have  no  application,  as  there  was  ''no 
iojory  resulting  from  such  death  "  within 
the  meaning  of  section  2  of  that  statute. 

They  cited  Oomer  v.  Hancock  (1)  and 
Sykea  v.  The  North  JSeutem  RaUway 
Company  (2). 

Kempf  Q,G.y  and  0.  M.  Cohm,  for  the 
plaintiff —The  fact  that  the  plaintiff  com- 
mitted adultery  did  not  make  her  less  the 
wife  of  the  deceased,  as  the  latter  took  no 
legal  proceedings  to  get  rid  of  her.  There 
was  some  evidence  that  the  deceased  in- 
tended to  take  his  wife  back,  and  a  reason- 
able expectation  of  pecuniary  advantage  by 
the  relative  remaining  alive  may  be  taken 
into  account  by  a  jury. 

They  dted  Fym  v.  The  Ore(U  Northern 
Railtoay  Company  (3)  and  Wilson  v. 
Gioseop  (4). 

Pyke  replied* 

Mahistt,  J. — This  is  an  action  brought 
by  the  plaintiff,  who  was  the  widow  of  the 
deceased,  who,  as  the  jury  have  found,  was 
killed  by  the  negligence  of  the  defendants. 
One  of  the  defences  was  that  she  had  sus- 
tained no  pecuniary  damage,  inasmuch  as 
Khe  was  not  living  with  her  husband,  and 
had  not  done  so  for  several  years  before 
his  death,  she  having  in  fact  been  sup- 
ported by  another  man.  During  that  time 
the  husband  lived  with  another  woman,  and 
the  only  suggestion  of  condonation  of  the 

(1)  6  Term  Bep.  603. 

(3)  44  Law  J.  Bep.  C.P.  191. 

(3)  31  Law  J.  Bep.  Q.B.  249;  on  appeal, 
4  B.  &  8.  396 ;  32  Law  J.  Bep.  Q.B.  377. 

(4)  66  Law  J.  Bep.  Q.B.  434;  Law  Bep. 
19  Q.B.  D.  879. 


plaintiffs  offence  by  him  is  her  own  state^ 
ment  that  her  husband  intended  to  take  her 
back.     The  question  is  whether  under  the 
circumstances  the  plaintiff  had,  in  law, 
any  claim  against    the  defendants;    she 
clearly  had  none  against  lier  husband — he 
could  not  be  made  to  support  her ;  but  he 
having  been  killed,  it  has  been  argued  that 
the  widow  has  some  claim  against  the 
defendants.     Now  the  first  question  which 
we  have  to  consider  is,  what  was  the  rela- 
tionship in  point  of  law  between  the  plain- 
tiff and  the  deceased )    She  had  deserted 
him  and  had  lived  in  adultery  with  another 
man.     What,  under  such  circumstances, 
was  her  position  as  regards  her  husband  t 
There  are  several  authorities  whidi  deal 
with  this  matter.     In  Coke  on  Littleton, 
32a,  it  is  stated, ''  if  the  wife  leave  her 
husband,  and  goeth  away  and  tarrieth 
with  her   adulterer,  she    shall  lose  her 
dower."      The  same  question  was  dealt 
with  at  some  length  in  Govier  v.  Han- 
eock  (1).     There  the  action  was  for  board 
and  lodging  of  the  defendant's  wife,  and  it 
was  held  that  a  husband  was  not  bound  to 
receive  or  to  support  his  wife  after  she  had 
committed  adultery,  though  he  had  before 
committed  adultery   himself  and  turned 
her  out  of  doors  without  any  imputation 
on  her  conduct.     The  case  was  tried  before 
Mr.  Justice  Buller  in  1796,  and  upon  the 
above  flEicts  he  directed  a  verdict  for  the 
defendant,  with  liberty  for  the  plaintiff  to 
move  to  enter  a  verdict  for  him  if  this 
Court  should  be  of  opinion  that  the  defen- 
dant was  liable.    The  Court  said  that, 
*'  though  this  precise  case  did  not  appear 
to  have  been  controverted  before,  it  was 
probably  because  the  point  had  not  been 
doubted ;  and  that  it  must  be  governed  by 
the  same  principle  on  which  it  had  been 
determined  that  the  husband  is  not  liable 
in  cases  where  the  wife  goes  away  with  an 
adulterer.  .  .  .     The   question  depended 
upon  this,  whether  the  necessaries  were 
provided  before  or    after  the  wife  had 
committed  adultery;  if  after,  the  action 
could  not  be  maintained."    In  The  King  v. 
FUntan  (5)  the  defendant  appealed  against 
a  conviction  for  refusing  to  maintain  his 
wife,  and  it  was  held  that  he  was  not 
liable,  she  having  left  him  and  committed 

(6)  IB.k  Ad.  227. 
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adultery,  although  he  had  himself  been 
guilty  of  adulteiy  since  her  departure. 
During  the  argument,  Mr.  Justice  Parke 
remarked,  "  Is  he  " — ^that  is,  the  husband 
— "bound  to  support  her  wherever  she 
may  choose  to  gol"  And  Mr.  Justice 
Littledale  said,  "  Having  rendered  herself 
unworthy  of  her  husband's  protection,  she 
returns  to  the  same  state  as  if  she  were 
unmarried."  I  cannot  do  better  than 
adopt  the  judgment  of  Mr.  Justice  Little- 
dale  in  this  case,  and  decide  that  the  wife 
returned  to  the  same  state  she  was  in 
before  marriage,  and  so  had  no  claim  upon 
her  husband.  But  it  has  been  contended 
that,  because  in  this  case  the  husband  has 
been  killed,  she  has,  by  some  means  or  other, 
a  claim  against  the  defendants  under  Lord 
Campbell's  Act.  Under  the  Act  the  per^ 
son  guilty  of  negligence  is  made  respon- 
sible for  the  pecuniary  loss  sustained  by 
any  of  the  persons  named  in  section  2  of 
the  statute.  But,  in  my  judgment,  the 
plaintiff  was  not  in  a  position  to  make  any 
claim  whatsoever  on  the  defendants.  As 
to  the  other  point,  I  do  not  think  there 
was  any  evidence  of  the  husband  being 
willing  to  take  his  wife  back;  and,  as 
at  present  advised,  I  very  much  doubt 
whether,  if  there  had  been  such  evi- 
dence, she  would  have  been  entitled  to 
maintain  the  action.  On  these  two  grounds 
— namely,  that  the  plaintiff  did  not  stand 
in  the  relationship  of  wife  having  any 
claim  on  her  husband,  and  that  there  was 
no  evidence  on  which  a  jury  could  reason- 
ably come  to  the  conclusion  that  there 
was  any  prospect  of  her  husband  taking 
her  back — I  think  our  judgment  ought  to 
be  in  &vour  of  the  defendants. 

Stephen,  J. — I  am  of  the  same  opi- 
nion, but  prefer  to  express  my  view  upon 
this  subject  in  my  own  words.  This  is  an 
action  brought  under  Lord  Campbell's 
Act,  which  gives  a  wife,  under  certain 
circumstances,  the  right  to  maintain  an 
action  for  damages  where  her  husband  has 
been  killed  by  the  negligence  of  another. 
In  cases  where  any  sudi  persons  as  are 
named  in  section  2  of  the  statute  have  a 
legal  right  to  support  from  the  person 
killed,  I  apprehend  such  persons  would  be 
entitled  to  recover  damages.  There  may 
also  be  cases  in  which  they  may  still  be 
entitled  where  no  snch  legal  right  exists. 


but  only  a  right  arising  out  of  the  rela- 
tionships included  in  the  Act — that  is, 
such  a  right  as  would  give  a  reasonable 
expectation  of  pecuniary  advantage.  One 
example  of  this  kind  of  right  is,  where  a 
father,  who  supported  his  son,  has  been 
killed  by  the  negligence  of  another,  has 
but  a  life-interest  in  his  property ;  in  such 
case,  nevertheless,  the  son  could  maintain 
the  action,  and  recover  damages,  if  the 
jury  should  be  of  opinion  that  he  had 
reasonable  expectations  of  benefit  from  the 
continuance  of  the  Other's  life.  There 
are,  therefore,  two  characters  in  which  the 
plaintiff  might  support  her  action  for 
damages — ^first,  as  a  wife,  who  was  legally 
entitled  to  support  and  maintenance  from 
her  husband.  With  reference  to  this,  the 
plaintiff,  no  doubt,  continued  to  be  the 
wife  of  the  deceased,  even  after  the  adul- 
tery had  been  committed ;  but  she  had,  by 
reason  of  her  adultery,  lost  all  legal  right 
to  support,  and  was,  therefore,  disentitled 
to  compensation.  But  secondly,  though  the 
plaintiff  had  no  legal  right^  can  she  be  in- 
cluded among  the  class  of  persons  who  had 
a  reasonable  expectation  of  pecuniary  relief 
or  advancement  from  her  husband  f  There 
was  some  evidence  that  he  had  occasionally 
given  her  a  little  money,  but  I  attach  no 
importance  to  this  drcumstanoe — a  bare 
chance  of  receiving  some  very  slight  pe- 
cuniary help  is  ready  a  too  remote  head  of 
damage.  As  regards  the  suggested  con- 
donation of  the  husband,  I  can  see  no 
evidence  of  it  which  it  was  fit  to  submit 
to  a  jury.  I  think  that  the  judgment 
should  be  entered  for  the  defendants  on 
the  grounds  that  the  plaintiff  had  no  legal 
right  to  the  support  of  the  deceased,  and 
consequently  lost  no  such  right  by  his 
death,  and  also  had  no  reasonable  expec- 
tation of  receiving  pecuniary  advantage 
from  him. 

Judgment  far  defendants. 


Solicitors— J.  Fenn,  for  plaintiff;  W.  £a0t(», 
for  defendants. 
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Banxbuftcy. 
1888. 
May 

Bankruptcy — County  GouH — Registrar 
--^urisdietum  of  Judge  to  vary  Order  of 
Registrar — BanJcruptcy  Petitum-^Power 
to  rescind  DisnMScd  of  Petition  after  ex- 
piration of  Three  Months  from  Date  of  the 
Act  of  Bankruptcy — Bankruptcy  Act,  1883 
(46  ik  47  Vict.  e.  52),  ss.  104  and  107. 

A  County  Court  Jitdge  has  no  jurisdic- 
tion to  review^  rescind,  or  vary  an  order 
made  by  the  Registrar  in  bankruptcy  pro- 


A  dd>tor  executed  a  deed  of  assign- 
ment  for  the  benefit  of  his  creditors  on 
the  7th  of  July,  1887,  to  which  aM  but  two 
of  his  creditors  assented.  On  thellth  of 
October,  1887,  a  petition  founded  upon  the 
deed  of  assignment  was  dismissed  by  the 
Registrar,  on  the  ground  that  the  petition^ 
ing  creditor  had  assented  to  the  deed.  On 
the  5th  of  DeccTnber  the  dissenting  creditors 
applied  to  the  County  Court  Judge  to  re- 
seind  the  order  of  the  Registrcvr  dismissing 
the  petition,  and  to  substitute  their  names 
for  that  of  the  petitioning  creditor.  The 
Judge  made  the  order : — ^Held  {by  Oayb,  J., 
arid  Smith,  J.),  thcU  the  Judge  had  no  juris- 
diction  to  rescind  or  vary  the  order  of  tJie 
Registrar.  Held  also,  that  the  order  of  the 
Registrar  of  the  \lth  of  September  coutd 
not  be  rescinded  after  the  expiration  of 
three  months  from  the  date  of  the  deed  of 
assignment. 

Appeal  from  County  Court  holden  at 
Hull. 

The  debtor,  on  the  7th  of  July,  1887, 
executed  a  deed  of  assignment,  to  which 
all  but  two  of  luB  creditors  assented.  On 
the  17th  of  September,  1887,  a  petition  for 
a  receiving  order,  founded  on  the  deed  of 
assignment,  was  dismissed  by  the  Registrar, 
on  the  ground  that  the  petitioning  creditor 
had  assented  to  the  deed  on  the  11th  of 
October.  On  the  5th  of  December  Messrs. 
Walker  and  Hall,  the  two  creditors  who 
had  not  assented  to  the  deed  of  assignment, 
spplied  to  the  County  Court  Judge  to  re- 
scind the  order  of  the  Registrar  dismissing 
the  petition,  and  to  substitute  themselves 
as  petitioning  creditors,  on  the  ground  that 
they  had  been  misled  by  having  been  in- 


formed that  a  petition  was  on  the  file,  and 
had  therefore  omitted  to  file  a  petition 
themselves.  The  Judge  made  this  order. 
The  trustee  of  the  deed  of  assignment 
appealed. 

Sir  R.  Webster,  Q.C.  {The  Attorney- 
General)  {Yate  Lee  with  him),  for  the 
appellant. — The  Judge  purported  to  act 
under  section  107  of  the  Bankruptcy  Act, 
1883  (1);  but  he  could  have  no  power  to 
make  such  an  order  after  the  three  months 
limited  by  section  6,  sub-section  1,  of  the 
Act  from  the  date  of  the  act  of  bankruptcy 
had  elapsed. 

H.  Reed,  for  the  respondents. 

[Per  Curiam. — ^What  power  had  the 
Judge  to  rescind  or  vary  the  order  of  the 
Registrar  )J 

By  section  104  of  the  Bankruptcy  Act 
(2),  Court  includes  Judge  and  Registrar; 
the  substitution  is  by  virtue  of  section 
107,  and  is  no  novelty. 

He  cited  Ex  parte  Harris;  in  re  Ash  (3) 
and  In  re  Bristow  (4). 

Cave,  J. — This  appeal  must  be  allowed. 
It  appears  that  a  petition  was  fiiled  on  the 
17th  of  September,  and  dismissed  on  the 
11th  of  October  by  the  Registrar,  and  on 
the  5th  of  December  a  motion  was  made 
by  the  respondents  to  the  County  Court 
Judge  for  an  order  to  rescind  the  Regis- 
trar's order,  and  to  substitute  the  names 
of  the  respondents  as  petitioning  creditors 
for  that  of  the  original  petitioning  creditor. 
This  order  was  made  by  the  County  Court 
Judge  partly  on  the  7th  and  partly  on  the 
9th  of  January,  and  is  the  subject  of  this 
appeal.  I  am  clearly  of  opinion  that  the 
County  Court  Judge  had  no  authority  to 


(1)  46  &  47  Vict.  c.  62.  b.  107:  •'Where  the 
petitioner  does  not  proceed  with  dae  diligence 
on  his  petition,  the  Conrt  may  suhstitate  as 
petitioner  any  other  creditor  to  whom  the 
debtor  may  be  indebted  in  the  amomit  required 
by  this  Act  in  the  case  of  the  petitioning 
creditor." 

(2)  Section  104 :  **  (1)  Every  Court  having 
jurisdiction  in  bankruptcy  under  this  Act  may 
review,  rescind,  or  vary  any  order  made  by  it 
under  its  bankruptcy  jurisdiction." 

(3)  35  Law  J.  Hep.  Bankr.  21 ;  Law  Bep.  1 
Chanc.  469. 

(4)  37  Law  J.  Kep.  Bankr.  9;  Law  Rep.  3 
Chanc.  247. 
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In  re  Maugham  ;  ex  parte  Maugham,  JSankr. 
make  such  an  order,  and  also  that,  even 
if  he  had  anthorityi  he  should  not  have 
exercised  it  in  the  present  case.  In  the 
first  place,  the  order  which  it  was  sought 
to  rescind  was  an  order  made,  not  by  the 
Judge,  but  by  the  Begistrar.  The  applica- 
tion to  the  Judge  was  therefore  wrong,  for 
he  has  no  more  power  to  rescind  an  order 
of  the  Eegistrar  than  the  Begistrai*  has  to 
rescind  an  order  of  the  Judge.  Each  of 
them  has  his  own  work  to  do,  and  by  sec- 
tion 104  of  the  Act  each  may  review,  re- 
scind, or  vary  his  own  orders;  but  the 
jurisdiction  of  each  is  distinct  &om  that  of 
the  other,  and  to  allow  the  Judge  to  re- 
scind an  order  made  by  the  Registrar  would 
be  to  give  a  right  of  appeal  not  given  by 
the  Act.  The  County  Court  Judge  seems 
not  to  have  been  unaware  of  this  difficulty, 
for  he  says  in  his  judgment  that  if  the 
Eegistrar  had  known  all  the  circumstances 
of  the  case  he  would  have  referred  the 
matter  to  him ;  but  the  fact  that  the  Ee- 
gistrar might  have  referred  the  matter  to 
tiie  Judge  cannot  give  the  Judge  jurisdic- 
tion. 

Nor  is  the  order  warranted  by  the  terms 
of  the  Bankruptcy  Act,  for  in  this  case  the 
petition  was  dismissed  on  the  11th  of  Oc- 
tober, and  it  was  then  too  late  for  any  one 
to  present  a  petition  founded  upon  the 
deed  of  assignment  of  the  7th  of  July, 
1887,  for  the  three  months  had  expired. 
The  effect  of  what  it  was  sought  to  do  in 
this  case,  would  be  to  extend  the  time  for 
filing  a  petition  beyond  the  three  months 
from  the  date  of  the  act  of  bankruptcy. 
If  this  could  be  done  in  this  case,  it  might 
equally  be  said  that  a  creditor,  six  months 
after  the  act  of  bankruptcy,  might  come 
to  the  Court  and  say  that  he  had  been 
misled  by  the  debtor  or  by  some  creditor 
into  the  idea  that  a  petition  had  been  filed, 
and  that  though  he  knew  that  the  deed  of 
assignment  had  been  executed  and  that 
the  creditors  assented,  might  ask  six 
months  after  to  upset  the  whole  of  the 
proceedings.  This  could  not  be  done,  un- 
less possibly  in  the  case  of  distinct  fraud 
on  the  part  of  the  debtor  or  creditors,  in 
which  case  the  Court  would  no  doubt 
strain  its  powers  to  the  utmost ;  but  in  the 
absence  of  fraud,  the  mere  fact  that  a  cre- 
ditor had  been  misled  by  the  non-commu- 
nication to  him  of  a  fact  which  he  could 


perfectly  easily  have  discovered  for  himaol^ 
is  no  ground  for  interfering  with  the  pro- 
visions of  the  Act,  and  extending  the  time 
limited  for  filing  a  petition. 
Smith,  J. — I  agree. 

Appeal  aHatoed. 

Solicitors— GoUyer-Bristow  &  Co^  agents  for 
Leak,  Till  &  Stephenson,  Hull,  for  appellant ; 
Steadman  k  Van  Praagh,  agents  for  Mail 
Wilson,  Sheffield,  for  respondent. 


■•■[ 


In   re  An  ArhUraUon  hetwetn 

1888.    J      THB        AUTOTHREFTIC        STKAM 

June  5.  1     BOILER   gompant    and    hook 

AND  COMPANY. 

ArhUrcUion-^^*  Coits  of  Reference"*— 
SvhmiaHon^  Costs  of. 

Where  an  arbitrator  by  his  award 
directed  payment  of  the  costs  "  of  and  in- 
cidental to  the  reference" — Held,  that  these 
included  "  the  costs  of  the  submission^* 

Appeal  against  an  order  of  Denman,  J., 
in  chambers  directing  the  Master  to  review 
his  taxation  of  a  bill  of  costs. 

Certain  disputes,  arising  out  of  bosineGB 
transactions  between  the  Autothreptic 
Company  and  Messrs.  Hook,  were  referred 
to  two  arbitrators  and  an  umpire,  pursuant 
to  an  agreement  whereby  it  was  provided 
tha,t  the  costs  of  the  reference  and  award 
should  be  in  the  discretion  <^  the  umpire. 
The  subject-matters  in  dispute  having  been 
duly  heard,  the  umpire  directed  that  the 
costs  '*  of  and  incidental  to  the  refiorenoe, 
and  the  costs  of  the  award,"  should  be 
paid  by  Messrs.  Hook  to  the  Autothreptie 
Company. 

On  taxation  the  Master  disallowed  the 
costs  of  the  submission  to  arbitration, 
upon  the  ground  that  they  were  not  pro- 
vided for,  and  that  the  submission  formed 
no  part  of  and  was  not  included  in  the 
arbitration.  Denman,  J.,  on  appeal,  was 
of  opinion  that  the  costs  of  the  submiBsion 
should  be  allowed,  and  referred  the  matter 
back  to  the  Master  to  vary  bis  certificate 
accordingly.  Against  this  decision  Messrs. 
Hook  DOW  appoEiled. 
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Arbitrati4m  between  Autathreptic  Steam  Boiler  Co,  and  Hook  ^  Co, 


Bigham,  Q.C.,  and  Fitzgerald,  for  Messrs. 
Hook  &  Co. 

MovtUon,  Q.C,  and  J.  L,  Walton,  for  the 
Antx)threptic  Company. 

HuBDLESTON,  B. — In  this  case  the 
Master  has  disallowed  all  the  costs  which 
were  incurred  prior  to  the  actual  moment 
of  the  agreement  to  refer,  and  which  we 
maj  take  it  were  necessarily  incurred  in 
shaping  the  agreement.  My  brother 
Denman  overruled  the  decision  of  the 
Master,  and  I  am  clearly  of  opinion  that 
the  learned  Judge  was  right  in  so  doing. 
The  costs  of  the  reference  and  award  were 
in  the  discretion  of  the  umpire,  and  the 
costs  which  were  disallowed  were  costs 
incidental  to  the  reference ;  they  were  in- 
curred in  bringing  it  about,  in  arrange- 
ments, conferences,  and  all  those  matters 
which  necessarily  must  be  transacted  in 
order  to  bring  parties  to  the  point. 

When  a  cause  is  referred  at  nisi  prius, 
and  the  costs  of  the  reference  and  award 
are  placed  in  the  discretion  of  the  arbi- 
trator, it  is  obTious  that  these  costs  are 
confined  to  the  period  commencing  with 
the  reference  and  terminating  with  the 
award.  The  costs  incurred  prior  to  this 
period  would  be  costs  in  the  cause.  It  is 
said  that  there  is  no  authority  in  support 
of  our  decision ;  but  we  may  adopt  the 
language  of  Fidd,  J.,  in  the  case  of  Walker 
and  Brovm  (1),  cited  in  the  arguments, 
where  it  was  contended  that  power  over  the 
costs  of  the  refei^nce  did  not  include  power 
to  award  the  costs  of  the  award.  In  giving 
judgment  against  the  contention,  the 
learned  Judge  says, ''  There  is  no  autho- 
rity  to  the  contrary,  but  there  is  no  diffi- 
culty in  making  one.  If  no  award  is 
made,  the  reference  is  not  finished ;  there- 
fore the  reference  must  include  the  award." 
We  may  adopt  these  remarks,  for  had 
there  been  no  arrangement  prior  to  the 
reference,  there  would  have  been  no  re- 
ference. The  costs  will  have  to  be  confined 
to  those  steps  which  were  taken  to  bring 
the  parties  ad  idem, 

Charles,  J. — I  am  of  the  same  opinion. 
The  question  raised — namely,  whether  the 
costs  of  submission  are  included  in  the 

(1)  51  Law  J.  Bep.  Q.B.  424 ;  Law  Rep. 
9Q.B.D.434. 

Vol.  67^Q.B. 


*'  costs  of  the  reference  " — is  one  of  impor- 
tance. The  costs  of  formulating  the 
agreement  and  reducing  it  to  the  form  of 
a  regular  submission  are,  in  my  opinion, 
substantially  costs  of  the  reference.  The 
Master  appears  to  have  disallowed  these 
costs  on  the  analogy  of  a  reference  of  a 
cause  at  nisi  prius]  but  in  the  present 
case  there  was  no  cause.  Mr.  Justice 
Denman  differed  from  the  Master,  holding 
that  the  costs  of  the  submission  are  in- 
cluded in  the  "  costs  of  the  reference,"  and, 
in  my  judgment,  he  was  right. 

Appeal  dismissed. 


Solicitors— Valpy,  Chaplin  &  Peckham,  agents 
for  Kingsford  &  Whitwick,  Canterbury,  for 
Autothreptic  Company;  Nickinson,  Frail  & 
Kickinson,  agents  for  Frail,  Rochester,  for 
Hook  &  Co. 


[IN  THB  COUBT  OF  APFBAL.] 
1888.     \ 
June  21.  J 


OOCH  V,  ALOOCK.* 


Practice — Evidence — Commission  to  ex- 
amine Witnesses  out  o/ Jurisdiction, 

An  order  for  the  examination  of  vnt- 
nesses  on  commission  is  not  ex  dehito  jus- 
titicB,  but  is  a  matter  for  the  judicial  dis- 
cretion of  the  Judge,  and  ought  only  to  be 
granted  upon  rea^oruible  cause  being  shewn. 
No  rule  can  be  laid  down  as  to  what  is 
reasonable  cause ;  that  must  depend  upon 
aU  the  circumstances  of  each  particular 
case. 

Appeal  from  the  dedsion  of  a  Divisional 
Court. 

The  action  was  brought  to  recover  24^., 
the  balance  of  the  price  of  certain  ice  sold 
by  the  plaintifi^,  an  ice-merchant,  residing 
at  Brevig,  in  Norway,  to  the  defendant, 
under  an  agreement  to  sell  and  deliver  the 
ice  at  Eamsgate.  The  ice  was  loaded  by 
the  plainti^s  servants  in  his  own  ship, 
and  was  duly  delivered  at  Eamsgate ;  but 
the  defendant  refused  to  pay  the  amount 
sued  for^  on  the  ground  that  the  ice  was 


M.B.,    Llndley,  L.J., 


*  Coram  Lord  Bsher, 
and  Lopes,  L.J. 
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not  of  the  quality  or  size  specified  in  the 
agreement.  An  application  was  made,  upon 
an  affidavit  of  the  plaintiff's  solicitor,  to 
examine  upon  commission  the  plaintiff  and 
his  foreman,  whose  names  were  given,  and 
some  other  witnesses,  whose  names  were 
not  mentioned,  and  the  affidavit  stated 
that  these  were  material  witnesses. 

The  Divisional  Court  (Field,  J.,  and 
Wills,  J.)  made  an  order  for  the  plaintiff 
and  Ids  witnesses  to  he  examined  on  com- 
mission. 

The  defendant  appealed. 

Butler  Aspinall  (with  him  L.  E.  Pyke), 
for  the  defendant. — The  burden  of  proof 
is  on  the  plaintiff  to  shew  that  he  cannot 
bring  these  witnesses  to  this  country ;  the 
affidavit  merely  alleges  that  some  of  them 
are  in  the  employment  of  the  plaintiff,  and, 
the  affidavit  being  insufficient,  the  com- 
mission ought  not  to  be  granted. 

Meek,  for  the  plaintiff. — It  is  reasonable 
imder  the  circumstances  for  a  commission 
to  issue,  although  the  claim  is  a  small  one. 
It  is  sworn  that  the  witnesses  are  material 
and  out  of  the  jurisdiction,  and  a  commis- 
sion ought  to  be  granted  ex  dehUo  justUice 
— Kemp  V.  Tenant  (1). 

[Lopes,  L.J.,  referred  to  Light  v.  The 
Oovemor  dhc,  of  tlie  Island  of  Anticosti 


<u 


bere  is  nothing  here  to  shew  it  is  par- 
ticularly important  for  the  defendant's 
case  that  the  plaintiff  should  bring  his 
witnesses  to  this  country. 

Armour  v.  Walker  (3),  Nadin  v.  Bassett 
(4),  Lawson  v.  T/ie  Vacuum  Break  Com- 
pany (5),  Order  XXXVII.  rule  3,  and 
Chit.  ArM.  Pr,,  vol.  1,  p.  545  (14th  ed.), 
were  cited. 

Aspinall  replied. 

Lord  Esheb,  M.R. — In  consequence  of 
the  case  of  Kemp  v.  Tenant  (1)  having 
been  cited  to  us,  I  have  taken  the  oppor- 
tunity to  speak  to  Mr.  Justice  Mathew, 


who  says  that  he  never  intended  to  convey 
what  he  is  reported  to  have  said,  that 
where  it  has  been  sworn  that  a  material 
witness  is  out  of  the  jurisdiction  an  order 
to  examine  him  on  commission  ought  to  he 
made  ex  dehito  justitice,  or  that  Mr.  Justice 
Willes  said  so.  Whether  an  order  shall 
be  made  is  a  matter  for  the  judicial 
discretion  of  the  Judge,  and  a  commission 
can  only  be  granted  upon  reasonable  cause 
being  shewn.  No  rule  can  be  laid  down 
as  to  what  is  reasonable  cause ;  that  must 
depend  upon  all  the  circumstances  of 
each  particular  case.  The  Judge  who 
grants  a  commission  must  see  that  there 
is  no  oppression  on  the  part  of  the  party 
making  the  application,  and  that  the 
other  party,  whether  plaintiff  or  defen- 
dant, will  not  be  prevented  from  putting 
his  case  fairly  before  the  Court  at  the  trial. 
We  are  not  prepared  in  this  case  to  over- 
rule the  decision  of  the  Divisional  Court, 
who  granted  the  commission ;  but,  taking 
into  consideration  what  has  been  sworn 
in  an  affidavit  on  behalf  of  the  plaintiff  as 
to  the  expense,  we  intend  to  impose  terms, 
and  to  say  that  the  commission  is  to  go  to 
Norway,  but  that  the  costs  of  that  commis- 
sion  are  to  be  in  the  absolute  discretion  of 
the  Judge  who  tries  the  action.  With  regard 
to  the  case  of  a  plaintiff  who  asks  for  a 
commission  to  be  himself  examined,  the 
rule  is  to  be  more  strictly  applied. 

LiNDLET,  L.J.,  and  Lopes,  L.J.,  con- 
curred. 

Appeal  dismissed. 


Solicitors— Tumbull,  Tilley  &  Mousir,  for  plain- 
tiff ;  Wilson  &  Sons,  for  defendant. 


(1)  2  Times  Law  Rep.  804. 

(2)  4  Times  Law  Rep.  430. 

(3)  63  Law  J.  Rep.  Chanc.  413;  Law  Rep. 
26  Ch.  D.  673. 

(4)  63  Law  J.  Rep.    Chanc.  263 ;  Law  Rep. 

26  Ch.  D.  21. 

(6)  64  Law  J.  Rep.  Chanc.   16;   Law   Rep. 

27  Ch.  D.  137,  143. 
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Maich  23. 
Jane  12. 

Administration — Insurance  {Life  and 
Accident) — Benefit  Society — Contract  of 
Member  voith  Society — Death  of  Member 
entitled  to  Allowance — J)eath  of  Member 
intestate — Discretion  of  Committee  to  pay 
Death  AUotoance  to  other  than  Assured's 
Administrator — Bight  of  Assured^ s  Ad- 
ministrator to  Deaih  Allowance. 

The  defendant's  brother  was  a  servant 
in  the  employment  of  the  London  and 
North  Western  Railway  Company,  and 
toas  a  member  of  an  insurance  society 
formed  of  the  workmen  of  tluU  company, 
the  company  making  contributions  to  its 
funds.  The  members  were  entitled  to  a 
death  allowance  on  their  death  happening 
uAen  on  duty ;  the  aUowance  was  propor- 
tioned to  their  weekly  contributions.  The 
defendant's  brother  {who  vhjls  killed  when 
engaged  in  his  duties)  lived  with  her.  He 
made  no  iviU,  The  defendant  applied  to 
the  committee  of  the  society  to  be  paid  the 
sum  due  to  her  deceased  brother,  and  the 
committee,  umder  one  of  their  rules,  paid  it 
over  to  her.  By  the  rule  in  question  the 
committee  were  empowered  to  pay  su^ 
aUowanee  to  such  person  or  persons  as  in 
their  discretion  Oiey  might  think  fit,  it 
being  always  understood  that  the  extent  to 
tohieh  the  committee  should  be  bound  to  the 
payment  of  death  allowances  should  be,  in 
the  case  of  a  married  man,  to  his  widow  or 
Mldren,  or  to  his  parents,  or  to  any  of 
them,  in  such  proportions  as  the  committee 
should  determine;  and  in  the  case  of  a 
tingle  man,  to  his  parents,  brothers,  or 
sisters,  or  amy  of  t/iem,  in  such  proportions 
as  aforesaid,  unless  the  deceased  members, 
married  or  single,  should  have  otherwise 
hequecUhed  the  money,  in  which  case  it  teas 
to  be  paid  to  the  person  to  whom  it  had 
been  so  bequeathed :  biU  should  there  be  no 
such  surviving  relatives,  nor  amf  such 
special  bequest,  then  the  funeral  expenses 
only  to  a  reasonable  amount  should  be  de- 
frayed by  the  society.  But  every  such  case, 
and  all  other  cases,  should  be  subject  to  the 
decision  of  the  committee.  The  plaintiff, 
the  brother  of  the  deceased,  took  out  letters 
of  administration  to  his  estate,  and  brought 
cm  action,  as  (administrator,  against  his 


sister  for  the  payment  over  to  him  of  the 
money  paid  to  her  by  the  society,  a/nd  the 
County  Court  Judge  gave  judgment  for 
ths  plaintiff.  The  defendant  appealed : — 
Held,  that  the  appeal  ought  to  be  allowed, 
as  the  deceased  had  entered  into  a  valid 
contract  with  the  society,  by  the  terms  of 
which,  in  the  event  of  his  dying  unmarried 
and  intestcUe,  the  committee  might  in  their 
discretion  pay  his  death  allowance  to  any 
reUuive  they  might  think  fit  unthin  certain 
classes,  and  that  as  the  committee  had  so 
paid  the  alUnoanee  to  the  defendant,  their 
decision  was  final  and  binding,  and  she 
was  entitled  to  retain  the  money. 

This  was  an  appeal  from  the  decision  of 
the  County  Court  Judge  of  Hertfordshire, 
in  which  he  gave  judgment  for  the  plain- 
tiff, who,  as  administrator  of  his  deceased 
brother,  had  brought  an  action  to  recover 
the  sum  of  80^.,  part  of  the  deceased's 
estate,  from  the  defendant,  his  sister. 

The  deceased,  Alfred  Augustus  Ashby, 
was  a  servant  in  the  employment  of  the 
London  and  North  Western  Bail  way  Com- 
pany, and  a  member  of  the  insurance 
society  of  that  company.  Each  member 
of  the  society  was  entitled,  if  injured  in 
the  service  of  the  company,  to  a  certain 
weekly  allowance,  and,  if  killed,  his  repre- 
sentatives were  entitled  to  a  death  allow- 
ance proportioned  to  the  amount  of  his 
subscription.  The  deceased,  who  was  un- 
married and  lived  with  the  defendant, 
was  killed  in  the  service  of  the  company, 
and  the  committee  of  the  insurance  so- 
ciety paid  over  to  the  defendant  80/., 
being  the  amount  of  his  death  allowance. 
The  committee,   under  rule   27   (1),    to 

(1)  By  rule  27,  **  Before  payment  of  any 
death  allowance  the  committee  shall  be  en- 
titled to  call  for  and  be  famished  with  snch 
information  and  particulars  as  in  their  dis- 
cretion they  may  think  necessary  to  establish 
the  validity  of  the  claim  of  the  person  or 
persons  claiming  the  allowance  of  the  de- 
ceased member ;  and  the  committee  are  hereby 
empowered  and  authorised  to  pay  such  allow- 
ance to  such  person  or  persons  as  in  their 
discretion  they  may  think  fit,  it  being  always 
understood  that  the  extent  to  which  the  com- 
mittee shall  be  bound  to  the  payment  of  death 
allowances  shall  be,  in  the  case  of  a  married 
man,  to  his  widow  or  children,  or  to  his  parents, 
or  to  any  of  them,  in  such  proportions  as  the 
committee  shall  determine ;  and  in  the  case 
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which  the  deceased  was  a  party,  claimed 
to  exercise  a  discretion,  where  a  member 
died  intestate  and  unmarried,  to  whom 
among  certain  relatives  and  in  what  pro- 
portions they  should  pay  the  death  allow- 
ance due  to  the  deceased  member. 

The  plaintiff,  the  brother  of  the  deceased, 
took  out  letters  of  administration  to  his 
estate,  and  brought  his  action  against  the 
defendant  to  recover  the  said  sum  of  80Z., 
being  part  of  the  estate  of  the  deceased. 

The  learned  County  Court  Judge  gave 
judgment  for  the  plaintiff,  and  the  defen- 
dant appealed. 

Blaekwellf  for  the  defendant — The  de- 
ceased man  made  a  special  contract  with 
this  insurance  society  by  subscribing  a  pro- 
.posal  agreeing  to  be  bound  by  the  rules. 
This  is  in  accordance  with  rule  22  (2). 
The  question  turns  on  the  true  construc- 
tion of  rule  27  (1).  Under  that  rule  the 
committee  have  exercised  the  discretion, 
vested  in  them,  and  paid  the  defendant 
the  sum  in  question.  That  sum  did  not 
become,  when  paid,  part  of  the  personal 
estate  of  the  deceased;  accordingly,  the 
defendant  is  not  liable  to  account  for  it  to 
the  plaintiff.    The  deceased  died  single  and 

of  a  single  man,  to  his  parents,  brothers,  or 
sisters,  or  any  of  them,  in  such  proportions 
as  aforesaid,  unless  the  deceased  members, 
married  or  single,  have  otherwise  bequeathed 
the  money,  in  which  case  it  shall  be  paid  to  the 
person  to  whom  it  has  been  so  bequeathed ;  but 
should  there  be  no  such  surviving  relatives,  nor 
any  such  special  bequest,  then  the  funeral  ex- 
penses only,  to  a  reasonable  amount,  shall  be 
defrayed  by  the  society.  But  every  such  case, 
and  all  other  cases,  shall  be  subject  to  the  deci- 
sion of  the  committee;  and,  such  allowance 
having  been  once  paid,  neither  the  committee 
nor  the  society  shall  be  liable  to  any  further 
claim  in  respect  thereof.** 

(2)  By  rule  22,  "  Every  person  before  becom- 
ing a  member  of  the  society  and  entitled  to 
benefit  shall  receive  a  copy  of  the  rules,  and  sign 
a  proposal  according  to  the  form  in  Appendix  1." 
The  declaration  form  in  Appendix  1  contained 
the  following  request  by  the  proposed  member  : 
**I  request  to  be  admitted  a  member  of  the 
London  and  North  Western  Railway  Insurance 
Society  under  scale — and  agree  to  be  bound  by 
the  rules  thereof,  a  copy  of  which  I  have  re- 
ceived. I  authorise  the  deduction  from  my 
wages  of  the  sum  specified  in  the  rules,  accord- 
ing to  my  position  in  the  company's  service,  for 
securing  to  myself,  or  to  my  representatives  in 
case  of  my  death,  the  benefits  of  the  society." 


intestate,  and  the  exercise  of  the  discretion 
of  the  committee  in  paying  the  money  to 
the  defendant  was  within  the  above  rule. 
The  contract  between  the  deceased  and 
the  society  was  not  the  ordinary  contract 
of  insurance,  whereby,  in  consideration  of 
an  annuity  paid  by  the  deceased  during 
his  lifetime,  a  certain  sum  on  his  death 
becomes  due  to  his  executor  or  adminis- 
trator. Where  a  member  dies  intestate 
and  single,  leaving  no  such  relatives  as 
are  mentioned  in  the  said  rule,  the  com- 
mittee  are  relieved  from  the  obligation  of 
paying  any  more  than  his  reasonable 
funeral  expenses.  This  fact  strengthens 
the  contention  that  this  was  a  special 
and  not  an  ordinary  contract,  and  that 
under  such  circumstances  as  the  present 
the  committee  had  a  right  to  select  to 
whom  to  pay  the  death  allowance.  The 
case  of  Griffiths  v.  The  Earl  of  DudUy  (3) 
is  an  authority  that  such  a  contract  may 
be  entered  into.  The  purpose  of  the  rule 
was  to  ensure  that  the  death  allowance 
should  be  paid  to  the  persons  whom  the 
deceased  would  most  probably  have  desired 
to  benefit,  and  to  prevent  it  from  being 
wasted  in  litigation.  The  personal  repre- 
sentatives of  the  plaintiff  could  not  have 
sued  the  committee  if  they  had  declined 
to  pay  on  the  death  of  the  deceased,  in 
view  of  the  words,  **  eveiy  such  case  and 
all  other  cases  shall  be  subject  to  the  dis- 
cretion of  the  committee."  .That  being 
so,  it  is  submitted  the  plaintiff  cannot 
recover  from  the  defendant,  who  Lb  entitled 
to  retain  the  amount  paid  to  her,  and  that 
the  learned  County  Court  Judge  was  wrong 
in  holding  that  the  sum  paid  to  her  formed 
part  of  the  estate  of  the  deceased  for 
which  she  was  liable  to  account  to  the 
plaintiff. 

G,  E,  Jenkins^  for  the  plaintiff. — The 
rule  on  which  the  defendant  relies  is  only 
to  enable  the  committee  of  the  society  to 
get  a  valid  receipt  for  the  death  allowance 
from  one  out  of  a  special  class  of  persons, 
but  such  person  only  holds  the  money  as 
trustee  for  all  those  persons  who  are  legally 
entitled  to  it  Eule  27  (2)  does  not  ex- 
haust all  the  persons  who  may  be  entitled; 
for  rule  46  (4),  which  refers  disputes  be- 

(3)  51  Law  J.  Rep.  Q.B.  543 ;  Law  Bep. 
9  Q.B.  D.  367. 

(4)  By  rule  46,  "If  any  dispute  shall  arise 
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tween  the  society  and  others,  mentions 
persons  other  than  those  enumerated  in 
role  27  who  may  daim  against  the  society. 
There  ia  an  analogy  between  this  case  and 
that  presented  by  the  provisions  of  the 
Ph>yident  Nominations  and  Small  Intes- 
tacies Act,  1883.  Section  7  (5)  enables 
the  directors  of  any  registered  trade  union 
to  pay  over  to  such  person  as  they  may 
think  proper  without  letters  of  admims- 
tration  any  sums  of  money  (not  exceeding 
100/.)  belonging  to  any  member  who  dies 
intestate  and  without  having  made  any 
nomination  which  remains  unrevoked  at 
his  death ;  but  section  9  (6)  enables  the 
next-of-kin  &c,  of  such  deceased  member  to 
recover  the  money  so  paid.  If  the  con- 
tention of  the  defendant  is  correct,  the 
effect  of  the  contract  and  the  society  and 
its  members  is  to  abrogate  the  Statute 
of  Distributions,  which  would  be  contrary 
to  good  policy  and  the  law  of  the  land. 
Again,  the  committee  would  have  the 
right  to  defeat  the  claims  of  the  deceased's 
creditors,  though  by  his  weekly  instalments 
to  the  funds  he  had  deprived  himself  of 
that  money  which  ought  to  have  been 
devoted  to  the  payment  of  his  debts. 
This  cannot  be  the  true  meaning  of  the 
relationship  of  the  parties.  All  that  the 
roles  contemplate  is  the  protection  of  the 

between  any  member,  or  the  execators,  admini- 
ftrators,  nominees,  or  assigns  of  a  member,  or 
any  person  claiming  through  or  under  a  member, 
or  under  the  rales  of  the  society  and  the  trustees, 
secretary,  or  other  officers,  or  the  committee,  it 
shall  be  referred  to  arbitration,  &c.,  &c." 

(6)  By  46  &  47  Vict.  c.  47.  s.  7  :  "  If  any 
member  of  a  registered  trade  union,  entitled 
from  the  funds  thereof  to  a  sum  not  exceeding 
100/.,  dies  intestate  and  without  having  made 
any  nomination  which  remains  unrevoked  at 
his  death,  such  sum  shall  be  payable,  without 
letters  of  administration,  to  the  person  who 
appears  to  a  majority  of  the  directors,  upon  such 
evidence  as  they  may  deem  satisfactory,  to  be 
entitled  by  law  to  receive  the  same." 

(6)  By  section  9,  "All  payments  made  by 
directors  under  the  powers  aforesaid  shall  be 
valid  with  respect  to  any  demand  of  any  other 
person  as  next-of-kin  of  a  deceased  member,  or 
as  his  lawful  representative  or  person  claiming 
to  be  such  representative,  against  the  society  or 
savings  bank,  or  the  directors ;  but  such  next-of- 
kin,  representative,  or  claimant  shall  have  re- 
medy for  recovery  of  such  money  so  paid  as 
aforesaid,  against  the  person  or  persons  who 
shall  have  received  the  same." 
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sodety,  which  is  admitted,  but  they  do 
not  give  the  beneficial  ownership  of  the 
death  allowance  to  any  person  whom  the 
committee  may  think  fit. 
BlackweUy  in  reply. 

Cmt.  adv.  vuU. 

The  judgment  of  the  Court  (Cave,  J., 
and  Grantham,  J.)  was  (on  June  12)  de- 
livered by 

Cave,  J. — This  is  an  appeal  from  the 
decision  of  the  Judge  of  the  County  Court 
at  Watford.  The  action  was  brought  by 
the  plaintiff,  as  administrator  of  Alfred 
Augustus  Ashby  deceased,  to  recover  from 
the  defendant  the  sum  of  SOL  paid  to  her 
by  the  London  and  North  Western  Rail- 
way Insurance  Society  under  the  following 
circumstances : — 

The  deceased  was  a  member  of  the 
society  under  schedule  A,  and  had  filled  up 
and  signed  and  transmitted  to  the  secretary 
of  the  society  the  declaration  form  con- 
tained in  Appendix  1  to  the  rules.  Eule 
27  is  as  follows  :  [His  Lordship  here  read 
the  rule :]  As  we  read  this  rule,  it  forms 
the  contract  between  the  member  and  the 
society  as  to  the  payment  of  the  death 
allowance,  and  by  it  the  society  binds  itself 
to  pay  the  death  allowance  to  the  person 
to  whom  the  member  may  have  bequeathed 
the  same,  and,  in  the  absence  of  any  be- 
quest, in  the  case  of  a  married  man,  to  his 
widow  or  children,  or  to  his  parents,  or  to 
any  of  them,  in  such  proportions  as  the 
committee  shall  determine ;  or  in  the  case 
of  a  single  man,  to  his  parents,  brothers  or 
sisters,  or  any  of  them,  in  such  proportions 
as  aforesaid.  In  the  absence  of  any  such 
surviving  relatives  the  society  are  to  pay 
only  the  member's  funeral  expenses.  In 
Ashby's  case  the  death  allowance  amounted 
to  80^.  He  had  not  bequeathed  it,  and 
was  a  single  man,  and  under  these  circum- 
stances the  society  paid  the  amount  to  the 
defendant,  his  sister.  It  cannot  be  con- 
tended that  the  society  have  not  fulfilled 
their  obligation  to  the  deceased ;  but  it  is 
said  that  the  sum  was  assets  for  the  pay- 
ment of  the  debts  of  the  deceased,  and 
that  the  defendant  in  receiving  it  acted  as 
executrix  de  son  tort,  and  is  liable  to  the 
administrator.  We  cannot  agree  with  that 
contention ;  the  money  was  not  the  money 
of  the  deceased,  although  it  was  payable 
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out  of  a  fond  to  which  he  and  others  con- 
tributed. It  was  to  be  paid  according  to 
the  bargain  made  by  the  deceased  with 
the  other  members.  He  had  the  power  to 
bequeath  the  whole  amount  to  any  one  he 
might  select,  and  we  think  it  is  tolerably 
clear  that  if  he  had  exercised  this  power 
the  amount  would  have  been  assets  for  the 
payment  of  his  debts — Holmes  v.  CoghiU 
(7),  and  see  Williams  on  Executors  (7th 
ed.),  vol.  2,  p.  1686.  But  he  did  not  in 
fact  exerdse  the  power,  and  by  the  con- 
tract between  the  society  and  himself  the 
money  was  to  be  paid  to  certain  prescribed 
relatives,  in  such  proportions  as  the  com- 
mittee of  the  society  should  determine. 
It  was  contended  that  the  language  of  the 
27th  rule  was  only  intended  to  provide 
some  one  who  should  be  able  to  give  the 
society  a  good  discharge  for  the  money ; 
but  we  cannot  so  read  it.  If  there  are  no 
surviving  relatives  of  the  classes  indicated, 
the  society  will,  after  paying  the  funeral 
expenses,  be  entitled  to  retain  the  balance 
of  the  death  allowance;  and  in  our  judgment, 
if  no  will  is  made,  they,  and  not  the  member, 
are  to  determine  whom  among  the  rela- 
tives indicated  are  to  have  the  benefit  of 
the  allowance.  It  is  said  that  the  decla- 
ration form  in  Appendix  1  supports  the 
contention  of  the  plaintiff,  as  shewing 
an  intention  to  secure  the  benefits  of  the 
society  to  the  member's  representatives  in 
the  case  of  his  death.  To  us,  however, 
it  seems  clear  that  these  words  are  used 
generally  to  cover  the  executor  or  admini- 
strator or  the  legatee  in  the  case  of  a  be- 
quest. It  must  be  remembered  that  the 
death  allowance  is  not  the  property  of  the 
member  in  the  sense  of  its  belonging  to 
him  absolutely  in  his  lifetime,  and  he  lias 
no  right  to  it  but  such  as  the  rules  give 
him.  If  he  chooses  to  bequeath  it  by  his 
will,  it  will,  as  we  have  already  said,  be 
assets ;  but  if  he  does  not  choose  to  exer- 
cise this  power,  the  committee  and  not  the 
member  will  determine  which  of  his  rela- 
tives  will  get  the  allowance,  and  in  what 
proportions,  and  unless  he  leaves  surviving 
relatives  within  certain  degrees,  the  balance 
after  payment  of  his  funeral  expenses  will 
remain  the  property  of  the  society. 

For  these  reasons  we  cannot  agree  with 

(7)  7  Vea.  498,  and  12  Ves.  206. 


the  learned  Judge  that  this  sum  was  an 
asset  for  the  payment  of  the  debts  of  the 
deceajsed  member,  and  consequently  the 
judgment  for  the  plaintiff  must  be  set 
aside,  and  judgment  be  entered  for  the  de- 
fendant, with  costs  here  and  below. 

JvdgmefiU  for  de/endanL 


Solicitors  —  Godfrey   &  Webb,    for   plaintiff; 
W.  G.  Morris,  for  defendant. 


1888. 
May 


8.    1 
11./ 


In  re  hall  and  othebs. 


Patent — Specification — Order/or  Liberty 
to  apply  to  amend  Specijication — Comp- 
troller-General  —  Prohibition  —  Pending 
Legal  Proceeding — Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  <L'  47  Vict, 
c.  57),  s.  18,  sulhs.  10,  s,  19,  s.  32. 

An  action  Iiaving  been  brought  against 
patentees  claiming  an  injunction  and 
darnages  for  threats  under  section  32  of 
the  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  rfr  47  Vict.  c.  57),  the 
patentees  brought  a  cross-action  for  in- 
fringemsnt,  and  in  this  action  obtained 
an  order  from  the  Judge  under  section  19 
for  liberty  to  apply  at  tlie  Patent  Office  for 
leave  to  amend  the  specijication.  No  appeal 
woA  made  against  this  order;  biU  subse- 
quently application  was  made  to  prohibit 
the  Comptroller-General  from  hearing  the 
application  for  leave  to  amend,  on  the 
ground  that  the  action  for  threats  was  a 
"  pending  legal  proceeding  in  relation  to 
the  paient  *'  wit/Un  the  meaning  of  see* 
tion  IS,  sub-section  10,  of  the  same  Act,  and 
that  the  jurisdiction  to  hear  the  application 
was  therefore  barred : — Held  {py  Cave,  J., 
and  Smith,  J.),  thatse<Aion  18,  sub-section 
10,  had  no  application  to  cases  in  which 
leave  of  the  Court  or  Judge  was  granted 
under  section  19  ;  and  that  the  order  of  the 
Judge  being  properly  granted,  the  Comp- 
troller-General had  jurisdiction  to  hear  the 
application,  and  that  the  prohibition  must 
be  refused. 

Appeal  from  Denman,  J.,  in  chambers, 
refusing  to  grant  a  writ  of  prohibition  to 
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the  Comptroller-General  of  Patents,  pro- 
hibiting him  from  hearing  an  application 
for  leave  to  amend  a  specification  by  way 
of  disclaimer  under  section  18  of  the 
Patents,  Designs,  and  Trade  Marks  Act, 
1883  (1). 

The  Haslam  Foundry  and  Engineer- 
ing Company  brought  an  action  against 
Hall  k  Co.  for  infringement  of  a  patent ; 
and  in  this  action,  which  was  tried  before 
Stephen,  J.,  without  a  jury,  the  plaintifiGs 
fidled,  on  the  ground  that  one  portion  of 
the  specification  was  bad,  and  judgment 
was  entered  for  the  defendants  on  the 
3id  of  December,  1887.  Pending  this 
action,  on  the  22nd  of  March,  1887, 
the  appellants,  Messrs.  Goodfellow  & 
Matthews,  had  brought  an  action  against 
the  Haslam  Company  for  damages  for 
threats  of  legal  proceedings  in  respect  of 
alleged  infringement  of  the  same  patent, 
and  for  an  injunction  under  section  32  of  the 
Act  of  1883  (2) ;  and  on  the  28th  of  March 

(1)  Patents,  Designs,  and  Trade  Marks  Aot, 
1883  (46  k,  47  Vict.  c.  67),  a.  18  :  "(1)  An  ap- 
plicant or  a  patentee  may,  from  time  to  time,  by 
request  in  writing  left  at  the  Patent  Office,  seek 
leave  to  amend  his  specification,  including  draw- 
ings forming  part  thereof,  by  way  of  disclaimer, 
correction,  or  explanation,  stating  the  nature 
of  such  amendment  and  his  reasons  for  the 
same.  .  .  .  (10)  The  foregoing  provisions  of 
this  section  do  not  apply  when  and  so  long  as 
any  action  for  infringement  or  other  legal  pro- 
ceeding in  relation  to  a  patent  is  pending." 

Section  19 :  "  In  an  action  for  infringement 
of  a  patent,  and  in  a  proceeding  for  revocation 
of  a  patent,  the  Ck>urt  or  a  Judge  may  at  any 
time  order  that  the  patentee  shall,  subject 
to  such  terms  as  to  costs  and  otherwise  as  the 
Court  or  a  Judge  may  impose,  be  at  liberty  to 
apply  at  the  Patent  Office  for  leave  to  amend  his 
specification  by  way  of  disclaimer,  and  may 
direct  that  in  the  meantime  the  trial  or  the 
hearing  of  the  action  shall  be  postponed.** 

(2)  Section  32 :  «•  Where  any  person  claiming 
to  be  the  patentee  of  an  invention,  by  circulars, 
advertisements  or  otherwise  threatens  any  other 
person  with  any  legal  proceedings  or  liability 
in  respect  of  any  alleged  manufacture,  use,  sale, 
or  purchase  of  liie  invention,  any  person  or  per- 
sons aggrieved  thereby  may  biuig  an  action 
against  him,  and  may  obtain  an  injunction 
against  the  continuance  of  such  threats,  and 
may  recover  such  damage  (if  any)  as  may  have 
been  sustained  thereby,  if  the  alleged  manu- 
facture, use,  sale,  or  purchase  to  which  the 
threats  related  was  not  in  fact  an  infringement 
of  any  legal  rights  of  the  person  making  such 
threats ;  provided  that  this  section  shall  not 


the  Haslam  Company  brought  a  cross- 
action  against  Goodfellow  ^  Matthews 
for  infringement  of  the  patent,  in  order  to 
obtain  the  protection  of  the  proviso  to 
section  32.  On  the  5th  of  April  an  order 
was  made  by  consent  in  the  action  of 
GoodfeUow  v.  The  Haslam  Company 
for  an  interim  injunction,  and  all  further 
proceedings  were  stayed  in  the  meantime. 
On  the  2nd  of  December  following,  the 
plaintiffis  in  the  action  of  The  Haslam 
Company  v.  GoodfeUow  applied  to  the 
Judge  under  section  19  (1)  of  the  Act  for 
an  order  giving  them  liberty  to  apply  at 
the  Patent  Office  for  leave  to  amend  their 
specification  by  wky  of  disclaimer ;  and  this 
order  was  made  by  Elay,  J. 

No  appeal  was  entered  against  the  order 
of  Kay,  J.,  but  application  was  made  in 
chambers  on  behalf  of  Messrs.  Hall  <fe  Co., 
Goodfellow  <fe  Matthews,  and  others,  for 
a  writ  of  prohibition  to  prohibit  the  Comp- 
troller-General of  Patents  from  hearing 
the  application  made  under  the  order. 

Denman,  J.,  refused  to  grant  the  writ, 
and  the  appellants  appealed. 

MouUon,  Q.C.,  and  W.  JR.  Bousfield,  for 
the  appellants. — By  section  18,  sub-sec- 
tion 10  (1),  application  for  leave  to  amend 
cannot  be  made  as  long  as  any  legal  pro- 
ceeding in  relation  to  the  patent  is  pend- 
ing. An  action  for  threats  under  sec- 
tion 32  (2)  is  such  a  legal  proceeding,  and 
therefore  the  jurisdiction  of  the  Comp- 
troller-General to  hear  the  application  for 
leave  to  amend  is  barred  by  section  18, 
sub-section  10.  The  Haslam  Company 
could  not  have  got  an  order  for  liberty  to 
apply  in  the  action  for  threats,  as  that 
action  does  not  come  within  the  terms  of 
section  19 ;  and  therefore,  while  that  action 
is  pending,  the  right  of  Haslam  k  Co. 
to  apply  is  barred,  and  the  Comptroller 
cannot  act. 

They  cited  Kurtz  v.  Spenoe  (3),  The 
Fvsee  Vesta  Company  y.  Brycmi  (4),  and 
Cropper  v.  Smith  (5). 

apply  if  the  person  making  such  threats  with 
due  diligence  commences  and  prosecutes  an 
action  for  infringement  of  his  patent." 

(3)  65  Law  J.  Bep.  Ghanc.  919 ;  57  ibid.  238 ; 
Law  Rep.  33  Ch.  D.  579 ;  ibid.  36  Ch.  D.  770. 

(4)  4  Pat.  Cas.  71 ;  56  Law  J.  Bep.  Chano.  187. 
(6)  64  Law  J.  Bep.  Chanc.  287  ;    Law  Bep. 

28  Ch.  D.  148. 
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Sir  R,  Webster,  Q.C,  {AUorney -General), 
Aston,  Q.C.y  and  Carpmael,  for  the  respon- 
dents, were  not  called  on. 

Ingle  Joyce,  for  the  Oomptroller-G^eneral. 

Cave,  J. — ^This  appeal  most  be  dis- 
missed. The  question  tarns  upon  sections 
1 8  and  19  of  the  Act  of  1883.  Under  the 
old  law  patentees  were  often  defeated  by 
mere  technicalities,  for  though  a  defendant 
was  proved  to  have  taken  the  substance  of 
a  plaintiff's  patent,  yet,  if  there  was  a 
technical  flaw  in  the  specification,  the 
patentee  lost  all  the  benefit  of  his  inven- 
tion, and  was  defeated  in  an  action  in 
which  he  ought,  on  the  merits,  to  have 
succeeded.  In  section  18  of  the  Act  of 
1883  an  attempt  is  made  to  prevent  this 
injustice,  and  by  it  power  is  given  to  the 
patentee  to  apply  at  the  Patent  Office  for 
leave  to  amend  the  specification  by  way  of 
disclaimer,  correction,  or  explanation ;  and 
the  sub-sections  regulate  the  form  of  pro- 
ceeding in  such  a  case. 

The  effect  of  sub-section  10  is  that,  if 
there  is  a  legal  proceeding  in  i*elation  to 
the  patent  pending,  the  patentee  cannot 
of  his  own  motion  apply  for  leave  to  amend 
under  the  section ;  and  therefore,  if  the 
matter  rested  there,  the  Comptroller  would 
have  no  power  to  receive  the  application. 
But  section  19  then  applies.  Now,  in  the 
present  case  there  was  an  action  for  in- 
fringement, and  in  that  action  Mr.  Justice 
Kay  made  an  order  giving  the  patentee 
leave  to  apply  to  the  Patent  Office  for 
leave  to  amend  the  specification  by  way  of 
disclaimer.  Nothing  is  said  in  the  Act  as 
to  the  mode  of  proceedings  after  leave 
given ;  but  I  think  it  is  clear  that,  notwith- 
standing the  awkward  language  of  sub- 
section 10,  the  procedure  under  section  18 
is  intended  to  apply  to  cases  in  which 
leave  has  been  given  by  the  Judge  under 
section  19.  Nothing  is  said  in  this  section 
about  there  being  more  than  one  legal 
proceeding  pending ;  but  the  grammatical 
language  of  the  section  is  satisfied  by 
holding  that  the  order  of  Mr.  Justice 
Kay  was  within  the  section. 

But  it  is  said  that,  though  this  is  the 
ordinary  grammatical  meaning,  the  con- 
sequence of  so  construing  the  section 
would  be  to  work  injustice.  I  am  not 
convinced  by  this  argument;  nor  am  I 


satisfied  that  the  object  of  the  provisbn 
requiring  leave  to.  apply  is  for  the  benefit 
only  of  parties  engaged  in  the  legal  pro- 
ceedings. It  may  be  that  the  intention 
is  that  the  Judge  should  see  for  himself 
what  amendment  is  to  be  asked  for,  or 
what  is  the  nature  of  the  disclaimer  that 
the  patentee  desires,  and  should  not  allow 
it  in  cases  in  which  it  would  make  a 
serious  alteration  in  the  nature  of  the 
patent,  or  make  it  quite  a  different  matter. 
But  where  the  Judge  is  satisfied  that  the 
amendment  intended  would  work  no  harm 
to  the  defendant,  but  is  only  desired  to 
meet  a  mere  technical  defence,  he  may 
give  leave  to  amend  by  way  of  disclaimer. 
It  must  be  remembered  that  after  leave  is 
given  it  is  open  to  all  parties  to  be  heard 
before  the  Comptroller,  who  has  a  discre- 
tion to  exercise,  and  may  allow  the  amend- 
ment, subject  to  such  conditions  as  he  may 
think  just.  Now,  in  what  way  can  thu 
construction  of  the  statute  work  injustice  1 
An  injustice  which  should  induce  the  Court 
to  construe  the  section  otherwise  than 
according  to  its  grammatical  meaning  must 
be  plain  and  unambiguous,  and  I  do  not 
think  that  the  mere  fact  that  this  construc- 
tion would  deprive  a  defendant  of  a  mere 
technical  defence  is  such  an  injustice. 

Smith,  J. — I  am  of  the  same  opinion. 
On  the  22nd  of  March,  1887,  Gk>odfellow 
&  Matthews  brought  an  action  against 
the  Haslam  Foundry  Company  for  threats 
under  section  32  of  the  Act,  and  thereupon 
the  Haslam  Foundry  Company  brought  a 
cross-action  against  Goodfellow  &  Mat- 
thews for  infringement,  in  order  to  take 
the  benefit  of  the  proviso  at  the  end  of  the 
section. 

In  the  following  month  €k>odfellow  & 
Matthews  asked  for  an  injunction  against 
the  Haslam  Foundry  Company,  and  this 
was  by  consent  granted  for  a  limited 
period  and  all  proceedings  stayed.  Then, 
while  this  was  pending,  the  Haslam  Com- 
pany brought  an  action  against  Hall  & 
Co.  for  infringement.  In  this  action,  the 
plaintiffs,  being  wrong  in  one  point,  were 
defeated— no  application  was  made  in 
this  action  for  leave  to  amend;  but  in 
the  action  against  Goodfellow  &  Matthews 
application  was  made  before  Mr.  Justice 
Kay,  and  leave  to  apply  to  the  Comptroller- 
General  was  granted.      No  appeal  was 


Digitized  by 


Google 


laCfiAEtiBfAS  1887  to  MtCHAELMAS  1888. 


Vol.  67.] 

/»  re  HaU, 

made  againat  this  order,  yet  it  is  now 
contend^  that  it  was  wrong,  and  that  the 
Comptroller  is  to  be  prohibited  from  obey- 
ing it.  Now,  I  give  no  opinion  upon  the 
meaning  of  the  words  "  legal  proceedings/' 
Dor  whether  an  action  for  threats  is  in- 
cluded in  that  term ;  nor  do  I  say  whether 
the  cross-action  was  prosecated  with  due 
diligence,  for  in  my  opinion  all  those 
qnestions  are  immaterial.  The  question 
we  have  to  decide  turns  upon  the  meaning 
of  sections  18  and  19.  By  section  18 
power  is  given  to  the  patentee,  when  he 
finds  a  blunder  in  his  specification  him- 
flslf,  to  seek  leave  to  amend  his  speci- 
fication by  way  of  disclaimer;  and  then 
follow  a  series  of  sub-sections,  which  pro- 
vide methods  in  which  the  Comptroller 
is  to  act ;  and  then  by  sub-section  10  it  is 
provided  "  that  the  foregoing  provisions  of 
this  section  do  not  apply  when  and  so 
long  as  any  action  for  infringement  or 
other  legal  proceeding  in  relation  to  a 
patent  is  pending."  This  means  that  if 
the  patent  is  the  subject  of  litigation,  the 
patentee  shall  not  amend  behind  the  back 
of  his  opponent,  and  if  the  provisions 
stopped  at  that  point  the  patentee  would 
be  defeated  directly  the  writ  was  issued, 
DO  matter  how  small  or  technical  might 
be  the  error  in  his  specification.  But  by 
section  19,  which  I  read  as  a  proviso  to 
section  18,  the  Legislature  provides  that 
the  Judge  may  give  leave  to  the  patentee, 
under  such  circumstances,  to  apply  to  the 
Comptroller- Greneral  for  leave  to  amend 
his  specification  by  disclaiming  the  bad 
part.  It  was  such  an  order  that  Mr, 
Justice  £ay  made,  and  it  is  under  this 
order  that  the  Comptroller  is  acting.  I 
think,  therefore,  that  Mr.  Justice  Denman 
was  right  in  refusing  the  writ  of  prohi- 
bition, and  that  this  appeal  must  be 
difmissed. 

Appeal  dismissed. 


Solicitors— J.  n.  &  J.  Y.  Johnson,  for  appel- 
lants; Wilson,  Brifitows  &  Carpmael,  for 
respondents;  the  Solicitor  to  the  Board  of 
Trade,  for  Comptroller-General. 
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High  Bailiff  of  County  Court — Ooods 
seized  not  the  Goods  of  the  ExeciUion  Debtor 
— Fees — Right  to  Possession  Money — Eoae- 
cution— County  Court  Eules,  1886,  Order 
XXVIL  rule  I— County  Courts  Act,  1856 
(19  ik  20  Vict.  c.  108),  w.  78,  79,  and  83 
—County  Courts  Act,  1875  (38  (k  39 
Vict.  c.  50),  s.  7. 

Where  goods  taken  in  execution  under  a 
ji.  fa,  by  a  high  bailiff  of  a  Cownty  Court 
are  claimed  by  a  third  party,  and  brfore 
sale  the  execution  creditor  gives  notice  to  the 
high  bailiff  that  lie  admits  the  claimants 
right  to  the  said  goods,  cmd  orders  him  to 
withdraw,  the  high  bailiff  may,  in  the  dis* 
cretion  of  the  learned  Judge,  recover  in  an 
action  his  fees  for  possession  from  the  date 
of  the  seizure  to  the  date  of  mch  notice. 

Order  XXVIL  rule  1  of  the  County 
Court  Rules,  1886,  does  not  grant  a  new 
fee,  biU  is  a  limitation  put  upon  what 
might  theretofore  have  been  aUowed  by  a 
Judge  against  an  execution  creditor  in 
favour  of  the  high  bailiff,  and  is  a  rule 
affecting  practice  or  procedure,  and  there^ 
fore  within  the  pou)er  of  the  Committee  of 
County  Judges  to  make,  with  the  sanction 
of  the  Lord  Chancellor. 

This  was  an  appeal  from  the  County 
Court  Judge  at  Swansea,  who  gave  judg- 
ment for  the  plaintiff,  the  high  bailiff  of 
Swansea,  in  an  action  brought  by  him  for 
lis.,  being  fees  for  remaining  in  possession 
of  certain  goods  seized  by  him  under  an 
execution  issued  in  an  action  by  the  de- 
fendant in  this  action.  The  goods  in  the 
bailiff's  possession  were  claimed  by  a  third 
party  as  against  the  defendant,  the  execu- 
tion creditor,  who  at  once  gave  the  high 
bailiff  an  order  to  withdraw  from  posses- 
sion. The  learned  Judge  held  that  the 
high  bailiff  was  entitled  to  his  fees  of 
possession  for  the  three  days  between  the 
seizure  and  quitting  possession. 

The  defendant  appealed. 

J,  G,  Witt^  for  the  appellant — First^ 
rule  1  of  Order  XXVII.  of  the  County 
Court  Rules,  1886  (1),  is  not  an  enabling 

(1)  County  Court  Rules,  1886,  Order  XXVIL 
rule  1 :  "  Where  a  claim  is  made  to  or  in  re- 
3S 
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rule,  but  rather  curtails  the  right  of  the 
high  bailiff  to  fees.  The  fees  allowed  hj 
19  &  20  Vict  c.  108.  8.  78  (2),  are  those 
in  schedule  C  to  that  Act,  which  are 
the  same  as  those  in  schedule  A  of  the 
New  Rules — ^namely,  "  High  bailiff's  fees : 
for  keeping  possession  of  goods  till  sale 
.  .  .  per  day,  not  exceeding  five  days,  six- 
pence in  the  pound  on  the  value  of  the 
goods  seized,  to  be  fixed  by  appraisement 
in  case  of  dispute."  They  must  contem- 
plate goods  that  may  come  to  a  sale.  If 
by  reason  of  the  goods  not  belonging  to 
the  execution  debtor  there  could  not  be 
an  appraisement  or  sale,  this  rule  does  not 
apply.  The  high  bailiff  is  in  the  same 
position  as  the  sheriff,  who  cannot  recover 
his  fees  if  he  seizes  goods  not  belonging 
to  the  execution  debtor — Newman  v.  Mer- 
riman  (3)  and  Eoyle  v.  Bushhy  (4).  In 
the  latter  case,  it  is  to  be  observed, 
the  goods  were  at  the  time  of  seizure  the 
property  of  the  debtor,  but  by  matters 
subsequent  had  passed  out  of  his  posses- 
sion. No  public  officer  can  recover  his 
fees  unless  by  statute.  There  is  no  statute 
that  gives  the  bailiff  any  right  to  fees  for 
keeping  possession  except  when  there  is  a 
sale.  Secondly,  if  it  be  said  that  Order 
XXVII.  rule  1,  gives  such  right,  that 
order  is  vUra  vires.  The  Treasury,  it  is 
true,  have,  by  section  79  of  19  &  20  Vict. 
c.  108  (2),  the  power,  with  the  sanction  of 
the  Lord  Chancellor,  of  altering  the  fees 
to  be  paid  to  the  bailiff,  and  could  there- 
fore have  altered  the  fees  payable  under 

spect  of  any  goods  or  chattels  taken  in  execu- 
tion under  the  process  of  a  Court,  the  high 
bailiflE  shall  forthwith  send  notice  to  the  exe- 
cution creditor,  according  to  the  form  in  the 
Appendix,  and  if  the  execution  creditor  admits 
the  title  of  the  claimant  to  the  goods  or 
chattels,  and  sends  notice  in  due  course  of  post 
to  the  high  bailiff  of  such  admission  according 
to  the  form  in  the  Appendix,  or  to  the  like  effect, 
he  shall  only  be  liable  to  such  high  bailiff  for 
any  fees  of  possession  or  expenses  incurred  prior 
to  the  receipt  of  such  notice." 

(2)  19  &  20  Vict.  c.  108.  s.  79 :  "The  Com- 
missioners of  the  Treasury,  with  the  consent  of 
the  Lord  Chancellor,  may  lessen  or  increase  the 
fees  which  are  specified  in  schedule  C,  .  .  .  and 
may  substitute  other  fees  in  lieu  thereof.  .  .  .  '> 

(3)  26  Law  Times.  N.S.  397. 

(4)  50  Law  J.  Rep.  Q.B.  196;  Law  Rep. 
6  Q.B.  D.  171. 


schedule  C,  but  no  alteration  has  been 
made  by  the  Treasury  to  which  Order 
XXVII.  rule  1  can  apply. 

No  power  is  conferral  upon  the  five 
County  Court  Judges  under  section  32  of 
19  &  20  Vict.  c.  108  to  grant  fees. 

Uenn  CoUim,  Q,C.  (with  him  ITtKf).— 
The  words  of  Order  XXVtI.  rule  1  (1), 
give  the  high  bailiff  these  fees,  although 
fiiey  constitute  a  limitation  on  the  poasefl- 
sion  fees  to  be  taken.     It  is  clear  that  the 
right  to  fees  for  possession  already  existed, 
as  the  words  **  no  more  "  are  used.    The 
high  bailiff  has  a  right  to  take  out  an 
interpleader  summons,  and  but  for  this 
order  the    execution  creditor  might  be 
made  liable  to  all    costs    of   possession 
up  to  the  hearing.     The  object  of  the 
rule  was  to  meet  the  injustice  of  makmg 
the  defeated  party  pay  the  possession  money 
from  the  date  of  the  seizure  to  the  deter- 
mination of  the  question  of  the  daimant's 
title.     The  rule  in  question  is  made  by  five 
County  Court  Judges  with  the  sanction  of 
the  Lord  Chancellor,  and  they  have  j  aria- 
diction  to  make  rules  as  to  practice  or  pro- 
cedure.    This  is  a  rule  affecting  pracdoe 
or  procedure.     The  entry  by  the  bailiff  is 
a  proceeding  just  as  much  as  is  making  a 
return  to  a  writ  of  certiorari.     In  cases  of 
interpleader  the  County  Court  Judge  has 
a  discretion  to  allow  costs  at  the  hearing, 
and  "  costs  "  includes  fees.     A  high  bailiff 
is  not  in  the  same  position  as  a  sheriff,  as 
his  status  and  rights  are  regulated  entirely 
by  statute.     Where  under  the  old  law  the 
Judge  had  a  discretion  to  give  costs,  the 
bailiff  has  a  right  of  action  for  his  fees. 
The  Judge  here  gave  judgment,  it  is  ad- 
mitted, against  the  defendant  on  the  ground 
of  the  bailiff's  right  to  the  fees,  but  he  has 
a  discretion,  and  should  have  exercised 
that  discretion  in   the  plaintiff's  favour, 
and  the  judgment  therefore  should  stand. 

J.  G.  Witt  replied. 

Smith,  J.  (on  April  13),  delivered  the 
following  written  judgment,  in  which 
Cave,  J,,  concurred  : — 

In  this  case  the  plaintiff,  the  high  bailiff 
of  the  County  Court  of  Swansea,  sought  to 
recover  from  the  defendant  four  days'  pos- 
session money,  at  the  rate  of  Ss.  6d,  per 
diem,  for  having  remained  in  possession  of 
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Mrtain  goods  under  an  execuidon  iasaed 
in  an  action  in  which  the  present  defen- 
dant was  execution  creditor. 

The  County  Conrt  Judge  gave  judg- 
ment for  the  plaintiff.  The  defendant 
appealed,  and  on  his  behalf  it  was  argued 
that  the  County  Court  Judge  was  wrong 
because  no  authority  could  be  shewn  by 
which  the  high  bailiff,  in  the  events  which 
had  happened,  could  possibly  be  entitled 
to  the  possession  money  he  claimed  from 
the  execution  creditor.  It  must,  in  my 
judgment,  be  taken  as  a  fact  in  the  case 
that  the  execution  levied  by  the  plain- 
tiff was  useless  to  the  defendant — or,  in 
other  words,  that  the  execution  levied 
was  not  upon  the  goods  of  the  execution 
debtor.  It  was  argued  as  follows:  It 
was  said  that  the  high  bailiff,  being  a 
public  officer,  could  only  .recover  from  the 
public  fees  which  by  statute  appertained 
to  his  office,  and  if  no  such  fees  so  apper- 
tained he  could  recover  none.  To  this 
proposition  I  agree.  It  was  further  said 
that  a  high  bailiff  was  analogous  to  a 
sheriff,  and  that  if  a  sheriff  levies  and  re- 
mains in  possession  of  goods  or  chattels  of 
the  execution  debtor  without  any  special 
order  from  the  execution  creditor,  he  can- 
not recover  possession  money  from  the  exe- 
cution creditor  for  having  so  remained  in 
possession.  As  regards  a  sheriff,  this  is  so, 
and  the  case  cited  oiNewmcm  v.  Merriman 
(3)  supports  the  contention.  In  my  judg- 
ment, however,  it  is  fallacious  to  liken  a 
high  bailiff  in  all  respects  to  a  sheriff,  for  a 
high  bailiff  is  the  creation  of  statute,  and 
it  is  by  what  the  statute  enacts,  no  more 
snd  no  less,  that  his  office  is  regulated. 
The  real  question,  in  my  judgment,  is  : 
What  do  the  statutes  and  orders  made  pur- 
suant thereto  enact  %  By  the  County  Court 
Act,  1856  (19  &  20  Vict.  c.  108),  s.  82, 
the  high  bailiff  is  to  be  paid  by  salary, 
and  the  fees  appointed  for  keeping  posses- 
sion of  goods  under  execution.  By  section 
78  of  the  same  Act,  such  fees  are  to  be 
those  set  forth  in  schedule  C  to  the  Act. 
By  the  schedule  it  is  provided  as  follows : 
"  High  bailiff's  fees :  For  keeping  possession 
of  goods  till  sale  per  day,  not  exceeding  five 
days,  sixpence  in  the  pound  on  the  value 
of  goods  seized,  to  be  fixed  by  appraise- 
ment." This  is  re-enacted  in  the  Hules 
of  1886.    This,.a8  it  seems  to  me,  applies 


when  the  high  bailiff  has  taken  the  execu* 
tion  debtor's  goods  in  execution,  and  not 
when  he  has  taken  another  man's  goods. 
Also,  in  cases  of  interpleader,  the  Judge 
may  allow  at  the  hearing  the  actual  costs 
incurred  by  the  high  bailiff  in  keep- 
ing possession  of  the  goods  claimed,  and 
no  more.  By  section  79  of  this  Act 
power  was  given  to  the  Commissioners  of 
her  Majesty's  Treasury  to  alter  these  fees, 
and  a  large  general  power  to  lay  down  a 
scale  of  fees  to  be  levied  is  also  contained 
in  section  7  of  38  &  39  Vict.  c.  50  (5).  I 
find  that  in  pursuance  of  these  statutes  an 
order  of  the  Commissioners  of  her  Ma- 
jesty's Treasury  regulating  fees  was  made, 
dated  the  30th  of  December,  1867,  and 
also  another,  dated  the  26th  of  October, 
1875  (both  are  set  out  at  pages  44  and  45 
of  Pitt  Lewis  on  CoumJty  CourUy  ed.  1880). 

It  would  seem  that  upon  reading  these 
two  orders  the  result  is  that  only  those 
fees  included  in  schedule  C  of  the  Act 
of  1856  are  abolished,  for  which  new  fees 
are  substituted  in  lieu  thereof.  The  re* 
gulation,  therefore,  quoad  costs  of  pos- 
session to  be  allowed  by  a  Judge  to  the 
high  bailiff  under  schedule  C  remains  in- 
tact, except  in  so  far  as  the  order  hereafter 
referred  to  may  have  cut  down  the  power 
to  award  sudb  costs  of  possession  to  a 
high  bailiff  in  certain  circumstances. 

In  the  year  1886,  the  County  Court 
Rules  of  the  year  were  duly  drawn  and 
passed  pursuant  to  statute. 

The  all-important  rule  upon  the  ques- 
tion in  hand  is  Order  XXVII.  rule  1  (1), 
which  will  be  found  at  page  622  of  Hey^ 
woo^s  CowUy  Court  Practice  (4th  ed. 
1886).  Its  material  parts. are  as  follows : 
''Where  a  claim  is  made  in  respect  of 
goods  taken  in  execution,  if  the  execution 

(5)  38  &  39  Vict.  c.  60.  8.  7  :  «  The  Treasury 
shall  direct  whether  any  and  what  remuneration 
shall  be  allowed  to  any  person  performing  any 
duties  under  this  Act,  or  under  any  Act  passed 
heretofore  or  to  be  passed,  where  by  such  Act 
no  remuneration  is  or  shall  be  given  for  the  per- 
formance of  duties  by  officers  of  the  Courts; 
and  such  remuneration  shall  be  paid  out  of  the 
fees  which  the  Treasury,  with  the  consent  of 
the  Lord  Chancellor,  is  empowered  by  section 
seventy-nine  of  *  the  County  Courts  Act,  1866,' 
to  order  to  be  taken  on  proceedings  which  were 
then  authorised  or  might  thereaifter  be  autho- 
rised to  be  taken  in  the  County  Courts." 
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ereditor  admita  suoh  daim,  and  giyes 
notioe  thereof  in  manner  by  rule  provided, 
he  shall  only  be  liable  to  the  high  bailiff 
for  any  fees  of  possession  or  expenses  in- 
curred prior  to  the  receipt  of  such  notice." 

The  appellant  argued  that  this  rule  did 
not  give  the  right  to  the  fee  now  claimed ; 
the  respondent  argued  that  it  did.  In  my 
judgment  it  did  not ;  but  the  true  construc- 
tion of  the  rule  is,  that  it  is  a  limitation 
of  a  right  which  theretofore  existed  in  the 
high  bailiff  to  get  the  Judge  to  give  him 
possession  money  if  he  could.  As  I  read 
the  legislation  upon  this  point,  by  schedule 
C  of  the  Act  of  1856  the  Judge  may  allow 
at  the  hearing  of  an  interpleader  to  the 
high  bailiff  the  actual  costs  of  possession 
incurred  by  him. 

By  section  31  of  the  Act  of  1867  (30 
&  31  Yiot.  c.  U2  (6)),  the  high  bailiff 
may  set  in  motion  an  interpleader  when  a 
claim  is  made  to  the  goods  he  has  taken 
in  execution,  and  in  such  proceedings  the 
Judge  mai/  award  to  the  high  bailiff  the 
costs  of  possession.  It  seems  to  me  that 
there  is  here  no  limitation  upon  the  power 
of  the  Judge  so  to  award  as  is  suggested 

(6)  30  &  81  Vict.  c.  142.  s.  31 :  «« If  any  claim 
shall  be  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  under  the  process 
of  a  (3ounty  Court,  or  in  respect  of  the  pro- 
ceedings or  value  thereof,  by  any  person,  it  shall 
be  lawful  for  the  Registrar  of  the  Court,  upon 
application  of  the  high  bailiff,  as  w^ll  before  as 
after  any  action  brought  against  him,  to  issue 
a  summons  calling  before  the  said  Court  as  well 
the  party  issuing  sudi  process  as  the  party 
making  such  claim,  and  the  Judge  of  the 
Court  shall  adjudicate  upon  such  claim,  and 
make  such  order  between  the  parties  in  respect 
thereof,  and  of  the  oosts  of  the  proceedings,  as 
to  him  shall  seem  fit,  and  shall  also  adjudicate 
between  such  parties,  or  either  of  them,  and  the 
high  bailiff,  with  respect  to  any  damage  or  claim 
of  or  to  damages  arising  or  capable  of  arising 
oat  of  the  execution  of  such  process  by  the  high 
bailiff,  and  make  such  order  in  respect  thereof, 
and  of  the  costs  of  the  proceedings,  as  to  him 
shall  seem  fit ;  and  such  orders  shall  be  enforced 
in  like  manner  as  any  order  in  any  suit  brought 
in  such  Court,  and  shall  be  final  and  conclusive 
as  between  the  parties,  and  as  between  them, 
or  either  of  them,  and  the  high  bailiff,  unless 
the  decision  of  the  Court  shall  be  in  either  case 
appealed  from,  and  upon  the  issue  of  the  sum- 
mons any  action  which  shall  have  been  brought 
In  any  Court  in  respect  of  such  claim,  or  of  any 
damage  arising  out  of  the  execution  of  such 
process,  shall  be  stayed." 


by  the  appellant,  in  that  he  could  only 
award  possession  money  where  the  execu- 
tion  was  effective  to  the  execution  creditor, 
though,  obviously,  if  not  effective,  it  might 
be  a  good  ground  for  the  Judge  refusing 
the  same.  There  may,  however,  well  be 
circumstances  in  which,  although  the  high 
bailiff  has  taken  and  held  wrong  goods, 
he  should  be  entitled  to  possession  money. 
The  Judge,  in  my  judgment,  had  the 
power  to  award  such  possession  money  to 
the  high  bailiff,  though  the  execution  was 
non-effective  by  reason  of  not  being  upon 
goods  of  the  execution  debtor;  whether  he 
would  do  so  or  not,  was  a  matter  purely 
for  his  discretion. 

The  difference  in  this  respect  between 
a  sheriff  and  a  high  bailiff,  as  it  seems  to 
me,  is,  that  under  the  table  of  fees  set 
forth  under  7  Will.  4.  and  1  Vict.  c.  56, 
the  sheriff  is  not  entitled  to  his  3^.  6i. 
per  diem  possession  money  if  he  has  levied 
on  the  wrong  goods,  beckuse  the  statute 
does  not  give  such  fees  in  that  event; 
whereas  in  the  case  of  a  high  bailiff  he 
may,  under  like  circumstances,  get  posses- 
sion money,  if  the  Judge  so  directs.  In 
my  judgment,  by  Order  XXVII.  rule  1, 
provision  is  made  that  where  an  execution 
creditor  admits  a  claimant's  claim,  as  by 
the  rule  is  provided,  such  execution  credi- 
tor is  only  to  be  liable  for  the  high  bailiff's 
possession  fees  or  expenses  up  to  the  date 
when  he  (the  execution  creditor)  gives 
notice  that  he  admits  the  daim,  and  not 
after,  and  in  such  a  case  the  Judge  could 
not  award  him  more ;  whereas  before  this 
rule  he  would  have  been  liable  to  have 
been  mulcted  by  the  Judge  in  the  whole 
possession  money  up  to  the  date  of  hearing, 
if  possession  had  been  so  long  kept,  if  the 
Judge  had  so  determined.  In  my  judg- 
ment. Order  XXVII.  rule  1,  not  bei^ 
a  grant  of  a  new  fee,  but,  as  before  stated, 
a  limitation  put  upon  what  might  thereto- 
fore have  been  allowed  by  a  Judge  against 
an  execution  creditor  in  favour  of  a  high 
bailiff,  is  well  within  the  powers  given  by 
statute  to  make  rules  and  regulations  re- 
lating to  procedure  and  practice. 

I  will  also  add  that,  in  my  opinion,  con- 
sidering the  eminent  persons  by  whom 
the  rule  was  formed  and  adopted,  the  pro- 
bability of  it  is  cogent  to  shew  that  there 
had  existed  theretofore  the  power  in  the 
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Judge  to  award  costs  of  possession  as  I 
have  before  pointed  out  in  &ct  to  have 
existed. 

I  am  therefore  of  opinion  that  under 
the  drcumstances  of  the  case  the  Ooanty 
Ooort  Judge  had  the  power  to  award  to 
the  plaintiff  possession  money  for  the  four 
days  he  was  in,  that  there  was  no  excess 
of  jurisdiction  or  error  in  law  in  his 
having  done  so,  and  that  the  appeal  must 
be  dismissed.  The  judgment  must  stand 
agunst  the  execution  creditor  alone,  and 
not  against  his  solicitors,  if  it  has  been  so 
entered ;  but  inasmuch  as  it  seems  to  me 
that  each  party  was  wrong  in  the  position 
he  took  up  before  the  Judge — namely,  the 
one  insisting  that  by  law  he  was  entitled 
to  the  fees,  and  the  other  that  by  law  he 
was  not — this  appeal  should  be  dismissed 
without  costs.  Should,  however,  the  de- 
fendant desire  to  go  before  the  County 
Court  Judge,  and  contend  that  in  the 
Judge's  discretion  he  (the  defendant) 
should  not  have  the  lis.  possession 
awarded  against  him,  I  think  he  is  en- 
titled to  do  so,  and  to  ascertain  whether, 
after  such  exercise  of  discretion,  the  judg- 
ment of  the  Ck>unty  Court  Judge  against 
the  execution  creditor  is,  or  is  not,  to 
stand. 

Appeal  dismissed.    Leave  to 
appeal  was  given. 

Solicitors— Barton  &  Co.,  agents  for  G.  &  R.  M. 
Thomas^  Carmarthen,  for  respondents;  Prit- 
chard  &  Sons,  agents  for  T.  W.  Hearfield  & 
Lambert,  Hall,  for  appellant. 


1887.  ^j  BRAY  (surveyor  of  ta  xes) 
T)ec.l5,19,20.  \  (appellant)  and  the  jus- 

1888.  Sticks  of  the  county  of 
April  24.     J  LANCASTER  (respondents). 

Revenue — Income  Tax — County  Lunor- 
tie  Asylum — Justices— Medical  Officers* 
Apartments^b  &  6  Vict.  c.  35—16  4k  17 
Vi^.  c.  34,  Schedule  A — Lu/natic  Asylums 
Act,  1853  (16  (k  17  Vict,  c.  97). 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  57.] 


Bankruptcy.!  In  re  bond  and  bond;  ex 
1888.         >    parte  the  official  bb- 
April  26.     J      ceiyeb. 

Bankruptcy — Husband  and  Wife — JoirU 
Petition — No  Joint  Trading  or  Partner- 
ship— Separate  Receiving  Orders  and  Ad- 
judication —  Rescission  of  Adjudication 
against  Husband — Locus  Standi  of  Official 
Receiver — Bankruptcy  Act,  1883  (46  <fr  47 
ViU.  c.  52),  *.  8. 

A  receiving  order  in  bankruptcy  was 
made  against  a  husband  and  wife  upon  a 
joint  petition  presented  by  the  two.  The 
official  receiver  having  subsequently  dis- 
covered that  they  had  not  traded  jointly  or 
in  partnership,  a  separate  receiving  order 
was  mxtde  against  each  of  the  debtors,  and 
also  separate  adjudications.  The  Board 
of  Trcide  having  objected  to  the  two  receiv- 
ing orders  being  made  upon  a  joint  peti- 
tion, where  there  loas  no  joint  trading  and 
no  joint  partnership,  die  official  receiver 
applied  to  the  County  Court  that  the 
receiving  order  and  adjudication  made 
against  the  husband  should  be  set  aside : — 
Held,  that  the  official  receiver,  whether  as 
official  receiver  or  as  trustee,  had  a  locus 
stamdi  to  apply  to  the  County  Court,  and 
that  the  Court  had  jurisdiction  to  rescind 
the  receiving  order  against  the  husband. 

This  was  a  Special  Case  stated  for  the 
opinion  of  the  Court  under  section  97, 
sub.8ection  3,  of  the  Bankruptcy  Act,  1883. 
The  facts  are  fully  stated  in  the  judgment 
of  Cave,  J. 

Muir  Mackenzie  appeared  for  the  official 
receiver. 

Cave,  J. — This  is  a  Case  which  was 
stated  by  the  Judge  of  the  County  Court 
of  Birmingham,  pursuant  to  section  97,  at 
the  request  of  the  official  receiver. 

The  facts  are  simple.  On  the  1 1th  of 
February,  1888,  a  receiving  order  was 
made  against  John  Bond  and  Claire,  his 
wife,  upon  a  joint  petition  presented  by 
the  two.  On  the  11th  of  February  the 
reoeiviDg  order  was  duly  advertised.  On 
the  22nd  of  February  it  was  discovered  by 
the  official  receiver  that  the  petitioners 
were  a  man  and  his  wife,  but  that  they 
had  not  traded  jointly  or  in  partnership ; 
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and  thereupon,  on  the  23rd  of  February, 
the  petition  was  amended  to  that  effect, 
and  the  joint  receiving  order  was  set  aside, 
and  a  separate  receiving  order  was  made 
against  each  of  the  debtors,  and  also  sepa- 
rate adjudications.  The  Board  of  Trade 
objected  to  the  two  receiving  orders  being 
made  upon  a  joint  petition  where  there 
was  no  joint  trading  and  no  joint  partner- 
ship. In  fact,  there  were  no  joint  assets, 
no  joint  liabilities,  and  John  Bond  had  no 
assets  at  all.  Under  these  circumstances, 
on  the  15th  of  March,  the  official  receiver 
applied  to  the  Court  that  the  receiving 
order  and  adjudication  against  John  Bond 
should  be  rescinded,  and  I  am  of  opinion 
(the  Judge  having  stated  these  facts  for 
my  opinion)  that  the  application  should 
be  granted.  The  questions  which  pre- 
sented themselves  to  the  learned  Judge  as 
questions  of  importance  were  two — first, 
whether  the  official  receiver,  either  as 
official  receiver  or  as  trustee,  had  any  lociu 
standi  to  apply  to  have  the  adjudication  or 
receiving  onler  rescinded  under  the  cir- 
cumstances I  have  mentioned.  Now,  I  am 
of  opinion  that,  under  the  circumstances  I 
have  stated,  the  official  receiver,  whether 
as  official  receiver  or  as  trustee,  in  either 
capacity  had  a  loau  sta/ndi  to  apply  to  the 
Court.  As  an  official  receiver,  and  an 
officer  therefore  of  the  Board  of  Trade, 
representing  the  Board  of  Trade,  and 
having  a  duty  to  make  known  to  the 
Court  all  matters  which  come  to  his  know- 
ledge relating  to  the  bankruptcy,  I  think 
it  was  his  duty  to  bring  before  the  Court 
the  fieict  that  separate  receiving  orders  had 
been  obtained  wrongly  on  a  joint  petition, 
and  that  in  that  way,  as  the  learned  Eegis- 
trar  yesterday  pointed  out  to  me,  the 
revenue  had  been  deprived  of  a  fee  of  5Z., 
which  would  have  had  to  have  been  paid 
if,  as  ought  to  have  been  done,  there  had 
been  separate  petitions  instead  of  a  joint 
petition.  I  am  also  of  opinion  that  the 
official  receiver  had  a  locus  standi  as  trus- 
tee as  well,  because  as  trustee  he  repre- 
sents the  interests  of  the  creditors  in  the 
estate  of  the  wife,  and,  as  representing 
their  interest,  it  is  his  duty  to  see  that  the 
assets  of  that  estate  were  not  applied 
wrongly  in  paying  the  expenses  of  the 
bankniptcy  of  tiie  husband  John.  Inas- 
much as  there  was  a  joint  petition,  there 


was  a  danger  that  the  assets  might  be  ap. 
plied  in  payment  of  the  expenses  of  John's 
bankruptcy,  and  under  those  circumstanoes, 
in  my  judgment,  the  trustee  was  not  bound 
to  wait  until  any  order  of  the  kind  had 
actually  been  made,  but  it  was  his  duty  to 
apply  at  once  to  the  Court  in  order  that 
proper  steps  might  be  taken  at  the  outset 
to  prevent  those  expenses  being  incurred 
at  all. 

Now  the  second  point  upon  which  the 
learned  Judge  desires  my  opinion  is,  whe- 
ther there  is  power  to  rescind  a  receiving 
order,  having  regard  to  the  language  d 
section  8  of  the  Act.  Section  8  of  the  Act 
is  in  these  terms : ''  A  debtor's  petition  shall 
allege  that  the  debtor  is  unable  to  pay  his 
debts,  and  the  presentation  thereof  shall 
be  deemed  an  act  of  bankruptcy  without 
the  previous  filing  by  the  debtor  of  any 
declaration  of  inability  to  pay  his  debts, 
and  the  Court  shall  thereupon  make  a 
receiving  order."  Now,  with  regard  to 
that,  undoubtedly  it  is  the  imperative  duty 
of  the  Court  to  make  a  receiving  order 
where  the  petition  is  a  proper  petition ; 
but  where  the  petition  is,  as  it  is  in  this 
case,  an  abuse  of  the  process  of  the  Court 
by  joining  two  debtors  who  ought  not  to 
be  joined,  it  thereby  tends  to  deprive  the 
revenue  of  a  fee  which  ought  to  be  paid, 
and  it  has  for  its  object  the  payment  of 
the  expenses  of  a  debtor  with  no  assets 
out  of  the  assets  of  a  debtor  who  has  assets. 
Under  those  circumstances  I  am  clearly  of 
opinion  that  the  Court  had  power  to  refuse 
to  make  the  receiving  order,  and  when 
the  receiving  order  was  wrongfully  made, 
to  rescind  it.  In  point  of  fact,  the  E^is- 
trar  here  did  rescind  the  joint  receiving 
order,  and  made  a  separate  receiving  order 
against  each  of  the  debtors.  I  think  what 
he  ought  to  have  done  was  this :  he  should 
have  rescinded  the  joint  receiving  order, 
and  made  a  separate  receiving  order  against 
the  wife,  and  a  separate  adjudication 
against  the  wife ;  and  with  regard  to  John 
Bond,  he  ought  to  have  directed  the  peti- 
tion to  be  amended  by  striking  out  John 
Bond's  name  and  all  reference  to  John 
Bond  as  an  insolvent  debtor,  and  to  have 
turned  the  petition  into  what  it  really 
was,  a  petition  on  behalf  of  the  wife  alone, 
out  of  whose  pocket  the  whole  of  the  costs 
of  the  petition  up  to  that  time  had  been 
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In  re  Bond  ;  ex  parte  Official  Heoeiver,  Bankr, 
paid.  Bj  that  means  there  would  have 
been  a  perfectly  gcx)d  receiving  order  and 
adjadication  against  the  wife,  and  Bond 
would  have  been  left  to  take  such  steps  as 
he  might  have  been  advised  to  take — to 
file  his  own  separate  petition,  if  he  thought 
fit  to  do  so,  but  to  do  it  out  of  his  own 
assets,  and  not  out  of  the  assets  of  the 
wife's  estate. 

I  therefore  answer  the  questions  put  to 
the  Court — ^that  the  official  receiver  had  a 
locus  standi;  and  that  the  Court  had 
power  to  rescind  the  receiving  order  and 
ftdjudication  against  John  Bond,  and  that 
it  was  the  duty  of  the  Court  to  do  so,  and 
amend  the  petition  in  the  way  I  have 
pomted  out. 

Judgment  accordmgly. 

Solicitor— The  Solicitor  to  the  Board  of  Trade, 
for  official  receiver. 


1888.    1  7n  re    dod    and    others;    ex 


May  31 


parte  lamoki). 


Practice — County  Court — Coats  —  So- 
Ueitor  and  Client— BiM  of  Costs-^Taxa- 
tion— 'County  Court  Rules,  1886,  Appen- 
dix, Lower  Scale. 

A  solicitor  is  not  entitled  to  recover  any 
charges  other  than  those  specified  in  the 
County  Court  Rules,  1886,  Appendix, 
Lower  Scale,  for  services  rendered  in  the 
conduct  of  proceedings  in  a  county  court, 
wJiere  the  amount  claimed  does  not  exceed  1 0^. 

The  decision  in  the  case  of  Druiff  <fe  Co. 
t>.  Joel,  Emanuel  k  Co.  (51  Law  J.  Rep. 
Q.B.  490;  Law  Rep.  9  Q.B.  D.  408,  sub 
iwm.  In  re  Joel,  Emanuel  &  Co.)  does  not 
apply  under  the  County  Court  Rules, 
1886,  Appendix,  Lower  Scale. 

Appeal  against  an  order  of  Denman,  J., 
at  chambers,  dismissing  an  application  to 
review  the  Master's  taxation  of  a  bill  of 
ooets. 

It  appeared  that  the  applicant,  Miss  C. 
W.  Lamond,  had  issued  a  plaint  in  the 
Brompton  County  Court  against  one 
Phillips,  to  recover  a  sum  of  lOZ.,  and, 
after  so  doing,  proceeded  to  consult  Messrs. 
Dod,  Longstafife,  Son  &  Fen  wick,  solicitors, 


upon  the  matter.  On  their  advice,  nego- 
tiations for  a  settlement  were  commenced, 
and  carried  on  for  some  time,  and  in  the 
result  they  advised  that  an  amount  of 
U,  19^.,  which  had  been  paid  into  Court 
by  the  defendant,  should  be  accepted  in 
settlement  of  the  claim.  This,  however, 
the  applicant  refused  to  do,  and  the  soli- 
citors thereupon  returned  the  papers  in 
order  that  the  applicant  might  herself 
carry  on  the  proceedings  for  the  recovery 
of  the  balance.  They  then  presented  a 
bill  of  costs  for  3^.  4^.  6(f .,  for  various  at- 
tendances on  the  applicant  herself,  on  the 
defendant's  solicitors,  and  on  other  persons 
connected  with  the  matters  in  dispute, 
and  for  letters  written,  and  particulars 
supplied,  in  the  course  of  the  negotiations. 

The  bill  of  costs  was  headed :  "  In  the 
Brompton  County  Court.  Yourself  v. 
PhiUips.     Claim,  lOZ." 

On  taxation,  the  Master  disallowed  Is., 
and  the  applicant  thereupon  objected  to 
the  allowance  of  the  balance  of  21.  lis.  6d., 
on  the  ground  that  the  items  were  not 
authorised  by  the  present  County  Court 
scale,  and  that  they  had  been  allowed 
upon  the  High  Court  scale,  whereas  they 
related  to  a  County  Court  action,  the 
subject-matter  of  which  did  not  exceed  10^. 

The  Master  stated  that,  in  his  opinion, 
the  work  was  entirely  outside  the  County 
Court  scale ;  that  the  client  required  the 
solicitors  to  do  the  work,  that  the  work  was 
done,  and  the  charges  were  most  reason- 
able, and  that  in  his  opinion  no  reason 
had  been  suggested  why  it  should  not  be 
charged  for. 

Denman,  J.,  having  refused  to  review 
the  taxation,  the  applicant  appealed. 

R.  M,  Brayy  for  the  appellant. — \i  the 
solicitors  had  carried  the  matter  through, 
and  attended  the  trial,  they  would  only 
have  been  entitled,  under  the  County 
Court  Rules,  1886,  Appendix,  Lower  Scale, 
rule  3  (1)  to  charge  10«. ;  and  it  is  sub- 

(1)  The  Appendix  to  the  CJounty  Court  Rules, 
1886,  provides  as  follows  : 

"  Costs  to  be  paid  to  solicitors  in  actions  and 
matters,  as  well  between  party  and  party  as 
between  solicitor  and  client,  where  the  amount 
recovered  exceeds  11,  and  does  not  exceed  102. 
"  Lower  Scale. 

"  3.  Where  the  amount  recovered  exceeds  %l 
and  does  not  exceed  6/.,  a  solicitor  for  a  plain* 
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In  re  JDod  ;  expoHe  Lamond, 
mitted  that  they  cannot,  by  returning  the 
papers  before  the  trial,  entitle  themi^ves 
to  charge  a  much  larger  sum.  The  note 
at  the  foot  of  the  Appendix,  Lower  Scale 
(1),  provides  clearly  that  no  other  costs 
are  to  be  allowed  than  those  mentioned. 
If  the  solicitors  desired  to  make  these 
charges,  it  was  open  to  them  to  make  an 
agreement  beforehand,  which  would  have 
entitled  them  to  do  so.  In  the  list  of 
costs  allowed  on  the  higher  scale  the  mat- 
ters charged  for  in  this  bill  of  costs  are 
specially  allowed,  and  it  is  therefore  to  be 
inferred  that  it  was  the  intention  of  the 
Legislature,  in  omitting  them  from  the 
lower  scale  costs,  that  they  should  not  be 
made.  The  35  th  and  36th  sections  of  the 
statute  19  <fe  20  Vict.  c.  108,  further  shew 
that  it  was  intended  that  the  scale  should 
include  all  charges  except  those  of  an  un- 
usual character. 

[Grantham,  J.,  referred  to  Druiff  dt 
Co,  V.  Joely  Emanuel  <fe  Co,  (2).] 

The  County  Court  Rules,  1886,  had  not 
at  that  time  been  framed,  and,  further, 
the  charges  made  were  in  that  case  allowed 
by  the  Master  on  the  ground,  which  he 
found  as  a  &ct,  that  they  were  for  busi- 
ness done  out  of  Court.  Here  the  heading 
of  the  bill  shews  that  the  charges  were 
made  for  services  rendered  in  an  action 
pending  in  the  County  Court 

LindaeUj  for  the  respondents.  —  The 
County  Court  Rules,  1886,  do  not  alter 
the  effect  of  Druiff  d:  Co.  v.  Joely  Ema. 
nuel  4c  Co.  (2).  The  charges  in  that 
case  were  for  services  exactly  similar  to 
those  rendered  in  the  present  case,  and 
they  were  allowed,  notwithstanding  the 
provision  in  the  36th  section  of  19  <k 
20  Vict.  c.  108,  which  provided  that  a 
solicitor  could  not  in  a  County  Court  suit, 
where  the  claim  was  within  20Z.,  recover 
any  further  costs  **  in  the  conduct  of  such 

tiff  shall  be  allowed  for  preparing  for  and  at- 
tending trial,  or  apon  an  application  for  a  new 
trial,  seven  shillings,  and  where  the  sum  re- 
covered exceeds  6^.  and  does  not  exceed  10/., 
ten  shillings." 

*•  N.B. — No  other  costs  are  to  be  allowed  than 
the  above,  where  the  amount  claimed  does  not 
exceed  10/.,  unless  the  Judge  certifies  under 
section  5  of  the  County  Courts  (Costs  and 
Salaries)  Act»  1882." 

(2)  61  Law  J.  Rep.  Q.B.  490 ;  Law  Rep.  9 
Q.B.  D.  408, 9ub  nom.  In  re  Joel,  Emanuel  ^  Co. 


suit "  than  those  mentioned  in  9  &  10  Vict, 
c.  95.  s.  91,  unless  upon  taxation  it  was 
shewn  that  the  client  had  agreed  in  writing 
to  pay  further  costs.  The  services  rendered 
in  this  case  were  not  in  the  conduct  of  the 
action,  and  the  solicitors  are  therefore 
entitled  to  payment  for  them  altogether 
apart  from  the  County  Court  scale. 
Bray^  in  reply. 

Wills,  J. — This  is  a  ca^  which,  al- 
though the  amount  at  stake  is  small,  is  of 
great  and  general  importance.     It  seema 
to  me,  however,   that  there  can   he  no 
serious  doubt  about  the  matters  of  principle 
involved.      I  am  clearly  of  opinion  that 
the  County  Court  Eules,  1886,  were  in- 
tended to  meet  the  difficulty  raised  by  the 
case  of  Druiff  dh  Co.  v.  Joelf  Emanuel  & 
Co.  (2),  and  to  prevent  solicitors  engaged 
in  recovering  small  claims  from  obtaining 
from  their  clients  more  than  the   costs 
allowed  as  between  party  and  party.     The 
policy  of  the  Legislature   in  taking  this 
course,  which  it  is  not  for  us  to  criticise, 
is  so  distinctly  indicated  by  the  power 
given  to  the  County  Court  Judges   to 
frame  scales  of  costs,  and  so   completely 
carried  out  by  the  Kules  of  1886,  that  it 
is  quite  clear  that  no  costs  can  be  recovered 
as  between  solicitor  and  client  other  than 
those  recoverable  as  between  party  and 
party  in  cases  to  which  this  scale  is  i^plio- 
able.     If,  therefore,  the  solicitors  whose 
bill  of  costs  is  in  question  were  really  em- 
ployed in  the  action,  it  is  clear  that  the 
rule  applies,  and  they  cannot  recover  the 
costs  they  demand.   On  the  other  hand,  the 
decision  of  the  learned  Judge  at  chambers 
may  be  supported,  on  the  ground  that  the 
appellant  never  employed  the  solicitors  as 
solicitors  in  the  action  at  all.     This,  how- 
ever, is  a  question  of  fact,  which  has  not 
yet  been  sufficiently  determined,  and,  in 
my  opinion,  therefore,  the  case  must  be 
sent  back  to  the  Master  to  determine  it 
If  the  applicant,  having  brought  her  action 
by  entering  a  plaint,  was  desirous  of  being 
advised  whether  she  should  prosecute  the 
action  or  recede  from  the  position  she  had 
taken  up,  and  all  that  was  done  was  done 
upon  that  footing,  and  the  solicitors  were 
never  employed  in  the  action  at  all^  then 
they  are  entitled  to  succeed.     If,  on  the 
other  hand,  they  were  ever  employed  to 
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InreDod;  ex  parte  Lamond. 
oondiiot  tlie  aotion,  and  aooepted  the  em* 
pioymeQt,  and  afbmr ards  found  out  that 
their  duty  oompelled  them  to  adyiae  their 
dient  to  withdraw— if,  in  short,  their 
retainer  was  such  as  to  bring  them  origi- 
nally within  the  County  Court  Eules,  then 
they  cannot  recover  their  costs,  because 
they  cannot  alter  a  retainer  they  have  once 
aooepted  by  throwing  up  the  conduct  of 
the  proceedings.  I  think  that  it  is  better 
that  we  should  send  the  case  back  to  the 
Master  to  determine  this  fisust,  in  order 
that  we  may  not  make  an  opening  for 
escaping  from  the  rules.  I  do  not  see  any- 
thing at  all  unreasonable  in  the  bill,  but 
the  object  of  the  Legislature  was  clearly 
to  protect  poor  people  from  exorbitant 
charges  in  small  matters,  and  we  ought 
on  this  aooount  to  be  very  careful  not  to 
make  it  easy  to  get  out  of  the  provisions 
of  the  Act.  In  order,  therefore,  to  avoid 
Baeh  a  contingency,  we  send  iiie  matter 
hack  to  the  Master  to  review  the  taxation 
with  reference  to  thisstate  of  foots.  K  he 
finds  that  the  employment  of  the  solicitora 
▼as  outside  the  conduct  of  the  County 
Court  action,  the  solicitors  will  be  entitled 
to  their  charges;  but  if  he  finds  the  con- 
tiraiy,  the  charges  must  be  disallowed. 

GaiNTHAM,  J. — I  am  of  the  same  opi- 
nion. I  entirely  concur  with  my  brother 
Wills  as  to  the  general  principle  of  the 
roles,  and  I  think  that  the  case  of  Druiff 
^  Co,  V.  JoeZ,  Emanud  de  Co,  (2)  ceased 
to  be  binding  when  the  Eules  of  1886  came 
into  force.  My  own  view  is  that  it  is  quite 
dear  on  the  face  of  the  bill  of  costs  that 
tiiia  was  not  work  done  by  the  solicitors 
in  the  conduct  of  the  action.  The  appli- 
»nt  issued  the  plaint  upon  her  own  re- 
sponsibility, and  then  went  to  the  solicitors 
for  advice.  They,  after  going  into  the 
matter,  advised  her  to  settle  it,  and  on  her 
lefusal  to  do  so  returned  the  papers.  As, 
however,  if  we  so  decided,  there  might  in 
thefutiire  be  some  misunderstanding  as  to 
our  decision,  we  send  it  back  to  the  Master 
to  find  whether  the  work  was  or  was  not 
done  in  the  conduct  of  the  County  Court 
proceedings. 

8oUcitow~a.  B.  Crook,  for  applicant;  Dod. 
liongataffe,  Son,  &  Fenwick,  respondenta,  in 
penon. 
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*  L  ^wwj«  Oompcmy)  v,  hopfeb.* 

Practice — Remitting  Action  to  County 
Court — Claim  indorsed  on  Writ  reduced 
hehw  bOl. — *' Payment,  set-off,  or  other^ 
wise  "—19  <lh  20  Viet.  c.  108.  s,  26. 

The  jurisdiction  under  19  (k  20  Vict.  c. 
108.  *.  26,  to  remit  an  action  of  contract 
to  he  tried  in  the  County  Court,  may  he 
exercised  where  the  daim  indorsed  on  the 
writ  has  heen  reduced  helow  50^.  hy  pay^ 
ment  under  a  judgment  for  part  of  the 
sum  claimed  in  the  action. 

Foster  v.  Usherwood  (47  Law  J.  Rep. 
Exch.  30;  Law  Rep.  3  Ex.  D.  1)  dis- 
tinguished. 

Appeal  from  the  decision  of  a  Divisional 
Court 

By  the  plaintiffii'  statement  of  claim 
indorsed  on  the  writ  in  the  action  (issued 
out  of  the  Newcastle-upon-l^e  district 
registry),  a  sum  of  66^.  1  Is.  3d.  was  daimed 
as  the  balance  of  money  received  by  the 
defendant  as  the  plaintiffis'  agent. 

Subsequently  to  the  service  of  the  writ 
a  sum  of  28^.  lis.  Sd,  was  paid  upon  an 
execution  under  a  judgment  recovered  by 
the  phdntifis  against  the  defendant  for  that 
amount  under  Order  XI Y.  rule  1. 

The  defendant  by  his  statement  of  de- 
fence, amongst  other  defences,  claimed 
credit  for  the  28Z.  11*.  3d. 

The  plaintiffs  by  their  reply  stated  that 
the  281,  lis.  3d.  was  paid  under  the  cir- 
cumstances above  stated,  and  that  they 
only  sought  to  recover  in  the  action  the 
balance,  3SL 

After  the  reply  the  plainti£&  took  out, 
under  19  &  20  Vict,  c  108.  s.  26  (1), 

*  Coram  Lord  Esher,  M.B.,  and  Lindley,  L.  J. 

(1)  By  19  &  20  Vict.  c.  108.  8.  26,  "  Where,  in 
any  action  of  contract  brought  in  a  superior 
Court,  the  claim  indorsed  on  the  writ  does  not 
exceed  50^.,  or  where  such  claim,  though  it 
originally  exceeded  602.,  is  reduced  by  payment 
into  Court,  payment,  an  admitted  set-off,  or 
otherwise,  to  a  sum  not  exceeding  601.,  a  Judge 
of  a  superior  Court,  on  the  application  of  either 
party,  after  issue  joined,  may,  in  his  discretion, 
and  on  such  terms  as  he  shall  think  fit,  order 
that  the  cause  be  tried  in  any  County  Court 
which  he  sha^  name,  &o." 
3  T 
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"     Gray  v.  Hopper ^  App, 

a  summons  in  the  district  registry,  call- 
ing on  the  defendant  to  shew  cause  why 
the  action  should  not  be  tried  in  the 
County  Court.  The  Eegistrar  made  an 
order  remitting  the  action.  Upon  appeal 
the  Eegistrar's  order  was  affirmed  both  by 
the  Judge  at  chambers  (Denman,  J.)  and 
the  Divisional  Court  (Lord  Coleridge,  C.J., 
and  Mathew,  J.). 

The  defendant  appealed. 

Tvndal  Atkinson,  for  the  defendant. — 
There  is  no  jurisdiction  to  remit  the  action 
to  the  County  Court.  The  claim  has  not 
been  reduced  below  601,  within  the  mean- 
ing of  19  &  20  Vict.  c.  108.  s.  26  (1). 
According  to  the  true  construction  of  tnat 
section,  the  only  case  in  which  a  claim 
may  be  reduced  by  a  matter  occurring 
after  the  commencement  of  the  action,  so 
that  the  action  can  be  remitted,  is  pay- 
ment into  Court.  The  words  "  or  other- 
wise "  refer  to  matters  such  as  those  im- 
mediately preceding — namely,  "  payment " 
and  "set-off,"  which  take  place  before  the 
action  is  commenced. 

Foster  v.  Usherwood  (2)  governs  this 
case.  The  distinction  tnere  taken  by 
Bramwell,  L.J.,  only  refers  to  the  single 
instance  of  payment  into  Court,  and  not 
to  any  other  matter  by  which  the  claim  is 
reduced  after  the  action  is  commenced. 
Payment  under  a  judgment  under  Order 
XIV.  rule  1  could  not  have  been  'con- 
templated by  the  Legislature  at  the  time 
19  <fe  20  Vict.  c.  108.  8.  26  was  enacted. 

He  referred  to  Osborne  v.  Homburg  (3) 
and  Levns  v.  Lewis  (4). 

French,  Q.C.  {H,  Newson  with  him), 
for  the  plaintifi&. — Both  payment  and  set- 
off arising  after  action  brought  may  now 
be  raised  as  defences — Order  XXIV.  rule 
1 ;  and  payment  into  Court,  at  any  rate, 
takes  place  after  action  brought.  It  is, 
therefore,  impossible  to  limit  the  gene- 
rality of  the  words  "  or  otherwise."  The 
intention  of  the  Legislature  was  that  dis- 
putes as  to  small  amounts  should  be  tried 
in  the  County  Court.  The  wording  of 
30  &  31   Vict,  a  142.  s.  7,  is  purposely 

(2)  47  Law  J.  Rep.  Bxch.  80:  Law  Eep. 
3  Er.  D.  1. 

(3)  -46  Law  J.  Rep.  Bxch.  66 ;  Law  Rep. 
1  Ex.  D.  48. 

(4)  Ante,  p.  38 ;  Law  Rep.  20  Q.B.  D.  66. 


dififerent  from  that  of  19  k  20  Viet  c.  108. 
8.  26.  Under  30  A  31  Vict.  c.  142.  s«  7, 
the  application  can  only  be  made  by  the 
defendant,  and  must  be  made  within  eight 
days  after  service  of  the  writ, 
[He  was  stopped.] 

LoBD  EsHEB,  M.It. — It  seems  to  me 
that  the  two  enactments,  19  ds  20  Vici 
c.  108.  s.  26,  and  30  &  31  Vict,  c  142. 
s.  7,  are  different,  as  was  pointed  out  by 
Lord  Justice  Bramwell  in  Foster  v.  Usher- 
wood (2).  In  that  case  the  Court  had  to 
apply  to  the  enactment,  30  &  31  Vict 
c.  142.  s.  7,  the  well-known  rule  of  con- 
struction, that  where  there  are  particalar 
and  general  words  in  an  Act  of  Fftrlia- 
ment,  the  general  words  must  be  inter- 
preted as  referring  to  matters  ^'tinciem 
generis  with  the  matters  referred  to  by 
the  particular  words.  Now  in  the  enact- 
ment in  question  in  that  case  the  par- 
ticular words  were  "  payment "  and  "  set- 
off "  only,  both  of  which  matters,  as  the 
law  then  stood,  must  have  been  made,  or 
must  have  existed,  before  action  brought 
Consequently,  it  was  in  that  case  held 
that  the  general  words  "or  otherwise" 
applied  to  something  existing  before  ao- 
tion  brought.  But  in  the  other  enact- 
ment, 19  A;  20  Vict.  c.  108.  s.  26,  which 
we  have  now  to  construe,  amongst  the 
particular  words  are  the  words  "  payment 
into  Court,"  which  expression  refers  to  a 
matter  occurring  after  action  brought 
Therefore  it  cannot  be  said  that  the 
general  words  in  the  enactment  now 
before  us  refer  only  to  matters  occarring 
before  action  brought.  The  general  words 
stand  without  limitation,  and  they  meet 
the  facts  of  the  present  case.  The  appeal 
must  be  dismissed. 

Liin)LET,  L.J. — ^I  am  of  the  same 
opinion.  Beading  the  words  of  19  dis  20 
Vict.  c.  108.  s.  26  in  their  natural  sense, 
I  think  the  judgment  of  the  Divisbnal 
Court  was  right,  for  the  reasons  already 
given.  There  would  be  no  difficulty  were 
it  not  for  the  later  enactment,  30  k  31 
Vict.  c.  142.  s.  7 ;  but  when  this  is  care- 
fully looked  at,  the  line  of  reasoning  there 
is  found  to  be  altogether  different  from 
that  in  the  enactment  now  before  us.  It 
is  to  be  observed  that  the  case  of  "^J' 
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ment  into  Court"  is  omitted  from  the 
later  Act,  and  it  is  also  to  be  observed 
thaty  while  in  the  earlier  Act  the  Judge 
18  given  an  absolute  discretion  to  order 
the  cause  to  be  tried  in  the  County  Court, 
in  the  later  Act  it  is  provided  that  the 
defiandant,  and  he  alone,  shall  be  at  liberty 
to  apply  to  have  the  action  remitted ;  and 
thereupon  the  Judge  "  shall/'  unless  good 
cause  is  shewn,  remit  the  action.  It  is 
obvious,  therefore,  that  there  was  good 
reason  for  the  alteration  in  the  wording 
of  the  later  enactment,  for  otherwise  the 
defendant,  by  making  a  payment  after 
action  brought^  could  always  force  the 
plaintiff  into  the  County  Court.  It  ap- 
pears to  me,  therefore,  that  Foster  v. 
Ushenoood  (2),  which  was  a  decision  upon 
this  later  enactment,  has  no  application  to 
the  present  case. 

Appeal  dismissed. 

Solicitors— B.  Greening,  agent  for  D.  E.  Stan- 
ford, Newcastle-on-^^e,  for  plaintifEs ;  Pyke 
k  Fanott,  for  defendant. 


1888.    \ 
June  26.  J 


SANDFORD  V.   CLARKB. 


Landlord  and  Tenant — Tenanci/  from 
Week  to  Week  —  ReUtting  —  Dangerous 
ConditionoJ  Premises — Negligence  —Nuis- 
a/nce — Injury. 

In  the  case  of  a  weekly  tenancy y  unless 
there  are  special  terms,  the  landlord  is  en- 
titied  to  re-enJter  upon  the  premises  cU  the 
end  of  every  week. 

The  plaintiff  was  injured  by  reason  of 
ihA  dejective  cmd  damgerous  condition  of  a 
plate  of  a  coal-cellar  belonging  to  a  house 
which  had  been  let  on  a  terumcy  from 
week  to  week  by  the  defendcmt  to  the 
tenant  for  about  two  yecn-s  before  the  ao- 
eidmt  occurred.  The  plaintiff  brought  her 
Miionfor  damages,  amd  ike  Cownty  Court 
Judge  before  whom  it  was  tried  non-suited 
her,  on  ^  ground  that  the  defendant  was 
not  liable  unless  it  could  be  proved  that 
the  premises  were  in  the  dangerous  and 
defective  condition  complained  of  at  the 
beginning  of  the  demise,  which  proof  was 
fiot  forthcoming  at  the  trial : — Held,  that 


a  new  tried  ought  to  be  granted,  as  a 
weekly  tenancy  was  a  reletting  by  ihe]}amjdr 
lord  at  the  beginning  o/  each  successvve 
week ;  and  if  his  premises  were  vn  a  de^ 
fective  condition  at  the  beginning  of  the 
week  in  which  the  plainiiff  was  injured, 
the  landlord  would  be  Uable  to  her  in 
damages. 

This  was  a  motion  for  a  new  trial  in  an 
action  for  damages  for  personal  injuries 
tried  before  the  County  Court  Judge  of 
Bloomsbury. 

The  plaintiff  sustained  injuries  incurred 
through  the  defective  condition  of  the 
plate  of  a  coal-cellar  belonging  to  a  house 
which  had  been  let  by  the  owner,  the  de- 
fendant, on  a  weekly  tenancy  to  the  oc- 
cupier. The  coal-cellar  was  underneath 
the  public  footway.  The  defendant  had 
let  the  house  in  question  about  two  years 
previously  to  the  then  occupier  at  a  weekly 
rent  of  Is.  6tZ.  per  week ;  and  according 
to  the  evidence  of  the  plaintiff  the  plate  of 
the  coal-cellar  had  been  in  a  dangerous 
and  insecure  condition. 

The  plaintiff  brought  her  action  ori- 
ginally in  the  High  Court,  but  it  was 
afterwards  remitted  to  the  County  Court 
on  an  affidavit  of  want  of  means  on  her 
park 

The  County  Court  Judge  at  the  trial 
non-suited  the  plaintiff,  on  the  ground 
that  the  defendaint  was  not  liable  unless 
the  premises  were  out  of  repair  at  the 
beginning  of  the  letting  to  the  then  occu- 
pier, of  which  no  proof  was  forthcoming 
at  the  triaL 

The  plaintiff  moved  for  a  new  trial. 

Lyndon  BeU,  for  the  plaintiff; — The 
learned  County  Court  Judge  was  wrong 
in  non-suiting  the  plaintiff,  on  the  ground 
that  the  defendant,  as  landlord,  was  liable, 
and  not  the  tenant,  as  having  let  the  pre- 
mises in  a  state  of  disrepair ;  it  was  proved 
at  the  trial  that  they  had  been  in  that 
condition  for  at  least  eighteen  months. 
He  held  that  there  was  no  liability  on 
the  part  of  the  defendant  unless  the  pre- 
mises were  out  of  repair  at  the  time  when 
she  originally  demised  them  to  the  occu- 
pier. But  the  tenancy  was  a  weekly  one, 
and  it  is  submitted  that  a  weekly  tenancy 
is  a  reletting — that  is,  a  fresh  demise — at 
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Sandford  v.  Clarke, 
the  beginning  of  erery  snooessiTe  week. 
It  is  dear  law  that  if  a  landlord  lets  pre- 
mises to  a  tenant  in  a  ruinous  and  dan- 
gerous condition,  and  they  become  a  source 
of  injury,  the  landlord  is  liable  in  d^- 
mages—Todd  v.  Flight  (1)  and  Nelson  v. 
The  Liverpool  Brewery  Compcmy  (2).  The 
present  nuisance  is  of  a  permanent  cha- 
racter, and  a  landlord  is  liable  for  injury 
arising  out  of  such  a  nuisance  on  his  re- 
letting his  premises — Gandy  y.  Jubher 
(3).  Li  this  case  Crompton,  J.,  said :  "  If 
the  landlord  lets  land  with  a  permanent 
nuisance  upon  it,  he  must  be  answerable 
to  the  public  for  any  obstruction  or  injury 
caused  by  the  nuisance,  and  it  seems  clear 
that  a  reletting  would  make  him  equally 
answerable.  .  .  .  Then  comes  the  ques- 
tion whether  what  the  defendant  did  was 
in  the  nature  of  a  reletting — whether,  if, 
having  given  power  to  determine  a  tenancy 
by  giving  notice,  the  landlord  allows  it  to 
go  on,  that  is  in  effect  reletting.  It  would 
be  mere  evasion  to  say  that  if  a  man  re- 
news a  tenancy  from  week  to  week,  or  if 
he  lets  to  a  fresh  man,  he  would  be  liable, 
and  not  if  to  the  same  man ;  it  is  in  fact 
the  same  thing.''  The  Court  in  that  case 
held  that  a  tenancy  from  year  to  year  was 
a  reletting  at  the  beginning  of  every  fresh 
year.  The  case  went  on  en'or  to  the  Cdurt 
of  Exchequer  Chamber,  and  though  no 
judgment  was  delivered  by  that  Court, 
the  plaintiff  having  agreed  to  accept  a 
8tet  proceseuSy  yet  a  judgment  was  pre- 
pared, which  is  reported  (4).  That  judg- 
ment, it  is  true,  overruled  the  decision  of 
the  Queen's  Bench  on  the  point  that  a 
yearly  tenancy  is  a  reletting  at  the  be- 
ginning of  every  fresh  year,  holding  it  to 
be  instead  a  springing  interest;  yet  it  left 
untouched  the  question  of  the  liability  of 
the  landlord  for  injury  caused  by  a  per- 
manent nuisance  on  his  premises  at  the 
time  of  their  reletting.  If  a  weekly 
tenancy  is  a  reletting  week  by  week,  the 
defendant  is  clearly  liable,  for  she  ought 
to  have  abated  the  nuisance  long  ago. 

C.  E.  Z.  Strong,  for  the  defen&nt. — The 

(1)  9  Com.  B.  Eep.  N.8.  377 ;  30  Law  J.  Rep. 
C.P.  21. 

(2)  46  Law  J.    Bep.    C.P.  675 ;   Law  Rep. 
2  C.F.  D.  311. 

(3)  5  B.  &  S.  78 ;  33  Law  J.  Bep.  Q.B.  151. 

(4)  9  B.  &  8. 15. 


nonsuit  was  right.  There  was  no  proof 
that  the  cellar-plate  was  so  out  of  repair 
as  to  make  the  landlord  liable.  A  weekly 
tenancy  is  not  a  fresh  reletting  at  the 
beginning  of  each  week;  the  landlord 
takes  his  rent  weekly,  but  as  long  as  the 
tenant  pays  the  rent  his  interest  in  the 
premises  continues.  To  create  a  finesh 
tenancy  there  must  be  some  active  expres- 
sion of  consent  on  the  part  of  the  land- 
lord that  the  tenant  should  continue  in 
his  holding.  If  the  defendant  is  to  be 
made  liable  in  this  case,  it  will  be  in  the 
power  of  such  tenants  to  render  the  pre- 
mises dangerous  to  the  public,  and,  out  of 
spite  to  the  landlord,  to  conceal  tiie  &ct 
from  him,  and  so  render  him  liable  in 
damages  for  a  state  of  aflSsiirs  of  which  he 
would  be  quite  ignorant. 

Wills,  J. — In  this  case  the  County 
Court  Judge  non-suited  the  plaintiff;  but 
I  am  of  opinion  that  he  ought  not  to 
have  non-suited  her,  as  there  was  a  case 
to  go  to  the  jury ;  accordingly  there  must 
be  a  new  trial.  I  express  no  opinion  as 
to  the  case  made  by  the  plaintiff,  but  she 
gave  evidence  that  for  some  considerable 
time  before  the  date  of  the  accident  the 
plate  over  the  hole  of  the  defendant's 
coal-cellar  was  defective,  and  the  aodde&t 
was  the  direct  consequence  of  the  defect. 
This  is  not  the  case  of  a  perfectly  proper 
apparatus,  which  the  tenant  leaves  in  a 
dangerous  condition  in  order  to  spite  the 
landlord  and  to  do  him  an  injury,  as  was 
suggested  by  the  defendant's  counsel.  It 
seems  the  tenant  was  a  weekly  tenant; 
and  it  follows  that^  unless  there  are  special 
terms  as  to  the  tenancy,  the  landlord  is 
entitled  to  enter  upon  the  premises  at  the 
end  of  every  week ;  and  his  allowing  his 
weekly  tenant  to  remain  in  is  a  practical 
reletting  by  him.  If  the  landlord  at  the 
beginning  of  any  week  let  the  premises  in 
a  proper  condition,  but  during  the  week 
the  coal-cellar  became  defective,  the  tenant 
would  be  liable;  but  if  they  were  defective 
when  the  landlord  let  them,  then  he 
would  be  responsible.  An  owner  of  resl 
property  is  bound  to  maintain  his  pre- 
mises so  as  not  to  be  dangerous  to  persone 
frequenting  the  highway  of  which  thej 
form  a  portion.  It  seems  to  me  that  the 
liability  is  clear  on  the  authorily  of  Oandif 
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SamJ^ord  v.  Ctatrhe. 
i.JMtr  (3).  That  was  the  case  of  a 
tenancy  from  year  to  year,  and  the  Court 
of  Qaeen'a  Bench  held  that  the  nature  of 
the  tenancy  waa  such  that  the  landlord 
might  re-enter  at  the  end  of  every  year ; 
bat  the  Court  of  Exchequer  Chamber,  in 
tba  nndeliyered  judgment  referred  to  (4), 
thought  that  view  was  erroneous;  and 
Baron  Martin,  in  BartleU  v.  Bctker  and 
cAen  (5),  was  of  opinion  that  the  decision 
of  the  Queen's  Bench  was  not  right.  That 
decision  was  due  to  the  misapprehension 
of  the  true  nature  of  a  tenancy  from  year 
to  year.  That  tenancy  does  not  of  itself 
and  mechanically  come  to  an  end,  but 
requires  l^gal  notice  on  the  part  of  either 
side  to  determine  it.  There  must  there- 
fore he  a  new  trial. 

Grantbam,  J. — ^I  am  of  the  same  opi- 
nion (6). 

Appeal  aUatoed. 

SoUdtoin-R  H.  Ward,  for  plaintiff;  Denton, 
Hall  Si  Bnrgin,  for  defendant. 
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April 


88.        1 
14,16./ 


THE  QUEEN  V,    D'EYNCX)nBT 
AND  ANOTHER. 


Justice  of  the  Peace  —  Jurisdiction  — 
^(»^ff<yu!nd  on  Prisoner,  not  the  Subject 
of  Charge — KestorcUion  ctt  Expiration  of 
Sentence  —  Restitution,  Writ  of — Police 
{Metropolis)  Act,  1839  (2  <^  3  Vict.  e.  71), 
s.  29 — Summary  Jurisdiction  Act,  1879 
(42  dt  43  Vict.  G.  49),  s.  44. 

[For  the  report  of  the  above  case,  see 
57  law  J.  Rep.  M.C.  64.] 


(6)  3  Hurl.  &  C.  at  p.  160;  34  Law  J.  Rep. 
Exch.  at  p.  11. 

(6)  See  Reff.  y.  Thornton,  2  E.  &  B.  788 ;  29 
Law  J.  Rep.  M.C.  162  (not  cited),  where  Cromp- 
ton,  J ,  says : — **  Though  some  doubts  may  once 
have  existed  as  to  whether  in  the  case  of  a 
tenancy  from  year  to  year  there  was  a  fresh 
tenancy  at  the  end  of  each  year,  it  is  now  clear 
beyond  all  doubt  that  the  same  tenancy  con- 
tinues till  one  or  other  of  the  parties  determines 
it  at  his  pleasure ;  and  the  same  principle  must 
apylp  to  any  shorter  tenancy ^  as  from  weoh  to 


Bankeuptcy. 

1888. 

April  25. 


} 


In  re  tallerkan  ;  ex 
parte  booney. 


1883, 


Bankruptcy  —  Bankruptcy  Act, 
schedule  2,  rules  23  oTui  25 — Application 
by  Creditor  on  Bankrupt's  Behalf— Prac-^ 
tice — Ahue  of  Process. 

An  appUccUion  made  by  one  creditor 
under  rule  25  of  schedule  2  of  the  Bank- 
ruptcy Act,  1883,  to  expunge  another 
crediiof's  proof  will  not  be  granted  if  it 
appears  that  the  sole  object  of  the  applica- 
tion, though  nominally  made  in  the  name 
of  a  creditor,  is  to  benefit  the  bankrupt. 

This  was  an  application  made  by  a 
creditor  in  the  bankruptcy  (Mr.  Booney), 
under  rule  25,  schedule  2,  to  the  Bank- 
ruptcy Kulee,  1883,  to  expunge  a  proof 
tendered  by  Messrs.  Furber,  Price  & 
Furber,  who  were  also  creditors.  It  was 
admitted  that  the  real  object  of  the  appli- 
cation was  to  benefit  the  bankrupt. 

F.  C.  Willis,  for  Messrs.  Furber,  Price 
&  Furber. — This  application  is  really 
made  solely  in  the  interests  of  the  bank- 
rupt, in  order  that  he  may  make  a  fresh 
application  for  his  discharge.  The  bank- 
rupt himself  could  not  make  such  an 
application  as  this,  and  therefore  Booney 
is  put  forward  on  his  behalf.  See  rules 
23  and  25  of  schedule  2  of  the  Bankruptcy 
Act,  1883.  He  also  cited  In  re  Dash- 
wood  ;  ex  parte  Kirk  (1). 

Mirams, .  contra, — The  creditor  is  en- 
titled to  make  this  application,  and  it 
makes  no  difference  what  the  object  of  the 
application  is. 

Gave,  J. — I  am  of  opinion  that  the  pre- 
liminary objection  must  prevail.  As  laid 
down  in  In  re  Dashwood  ;  ex  parte  Kirk 
(1)  by  the  Master  of  the  Bolls,  the  Court 
wUl  not  permit  its  process  to  be  used  to  do 
by  indirect  means  what  the  process  of  the 
Court  will  not  allow  to  be  done  directly. 
The  only  object  is  to  benefit  the  debtor — 
that  is  to  say,  to  get  the  debts  reduced  in 
order  that  he  may  make  a  fresh  applica- 
tion for  discharge.  The  application  is  one 
that  could  not  be  made  by  the  debtor 
himself,  so  Booney  is  put  forward  to  make 

(1)  3  MonreU*8  Bep.  p.  2S7. 


Digitized  by 


Google 


510 


QtrEEirS  BEKOH  DIVISION. 


[N.& 


In  re  TdUerman  ;  ex  parte  Boaney,  Bankr, 
it  for  him.  A  creditor  may  make  such  an 
application  bona  fide  for  his  own  purpose, 
but  not  with  the  object  attempted  here. 
The  application  must  be  dismissed  with 
costs. 

AppUccUian  diamiased. 


Solicitois — ^W.  J.  Ball,  for  bankmpt;  Henry 
Sydney,  for  Booney;  R.  Furber,  for  respon- 
dents. 


,ggg      Tthb  queen  v»  stonob  (judge 

Ma     5    7   1     ^^  BROMPTON  COUNTY  OOURT) 
^     '        L    ^"^^  REEVES. 

Pr(teUee  —  Imprisonment  for  Debt  — 
Order  for  CommitmeTU  never  enforced 
fMkva  Year  from  Date — Second  Order  on 
CanceUaticn  of  First  by  Judge — County 
Court  JRulea,  1886,  Order  XXV.  rule  33. 

A  defendani  in  a  CourUy  Court  having 
made  defavU  in  payment  of  20Z.  due  wnder 
a  judgment,  am,  order  wae  made  to  commit 
him  to  prison*  He  was,  however,  never 
arrested  nor  imprisoned  under  the  order, 
which,  according  to  Order  XXV.  rule  33 
of  the  Cownty  Court  Rules,  1886,  expired 
when  a  year  had  dapsedfrom  its  date : — 
Held,  upon  motion  for  prohibition,  that  cw 
no  arrest  nor  imprisonment  had  ever  taken 
place  upon  this  order  before  its  expiration, 
and  as  the  defendant  was  still  in  default, 
the  County  Court  Judge  had  power  to  make 
a  second  order  of  commitm^ni. 

This  was  a  motion  on  the  part  of  the 
defendant  in  a  County  Court  action  of 
Reeves  v.  FowU  for  a  prohibition  to  his 
honour,  Judge  Stonor,  the  Judge  of  the 
Brompton  County  Court  of  Middlesex,  and 
to  the  plaintiff  to  prohibit  them  from  pro- 
ceeding and  putting  in  force  a  certain  order 
of  confmitment  made  by  tbe  said  Judge 
against  the  defendant  on  the  8th  of  March, 
1888. 

Shortly,  the  circumstances  which  gave 
rise  to  the  present  application  were  as 
follows  :  An  order  had  been  made  on  the 
4th  of  March,  1886,  for  the  commitment 
of  the  defendant  for  fourteen  days  for  non- 
payment of  an  instalment  of  20^.,  with  a 
direction  suspending  issue  of  order  so  long 


as  42.  monthly  was  paid.  A  motion  for 
prohibition  was  made  to  and  granted  by 
the  High  Court,  but  dismissed  on  appeal 
by  the  House  of  Lords  on  the  24th  of  No- 
vember, 1887.  See  the  cases  of  .fiMtMt  ▼• 
Fowle  (1)  and  Storuyr  v.  Fowls  (2).  At 
the  date  of  the  decision  of  the  Hoiud 
of  Lords  in  Stonor  v.  Fowle  (2)  the  order 
of  the  4th  of  March,  1886,  had  expred, 
under  Order  XXV.  rule  33  of  the  County 
Court  Rules,  1886,  which  provides  that  an 
order  of  commitment  shall  be  in  force  for 
one  year  only  from  its  date,  and  no  arrest 
or  imprisonment  of  the  debtor  ever  baTisg 
taken  place  under  it,  the  learned  County 
Court  Judge,  on  the  22nd  of  December, 
1887,  made  an  order  that  it  be  discharged 
and  cancelled,  and  that  the  plaintiff  be  at 
liberty  to  issue  a  judgment  summons  for 
the  balance  of  debt  and  costs  due. 

This  summons  was  accordingly  usned 
on  the  30th  of  December,  1887,  for  non- 
payment of  the  sums,  amounting  to  5U, 
and  came  on  for  hearing  on  the  8th  of 
March,  1888,  when  the  ddendant  appeared 
by  bis  solicitor,  who  objected  that  the  sum- 
mons was  invalid  on  account  of  the  previous 
order  of  commitment.  This  objection  was 
overruled,  and  the  plaintiff  proving  ample 
means,  the  learned  County  Court  Judge 
made  an  order  of  commitment  of  the  de- 
fendant for  twenty-one  days,  with  a  direc- 
tion suspending  the  issue  of  the  warrant 
so  long  as  4/.  monthly  was  paid.  This 
was  practically  the  same  order  as  that 
made  by  him  on  the  4th  of  March,  1886. 

Wallace,  in  support. — It  is  submitted 
that  the  existing  warrant  of  commitment 
—namely,  that  of  the  8th  of  March,  1888— 
is  altogether  void,  on  the  ground  that  one 
of  the  same  sort  is  in  existence  already. 
And  that  even  if  the  County  Court  Judge 
had  power  to  cancel  the  firsts  which,  it  is 
submitted,  he  had  not,  he  certainly  had  no 
power  to  issue  the  second.  By  Order 
XXV.  rule  33  of  the  County  Court  Rules, 
1886,  an  order  of  commitment  under  tbe 
Debtors  Act,  1869,  shall  be  in  force  for 
one  year  only  from  its  date,  unless  at  any 
time  before  the  expiration  of  such  year  tbe 
Judge  may  think  fit  to  extend  the  time . 

(1)  66  L&w  J.  Rep.  Q.B.    49 ;    Law   Bep 
18  Q.B.  D.  213. 

(2)  Ante,  p.  388 ;  Law  Bep.  13  App.  Oaa.  90. 


Digitized  by 


Google 


MOffAKT.MAH  18$7  «o  MICHAELB£AS  1888. 


T0L57.] 

Tks  QudM  y.  Stanor. 

Here  no  application  for  sach  extension 
of  tinie  was  made  within  the  year,  and 
vpon  the  matter  being  subsequentlj  brought 
before  him,  the  Judge  thought  that  he  had 
thea  DO  power  to  extend  it ;  but  at  the 
game  time  he  held  that  he  oould  rescind 
hig  own  order  of  the  4th  of  March,  1886. 
In  this  it  is  submitted  that  he  was  mistaken 
^Irving  v.  Askew  (3). 

[FnsLD,  J. — Have  you  any  case  to  shew 
that  he  cannot  alter  his  order )] 

Before  the  Judicature  Act  there  was 
inch  a  power,  but  by  the  decnsion  in  In  re 
SL  Nazaire  Company  (4)  it  has  been 
laid  down  that  no  Judge  of  the  High  Court 
has  power  to  rehear  an  order,  which  deci- 
aoQ,  it  is  submitted,  applies  equally  to  the 
cue  of  a  County  Court  Judge.  In  the 
present  case  it  is  submitted  that  there  is 
an  existing  order  unappealed  from,  and  it 
aooordingly  stands. 

[Field,  J. — But  that  order  only  lasted 
for  a  year,  and  expired  in  1887.] 

The  question  tiien  is,  if  that  order  did 
expire  in  March,  1887,  had  the  Judge  a 
lif^t  to  make  another  order  f  It  is  sub- 
mitted that  he  had  not — HoraenaU  v. 
Bruee  (5)  and  Evans  v.  Wills  (6). 

[Field,  J. — These  cases  do  not  apply,  for 
in  each  of  them  an  absolute  committal  of 
the  debtor  to  prison  had  taken  place,  which 
is  not  the  case  here.  A  mere  onier  to 
commit  and  a  committal  to  prison  are  two 
diflforent  things.] 

No  case  can  be  found  where  there  has 
heen  no  imprisonment  under  the  first 
order,  and  it  can  only  be  submitted  that 
these  cases,  both  of  them  decisions  on  the 
5th  section  of  the  Debtors  Act,  1862  (32 
A  33  Vict.  c.  62),  are  by  analogy  in  point. 

B.  S.  Wright  was  not  called  upon. 

Field,  J. — ^In  this  case  the  facts  appear 
to  be,  that  on  the  7th  of  January,  1886, 
the  debtor  owed  for  debt  and  costs  5  7^  2s,  2d,, 
whereupon  the  learned  County  Court  Judge 
ordered  him  to  pay  201.  on  the  21st  of  that 
month,  and  the  balance  within  a  calendar 

(3)  39  Law  J.  Rep.  Q.B.  118;  Law  Bep. 
6  as.  208. 

(4)  Law  Bep.  12  Oh.  D.  88. 

(6)  42  Law  J.  Bep.  O.P.  1 40 ;  Law  Bep.  8  C.P. 
378. 

(6)  46  Law  J.  Bep.  Q.B.  420:  Law  Bep. 
1C.P.D.229. 
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month  after.  On  de&ult  of  payment  being 
made  on  the  21st  of  January,  1886,  and 
being  satisfied  that  the  debtor  had  had 
means  to  pay,  the  Judge  committed  him  to 
prison  for  ten  days  for  default  of  payment 
of  20Ly  but  directed  the  warrant  to  be  sus- 
pended if  the  debtor  paid  the  debt  by  in- 
stalments of  4^.  a  month. 

Both  the  Divisional  Court  and  the  Court 
of  Appeal,  however,  considered  this  to 
have  been  a  committal  for  a  future  day, 
and,  overruling  the  County  Court  Judge, 
granted  a  prohibition.  TJpon  an  appeal 
from  the  latter  of  these  Courts,  the  House 
of  Lords,  drawing  different  inferences  from 
the  facts,  were  of  opinion,  and  held,  that 
the  commitment  was  for  default  of  pay- 
ment of  the  20Z.,  and  reversed  the  decision 
of  the  Courts  below. 

Fending  all  these  proceedings  as  to 
whether  or  not  the  prohibition  should  go, 
no  steps  were  taken  in  the  County  Court 
to  keep  alive  the  order  of  commitment  be- 
yond the  expiration  of  a  year  from  its  date, 
and  it  accordingly  expired.  I  am  not  sure 
but  that  the  County  Court  Judge,  if  applied 
to,  might  not  have  extended  the  time;  but 
no  such  application  was  made. 

This  being  the  state  of  things,  and  his 
original  decision  being  upheld,  the  learned 
County  Court  Judge,  upon  the  plaintiff's 
application,  made  an  order  cancelling  his 
original  order,  and  granted  a  fresh  order 
of  commitment  of  the  debtor. 

I  am  clearly  of  opinion  that  after  the 
expiration  of  one  year  the  original  order 
was  gone  altogether. 

Now  it  is  urged  upon  us  that  a  writ  of 
prohibition  ought  to  go  to  the  learned 
County  Court  Judge  to  prohibit  the  issue 
of  the  second  order,  on  the  ground  that 
he  had  no  jurisdiction  to  cancel  the  first 
order ;  but  I  can  see  no  reason  why  the 
learned  Judge  should  not  have  power  to 
make  such  an  order.  Through  no  fault  of 
the  plaintiff  nor  of  the  Judge,  the  first 
order  lay  dormant  during  the  lengthy  pro- 
ceedings which  were  subsequently  taken. 
It  is  true  that  no  application  for  its  exten- 
sion was  made  before  its  expiration ;  but 
being  as  it  was  dead  and  gone,  and  no 
arrest  or  imprisonment  having  ever  taken 
place  under  it — which  distinguishes  the 
present  case  from  those  of  ffarsefuUl  v. 
Bruce  (5)  and  Evans  ▼.  WUls  (6)— I  am 
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2%0  Queem  y.  Stimar, 
dearly  of  apinion  that  the  learned  County 
Goart  Judge  had  jurisdiction  to  adopt  the 
oourae  he  £d,  and  that  this  motion  ahould 
he  refufled. 

Wills,  J. — I  am  of  the  same  opinion. 
No  arrest  or  imprisonment  having  taken 
place  under  the  order  of  the  4th  of  March, 
1886,  and  that  order  having  expired,  the 
course  taken  by  the  learned  County  Court 
Judge  is  in  no  way  inconsistent  with  the 
provisions  of  the  5th  section  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62). 

Motion  dismissed. 


Solicitors— Ernest  A.  Fuller,  for  debtor;  Soli- 
citors to  the  Treasury,  for  the  Crown. 


1888.     1  BLAIE  V.    BISLEB. 

June  13.  J 

Solicitor  —  Privilege  to  sue  in  High 
Court — Remitted  Action — Costs — County 
Court  Acts,  1849  (12  dh  13  Vict.  c.  101),  s, 
IS;  and  1867  (30  dh  31  Viet.  c.  142),  w.  6 
and  34. 

The  privilege  of  a  solicitor  to  sue  in  the 
High  Court  is  destroyed  by  the  provisions 
of  sections  5  and  34  of  the  County  Court 
AetSy  1867,  coupled  with  section  IS  of  the 
Act  of  1849. 

Appeal  from  chambers. 

Action  on  a  solicitor's  bill  of  costs,  re- 
mitted to  the  County  Court  for  trial  under 
19  A  20  Vict.  c.  108.  s.  26.  The  plaintiff 
having  recovered  a  sum  less  than  20i[., 
Denman,  J.,  made  an  order  for  costs  on 
the  High  Court  scale,  on  the  ground  of 
the  solicitor's  privilege  to  sue  in  the  High 
Court,  upon  the  authority  of  a  case  of 
Crag  v.  Wray  (reported  in  31  Solicitors* 
Journal,  p.  608). 

The  defendant  appealed. 

ScarleU,  for  the  defendant.— The  old 
privilege  of  a  solicitor  to  sue  in  the  High 
Court  no  longer  exists.  The  case  of  Jon^ 
y.  Broum  (1)  decided  that  the  County 

(1)  2  Bxch.  Rep.  329 ;  17  Law  J.  Bep.  Sxch. 


Court  Aet  <^  1846  (S  h  10  Vict.  e.  95) 
did  not  affect  the  privilege  of  a  aolieitor  to 
sue  in  the  High  Court;  but  the  ri|^t  to  be 
sued  in  the  High  Court  was  destroyed — 
Lewis  V.  Hance  (2).  Thereupon  section 
18  of  the  Counter  Court  Act  of  1849  (12  k 
13  Vict.  c.  101)  provided  that  no  privi- 
lege of  a  solicitor  should  exempt  him  from 
the  provisions  of  that  Act.  By  section 
34  of  the  County  Court  Act  of  1867  (30 
k  31  Vict.  G.  142)  all  the  County  Court 
Acts  are  to  be  read  as  one.  The  oouse- 
quence  is,  that  the  plaintiff  is  not  exempt 
from  the  provisions  of  the  Act  of  1867  as 
to  costs ;  thereforo,  by  virtue  of  section  5 
of  that  Act,  the  action  having  been  com- 
menced in  t^e  High  Court,  Uie  plaintiff, 
having  recovered  less  than  TM,  in  con- 
tract, is  not  entitled  to  costs. 
Dickens,  for  the  plaintiff 

WiLUi,  J. — ^It  is  clear  that  the  question 
of  privileoe  must  be  decided  in  £Eivour  of 
the  defendant  The  effiBct  of  section  18  of 
the  Act  of  1849 — ^that  no  privilege  shall 
be  allowed  to  any  solicitor  to  exempt  him 
from  the  provisions  of  that  Act — coupled 
with  section  34  of  the  Act  of  1867 — which 
provides  that  that  Act,  and  the  Acts  spe- 
cified in  the  schedule,  of  which  the  Act  of 
1849  is  one,  shall  be  read  as  one  Act — 
is  that  section  5  of  the  Act  of  1867,  by 
which  plaintiffs  in  addons  oommenced  in 
the  High  Court  aro  deprived  of  costs  if  a 
sum  not  exceeding  20^.  in  contract,  or  10^ 
in  tort,  is  recovered,  a^^lies  to  a  ease 
where  a  solicitor  is  plaintiff.  Under  the 
circumstances  of  the  case,  however,  we 
think  that  there  are  sufficient  grounds  for 
exercising  our  discretion  as  to  costs  in 
favour  of  the  plaintiff. 

Grantham,  J.,  concurred. 

Appeal  dismissed. 


Solicitor— Blair  &  W.  B.  Girling,  for  plaintiff; 
Mozley  &  Dennison,  for  defendant. 


(2)  6  D.  &  L.  641 ;  17  Law  J.  Bap.  Q.B.  ITS. 
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US  THE  COURT  OF  APPEAL.] 

rTHE   QUEEN    V.  THE  COMMIS« 
1888.  I    8I0NEBS    FOR    SPECIAL  PUB- 

May  30,  31.*^  fobbs  of  the  income  tax. 
June  23.    1   JSx  parte  the  cape  copper 

V    MINING  COMPANY  (limited).* 

Revenue — Income  Tax  Acts,  5  (]&  6  Vict, 
c,  36.  8.  133 — Time  within  whicli  Applica- 
tion for  Abatement  to  be  made — "  Within 
or  at  the  end  of  the  yea/r  " — Refusal  to  make 
Order  for  Repayment— -Mandamus, 

The  Income  Tax  Act  (5  <fc  6  Vict.  c.  35), 
♦.  133,  provides  that  "  if  within  or  at  the 
end  of  the  yea/r  current  at  the  time  0/ mak- 
ing any  cusessment  under  this  Act,  or  at 
the  end  of  am.y  year  when  such  assessment 
ought  to  have  been  made,  cmy  person  charged 
to  the  duties  contained  in  schedule  2>.  .  .  . 
ihaU  find,  and  shall  prove  to  the  satis- 
faction of  the  commissioners  by  whom  the 
assessment  u;as  made,  that  his  profits  and 
gains  during  such  year  for  which  tJie  com- 
putaUon  was  m>ade  fell  short  of  the  sum  " 
compiUedy  the  commissioners  may  am^nd 
the  assessment,  and  certify  to  the  com- 
missioners for  special  purposes  the  avrwunt 
of  the  sum  overpaid,  *'and  thereupon  the 
Mid  last-mentioned  commissioners  shall 
itsfue  an  order  for  the  repayment  of  srjuh 
sum"  A  company  applied  under  this  sec- 
tion for  a  return  of  duties  paid  for  three 
successive  preceding  years,  and  after  hear- 
ing evidence,  the  district  commissioners 
amended  the  assessm^erUfor  these  years,  and 
issued  three  certificates  to  the  special  com- 
missioners  certifying  the  amount  so  over- 
paid. The  special  commissioners  had  lo>id 
dovon  an  ojice  rule  that  no  such  application 
should  be  heard  or  certificcUe  would  be  acted 
on  by  them  where  the  application  was  made 
fnore  than  a  year  after  the  year  current  at 
the  time  of  making  the  assessment,  and 
issued  their  order  in  accordance  loith  such 
rule  for  repayment  of  the  amount  overpaid 
in  Oie  last  year,  and  refused  to  do  so  in 
respect  of  the  two  preceding  years  : — 

Held,  t^uU  a  mandamus  was  the  proper 
remedy  to  compel  the  special  commissioners 
to  issue  orders  for  the  repayment  of  the 
two  hst-mentioried  am,ounts. 

Held  also,  that  the  words  "  al  the  end  of 
the  year  "  in  section  133  do  not  mean  either 

*  Coram  Lord  Esher,  M.II.,  and  Lindley,  L.J. 
Vol.  67.— <J.B. 


at  offvy  time  after  the  end  of  the  year  or  any 
fixed  period  within  which  any  pa/rticular 
case  7nust  be  found  and  proved,  but  as  soon 
after  the  end  of  the  year  as  amy  person  by 
the  use  of  due  easertion  could,  having  regard 
to  the  circumstances  of  each  particular  case, 
have  found  and  proved  the  overpayment. 

Held  also,  per  Lord  Esher,  M.R. 
(LiNDLEY,  L.J.,  dub.),  that  jurisdiction  is 
given  to  the  district  commissioners  by  sec- 
tion 133  to  decide  whether  each  particular 
case  has  been  found  and  proved  within  the 
time  fixed  by  the  section  as  interpreted  by 
the  Court,  and  that  there  is  no  appeal 
from  sudi,  decision. 

Appeal  £rom  the  decision  of  a  Divisional 
Court  {ante,  p.  337). 

V  The  application  was  for  a  writ  of  man- 
damits  directed  to  the  Commissioners  for 
Special  Purposes  of  the  Income  Tax  com- 
manding them  to  issue  their  orders  for  the 
payment  to  the  Cape  Copper  Mining 
Company  (Limited)  of  two  seyei*al  sums 
of  8H.  lOs.  and  591/.  Us.  6d.,  being  the 
amounts  overpaid  by  the  company  in  re- 
spect of  income  tax  for  the  years  ending 
the  5th  of  April,  1884  and  1885  respec- 
tively, certified  to  be  overpaid  by  the  Com- 
missioners of  Licome  Tax  for  the  city  of 
London,  by  whom  the  assessments  were 
made  in  accordance  with  section  133  of  5 
&  6  Yict.  c.  35  (1)  and  the  other  statutes 
in  that  behalf. 

(I)  5  &  6  Vict.  0.  36.  8. 133 :  "  If  within  or  at 
the  end  of  the  year  corrent  at  the  time  of  making 
any  assessment  under  this  Act,  or  at  the  end  of 
any  year  when  such  assessment  ought  to  have 
been  made,  any  person  charged  to  the  duties 
contained  in  schedule  D,  whether  he  shall  have 
computed  his  profits  or  gains  arising  as  last 
aforesaid  on  the  amount  thereof  in  the  preced- 
ing or  current  year,  or  on  an  average  of  years, 
shall  find  and  shall  prove  to  the  satisfaction  of 
the  commissioners  by  whom  the  assessment  was 
made,  that  his  profits  and  gains  during  such 
year  for  which  the  computation  was  made  fell 
short  of  the  sum  so  computed  in  respect  of  the 
same  source  of  profit  on  which  the  computation 
was  made,  it  shall  be  lawful  for  the  said  com- 
missioners to  cause  the  assessment  made  for 
such  current  year  to  be  amended  in  respect  of 
such  source  of  profit,  as  the  case  shall  require, 
and  in  case  the  sum  assessed  shall  have  been 
paid,  to  certify  under  their  hands  to  the  Com- 
missioners for  Special  Purposes  ....  the  amount 
of  the  sum  overpaid  upon  such  first  assessment, 
and  thereupon  the  said  last-mentioned  commis* 
3U 
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The  Queen  y.  Income  Tax  CommUnonerSt  Ajfp, 

The  company  were  duly  assessed  to  in- 
come tax  under  schedule  D  hy  Commis- 
sioners of  Income  Tax  for  the  district  of 
the  city  of  London,  upon  amounts  computed 
hy  the  company,  and  the  duties  were  paid 
for  the  years  ending  on  the  5th  of  April, 
1884,  1885,  and  1886  respectively. 

On  the  7th  of  March,  1887,  the  company 
gavenoticeby  their  secretary  to  the  surveyor 
of  taxes  for  the  city  of  London  district  of 
their  intention  to  apply  to  the  commissioners 
for  abatements  of  the  assessments,  on  ac- 
count of  diminution  of  income  under  the 
provisions  of  section  133  of  5  &  6  Vict.  c. 
35.  On  the  7th  of  April  and  on  the  5th 
of  May  the  company's  secretary  appeared 
before  the  commissioners,  and  proved  to 
their  satisfaction  that  the  profits  and  gains 
of  the  company,  under  schedule  D,  for  the 
before-mentioned  years  fell  short  of  the 
sums  computed  and  paid  by  them.  The 
commissioners  thereupon,  on  the  19  th  of 
May,  1887,  issued  three  certificates  ad- 
dressed to  the  Commissioners  for  Special 
Purposes,  certifying  the  amounts  so  over- 
paid in  accordance  with  the  provisions  of 
section  133. 

The  Commissioners  for  Special  Purposes 
issued  their  order  for  the  payment  to  the 
company  of  the  sum  of  1,1971,  4:8.,  being 
the  amount  certified  to  have  been  overpaid 
in  respect  of  the  year  ending  the  5th  of 
April,  1886  ;  but  they  refused  to  issue  any 
order  for  the  two  amounts  certified  to  have 
been  overpaid  for  the  two  preceding  years, 
on  the  ground  that  the  application  in  re- 
spect  of  these  amounts  had  not  been  made 
to  the  district  commissioners  within  or  at 
the  end  of  the  year  current  at  the  time  of 
making  the  assessment  for  each  year,  as 
required  by  section  133. 

The  Divisional  Court  (Cave,  J. ;  Grant- 
ham, J.,  dissentierUe)  discharged  the  oixier 
niai  for  a  mcmdamiia,  which  had  been  ob- 
tained by  the  company. 

The  company  appesded. 

Sir  Horace  Davey,  Q.C,  and  Meadows 

sioners  shall  Issuo  an  order  for  the  repayment  of 
such  snm  as  shall  have  been  so  overpaid.  .  .  ." 

23  Vict.  c.  14.  s.  10 :  **  No  claim  for  repayment 
of  duty  under  this  Act,  or  any  former  Act  relat- 
ing to  the  income  tax,  shall  be  allowed  unless  it 
shall  be  made  within  three  years  next  after  the 
end  of  the  year  of  assessment  to  which  the 
claim  shall  relate." 


White,  Q.C.  (with  them  PoUard),  for  the 
appellants. — The  proper  remedy,  where  the 
Special  Commissioners  refuse  to  issue  an 
order  for  the  repayment  of  income  tax 
admitted  to  have  been  overpaid,  is  by 
mandamus.  The  QiMen  {on  the  prosecution 
ofNatham)  v.  The  Commissionersof  Irdani 
Revenue  (2)  is  not  in  point ;  that  waa  a  pro- 
bate case  in  which  repayment  was  claimed 
of  public  moneys  in  the  hands  of  a  public 
servant  of  the  Crown.  In  such  a  case  the 
proper  remedy  is  by  petition  of  right  and 
not  by  mandamus 'y  but  here  the  applicants 
cannot  obtain  payment  at  all  until  the 
order  of  the  Special  Commissioners  has  been 
issued  for  payment. — The  Queen  v.  The 
Lords  Commissioners  of  the  Treasury  (3). 
As  to  the  main  point — the  question  is  as  to 
the  meaning  of  the  words  '^at  the  end  of 
the  year  current "  in  section  133  of  5  &  6 
Yict,  c.  35,  and  whether  the  applicants  have 
made  their  claim  at  the  end  of  the  year 
within  the  meaning  of  that  section.  It 
means  nothing  more  than  before  or  after 
the  end  of  the  year.  The  income  which 
has  fallen  short  of  the  assessment  can  only 
be  ascertained  at  the  end  of  the  year.  No 
limit  of  time  is  fixed  within  which  the 
application  is  to  be  made  to  the  Genend 
Commissioners ;  and  if  business  is  carried 
on  to  the  end  of  a  particular  year  a  persoa 
cannot  make  an  application  within  that 
year.  The  section,  if  construed  grammati- 
cally, should  read — if  the  person  shall  find 
at  the  end  of  the  year,  and  shall  afterwards 
prove,  the  overpayment.  The  words  "  at 
the  end  of  the  year  "  apply  to  the  finding,  and 
not  to  the  proving.  Under  section  10  of  2  3 
Yict.  c.  14,  no  claim  for  repayment  of 
duty  under  that  Act  is  to  be  allowed  unless 
made  within  three  years  next  after  the  end 
of  the  year  of  assessment*  Tins  section  is 
applicable  here ;  for  although  it  might  not 
apply  to  any  section  in  any  previous  Act 
where  there  is  an  express  limitation  d 
time,  yet  here  there  is  no  limitation  at  all, 
and  the  claim  was  made  within  the  three 
years.  Moreover,  the  claim  for  the  year 
1886  was  admitted  by  the  Special  Commis- 
sioners, and  that  was  not  made  until  after 
the  end  of  the  year  current.    The  three 

(2)  53   Law  J.   Rep.  Q.B.  229;    Law  Rep. 
12  Q.B.  D.  461. 

(3)  16  Q.B.  Rep.  367 ;  20  Law  J.  Rep.  Q3. 
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years'  limit  applies;  and  if  it  does  not,  the 
certificate  of  the  General  Commissioner 
was  not  ultra  vires,  because  they  alone  are 
the  judges  as  to  what  is  a  reasonable  time 
within  which  to  amend  the  assessment 
under  section  133  of  5  &  6  Vict.  c.  36. 
They  also  referred  to  5  <k  6  Yict.  c.  35.  s. 
61 ;  U  <&  15  Yict.  o.  12.  s.  3,  and  28  <k  29 
Vict.  c.  30.  8.  6. 

The  Attomey^General  (Sir  E.  E.  Weh^ 
iter,  Q.C.)  and  The  Solicitor-General  {Sir 
B.  Clarke,  Q.C.)  (with  them  HewiU),  for 
the  Crown. — The  proceedings  here  are 
really  to  obtain  payment  of  money  from 
the  Crown,  and  the  proper  remedy  is  by 
petition  of  right,  in  which  the  claim  would 
be  that  an  order  should  be  made  and  that 
the  money  should  be  paid.  No  proceed- 
ings are  contemplated  after  the  order  for 
repayment  of  the  money  is  issued ;  and  it 
cannot  be  said  that,  merely  because  an  act 
has  to  be  done,  therefore  a  ma/ndamue  will 
fie.  There  is  no  difference  between  an 
order  for  payment  and  payment  itself. 
Th^  King  v.  The  Commissioner e  of  Customs 
(4)  shews  that  a  duty  to  be  performed  by 
a  servant  of  the  Crown,  whether  statutory 
or  not,  is  not  a  duty  the  performance  of 
which  can  be  enforced  by  mandamus — The 
Queen  v.  The  Lords  Commissioners  of  the 
Treasury  (3),  The  Queen  v.  The  Lords 
Commissioners  of  the  Treasury  (5),  The 
Queen  v.  The  Commissioners  of  Woods  and 
Forests  (6),  The  Queen  {on  the  prosecution 
of  Nathan)  v.  The  Commissioners  of  In- 
land Revenue  (2),  and  The  King  v.  The 
Lords  Commissioners  of  the  Treasury  (7). 
As  to  the  main  point,  the  words  "  at  the 
end  "  of  the  year  cannot  mean  after  the 
expiration  of  the  next  current  year.  The 
words  no  doubt  create  a  difficulty,  but  the 
Legislature  intended  that  the  matter  should 
be  completed  at  the  end  of  the  current 
year.  This  is  a  special  and  reasonable 
provision  as  to  the  time;  the  financial 
year  ends  on  the  5th  of  April,  and  the 
Hmit  laid  down  by  the  commissioners  that 
the  application  must  be  made  within  one 

(4)  6  Ad.  k  B.  880 ;  1  N.  &  P.  586. 

(5)  41  Law  J.  Rep.  Q.B.  178 ;  Law  Rep. 
7  Q.B.  387. 

(6)  17  Law  J.  Rep.  Q.B.  341 ;  reported  on 
return  to  Tnandamvs,  15  Q.B.  Rep.  761 ;  19  Law 
J.  R«p.  Q.B.  497. 

(7)  4  Ad.  &  BJ.  286  ;  6  Law  J.  Rep.  KB.  20. 


year  after,  is  the. extreme  limit ;  it  cannot 
mean  that  another  financial  year  is  to  pass 
by  before  the  claim  is  made ;  and  '^  at  the 
end  of  another  year  "  does  not  mean ''  after 
or  at  the  end  of  the  year."  Section  10  of  23 
Vict.  c.  14  is  not  applicable  here ;  it  merely 
limits  the  time  within  which  an  applicant, 
who  has  already  found  and  proved  the 
overpayment,  can  enforce  the  daim  which 
he  has  established.  There  are  a  number 
of  cases  to  which  that  section  would  apply 
— e.g.  a  claim  under  section  54  of  16  <k  17 
Vict.  c.  34,  for  insurance  moneys  paid. 
Section  61  of  5  <fc  6  Vict.  c.  35  shews  two 
ways  in  which  the  Legislature,  both  in  that 
statute  and  in  the  subsequent  statute,  16 
&  17  Vict.  c.  34,  deal  with  the  question  of 
time.  Section  105  of  5  &  6  Vict.  c.  35 
also  speaks  of  a  matter  to  be  done  after 
payment,  upon  due  proof  of  payment 
having  been  made,  and  there  no  time  is 
either  limited  or  indicated. 

The  Ryhope  Coal  Company  v.  Fryer  (8) 
was  also  cited. 

Sir  H,  Da/vey,  Q.C,  replied. 

In  the  course  of  the  argument  the 
following  statutes  were  also  referred  to— 
5  ik  6  Vict.  c.  35.  ss.  61,  62,  134,  171 ; 
14  <k  15  Vict.  c.  12.  s.  3;  16  &  17  Vict, 
c.  34.  ss.  18,  31,  83,  38,  52,  54;  28  &  29 
Vict.  c.  30.  s.  6,  and  43  &  44  Vict.  c.  19. 
8.  52,  sub-s.  2. 

Cur.  adv.  vuU. 

The  following  judgments  were  delivered 
on  June  23  : — 

Lord  Esheb,  M.E. — The  first  point 
argued  before  us  was  that  a  mandamus 
would  not  lie  because  there  was  no  duty 
as  between  the  Special  Commissioners  and 
the^applicants.  We  are,  however,  both  of 
us  of  opinion  that  the  present  case  comes 
within  that  class  of  cases  in  which  persons 
such  as  these  commissioners  have  a  public 
duty  to  perform,  and  if  they  do  not  per- 
form it  a  mandamus  will  Ue.  The  next 
question  is  whether,  supposing  it  will  lie, 
tiiis  is  a  proper  case  for  a  mandwmus ;  and 
this  raises  the  point  whether  the  Special 
Commissioners  had  a  right  to  take  the  ob- 
jection which  they  did.  The  certificate 
granted  by  the  General  Commissioners  was 
in  existence,  and  it  may  be  that  even  if  the 

(8)  Law  Rep.  7  Q.B.  D,  486. 
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certificate  were  wrong  it  is  not  to  be  set  aside 
by  an  objection  taken  by  the  Special  Com- 
missionerSy  but  by  an  application  on  the  part 
of  the  Crown  to  bring  it  up  to  have  it  set 
aside.  That  may  be  so,  but  it  is  not  ne- 
cessary to  decide  that  point.  The  question 
raised  as  to  whether  the  General  Commis- 
sioners had  jurisdiction  to  give  the  certifi- 
cate depends  upon  the  true  construction  of 
section  133  of  5  &  6  Vict.  c.  35.  The  ob- 
jection taken  is  that  the  applicants  did  not 
find  and  prove  the  overpayment  which  it 
is  admitted  they  made  within  or  at  the 
end  of  the  year  current,  at  the  time  of 
making  the  assessment.  It  is  not  sug- 
gested that  the  applicants  proved  it  within 
the  year,  and  therefore  the  question  is 
whether,  within  the  meaning  of  the  section, 
they  found  and  proved  it  at  the  end  of  the 
year.  It  was  admitted  on  both  sides  that 
it  cannot  be  said  that  ''  at  the  end  of  the 
year"  means  the  very  moment,  or  upon 
the  very  day,  when  the  year  ends.  There 
must  be  some  enlargement  of  those  words. 
On  the  one  side  it  was  said  that  the  words 
"  at  the  end  of  the  year  "  ought  to  be  held 
to  mean  "after  the  year"  ;  whilst  on  the 
other  side  it  was  said  that  these  words 
must  be  construed  strictly,  but  that  al- 
though it  could  not  be  said  that  it  was  to 
be  on  the  very  day  on  which  the  year 
ended,  yet  it  ought  to  be  as  nearly  as  pos- 
sible to  that,  and  must  not  depend  upon 
the  particular  circumstances  of  each  case ; 
that  it  must  be  a  time  to  be  laid  down  by 
the  Court,  and  that  every  case  must  be 
brought  within  the  time  so  laid  down. 
In  my  opinion  neither  of  these  views  is 
correct.  The  section  is  dealing  with  a 
matter  of  business,  and  must  be  read  so 
as  to  make  it  applicable  to  the  subject-mat- 
ter in  a  reasonable  businesslike  manner. 
There  are  some  cases  of  overpayment  when 
the  thing  cannot  be  made  obviously  clear 
within  a  very  short  time ;  but  there  must 
be  other  cases  in  which  it  can ;  and  when 
you  come  to  an  assessment  made  upon 
persons  engaged  in  very  large  mercantile 
transactions,  in  which  the  accounts  may, 
however  well  kept,  be  of  the  most  com- 
plicated kind,  or  where  accounts  in  dif- 
ferent parts  of  the  kingdom  or  in  other 
kingdoms  may  have  to  be  brought  in,  it  is 
impossible  to  say,  if  the  matter  is  treated 
reasonably,  that  a  man  can  find  out  in 


the  same  year,  or  in  anything  like  the 
same  time,  whether  he  has  paid  too 
much  income  tax  by  reason  of  his  having 
omitted  an  item  which  he  was  entitled 
to  deduct,  as  he  could  where  he  has 
paid  income  tax  upon  100^.,  or  2002.,  or 
3007.  more  than  he  ought.  It  seems  to 
me,  therefore,  that  a  meaning  must  be 
given  to  the  words  "at  the  end  of 
the  year"  elastic  enough  to  make  them 
reasonably  and  fairly  applicable  to  the 
different  cases  to  which  they  will  have  to 
be  applied.  I  think  it  must  not  be  so 
large  as  to  mean  at  any  time  after  the  end 
of  the  year,  nor  so  restrictive  as  to  be  one 
single  period  within  which  every  case 
must  be  found  and  proved.  An  interpre- 
tation must,  in  my  opinion,  be  given  which 
will  be  applicable  to  each  partumlar  oase^ 
and  the  real  construction  of  those  words 
to  my  mind  is  this :  it  must  be  in  is 
short  a  time  as  in  the  particular  case  by 
exertion  the  party  can  fidrly  be  said  to 
have  found  out  and  to  have  proved ;  it  is 
not  simply  to  be  done  within  a  reasonable 
time  as  a  general  rule,  but  it  is  to  be  done 
in  the  shortest  time  a  person  can  do  it  if 
he  has  made  every  exertion  which  he 
ought  to  have  made.  If,  therefore,  a  per- 
son delays  the  final  examination  of  his 
affairs,  although  it  may  not  be  unreason- 
able for  him  to  delay,  yet  if  he  really  de- 
lays it  beyond  the  time  when,  if  he  had 
made  all  the  exertion  he  ought  to  have 
made,  he  would  have  found  it  oat  sooner, 
then  he  is  too  late  and  has  not  oomplied 
with  the  stipulation  "at  the  end  of  the 
year."  But  if  he  has  made  every  exertian 
which  he  ought  to  have  made,  yet  if  he 
has  been  several  months,  or  a  year,  or  even 
longer,  but  could  not  have  done  it  within 
a  less  time,  then  to  my  mind  he  has  satis- 
fied the  meaning  of  section  133.  The 
question  whether  such  person  has  brought 
the  matter  on  at  the  end  of  the  year  in 
that  sense  involves  this — namely,  that  it 
is  a  matter  of  enquiry  and  decision  in  the 
particular  case.  I  have  already  laid  down 
the  rule  of  conduct  as  to  what  the  person 
who  is  to  enquire  into  the  matter  has  to 
satisfy  himself  of,  and  it  is  clear  to  my 
mind  that  the  only  persons  who  can  en- 
quire into  it  in  the  first  instance  are  the 
General  Commissioners,  and  the  question 
they  have  to  ask  themselves  is  whether 
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they  are  satisfied  that  the  applicant  has 
used  eTory  exertion  which  can  he  expected 
of  a  business  man  to  find  and  prove  the 
OTerpayment  in  the  particular  case  within 
the  time  which  by  means  of  such  exertion 
he  onght  to  have  done.  Having  deter- 
mined that  question,  can  their  decision  be 
afterwards  questioned  1  On  the  one  side 
it  is  said  that  it  can,  because  their  juris- 
diction depends  upon  the  decision  of  that 
question,  and  that  they  cannot  give  them- 
nl^es  jurisdiction  by  a  wrong  decision  of 
the  fSftcibs.  I  have  thought  over  that  pro- 
position with  the  utmost  care,  and  I  think 
it  is  a  misleading  statement  of  the  case ; 
although  it  is  a  proposition  which  in  one 
sense  is  correct  enough,  yet  it  is  not  the 
right  view  of  the  matter.  When  an  inferior 
tribunal  or  body  of  persons  which  is  trusted 
by  the  Legislature  to  come  to  a  decision  on 
facts  is  constituted  for  the  first  time,  the 
Legislature  has  to  consider  what  power  it 
will  give  to  those  persons.  It  may  say 
that  the  body  is  only  to  have  jurisdiction 
to  deal  with  the  matter  in  the  event  of  a 
certain  state  of  facts  existing,  but  that  it 
is  not  to  have  jurisdiction  otherwise.  In 
such  a  cajse  the  existence  of  such  facts  is 
not  for  that  body  of  persons  to  decide,  and 
if  these  preliminary  facts  do  not  exist,  but 
the  jurisdiction  is  exercised,  then  the  exer- 
cise of  that  jurisdiction  can  be  questioned. 
But  there  is  another  state  of  things.  The 
Legislature  may,  if  the  matter  will  present 
some  doubt,  entrust  the  tribunal  with  a 
jurisdiction  which  comprises  two  sets  of 
flEkcts — namely,  jurisdiction  to  decide  whe- 
ther the  preliminary  set  of  &cts  exists, 
and,  if  it  does,  they  will  be  entitled  to  con- 
tinue the  enquiry.  I  do  not  call  that  a 
double  jurisdiction,  it  is  all  one  jurisdic- 
tion; they  have  jurisdiction  with  regard 
to  the  existence  of  the  preliminary  facts, 
and  such  jurisdiction  is  the  same  as  that 
which  has  to  be  exercised  with  regard  to 
the  next  enquiry.  But  when  the  Legisla- 
ture gives  a  jurisdiction  for  the  first  time 
to  an  inferior  tribunal  or  body  of  persons, 
the  question  arises  whether  it  shall  also 
give  a  right  of  appeal  against  the  dedsion 
of  that  body.  In  such  a  case,  where  a 
limited  jurisdiction  is  given,  but  the  Act 
of  Parliament  gives  no  appeal,  then  there 
is  no  appeal.  In  the  case  I  have  just 
spoken  of  it  is  not  right  to  say  that  the 


617 


body  in  question  are  giving  themselves 
jurisdiction  by  deciding  wrongly  upon  cer- 
tain facts;  the  jurisdiction  is  given  to  them 
over  all  the  facts,  and  there  is  no  appeal,  if 
none  is  given  by  the  Act,  either  as  to  the 
second  or  as  to  the  first  set  of  facts.  Iil  this 
case  it  appears  clear  to  me  that  the  Act 
has  given  the  General  Commissioners  juris- 
diction to  enquire  whether  the  applicants 
have  brought  their  claim  at  the  end  of  the 
year  in  the  sense  which  I  have  explained. 
The  Act  here  has  given  them  jurisdiction 
to  determine  whether  an  applicant  has 
brought  his  claim  at  the  end  of  the  year 
in  that  sense ;  and  if  they  determine  that 
he  has,  then  they  are  to  enquire  further 
and  see  whether  there  has  been  an  over- 
payment or  not.  There  is  therefore  juris- 
diction  to  enquire  into  both  sets  of  facts, 
and  there  is  no  appeal  from  their  decision 
as  to  either.  Taking  the  two  different  seta 
of  facts  which  I  have  attempted  to  explain 
here,  there  must  exist  something  before  an 
enquiry  can  be  made  into  the  first  set  of 
facts — namely,  that  the  applicant  has  paid 
income  tax.  Supposing  a  man  who  had 
not  paid  income  tax  at  all  were  to  come 
forward  and  make  a  claim  for  repayment, 
inasmuch  as  the  General  Commissioners  only 
have  jurisdiction  to  enquire  as  to  a  repay- 
ment, but  not  as  to  whether  the  person 
had  paid  income  tax  or  not,  in  such  a 
case,  if  they  were  to  exercise  the  jurisdic- 
tion which  is  given  them,  I  have  no  doubt 
that  the  whole  matter  might  be  stopped. 
But  if  a  man  has  paid  income  tax  and 
claims  a  repayment,  then  the  first  question 
is,  whether  he  has  made  his  claim  at  the  end 
of  the  year  current ;  and,  inasmuch  as  the 
GeneraJ  Commissioners  have  jurisdiction 
to  enquire  into  that  fact,  they  are  to  deter- 
mine it,  and  no  appeal  is  given.  In  my 
opinion,  therefore,  there  is  no  appeal  from 
their  decision  with  regard  to  the  state  of 
facts,  any  more  than  there  is  with  regard 
to  their  decision  upon  the  question  of  whe- 
ther there  ought  to  be  a  repayment  or  not. 
It  seems  to  me  that  the  Crown  here  have 
not  produced  evidence  to  shew  that  there 
was  a  wrong  decision  upon  the  preliminary 
set  of  facts,  and,  consequently,  the  formal 
judgment  of  the  Divisional  Court  must  be 
reversed. 

LiNPLET,  L.J. — I  am  of  the  same  opi- 
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nion.  The  question  turns  upon  a  careful 
examination  of  a  great  number  of  sections 
in  the  Income  Tax  Act  and  the  amending 
Act ;  but  I  will  not  again  go  through  those 
sections,  as  they  were  fully  referred  to  at  the 
bar,  and  I  have  carefully  considered  them 
since.  The  question  turns  upon  the  true 
construction  of  section  133  of  5  &  6  Yict. 
c.  35,  as  amended  by  section  60  of  28  k 
29  Vict.  c.  30 ;  and  in  conjunction  with 
those  sections  must  be  borne  in  mind  section 
10  of  33  Vict.  0.  14,  which  limits  the  time 
for  the  recovery  of  money  to  three  years. 
The  point  to  be  considered  is  this:  The 
applicants  sought  in  March,  1887,  to  re- 
cover back  income  tax  for  the  years  ending 
the  5th  of  April,  1884,  1885,  and  1886 ; 
the  Special  Commissioners- made  an  order 
for  the  repayment  of  the  overpaid  income 
tax  for  the  year  1886,  but  declined  to  make 
any  order  in  respect  to  the  years  1884  and 
1885,  upon  the  ground  that,  although  the 
applicants  had  obtained  a  certificate  from 
the  General  Commissioners  to  the  effect  that 
they  were  entitled  to  the  money,  yet  such 
certificate  had  been  made  by  the  General 
Commissioners  without  having  jurisdiction 
80  to  do.  The  question  of  jurisdiction  de^ 
pends  upon  the  true  construction  of  sec- 
tion 133  of  5  <&  6  Vict.  c.  35,  as  amended 
by  the  Act  28  &  29  Vict.  c.  30.  In  the 
view  I  take  of  the  case,  the  amending  Act 
does  not  throw  much  light  upon  the  true 
construction  of  section  133  of  5  &  6  Vict, 
c.  35,  but  is  consistent  with  either  view  of 
this  case.  The  real  difficulty  arises  from 
section  133.  Under  this  section  the 
Special  Commissioners  may  say  that  the 
applicant  did  not,  within  or  at  the  end  of 
the  year  current  at  the  time  of  making 
the  assessment,  find  and  prove  to  their 
satisfaction  that  he  had  overpaid  income 
tax  upon  his  gains  or  profits.  In  order 
to  solve  the  question,  some  construction 
must  be  put  upon  the  words  "  within  or 
at  the  end  of  the  year."  It  was  conceded  in 
the  course  of  the  argument  that  the  words 
"at  the  end  of  the  year"  cannot  mean 
exactly  when  the  clock  strikes  twelve  at 
the  expiration  of  the  current  year ;  so  to 
construe  it  would  be  to  stiike  out  those 
words  for  all  practical  purposes,  and  to  re- 
duce the  language  to  "within  the  year." 
Some  construction  must,  therefore,  be  put 
upon  the  expression  "at  the  end  of  the 


year,"  short  of  the  stroke  of  the  clock. 
For  the  purpose  of  putting  some  construc- 
tion upon  it  one  must,  as  the  Master  of  the 
Rolls  has  said,  consider  how  the  matter 
can  be  worked  in  a  businesslike  manner. 
The  clause  is  applicable  to  all  dassee  of 
persons — to  those  engaged  not  only  in  pro- 
fessions and  trades,  but  also  to  those  'vdio 
have  an  office  in  this  country  and  work 
mines  abroad,  shipping,  no  one  knows 
where,  the  produce  of  these  mines,  and 
who  have  to  ascertain  when  they  can  what 
profit  or  loss  they  have  made  oat  of  the 
business.  The  applicants  here  went  before 
the  General  Commissioners,  and  satisfied 
them,  at  all  events,  that  they  had  over- 
paid income  tax  for  the  years  I  have  men- 
tioned, and  also  satisfied  them,  provisionally 
at  all  events,  that  they  had  ascertained 
that  overpayment  with  reasonable  dili- 
gence. One  must,  therefore,  assume  that 
the  applicants  had  succeeded  in  getting  a 
certificate  from  those  commissioners  to  the 
effect  that  they  had  overpaid,  and  were  ea* 
titled  to  be  ropaid  income  tax.  It  appears  to 
me  that  the  certificate  places  the  i4>plicant8 
in  a  much  better  position  than  they  would 
have  been  in  if  they  had  not  got  it.  The 
Special  Commissioners  cannot  take  up  any 
ground  other  than  this,  that  the  certificate 
was  made  non  coram  judics.  Now,  what 
have  they  to  prove  in  order  to  make  out 
that  proposition  in  point  of  lawt  If  the 
view  suggested  by  the  Master  of  the  Rolls 
is  right — namely,  that  the  G^eral  Com- 
missioners aro  the  judges  of  whether  that 
condition  as  to  finding  and  proving  within 
or  at  the  end  of  the  year  has  been  fulfilled, 
and  aro  the  persons  to  decide  that  finally — 
then  the  Special  Commissioners  aro  in  this 
position,  that  the  certificate  is  binding,  and 
there  is  no  appeal  from  it,  having  regard 
to  the  language  of  section  133.  I  myself 
doubt  whether  the  General  Commissioners 
are  the  authority  to  finally  decide  that  point 
It  is  a  difficult  question,  and  I  doubt  whe- 
ther the  language  of  the  Act  is  sufficiently 
plain  to  make  them  the  final  judges  of  that 
point ;  but  even  supposing  that  they  are, 
the  certificate  must  be  of  some  effect  In 
my  opinion,  the  effect  of  the  certificate  is 
to  throw  upon  the  Special  Commissionen 
the  duty  of  proving  that  the  General  Com- 
missioners exceeded  their  jurisdiction — ^in 
other  words,  the  certificate  having  been 
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given,  it  is  now  for  the  Special  Commis- 
Bioners  to  prove  that  the  applicants  here 
did  not  find  and  prove  to  their  satisfaction 
wiUiin  the  year  that  income  tax  had  been 
overpaid.  Here  there  is  absolutely  no 
evidence,  with  the  exception  of  the  dates, 
as  to  this  state  of  things.  The  Commis- 
sioners ask  us  to  decide  as  a  matter  of 
law,  upon  that  fact^  that  at  the  end  of  one 
year  cannot  mean  at  the  end  of  the  next 
year.  Whether  we  can  so  hold  depends 
upon  the  interpretation  to  be  put  upon 
the  words  ''  at  the  end  of  the  year."  It 
appears  to  me  that  the  true  view  of  these 
words  has  been  correctly  stated  by  the 
Master  of  the  Bolls — ^namely,  as  soon  after 
the  end  of  the  year  as  is  reasonably  possible, 
having  regard  to  the  facts  of  each  particu- 
lar case.  It  does  not  mean  literally  at  the 
end  of  the  year,  for  that  would  be  im^ 
possible;  nor  does  it  mean  at  any  time 
hereafter,  nor  even  within  a  reasonable 
time  afterwards,  unless  diligence  be  em- 
ployed aa  a  limitation.  How  can  it  be 
Bald  as  a  matter  of  law,  that  a  copper  mine 
oompany,  carrying  on  business  at  the  Gape, 
must  have  be^  able  with  reasonable  dili- 
gence to  filnd  out  what  their  profits  were 
at  the  end  of  the  year )  We  cannot  deter- 
mine that  question  merely  upon  the  dates, 
and  have  no  materials  for  deciding  it ;  the 
Special  Comnussioners  must  prove  by  pro- 
per evidence  that  the  Greneral  Commissioners 
have  exceeded  their  jurisdiction,  and  un- 
less they  can  do  so  they  must  fail.  It 
appeara  to  me  that  the  view  taken  by  Mr. 
Justice  Cave  is  preferable  to  that  taken 
by  Mr.  Justice  Grantham ;  but  I  think 
that  Mr.  Justice  Cave  did  not  give  weight 
to  the  &Mt  that  the  certificate  had  been 
given,  and  that  there  is  no  evidence  of  the 
General  Commissioners  having  exceeded 
their  jurisdiction.  Upon  these  grounds 
I  think  the  money  must  be  repaid. 

It  was  also  contended  on  behalf  of  the 
Crown  that  a  mandamus  would  not  lie,  and 
upon  this  point  both  the  learned  Judges  in 
the  Court  below  were  against  the  Crown. 
It  appears  to  me,  after  having  looked  into 
the  authorities,  that  this  is  a  case  in  which 
ft  mandamus  will  lie.  It  is  difficult  to 
draw  the  line,  and  the  authorities  are  not 
CBsy  to  reconcile.  This  is  not  the  case  of 
a  petition  of  right,  and  I  think  the  appel- 
lants are  right  in  saying  that  what  they 


want  is  an  order  before  they  can  get  the 
money  from  the  Paymaster,  and  they  ask 
us  to  compel  the  Special  Commissioners  by 
mandamus  to  comply  with  that  condition, 
and  give  an  order,  without  which  they 
cannot  get  the  money.  I  have  looked  at 
the  case  of  In  re  Natha/n  (2),  and  the 
cases  which  have  been  cited  on  both  sides ; 
but  it  appears  to  me  that  this  case  comes 
within  The  Queen  v.  The  Lords  Commis- 
sioners of  the  Treasury  (5)  and  The  Queen 
v.  The  Commissioners  of  Woods  and  Forests 
(6)  rather  than  within  the  other  cases 
which  have  been  cited  on  behalf  of  the 
Crown.  There  is  no  difference  of  opinion^ 
therefore,  upon  the  point  that  a  mandamvus 
will  lie,  and  the  appeal  must  be  allowed. 

Appeal  allowed. 


Solicitors — J.  Sheppard,  for  applicants ;  Solici- 
tor of  Inland  Revenue,  for  the  Crown. 


1888.  1    WINDHAM  t;.  BAIKTON  AND 

June  8.  J  OTHERS. 

Practice — Discontinuance  of  Action-^ 
Defendant's  Costs — Getting  up  Evidence 
before  Notice  of  Trial — Discretion  of  Tax- 
ing Officer— Order  LX7,  rule  27,  sub- 
rules  9,  37,  and  38  of  Rules  of  the  Supreme 
Court,  1883. 

Upon  the  discontinuance  of  an  action 
by  the  plaintiff y  it  is  for  the  taxing  officer, 
in  exercise  of  the  discretion  conferred  on 
him  by  the  Rules  of  the  Supreme  Court,  to 
allow  or  disallow  to  the  defendant  his  costs 
of  getting  up  evident  in  anticipation  of 
and  before  receiving  notice  of  trial  from 
the  plaintiff—any  rules  to  the  contrary 
which  existed  before  1875  being  abrogated 
so  far  as  they  are  inconsistent  unth  the  new 
rules. 

This  was  an  application  by  summons 
for  the  review  of  the  taxation  of  the  defen* 
dants'  costs  upon  the  discontinuance  of  the 
plaintiff's  action,  referred  to  the  Court  by 
the  learned  Judge  at  chambers. 

The  plaintiff  owned  land  upon  the  banks 
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of  a  river,  and  the  defendants  were  drainage 
commissioners.  The  plaintiff 's  river-banks 
had  given  way  owing  to  the  deepening  and 
scouring  of  the  river  by  the  defendants, 
and,  in^consequence,  he  commenced  an 
action  against  them,  and  laid  the  venae  at 
York.  Before  notice  of  trial  was  given,  the 
plaintiff  discontinued  his  action.  Shortly, 
the  question  was  whether  or  not  the  defen- 
dants were  entitled  to  the  costs  of  getting 
up  evidence  relative  to  the  different  slips 
of  the  river-banks,  in  anticipation  of  the 
trial.  The  Taxing  Master  considered  that, 
inasmuch  as  these  costs  had  been  incurred 
before  notice  of  trial  had  been  given,  he 
must  disallow  them. 

Sutton,  for  the  defendants. — It  is  sub- 
mitted that  since  1875  there  is  no  hard 
and  fast  rule  on  the  subject,  and  that  the 
old  i*ules  are  abrogated  so  far  as  they  are 
inconsistent  with  the  new.  I  n  the  Chancery 
Division  the  practice  is  for  the  Master  to 
consider  if  such  costs  as  these  were  properly 
incurred — Harrison  v.  Leutner  (1).  Here 
the  Master  says  that  these  costs  are  never 
allowed  before  notice  of  trial,  although  they 
might  be  properly  incurred  after  notice  of 
trial.  But  it  is  submitted  that,  if  there  is 
any  such  general  rule,  it  must  be  a  flexible 
one,  and  that  the  Master  must,  since  1875, 
exercise  his  discretion. 

At  first  sight,  sub-rule  37  of  Order  LXV. 
rule  27,  would  appear  to  be  against  this 
contention;  but  sub-rule  38  clearly  con- 
templates the  exercise  of  a  very  large  dis- 
cretion on  the  part  of  the  Taxing  Master, 
and  says  nothing  about  notice  of  trial. 
As  to  discretion  of  the  Master  since  1875, 
Mackley  v.  ChUlingworth  (2)  and  TumhvU 
V.  Jcmson  (3)  are  in  point. 

Adand,  for  the  plaintiff. — The  principle 
upon  which  costs  are  payable  between 
party  and  party  is  this,  that  the  discon- 
tinuing party  must  indemnify  the  other 
side  up  to  the  time  of  the  discontinuance 
of  the  action — Curtis  v.  Piatt  (4). 

It  is  distinctly  laid  down  by  sub-rule  37 

(1)  50  Law  J.  Bep.  Chanc.  264 ;  Law  Bep. 
16  Ch.  D.  559. 

(2)  46  Law  J,  Rep.  C.P.  484;  Law  Rep. 
2  C.P.  D.  273. 

(3)  47  Law  J.  Rep.  C.P.  384}  Law  Rep. 
8  C.P.  D.  264. 

(4)  33  Law  J.  Rep.  C.P.  266. 


of  Order  LXV.  rule  27,  that  the  former 
practice  is  not  to  be  altered,  but  is  to  re- 
main intact,  because  the  old  practice  is 
not  inconsistent  with  sub-rule  9,  which 
applies  to  evidence  and  the  attendance  of 
witnesses  at  the  trial. 

Neither  MacMey  v.  ChdUingworth  (2) 
nor  TumbuU  v.  Janson  (3)  are  in  reality 
in  point  here,  for  in  both  these  cases  the 
evidence  in  question  was  given  at  the  trial. 

Manisty,  J. — This  is  an  application  by 
the  defendants  to  an  action,  which  has  been 
discontinued  by  the  plaintiff,  to  refer  back 
to  the  Taxing  Master  their  bill  of  costs  so 
that  he  may  review  his  taxation,  he  having 
disallowed  ceiisdn  expenses  incurred  by 
them  in  getting  up  their  case  in  antici- 
pation of  trial,  upon  the  ground  that, 
according  to  the  prevailing  practice,  such 
expenses  could  not  have  been  properly 
incurred  before  notice  of  trial  had  been 
received. 

However,  the  question  before  us  is, 
has  the  Master  now,  under  the  existing 
rule  of  the  Supreme  Court,  a  diacretionaiy 
power  to  allow  costs  in  respect  of  gettmg 
up  evidence  which,  in  the  result,  was  never 
made  use  of,  and  which  costs,  as  a  £m^  in 
ti'ansactions  between  party  and  party  were, 
in  accordance  with  the  old  practice,  newet 
allowed  ? 

It  is  clear  that  the  intention  with  which 
the  existing  rules  were  drawn  up  was, 
that  they  should  contain  and  coiiier  on 
the  Taxing  Master  discretionary  powers  of 
a  very  large  nature  indeed,  and  that  he 
should  be  empowered  to  allow,  in  his  dis- 
cretion, charges  reasonably  incurred  which 
formerly  were  never  to  be  allowed  at  alL 

The  9th  sub-rule  of  rule  27  provides  that 
"as  to  evidence,  such  just  and  reasonable 
charges  and  expenses  as  appear  to  have 
been  properly  incurred  in  procuring  evi- 
dence and  the  attendance  of  witnesses  are 
to  be  allowed."  Now,  are  the  charges  in 
the  present  case  chai*ges  reasonably  incoixed 
in  procuring  information  in  the  nature  of 
evidence  1  I  think  that  whether  this  be 
so  or  not  is  a  question  which  the  Taxing 
Master,  under  the  large  discretionary 
power  conferred  on  him  by  the  38th  sub^ 
rule,  must  take  into  his  consideration. 
He  must  consider  the  nature  of  the  cause, 
the  circumstances  of  the  litigation,  and 
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satisfy  himself  whether  the  charges  and 
expenses  daimed  here  by  the  defendants 
were  or  were  not  reasonably  incurred. 

The  extremely  narrow  construction 
which  Mr.  Adand  seeks  to  place  upon 
the  38th  sub-rule  is,  to  my  mind,  the  wrong 
(me.  From  a  perusal  of  this  sub-rule  it  is 
seen  that  the  question  of  expenses  being 
incurred  before  or  after  notice  of  trial  has 
been  given  is  left  open  altogether.  Ac 
oordinglyy  it  is  for  the  Master  to  decide 
upon  their  allowance  or  disallowance. 

I  am  of  opinion  that  this  bill  of  costs 
must  go  back  to  the  Master  for  review ; 
and  that  it  is  desirable  that  Masters  should 
be  encouraged  to  a  reasonable  extent  to  use 
their  discretion  in  all  cases  like  the  present. 

Stepbosk,  J. — I  am  of  the  same  opinion. 
To  put  the  matter  in  few  words,  before 
1875  the  rule  was — ^no  costs  allowed  for 
any  expenses  of  this  sort  before  notice  of 
trial.  Now  compare  that  rule  with  sub- 
rule  9  of  rule  27,  Order  LXV.,  which 
flays,  ''As  to  evidence,  such  just  and 
reaBonable  charges  and  expenses  as  appear 
to  have  been  properly  incurred  in  procuring 
evidence  and  the  attendance  of  witnesses 
ue  to  be  allowed."  It  does  not  say  that 
no  expenses  for  such  evidence  shall  be 
allowed  unless  it  is  given  at  the  trial. 
The  expenses  to  be  properly  incurred  are 
to  be  those  incurred  in  procuring  evidence, 
and  it  is  for  the  Master,  in  his  discretion, 
to  allow  or  disallow  them,  irrespective  of 
the  iact  as  to  whether  notice  of  trial  has 
been  given  or  not. 

As  to  sub-rule  38,  we  are  asked  to  place 
a  very  narrow  method  of  construction  upon 
it,  and  I  quite  agree  that  we  should  be 
wrong  in  doing  so. 

Application  granted. 


Solicitors — Lawrence,  Graham  &  Long,  for 
plaintiff;  Oldman  &  Clabbnm,  agents  for 
H.  W.  Bainton,  Beverley,  for  defendants. 
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1888.    1  MASSE Y  V,   HETNES  AND  COMPANT, 
July  6.  J  ET  AL.* 

Practice — Service  out  of  Jurisdiction — 
*^  Necessary  or  Proper  Party**  otU  of  Juris- 
diction— Alternative  Claims — Order  XI. 
rule  1  (gi)— Order  XVI.  rule  4. 

Where  the  writ  in  an  action  brought 
against  defendants  in  the  altemcUive  is 
served  on  a  party  within  the  jurisdiction, 
a  foreign  party  out  of  the  jurisdiction  may 
be  regularly  served  under  cm  order  with  a 
notice  of  the  writ  as  a  necessary  or  proper 
party. 

Appeal  of  Schenker  &  Co.  from  Wills, 
J.,  and  Grantham,  J.,  affirming  Deuman, 
J.,  at  chambers,  in  refusing  to  rescind  the 
order  for  service  on  them  of  notice  of  the 
writ  in  the  action,  they  being  foreigners 
abroad.  The  case  in  the  Divisional  Court 
is  reported  ante,  p.  468. 

The  action  was  brought  for  breach  out 
of  the  jurisdiction  of  a  charter-party  made 
in  London  between  the  plaintiffs,  the  ship- 
owners, and  the  defendants,  Arcadi  Heynes 
&  Co.,  shipbrokers,  purporting  to  be  on 
behalf  of  Schenker  ^  Co.,  as  charterers. 
The  daim  on  the  writ  against  the  defen- 
dants, Arcadi  Heynes  6l  Co.,  was  in  re- 
spect of  a  breach  of  an  implied  warranty 
of  authority,  and  the  writ  was  duly  served 
within  the  j  urisdiction.  The  claim  against 
Schenker  &  Co.  was  in  respect  of  a  breach 
of  the  charter-party,  the  authority  for 
which  in  the  form  in  which  it  was  made 
they  denied. 

Barnes,  Q.C.,  and  HoUams,  for  the  ap- 
pellants.— This  is  not  a  case  in  which  ser- 
vice of  a  notice  of  a  writ  of  summons  may 
be  allowed  under  Order  XI.  rule  1  (g), 
"  whenever  any  person  out  of  the  jurisdic- 
tion is  a  necessary  or  a  proper  party  to  an 
action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction." 
Schenker  k  Co.  are  not  necessary  parties 
to  the  action  brought  against  Arcadi 
Heynes  &  Co. ;  on  the  contrary,  the  claims 
are  inconsistent.  "  Or  "  is  alternative,  not 
distributive;  or,  if  not,  "  proper  "  must  be 
construed  in  its  strict  technical  sense  and 
not  its  popular  sense. 

*  Coram  Lord  Esber,  M.B.,  Lindley,  L.J.,and 
Lopes,  L.J. 
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Mauey  y.  Heynei  4*  6b.,  App* 
French^  Q.Cy  and  Bngliah  Harrison,  for 
the  plaintiflfe,  contended  that  "  proper " 
means  according  to  the  rules  which,  by 
Order  XVI.  rule  4,  allow  persons  to  be 
joined  as  defendants  against  whom  the 
right  to  any  relief  is  sought  in  the  alterna- 
tive. 

Lord  Eshkr,  M.R. — In  determining  the 
true  construction  of  the  rule  we  ought  to 
give  effect  to  what  appears  to  be  the  inten- 
tion of  the  Legislature.  That  intention 
was  that  where  there  is  one  transaction, 
and  a  party  has  a  remedy  against  one  of 
two  other  parties,  he  may  claim  against 
them  in  the  alternative.  Our  procedure 
allows  it  in  regard  to  persons  within  the 
jurisdiction ;  why  should  we  not  apply  it 
when  one  is  a  foreigner  out  of  the  juris- 
diction? If  the  plaintiff's  claim  is  true 
he  must  have  relief  against  one  defendant 
or  the  other.  Is  the  foreign  firm  a  proper 
party  1  The  question  is  whether  the  party 
is  a  proper  party  at  the  date  of  the  writ, 
not  whether  he  is  proper  according  to  what 
ought  to  be  the  result  of  the  action.  We 
cannot  try  the  action  at  this  stage,  and  the 
rule  cannot  mean  that  the  party  must  be 
proper  according  to  the  result.  Are  the 
two  parties  such  that  the  plaintiff  may 
properly  ask  for  alternative  relief  1  I  am 
of  opinion  that  they  are  j  and  if  this  is  the 
true  result  of  the  rules,  no  question  of  in- 
fringing the  rights  of  a  foreign  country 
arises. 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  Where  liability  depends  on  the 
result  of  an  investigation,  all  who  may  be 
liable  are  proper  parties,  whether  jointly, 
mutually,  or  exclusively. 

Lopes,  L.J. — I  am  of  the  same  opinion. 
"  Proper  party "  means  a  party  against 
whom  the  action  is  properly  brought,  and 
the  question  whether  a  party  is  proper 
must  be  decided  as  of  the  time  of  issuing 
the  writ. 

Appeal  dismissed. 

Solicitors— Botterell   &   Roche,  for  plaintiffs; 
Waltons,  Bubb  U  Co.,  for  appellaots. 


BANKB0PTOT.T   j^  ^g  rxmso^;  exparU 

Barikruptcy — Costs — Order  obtained  hy 
TriMtee  discharged  on  Appeal  with  Costs— 
Estate  under  SOOL— Taxation  of  Ap- 
peUant^s  Costs — Higher  or  Lower  Scale;— 
Bankruptcy  Rules,  1886,  r.  112,  8uh-r.\ 

Tlie  official  receiver  of  an  estate  under 
300^.  had  obtained,  in  the  County  Court, 
an  order  against  a  party  outside  the  bank- 
ruptcy for  pay  ment  of  a  certain  sum  and 
costs.  This  order  was,  on  appeal,  dis- 
charged by  the  Divisional  Court,  toitk 
costs,  the  official  receiver,  as  trustee,  to  re- 
coup himself  out  of  the  estate  the  costs  so 
directed  to  be  paid  by  him.  The  Master, 
considering  that  the  appellant's  costs  were 
costs  of  a  proceeding  under  the  Act  and 
were  payable  out  of  the  estate,  taxed  them 
on  the  lotoer  scale.  Upon  an  application 
to  review  the  taxation, — Held,  that  they 
must  be  taxed  on  the  full  and  not  on  the 
lower  scale,  since  rule  112,  suIhtuU  2  of 
the  Bankruptcy  Rules,  1886,  although  inr 
tended  to  apply  to  costs  which,  by  the  pro- 
visions  of  the  Act,  were  payable  out  of  the 
estate,  was  not  intended  to  apply  to  costs 
which  were  in  the  discretion  of  the  Courts 
and  which,  in  consequence  of  the  Court 
exercising  its  discretion  in  a  particular 
way,  might  eventually  come  to  be  paid  out 
of  the  estate. 

This  was  an  application  to  Cave,  J., 
under  regulation  18  of  the  general  r^ula- 
tions  as  to  costs  appended  to  the  Bank- 
ruptcy Rules,  1886,  for  the  review  by  the 
Taxing  Master  in  Bankruptcy  of  the 
taxation  of  a  bill  of  costs  in  an  appeal  to 
the  Divisional  Court  from  the  County 
Court  of  Yorkshire  holden  at  North- 
allerton. 

By  an  order  of  the  County  Court  of  the 
7th  of  September,  1887,  Thomas  Edwin 
Jaynes  was  ordered  to  pay  to  John  Richard 
Stubbs,  the  official  receiver  and  trosteo 
in  the  bankruptcy  of  Thompson  Jaqaes 
Dowson,  211.  Os.  lid.,  and  costs  of  motion. 

From  this  order  Thomas  Edwin  Jajnes 
appealed,  and  the  Divisional  Court  allowed 
the  appeal,  and  ordered  {inter  alia)  that 
the  said  order  (of  the  County  Court)  "  be 
discharged,  with  oostSi  both  in  this  Court 
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In  re  Dowwn  ;  ex  parte  Jajfnes,  Banhr. 
and  in  the  Conrt  below,  the  costs  in  the 
Court  below  to  be  taxed  by  the  Begistrar 
of  snch  Court,  and  of  the  appeal  by  one  of 
the  Taxing  Masters  of  this  Court,  and  that 
such  costs  when  taxed  be  paid  by  the  said 
John  Kichard  Stubbs  to  the  said  Thomas 
Edwin  Jaynes."  And  further,  "  That  the 
said  offidkl  receiver,  as  trustee  of  the 
property  of  the  bankrupt^  be  at  liberty  to 
recoup  himself  out  of  the  estate  the  costs 
80  directed  to  be  paid  by  him  as  aforesaid." 
Upon  the  taxation  of  the  appellant's  costs 
of  this  appeal,  the  Master  held  that  they 
were  costs  of  a  proceeding  under  the  Act, 
and  were  payable  out  of  the  estate;  that 
therefore  rule  112,  sub-rule  2  (1)  applied; 
and,  the  estate  being  under  300/.,  the  costs 
must  be  taxed  on  the  lower  scale.  The 
appellant,  however,  objected  to  taxation 
on  the  lower  scale,  on  the  ground  that  the 
costs  directed  to  be  paid  by  the  respon- 
dent John  Richard  Stubbs  were  not  within 
the  rule  as  to  lower  scale ;  and  that  such 
role  did  not  in  any  case  apply  to  costs  of 
motions  on  appeal  from  Couniy  Courts, 
or  of  motions  against  persons  outside  the 
bankruptcy. 

EtTigwood,  in  support.— It  is  submitted 
that  ^e  Taxing  Master  is  mistaken  in 
holding  that  rule  112,  sub-rule  2  (1)  ap- 
plies at  all.  The  scale  laid  down  by  this 
rule  does  not  apply  to  costs  to  be  paid  by 
the  trustee  to  thu*d  parties  outside  the 
bankruptcy  in  cases  in  which  the  trustee 
himself  is   the  litigant  and  fails  in  the 

(1)  Bankruptcy  Bules,  1886.  General  Bules 
made  purauant  to  the  Bankruptcy  Act,  1883:— 

Rule  112  :  « 1.  The  scale  of  costs  set  forth  in 
the  appendix,  and  the  regnlations  contained  in 
Buch  scale,  shall,  subject  to  these  rules,  apply 
to  the  taxation  and  allowance  of  oosts  and 
charges  in  all  proceedings  under  the  Act  and 
these  rules. 

**  2.  Subject  to  the  provisions  of  No.  1  of  the 
«ale  of  costs,  where  the  estimated  assets  of  the 
debtor  do  not  exceed  the  sum  of  three  hundred 
pounds,  a  lower  scale  of  solicitor's  costs  shall 
be  allowed  in  all  proceedings  under  the  Act  in 
which  oosts  are  payable  out  of  the  estate, 
namely,  three-fifths  of  the  charges  ordinarily 
allowed,  disbuisements  being  added  ;  and  if  in 
error  any  charges  have  been  allowed  or  paid  on 
the  higher  scale,  and  the  gross  proceeds  of  the 
MMts  shall  be  ascertained  not  to  exceed  three 
hundred  pounds,  the  excess  shall  be  disallowed, 
WM  If  paid,  shall  be  repaid  to  the  trustee." 


litigation  he  has  instituted.  As  to  the 
question  of  the  trustee's  personal  liability, 
the  decisions  in  In  re  OlanviUe  ;  ex  parte 
Trustee  (2)  and  Ex  parte  Angerstein;  in 
re  Angerstein  (3)  are  in  point. 

Muir  Mackenzie  opposed. — The  objection 
of  the  applicant  is,  that  these  costs  are  not 
within  the  rule  as  to  lower  scale,  and  that 
the  rule  does  not  apply  to  costs  of  motions  on 
appeal  from  County  Courts,  or  of  motions 
against  persons  outside  the  bankruptcy. 
But  these  costs  are  costs  of  "  proceedings 
under  the  Act,"  and  the  fact  that  they  are 
payable  to  a  person  outside  the  bankruptcy 
does  not  in  any  way  affect  the  question. 
The  true  test  is  whether  they  are  *'  costs 
payable  out  of  the  estate."  It  is  submitted 
that  the  rule  applies  to  all  cases  in  which 
costs  are  payable  by  the  trustee,  except 
where  the  order  expressly  declares  that  he 
is  to  pay  them  personally.  Here  it  lb  dear 
that  the  costs  will  in  the  end  be  paid  out 
of  the  estate,  and  that  the  intention  of  the 
Court  was  that  they  should  be  so  paid. 
The  applicant's  contention  is,  shortly,  that 
^'  payable  out  of  the  estate "  means  pay- 
able directly  out  of  the  estate,  without 
any  personal  liability  whatever  against  the 
tnistee  j  and  that  the  provision  as  to  re- 
couping himself  out  of  the  estate  does  not 
affect  him  in  any  way.  This  would  limit 
the  operation  of  the  rule  to  the  oosts  of  a 
petitioning  debtor  and  creditor,  and  to 
cases  in  which  the  order  directs  the  costs 
to  be  paid  out  of  the  estate  and  not  by  the 
trustee.  The  rule  would  not  in  that  event 
apply  at  all  to  the  most  important  dass  of 
bills — those  of  the  solicitor  to  a  trustee — 
because  in  these  cases  the  trustee  is  per- 
sonally liable  to  the  solicitor,  with  a  right 
to  recoup  himself  out  of  the  estate. 

Cave,  J. — I  am  of  opinion  that  the 
Master  has  not  put  the  right  construction 
on  rule  112;  and  that  that  rule  was  in- 
tended to  apply  to  costs  which,  by  the 
provisions  of  the  Act,  are  payable  out  of 
the  estate.  There  are  plenty  of  cases  of 
that  kind,  and  numerous  examples  of  them 
are  to  be  found  in  the  scale  of  costs  itself; 
wherever  this  is  so,  undoubtedly  the  costs, 
which  by  the  Act  are  to  be  paid  out  of  the 

(2)  2  Morell,  71. 

(3)  43  Law  J.  Rep.  Bankr.  131 ;  Law  Bep. 
9  Chano.  App.  479 
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In  re  Dowion  ;  em  parte  Jaynes,  Saaikr. 
estate,  are  to  be  paid  upon  the  lower  scale. 
But  I  do  not  think  the  rule  was  ever  in- 
teaded  to  apply  to  costs  which  are  in  the 
discretion  of  the  Court,  and  which,  in  con- 
sequence of  the  Court  exercising  its  dis- 
cretion in  one  particular  way,  may  come 
to  be  paid  out  of  the  estate.  It  would,  it 
seems  to  me,  involve  a  monstrous  piece  of 
injustice  if  the  official  receiver,  in  his 
capacity  of  trustee,  might  initiate  legal 
proceedings  against  the  third  party  in  all 
these  cases  under  section  121 — because  it 
must  apply  not  only  to  cases  where  the 
official  receiver  is  trustee,  but  where  the 
trustee  is  appointed  by  the  creditors  in 
the  place  of  the  official  receiver — and 
might  therefore  commence  proceedings,  if 
this  contention  is  right,  with  a  comfort- 
able feeling  that  if  he  wins  he  will  get  full 
costs,  while  if  he  loses  he  will  only  have 
to  pay  three-fifths.  I  cannot  conceive  this 
to  be  the  meaning  of  the  Act.  There  is 
another,  which  is  a  more  simple  and 
natural  meaning  to  be  attributed  to  it, 
and  that  is  the  meaning  which  I  think  it 
must  bear.  The  matter  must  go  back  to 
the  Master  to  review  his  taication,  with 
my  direction  that,  under  the  circum- 
stances of  this  case,  he  is  to  allow  the 
appellant  his  fuU  costs.  And  further,  I 
express  my  opinion  that  in  such  a  case  as 
this,  the  trustee  having  paid  the  costs 
upon  the  full  scale  in  accordance  with  the 
direction  of  the  Court,  and  being  allowed 
to  recoup  himself  out  of  the  estate,  he 
should  recoup  himself  the  amount  he  has 
actually  paid. 

Application  granted. 


Solicitors— H.  Brougham  Roberts,  agent  for 
T.  E.  Jaynes,  Darlington,  for  appellant;  Soli- 
citors to  the  Board  of  Trade,  for  respondent. 


[IN  THE  QUBBNTi  BENCH  DIVISIOK 
AND  IN  THE  COURT  OF  APPEAL.] 

fin  re  AS  abbitratiok  bk- 

1888.        J     TWEEN        MITCHELL       IHD 

July  25,  30. 1    izABD  and  the  qoybbnor 

L    OP  CEYLON.* 

Practice — ArMtratian — AgreemcrU  that 
Sitbmisaion  shall  he  made  a  Rule  of  Court 
— Power  to  revoke  Suhmission^Z  4s  4 
WiU,  1  c.  42.  8.  39—17  de  18  Fief,  c  126. 

8.11. 

A  contract  for  the  construction  of  cer- 
tain VKUerworks  provided  that  oil  dis- 
putes were  to  he  referred  to  arhUraJtum, 
and  also  contained  a  clause  that  the  pro- 
visions of  the  Common  Law  Procedun 
Act,  1854,  as  far  as  the  same  were  appUo- 
ahle  and  were  not  varied  thereby,  were  to 
apply  to  the  arbitration  agreed  to.  Dis- 
putes arose,  amd  were  re/erred  to  curbitra- 
tion.  The  contractors  revoked  the  wh- 
mission  to  arbitration  he/ore  it  was  mads 
a  rule  of  Court,  hut  the  arbitrator  pro- 
ceeded with  the  arbitration,  and  duly  mads 
an  award : — Held,  that  the  conlr actors  had 
no  power  to  revoke  the  8uhmis9ion,  inas- 
much as  the  clause,  by  incorporating  the 
provisions  of  the  Act  of  1854,  made  sec- 
tion 17  of  that  Act  applicable,  which  en- 
ables a  submission  to  be  made  a  rule  of 
Court,  a/nd  being  an  express  agreement 
that  thcit  Act  should  be  applioahle,  brought 
tlie  submission  within  3  <£r  4  WiU.  4.  c.  42. 
s,  39,  under  which  the  submission  eonid 
not  he  [revoked  without  the  leave  of  iht 
Court, 

In  May,  1882,  Mitchell  k  Izard  entered 
into  a  contract  with  the  Government  of 
Ceylon,  through  the  Crown  agents,  to  con- 
struct certain  waterworks  in  the  island. 
One  of  the  conditions  of  the  contract  was, 
that  in  the  event  of  any  dispute  arising 
between  the  parties,  sudb  dispute  should, 
on  the  demand  in  writing  of  either  party, 
be  referred  to  the  sole  arbitration  and 
award  of  the  consulting  engineer.  Then 
clause  85  provided  that,  ''as  &r  as  the 
same  are  applicable  and  not  hereby  varied, 
the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854,  or  any  statutory  modifi- 
cation thereof  for  the  time  being  in  force 


*  Corami  lindley,  LJ.,  and  Bowen,  L.J. 
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/•  re  ArhUraHon  hetween  MUoheU  and  Izard 

with  reference  to  the  settlement  of  dia- 
putes  by  arbitration^  shall  apply  to  the 
arbitration  agreed  to  in  these  presents." 
Certain  disputes  arose  between  the  parties, 
and  were  referred  to  arbitration  by  the 
Governor  of  Ceylon.  The  arbitrator 
proceeded  to  hear  the  disputes,  but  the 
contractors  objected,  and  revoked  the 
sabmiasion  to  arbitration.  Notwithstand- 
ing such  revocation,  the  arbitrator  pro- 
ceeded with  the  reference,  and  duly  made 
his  award. 

The  contractors  applied  to  a  Divisional 
Court  to  set  aside  the  award,  upon  the 
ground  that  the  submission  to  arbitration 
had  been  revoked  before  the  award  was 
made. 

The  judgment  of  the  Court  (Cave,  J., 
and  Smith,  J.)  was  delivered  by 

Cave,  J. — ^This  is  an  application  to  set 
aside  an  award,  on  the  ground  that  the 
Babmission  to  arbitration  was  revoked 
before  the  award  was  made.  At  common 
law,  the  submission  could  be  revoked  at 
any  time  before  the  award  was  made ;  but 
^&i  Will.  4.  c.  42.  8.  39,  provides  that  a 
submission  to  arbitration  containing  an 
agreement  that  such  submission  shall 
be  made  a  rule  of  Court,  is  not  revocable 
without  the  leave  of  the  Court,  and  the 
question  for  us  is  whether  the  submis- 
sion in  this  case  contains  such  an  agreement. 
Section  17  of  the  Common  Law  Procedure 
Act,  1854,  provides  that  every  submission 
to  arbitration  by  consent  in  writing  may 
be  made  a  rule  of  Court,  unless  the  sub- 
mission contains  words  purporting  that 
the  parties  intend  that  it  should  not  be 
made  a  rule  of  Court.  The  effect  of  this 
section  was  discussed  mMiUa  v.  Bayley  (1 ), 
in  which  it  was  held  that  this  section  had 
not  the  efl^  of  inserting  in  the  agreement 
a  danse  empowering  it  to  be  made  a  rule 
of  Court,  or,  in  other  words,  that  the 
statutory  power  was  not  the  same  thing  in 
eflfect  as  an  agreement  that  the  submission 
should  be  made  a  rule  of  Court.  This  de- 
cision was  followed  by  the  Court  of  Com- 
mon Pleas  in  In  re  Rouse  db  Meier  (2), 
and  by  the  Court  of  Appeal  in  Fraser  v. 

(1)  2  H.  &  a  38;  32  Law  J.  Bep.  Ezch.  179. 

(2)  40  Law  J.  Bep.  O.P.  146 ;  Law  Bep. 
•  0.P.212. 


and  the  6hvemar  of  Ceylon. 
Ehrensperger  (3).  In  the  case  before  us, 
however,  the  agreement  contains  a  clause 
that, "  as  far  as  the  same  are  applicable  and 
are  not  hereby  varied,  the  provisions  of 
the  Common  Law  Procedure  Act,  1854, 
shall  apply  to  the  arbitration  agreed  to  in 
these  presents."  Now,  it  seems  to  us  that 
that  clause  has  the  effect  of  inserting  in 
the  agreement  all  the  provisions  of  the 
Common  Law  Procedure  Act,  1854,  which 
are  applicable  to  such  a  reference  and  are 
not  varied  by  the  agreement  itself.  Among 
the  provisions  so  applicable  is  section  17, 
enabling  the  agreement  to  be  made  a  rule 
of  Court,  unless  it  contains  words  purport- 
ing that  the  parties  intend  it  should  not 
be  made  a  rule  of  Court.  The  parties, 
therefore,  had  power  to  exclude  this  clause ; 
and  as  they  have  not  done  so,  but,  on  the 
contrary,  have,  as  we  think,  expressed 
their  intention  that  it  should  apply,  there 
is,  in  effect,  according  to  our  judgment, 
an  agreement  in  their  submission  that  the 
document  should  be  made  a  rule  of  Court 
within  the  statute  of  Will.  4.  For  these 
reasons,  we  are  of  opinion  that  the  appli- 
cation should  he  refused,  with  costs. 

The  contractors  appealed. 

Firdayy  Q.C,  and  Reginald  Brown,  for 
the  appellants.  —  The  contractors  had 
power  to  revoke  the  submission.  If  the 
parties  had  expressly  agreed  that  the  sub- 
jission  should  be  made  a  rule  of  Court, 
the  submission  could  not  then  be  revoked ; 
but  clause  85  contains  no  such  agreement, 
and  it  is  not  sufficient  for  one  of  the 
parties  to  desire  to  make  the  submission  a 
rule  of  Court — Deutsche  Spri/ngsteff  GeseU- 
schaft  V.  Briscoe  (4).  The  clause  does  not 
incorporate  section  17  of  the  Act  of  1854, 
and  the  case,  therefore,  is  not  brought 
within  section  39  of  3  <fe  4  Will.  4.,  under 
which  a  submission  can  only  be  revoked 
with  the  leave  of  the  Court. 

The  language  of  section  17  of  the  Act 
of  1854  is  merely  permissive,  and  enables 
a  party  to  make  the  submission  a  rule  of 
Court,  and,  until  that  is  done,  it  is  re- 
vocable. The  incorporation  of  section  17 
of  the  Act  of  1854  would  not  have  the 


(3)  53    Law  J.  Bep.  Q.B.    73;    Law   Bep. 
,12  Q.B.  D.  310. 

(4)  AnU,  p.  4 ;  Law  Bep.  20  Q.B.  P.  177. 
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In  re  ArhUration  between  MUehell  and  Izard 
effect^  eyen  if  repeated  in  express  terms,  of 
bringing  in  aid  the  provisions  of  section  39 
of  3  <fe  4  Will.  i.  c.  42,  because  that  Act 
contemplates  a  particular  Court  being 
named,  and  none  is  named  here.  If  the 
clause  does  incorporate  the  Act  of  1854,  it 
only  incorporates  so  much  of  the  Act  as 
is  applicable  to  the  procedure  in  the  arbi- 
tration. 

J.  G.  Wood  (with  him  The  Attorney- 
General  (Sir  R.  E.  Webster,  Q.C.)),  for  the 
respondent. — ^There  is  here  an  express 
agreement  between  the  parties  that  the 
submission  shall  be  made  a  rule  of  Court, 
and  consequently  either  party  was  entitled 
to  make  it  a  rule  of  Court. 

In  re  Rouse  dc  Meier  (2)  was  referred  to. 

Fvnlayy  Q.C.,  in  reply. — The  submission 
can  be  revoked  at  any  time  before  it  is 
made  a  rule  of  Court — Mills  v.  Bayley  (1) 
and  In  re  Rouse  dc  Meier  (2). 

Cur,  adv.  vuU, 

LiNDLET,  L. J.  (on  July  30). — The  ques- 
tion whether  the  contractors  had  power  to 
revoke  the  submission  to  arbitration  de- 
pends upon  the  conjoint  effect  of  the  two 
Acts  3  <fe  4  Will.  4. c.  42. s.  39,and  17  &  18 
Vict.  0. 125.  s.  17,  and  clause  85  in  the  con- 
tract. It  is  plain  that  if  the  contract  does, 
upon  the  true  construction  of  it,  contain  an 
agreement  that  the  submission  might  be 
made  a  rule  of  Court,  then,  under  section  39 
of  3  4fe  4  Will.  4.  c.  42,thereisnopower  to 
revoke  the  submission.  If  there  is  no 
such  agreement  then  it  may  be  revoked. 
But  it  has  been  decided  in  the  cases  of 
In  re  Rouse  d:  Meier  (2)  and  Thompson 
V.  Anderson  (5)  that  the  mere  fact  that 
section  17  of  the  Common  Law  Procedure 
Act,  1854,  enables  the  submission  to  be 
made  a  rule  of  Court  by  either  party,  does 
not  prevent  either  party  revoking  the  sub- 
mission. On  the  other  hand,  it  was  not 
disputed  that  if  it  has  been  expressly 
Agroed  by  the  parties  that  the  submission 
shall  be  made  a  rule  of  Court,  then  the 
submission  cannot  be  revoked.  If  that  be 
BO,  the  question  turns  upon  the  meaning 
of  clause  85,  which  incorporates  the  pro- 
visions of  the  Common  Law  Procedure 
Act>  1854.     It  was  urged  on  behalf  of  the 

(6)  89  Law  J.  Bep.  Chanc.  468 ;  Law  Bep. 
9  Bq.  628, 


[N.8. 

and  the  €hremar  ^  Ceylon. 

contractors  that  that  clause  amounted  to 
nothing  at  all ;  that  the  true  eflfect  ef  it 
was  to  call  the  attention  of  the  partus  to 
the  fact  that  there  were  certain  sectioiiB 
in  the  Act  of  1854  which  were  applicable 
to  this  case;  that  it  is  established  that 
under  the  Act  of  1854  sabmissions  to  ar- 
bitration are  revocable,  and  that  the  mere 
£act  of  saying  that  the  provisLons  of  sec- 
tion 17  of  that  Act  are  applicable,  camiot 
make  the  submission  irrevocable.  The 
answer  to  that  argument  is,  that  the 
parties,  by  expressly  agreeing  to  make  the 
Act  applicable,  bring  the  case  witiiin 
section  59  of  3  ife  4  Will.  4.  o.  42.  There 
is  no  substantial  difference  between  an 
agreement  that  the  submission  ''  shall  be  " 
and  one  that  it  ''  may  be  "  made  a  mle  of 
Court.  I  have  looked  into  the  precedents 
given  in  the  books,  and  have  come  to  the 
conclusion  that  this  form  is  inserted  in 
agreements  with  the  object  of  making  the 
provisions  of  section  39  of  3  d(  4  Will.  4 
applicable  The  clause  would  be  uselesB 
if  this  were  not  so.  Upon  these  groundi^ 
I  think  the  view  taken  by  the  DivisLonai 
Court  was  correct,  and  the  appeal  most, 
therefore,  be  dismissed. 

BowEN,  L.  J. — I  am  of  the  same  qpinicm. 
Appeal  dismissed. 

Solicitors— Linklaters,  for  appellants;  Snttoo 
8c  Ommaneyp  for  respondent 


1888. 
May  29.' 
June  4. 


THE  QUEEN  V,  HEADLAM,  ESQUIBS, 
SnPENDIABY  MAGISTlUTly  AliD 
THE  LONDON  AND  NORTH 
WESTERN    BAILWAT   OOMPAKT. 


Poor  Rate — Occupation  —  Portion  of 
Premises  assessed  no  longer  occupied— 
Refusal  by  Occupant  to  pay  Rate^Remedy 
by  Appeal  to  Quarter  Sessions — Distress 
Warrant — Railway. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Bep.  M.C.  89.] 
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Bankeuptct. 

1888. 

May  10 

June ' 

Bcmkruptcy  Act,  1883  (46  <k  47  Vict.  e. 
62y^Order  as  to  Fees  and  FercentageSf 
Tabie  A — Application  to  Court — Exemp- 
tion of  Official  Receiver  from  Fees — Official 
Beeeiver  applying  <u  Trustee — Disclaimer 
of  Properties — Joinder  in  one  Notice  of 
Motion  of  Distinct  Properties — Practice, 

Table  A  of  the  Order  as  to  Fees  and 
Percentages  under  the  Bankruptcy  Act, 
1883,  provides  for  the  payment  of  a  fee  of 
5«.  upon  every  application  to  the  Court 
except  by  an  official  receiver : — Held,  that 
the  exemption  only  applies  when  the  official 
receiver  makes  the  application  as  official 
receiver,  and  not  when  he  makes  the  appli- 
cation  as  trustee  in  bankruptcy. 

In  an  application  to  disclaim  against 
one  landlordy  cmy  number  of  m>ortgagees  or 
sub-lessees  who  are  interested  in  parts  only 
of  the  property  sought  to  be  disclaimed  may 
he  joined ;  but  different  landlords  of  dis- 
tinct and  different  estates  cannot  be  joined 
as  respondents  to  one  application  for  leave 
to  diidaim  the  aggregate  property. 

In  this  case  two  qaestions  were,  at  the 
request  of  the  bankrupt's  trustee,  referred 
by  the  Registrar  for  the  opinion  of  Cave, 
J.,  in  the  following  form  : — 

The  first  question  is.  Whether  when  the 
trustee  making  an  application  to  the  Court 
happens  to  be  the  official  receiver,  he  is  ex- 
empted from  the  payment  of  the  prescribed 
fee  of  bs,  [see  Oi^er  as  to  Fees  and  Per- 
centages, Table  A,  55  Law  J.  Bep.  Q.B. 
at  p.  363],  although  he  does  not  make  the 
application  in  his  capacity  of  official  re- 
ceiver, but  as  trustee  f  Up  to  the  present 
time  tlie  Ck)urt  had  required  him  to  pay 
the  fee,  and  the  question  was  one  of  im- 
portance to  the  revenue,  and  the  decision 
upon  it  will  govern  the  practice  not  only 
in  the  London  district,  but  in  all  the 
county  districts. 

The  second  question  is.  May  a  trustee, 
in  making  an  application  to  disclaim  pro- 
perty, include  in  one  application  paper 
and  one  notice  of  motion  any  number  of 
distinct  and  different  properties,  and  any 
number  of  distinct  and  different  respon. 


dents,  such  as  landlord,  mortgagees,  <&c., 
and  use  one  affidavit  dealing  witii  all  the 
distinct  and  different  properties)  The 
question  is  of  importance  to  the  revenue, 
as  if  he  may  do  so  there  would  be  only 
one  bs,  stamp  required,  there  being  only 
one  application.  The  question  is  also  of 
importance  as  one  of  practice.  The  prac- 
tice hitherto  has  been  to  allow  the  trustee 
to  include  in  one  application  any  number 
of  different  properties,  provided  the  persons 
to  be  served  as  parties  interested  were  the 
same ;  but  where  the  parties  interested  are 
different,  separate  applications  have  been 
required,  it  having  been  found  to  cause 
great  inconvenience  to  include  different 
parties  in  one  application,  as  they  have  to 
peruse  a  long  affidavit,  the  greater  portion 
of  which  has  nothing  to  do  with  them  or 
their  interests. 

In  the  present  case,  and  in  some  others 
now  pending,  there  is  a  very  large  number 
of  different  properties  to  be  disclaimed  in 
which  the  parties  interested  were  different. 

Sidney  7roo{/' appeared  for  the  trustee. 

.   Cv/r.  adv.  vuiU. 

Cave,  J.  (on  June  1). — ^The  first  point 
I  have  to  decide  is  whether  the  official 
receiver  is  exempt  from  the  payment  of 
the  prescribed  fee  of  bs,  where  he  makes 
the  application  as  trustee,  and  not  as  offi- 
cial receiver. 

Table  A  of  the  Scale  of  Fees  and  Per- 
centages contains  the  following  :  ^  Every 
application  to  the  Court,  except  by  the 
official  receiver,  bs,"  In  my  judgment, 
the  exemption  only  applies  when  the 
official  receiver  makes  the  application  as 
official  receiver,  and  not  when  he  makes 
the  application  as  trustee.  There  are,  I 
think,  good  grounds  for  the  distinction. 
Where  the  official  receiver  makes  an  appli- 
cation as  trustee  he  is,  as  a  general  rule, 
in  possession  of  the  assets  in  the  bank- 
ruptcy, and  there  seems  no  sufficient 
reason  why  a  particular  estate  should  be 
exempted  from  the  fee  when  the  applica- 
tion is  made  by  the  official  receiver  in  his 
capacity  as  trustee,  and  be  compelled  to 
pay  the  fee  when  a  similar  application  is 
made  by  a  trustee  appointed  by  the  credi- 
tors. These  fees  are  employed  in  paying 
the  salaries  of  the  officials  and  other  ex- 
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penses  of  working  the  Bankruptcy  Act, 
and  I  can  see  no  reason  why  a  particular 
estate  should  be  exempted  from  its  share  of 
the  burden  where  an  application  is  made 
by  the  official  receiver  in  his  capacity  of 
trustee.  It  may  be  said  that  there  are 
cases,  especially  in  the  administration  of 
small  estates,  where  there  are  no  available 
assets  for  the  payment  of  these  fees.  Such 
cases  can  only  occur  very  seldom,  and 
when  they  do  occur  the  fees  will  in  fact 
be  payable  out  of  the  moneys  applicable 
for  paying  the  expenses  of  the  Act,  which 
seems  a  far  more  reasonable  course  than 
that  in  all  cases,  whether  there  are  assets 
or  not,  an  estate  should  be  exempt  from 
these  fees  as  long  as  the  official  receiver 
was  acting  as  trustee.  Moreover,  rule  318, 
which  was  made  at  the  time  when  the 
table  of  fees  was  sanctioned,  provides  that 
the  trustee  shall,  before  the  estate  is  handed 
over  to  him  by  the  official  receiver,  dis- 
charge any  balance  due  to  the  official  re- 
ceiver on  account  of  fees,  costs,  and  charges 
properly  incurred  by  him  and  payable 
under  the  Act.  The  words  "except  by 
the  official  receiver"  appear  to  me  to 
have  a  sufficient  meaning  given  to  them  if 
they  are  confined  to  applications  made  by 
the  official  receiver  to  the  Court  as  official 
receiver,  such  as  applications  under  rule 
334,  or  under  rule  339,  sub-rule  4,  or  the 
like. 

The  second  question  is,  in  effect,  what  is 
an  application  f  Primarily,  an  application 
connotes  a  respondent  against  whom  the 
application  is  made,  and  an  application 
does  not  cease  to  be  one  because  there  are 
more  respondents  than  one  who  are  af- 
fected by  the  whole  of  the  application. 
Nor  do  I  think  it  ceases  to  be  an  applica- 
tion because  there  are  respondents  who  are 
interested  in  part  of  the  application  only, 
provided  there  is  also  a  chief  respondent 
who  is  interested  in  the  whole.  But  when 
there  is  no  longer  any  chief  respondent 
who  is  interested  in  the  whole  application, 
but  only  some  respondents  who  are  in- 
terested in  one  part  and  some  who  are 
interested  in  another  part,  then  I  think 
the  character  of  unity  is  gone,  and  the 
application  is  no  longer  one.  I  answer, 
therefore,  that  so  long  as  there  is  one 
chief  respondent  who  is  affected  by  the 
whole  application,  the  application  is  one ; 


and  one  fee  only  is  payable,  although,  there 
may  be  many  other  respondents,  some  of 
whom  are  concerned  as  to  pckrt  only,  and 
others  as  to  other  parts  only ;  but  that  as 
soon  as  there  is  no  chief  respondent  who  is 
sought  to  be  affected  by  the  whole  of  the 
application,  then  the  application  is  double, 
and  should  not  be  allowed  to  be  made  in 
that  form.  Applying  this  principle  to  an 
application  to  disclaim,  I  think  the  land- 
lonl  is  the  chief  respondent,  and  that  in  an 
application  against  one  landlord,  whether 
individual,  partner,  or  company,  any  num- 
ber of  mortgagees  or  sub-lessees,  who  are 
interested  in  parts  only  of  the  property 
sought  to  be  disclaimed,  may  be  joined, 
but  that  different  landlords  of  separate 
and  distinct  estates  cannot  be  joined  as 
respondents  to  one  application  for  leave  to 
disclaim  the  aggregate  property. 


Solicitors — Valpy,    Chaplin   &    Peckbam,   lot 
trustees. 


:ruptcy.  1 
888.  } 
ril26.     J 


Bankruptcy.  ' 
1888. 
April ! 


In  re  gallard;   ea;  park 

HARRIS. 


Bankruptcy — Sale  by  Trustee  qf  Fro* 
perty  subject  to  Incumbrances — EemunerO' 
tion  to  Truatee^s  Solicitor — Taxation — 
Bankruptcy  RuUa,  1886,  Part  II.,  No.  7 
— General  EegukUionSf  rule  2 — Soliciton* 
Bemuneration  Act,  1881  Ui  d:  45  Vid. 
c.  44),  General  Order,  schedule  1,  rule  9. 

Upon  the  sale  by  a  trustee  in  bankrupt^ 
of  property  belonging  to  the  bankrupt  sub- 
ject to  incumbrances,  the  solicitor  of  the 
trustee  is  entitled  to  be  paid  a  percentage 
on  the  total  amount  of  the  purchase-money, 
and  not  simply  on  the  value  of  the  equity 
o/ redemption. 

This  was  an  appeal  by  a  trustee  in 
bankruptcy  from  the  dedsion  of  the  Re- 
gistrar of  the  Brighton  Ck>unty  Court,  under 
the  following  circumstances : — 

It  appeared  that  on  the  26th  of  July, 
1887,  a  petition  was  presented  against  the 
bankrupt  upon  which  he  was  adjudicated 
a  bankrupt.     Fending  the  appointment  of 
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a  creditor's  trnstee  the  oj£cial  receiver 
acted  as  trastee,  and  as  such  contracted 
to  sell  some  property  belonging  to  the 
bankrupt  for  4,760^.,  i?hich  was  sub- 
ject to  a  mortgage  of  3,000/.  After  the 
contract  for  sale  was  entered  into,  but  be- 
fore it  was  completed,  the  appellant  was 
appointed  creditors'  trustee  and  received 
his  certificate  from  the  Board  of  Trade. 
The  appellant  afterwards,  in  conjunction 
with  the  official  receiver,  completed  the 
sale.  The  mortgagee  was  not  a  party  to 
a  deed  of  conveyance,  but  there  was  a  re- 
conveyance of  the  property,  the  sum  of 
3,000/.  being  paid  out  of  the  purchase- 
money  and  the  1,750/.  paid  te  the  ap- 
pellant. 

The  solicitors  to  the  official  trustee 
claimed  upon  taxation  to  be  paid  com- 
mission on  the  whole  4,750/.,  and  this 
daim  was  allowed  by  the  Registrar  not- 
withstanding objection  on  the  part  of  the 
appellant. 

Sidney  Wool/,  for  the  trustee.— The 
question  here  is  whether,  upon  a  sale  by 
an  official  receiver  as  trustee  of  property 
belonging  to  a  bankrupt  subject  to  a 
mortg^ige,  the  solicitors  of  the  trustee  are 
entitled  to  be  paid  commission  or  per- 
centage on  the  amount  of  the  mortgage, 
plus  Uie  value  of  the  equity  of  redemption, 
or  simply  upon  the  value  of  the  equity  of 
redemption  alone.  See  Bankruptoy  Rules, 
1886,  Part  II.,  No.  7,  General  Regulations, 
rule  2,' and  the  Solicitors'  Remuneration 
Act,  1881,  General  Order,  schedule  1, 
rule  2  (1).  The  effect  of  these  regulations, 
it  is  submitted,  is  to  give  the  trustee's  soli* 
citor  his  percentage  only  upon  the  pro- 
ceeds of  sale.  He  dted  In  re  Gre^s 
Brewery  (2). 

Muir  Mackenzie,  for  the  trustee's  soli- 
citors.— ^This  was  a  sale  subject  to  incum- 
brances, and  part  of  the  transaction  was  a 
reconveyance.  No  part  of  the  proceeds 
of  sale  was  chargeable  by  the  mortgagee's 
solicitor  with  a  peroentege ;  the  trustee's 
solicitor  was  therefore  entitled  to  be  paid 
commission  on  the  4,750/.,  and  not  on 
1,750/.  only. 

Sidney  F^oo^/*  replied. 

(1)  These  are  set  out  in  the  jadgment  of 
Cave,  J. 

(2)  66  Law  Times,  N.S.  298. 

Vol.  57.— Q.B. 


Cave,  J. — I  think  this  case  was  pro- 
perly brought  before  me,  and  there  is  some 
difficulty  in  construing  the  provisions  of 
the  Bankruptoy  Rules  which  have  been 
referred  to.  The  provisions  contained  in 
the  Solicitors'  Itemuneration  Act  are 
tolerably  clear.  Take  the  case  of  a  mort- 
gagor selling  his  property  for  5,000/.  free 
from  incumbrances ;  the  solicitor  gets  his 
commission  on  the  5,000/.  Why  should 
he  not  have  the  same  percentage  where 
the  same  estate  is  sold  for  500^.  subject 
to  incumbrances  9  It  cannot  make  any 
difference  whether  the  purchase-money  is 
used  for  payment  of  the  owner's  debts  or 
goes  wholly  into  tbe  pocket  of  the  owner, 
so  far  as  the  time  and  trouble  are  con- 
cerned which  his  solicitor  will  expend 
on  the  matter.  Rule  9  of  schedule  1  of 
the  General  Order  to  the  Solicitors'  Remu- 
neration Act,  1881  (3),  therefore  provides 
that  *^  where  a  property  is  sold  subject  to 
incumbrances,  the  amount  of  the  incum  • 
branoes  is  to  be  deemed  a  part  of  the  pur- 
chase-money, except  where  the  mortgagee 
purchases,  in  which  case  the  charge  of  his 
solicitor  shall  be  calculated  upon  the  price 
of  the  equity  of  redemption."  Where, 
therefore,  a  property  is  sold  subject  to  in- 
cumbrancesi  the  amount  of  the  incum- 
brances is  to  be  included  in  the  purchase- 
money  in  order  that  the  solicitor  may  get 
his  commission  on  the  amount  realised, 
plus  the  incumbrance.  Now  the  Bank- 
ruptoy Rules,  1886,  List  of  Forms,  Part 
II.  No.  YII.,  General  Regulations,  rule  2, 
provided  that  "in  respect  of  business 
connected  with  sales,  purchases,  leases, 
mortgages,  .  .  .  the  solicitor's  remunera- 
tion shall  (in  the  absence  of  any  agree- 
ment to  the  contrary)  be  regulated  by 
the  General  Order  under  '  the  Solicitors' 
Remuneration  Act,  1881,'  for  the  time 
being  in  force."  Now,  if  the  rule  had 
stopped  there,  it  is  clear  that  the  solicitor 
would  be  entitled  to  commission  on  the 
gross  amount  of  the  purchase-money,  in- 
cluding therein  the  amount  of  the  incum- 
brances, where  the  property  is  sold  sub- 
ject to  incumbrances ;  but  the  rale  goes  on 
to  say,  "  provided  that,  in  cases  of  sales  of 
mortgaged  properties,  the  trustees'  soli- 
citor, if  his  remuneration  shall  be  under 

(3)  62  Law  J.  Bep.  Chanc.  36. 
3Y 
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schedule  1  of  theezistmg  Order,  shall  only 
be  entitled  to  percentage  upon  so  much  of 
the  proceeds  of  sale  as  shall  not  be  charge- 
able by  the  mortgagees'  solicitor  with  the 
percentage,  and  such  percentage  shall  be 
payable  only  out  of  the  proceeds  of  sale." 
Now  the  meaning  of  the  latter  part 
of  this  rule  seems  to  me  quite  plain — 
namely,  that  where  a  portion  of  the  pur- 
chase-money is  chargeable  by  the  mort- 
gagee's solicitor  with  a  percentage,  such 
percentage  is  not  to  be  paid  twice  over, 
but  that  if  the  mortgagee's  solicitor  is  en- 
titled to  a  percentage,  then  so  far  the  trus- 
tee's solicitor  is  not  to  have  it.  But  here, 
inasmuch  as,  admittedly,  the  mortgagee's 
solicitor  cannot  be  entitled  to  any  percent- 
age on  any  portion  of  the  purchase-money 
because  he  received  notice  to  be  paid  off, 
and  has  had  nothing  whatever  to  do  with 
the  sale,  the  proviso  has  really  no  applica- 
tion. Beference  was  made  to  the  con- 
cluding sentence  of  the  rule  which  pro- 
vides that  the  percentage  "  shall  be  payable 
only  out  of  the  proceeds  of  the  sale  " ;  but 
that  clause  only  specifies  the  fand  out  of 
which  the  percentage  is  payable,  and  not 
the  amount  on  which  it  is  to  be  calculated. 
Thus,  if  the  sale  of  a  bankrupt's  equity 
of  redemption  realises  nothing,  although 
the  percentage  will  be  calculated  on  the 
amount  of  the  incumbrances,  yet  the  trns- 
tee's  solicitor  will  get  nothing,  inasmudi 
as  there  are  no  ''proceeds  of  sale"  out  of 
which  to  pay.  I  think,  therefore,  that 
the  Begistrar's  taxation  was  right,  and  that 
this  appeal  must  be  dismissed. 

Bolicitors—Ashnrst,  Morris  &  Co.,  for  appel- 
lants ;  Griffith  &  Co.,  for  respondeDts. 


1888.  1  THE  QUEEK  V.     THE  COMMIS- 

April  23.  >  siOKERS  of  inland  revenue. 
May  7.  J    In  re  the  empire  theatre. 

Licence — Intaoncating  Liquor — Excise 
—Theatre— Music  EaU—5  d:  6  Will,  i. 
e.  39. 8. 7—35  dc  36  Vict.  c.  9i— Mandamus. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  92.] 
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HBNNESSY  v.  WRIGHT. 


1888, 
May 
June 

Practice — Discovery — Inspection — Pro- 
duction of  Documents — Communications 
between  Secretary  of  State /or  Colonies  and 
Party  to  the  Action  as  Governor  of  Colony 
— Refusal  to  produce  on  ground  qfPuUie 
Interest. 

In  an  action  for  libel  the  plaintiff,  in 
his  affidavit  of  documents,  stated  that  he 
had  in  his  custody,  in  his  capacity  of 
governor  of  a  colony,  copies  of  eommuniear 
cations  which  had  passed  either  betwem 
the  Secretary  of  State  for  the  Colonies  and 
himself  as  such  governor,  or  between  the 
Royal  Commissioner  appointed  to  enquire 
into  the  affairs  of  the  colony  and  himself 
as  such  governor,  or  between  the  Commis- 
sioner and  the  Secretary  of  State ;  and 
that  the  attention  of  the  Secretary  of  State 
had  been  directed  to  the  nature  and  dates 
of  the  documents,  and  that  he  had  directed 
the  plaintiff  not  to  produce  them,  and  to 
object  to  their  production,  on  the  ground  of 
the  interest  of  the  State  and  of  the  publie 
service,  and  that  the  plaintiff,  therefore, 
objected  to  produce  them  on  those  grounds: 
—Held,  on  motion  for  liberty  to  inspect  the 
documents,  that  the  motion  must  be  refused. 

Motion  on  the  part  of  the  defendant 
for  liberty  to  inspect  the  documents  men 
tioned  in  the  3rd  paragraph  of  the  plain- 
tiff's affidavit  of  documents. 

The  action  was  brought  by  Sir  John 
Pope  Hennessy,  the  €k>vemor  of  the  Mau- 
ritius, against  the  publisher  of  the  Times 
newspaper,  to  recover  damages  for  an 
alleged  libel,  the  substance  of  which  was 
that  the  plaintiff  had  sent  home  from  the 
Mauritius  to  the  Secretary  of  State  for 
the  Colonies  edited  reports  of  speeches 
made  by  various  members  of  the  Council 
of  Mauritius,  which  did  not  fairly  repre- 
sent the  speeches  actually  delivered. 

The  3rd  paragraph  of  the  plaintiffs 
affidavit  of  documents  was  as  follows:^ 
"  I  have  also  in  my  custody,  but  acqnired 
and  held  by  me  in  my  capacity  of  her 
Majesty's  Governor  of  Mauritius,  and  sub- 
ject to  the  directions  of  her  Majesty's 
Secretary  of  State  for  the  Colonies,  a 
number  of  docomentSy  numbered  1  to  8| 
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both  inolosiyey  and  tied  up  in  a  bundle 
marked  '  A '  and  initialled  hj  me.     Such 
documents  consist  of  copies  of  various  des« 
patches,  reports,  and  other  communica- 
tions, with    the    enclosures    referred    to 
therein,  which  passed  either  between  her 
Majesty's  Secretary  of  State  for  the  Colo- 
nies and  myself,  in  my  capacity  as  such 
governor  as  aforesaid,  or  between  the  Royal 
Commissioner  appointed  by  her  Majesty 
in  the  year  1886  to  enquire  into  the  affairs 
of  Mauritius,  and  myself  as  such  governor 
as  aforesaid,  or  between  the  said  Eoyal 
Commissioner  and  the  said  Secretary  of 
State.     The  attention  of  the  said  Secretary 
of  State  has  been  directed  to  the  nature  and 
dates  of  the  said  documents,  and  he  has 
directed  me  not  to  produce  or  disclose  the 
said  documents,  and  to  object  to  their  pro- 
duction in  these  proceedings,  on  the  ground 
of  the  interest  of  the  State  and  of  the 
public  service.     In  consequence  of  these 
instructions,  and  of  the  rules  and  regula- 
tions of  her  Majesty's  Colonial  Service,  I 
am  unable  to  produce  the  said  documents 
numbered  1  to  8,  and  I  object  to  produce 
them  on  the  grounds  aforesaid." 

The  defendant  having  applied  for  liberty 
to  inspect  the  documents  mentioned  in 
this  paragraph,  the  application  wbjb  referred 
by  Denman,  J.,  to  the  Court. 

Lumley  Smithy  Q.C.  (with  him  Qnxham), 
for  the  defendant. — The  defendant  is  en- 
titled to  inspection  of  these  documents. 
It  is  submitted,  on  the  authority  of 
BetUeon  v.  Skene  (1),  that  privilege  can 
only  be  claimed  for  them  by  means  of  an 
affidavit  made  by  the  head  of  one  of  the 
departments  of  State,  setting  forth  that  in 
his  judgment  their  production  would  be 
piejudioal  to  the  public  interest. 
[He  was  stopped  by  the  Court.] 
Laekwood^  Q.G.,  and  Cagnej/,  for  the 
p]ainti£— The  plaintiff's  aj£davit  is  suffi- 
cient to  justify  him  in  not  producing  these 
documents.  First,  they  are  the  joint  pro- 
party  of  the  State  and  of  the  plaintiff,  and 
are  merely  in  the  plaintiflTs  custody ;  and 
Kearsley  v.  PhiUips  (2)  decides  that  no 
order  for  inspection  ought  to  be  made 

(1)  6  Harl.  &  N.  838 ;  29  Law  J.  Rep.  Exch. 
430. 

(2)62  Law  J.  Bep.  Q^.  8,  269;  Law  Bep. 
10  Q.B.  D.  36,  i66. 
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under  these  circumstances.  Secondly,  the 
matters  set  out  in  the  affidavit  are  suffi- 
cient to  protect  the  documents  from  pro- 
duction at  this  stage  of  the  case,  on  the 
ground  of  public  interest. 

He  cited  Xain  v.  Farrer  (3),  The  King 
of  the  Two  Siciliee  v.  WiUcox  (4),  The 
Rajah  of  Goorg  v.  The  Ectst  India  Com-> 
pany  (5),  Smith  v.  The  East  India  Com- 
pany (6),  McElveney  v.  ConneUan  (7),  and 
Home  V.  Beniinck,{S), 

Lumley  Smith,  in  reply. 

Cur.  adv,  vuU, 

Field,  J.  (on  June  11). — This  is  an 
action  brought  by  Sir  John  Pope  Hennessy, 
the  Governor  of  the  Mauritius,  against 
the  publisher  of  the  Times  newspaper  for 
an  alleged  libel.  It  appears  that  there 
were  in  the  Mauritius  two  parties,  holding 
opposing  views  upon  various  questions 
connected  with  the  welfare  of  the  colony, 
and  the  present  plaintiff,  in  bis  capacity  of 
governor,  found  it  to  be  his  duty  to'  send 
home  to  her  Majesty's  Secretary  of  State 
for  the  Colonies  reports  of  speeches  that 
had  been  made  by  Uie  various  members  of 
those  parties  in  the  Aasembly.  It  was 
alleged  by  the  Times  newspaper  that  he 
"edited"  these  despatches  in  a  sense 
favourable  to  his  own  views  with  reference 
to  the  matter  in  dispute.  This,  of  course, 
would  not  be  a  proper  course  to  take, 
because  it  would  tend  to  mislead  the 
Colonial  Secretary  as  to  the  weight  and 
effects  of  the  arguments  of  the  opposing 
parties;  and  Sir  John  Pope  Hennessy 
therefore  denied  that  he  did  so,  and  brought 
this  action  for  the  purpose  of  vindicating 
his  character.  The  defendant  pleaded  that 
the  statements  were  true,  and  in  due 
course  resorted  to  the  process  of  dis- 
covery for  the  purpose  of  ascertaining 
what  documents,  if  any,  the  plaintiff  has 
in  his  possession  relating  to  the  matter  in 
dispute.  The  plaintiff  does  not  seek  to 
protect  the  despatches  which  he  is  alleged 

(3)  37  Law  Times  Bep.  N.S.  469. 

(4)  1  Sim.  N.S.  301,  p.  319;  19  Law  J.  Bep. 
Gbanc.  488. 

(5)  25  Law  J.  Bep.  Chanc.  345. 

(6)  1  Ph.  50. 

(7)  17  Ir.  C.  L.  Bep.  56. 

(8)  2  B.  &  B.  130. 
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to  have  edited,  but  he  states  in  his  affi- 
davit that  be  has  also  in  his  custody — he 
does  not  use  the  word  *^  possession  " — but 
acquired  and  held  bj  him  in  his  capacity 
of  Governor  of  the  Mauritius,  and  subject 
to  the  directions  of  the  Secretary  of  State, 
certain  documents,  consisting  of  copies  of 
despatches,  reports,  and  other  communica- 
tions which  passed  between  the  Secretary 
of  State  for  the  Colonies  and  himself,  or 
between  the  Koyal  Commissioner  and  him- 
self, or  between  the  Commissioner  and  the 
Secretary  of  State ;  and  he  says  that  the 
attention  of  the  Secretary  of  State  has 
been  directed  to  the  nature  and  dates  of 
the  documents,  and  the  Secretary  of  State 
has  directed  him  not  to  produce  them,  and 
to  object  to  their  production,  on  the 
ground  of  the  interest  of  the  State  and 
of  the  public  service.  With  regard  to 
the  first  point,  the  plaintiff  founds  himself 
upon  the  case  of  KearaUy  v.  PhiUips  (2). 
In  that  case  the  defendant  stated  in  his 
affidavit  of  documents  that  he  and  another 
person  jointly  had  in  their  possession  or 
power  certain  documents  relating  to  the 
matter  in  dispute  which  were  the  property 
of  himself  and  that  other  person,  and  on 
that  ground  he  declined  to  produce  them. 
Thereupon  an  application  was  made  for  an 
order  for  inspection,  and  it  was  held  both 
by  a  Divisional  Court  and  by  the  Court  of 
Appeal,  upon  the  authority  of  Murray  v. 
Walter  (9)  and  several  other  cases,  that 
inasmuch  as  another  man,  who  was  no 
party  to  the  action  and  against  whom  no 
relief  was  sought,  had  an  interest  in  the 
nature  of  property  in  the  deeds  and  the 
land  to  which  they  related,  it  would  be 
improper  to  compel  the  production  of  them. 
That  case,  therefore,  establishes  the  pro- 
position that  it  is  not  right  to  compel  the 
production  of  a  document  without  the 
consent  of  the  parties  interested  in  it. 
Now  the  only  way  in  which  that  prin- 
ciple could  have  been  made  applicable  to 
the  present  case  would  have  been  by  say- 
ing that  the  State  had  a  property  in  these 
copies  of  despatches ;  and  if  that  had  been 
alleged,  it  would  have  been  necessary  to 
consider  how  far  the  non-production  was 
covered  by  the  case  of  Kearsley  v.  PhiUipa 
(2)  and  the  other  authorities.     But  the 

(9)  Cr.  k  Ph.  114. 


affidavit  does  not  say  this,  and  it  probably 
could  not  be  said,  because  there  can  be 
little  doubt  that  the  fact  is  that  the  gover- 
nor wrote  out  the  despatches  in  his  offidal 
capacity,  and  then  for  his  own  protection, 
and  in  his  own  right,  kept  copies  of  them. 
How  far,  and  at  what  time,  copies  of  offi- 
cial documents  become  the  property  ci 
officers  of  State  I  do  not  know,  and  I  have 
not  been  able  to  find  any  auUiority  upon 
the  question.  As  a  matter  of  history,  we 
know  that  questions  have  arisen  with  the 
representatives  of  statesmen  who  have 
kept  in  their  possession  official  documents; 
and  I  believe  that  up  to  recent  times  it 
was  their  habit  on  retiring  to  take  away 
even  the  original  documents  with  theniL 
That,  however,  has  been  corrected  in 
modem  times,  and  it  is  now  the  practice 
of  Qovemment  officials  to  take,  for  their 
own  protection,  copies  of  the  despatches 
they  send  to  the  Secretary  of  State.  To 
my  mind,  therefore,  the  plaintiff's  affidavit 
does  not  disclose  any  property  in  these 
copies  except  in  himself.  The  nearest  esse 
to  the  present  which  I  have  been  able  to 
find,  as  far  as  this  point  is  concerned,  is 
that  of  Pope  v.  Curl  (10),  in  which  the 
plaintiff  succeeded  in  restraining  the  de- 
fendant, a  publisher, from  publishing  letters 
written  by  him ;  but  as  the  Lord  Chin- 
cellor  refused  to  extend  the  injunction  to 
letters  written  to  him,  basing  his  decision 
upon  the  question  of  property,  it  seems  to 
me  that  this  point  fails,  and  I  am  there- 
fore of  opinion  that  there  is  nothing  in 
the  plaintiff's  affidavit  to  render  these 
documents  safe  from  production  upon  this 
ground. 

Then  comes  the  more  important  point, 
whether  or  not,  from  the  nature  of  the 
documents  themselves,  as  disclosed  by  the 
affidavit,  they  are  protected  from  pro- 
duction. It  is,  I  think,  fairly  to  be  in- 
ferred from  the  affidavit,  that  the  docu- 
ments in  question  are  stated  by  him 
positively  to  be  copies  of  various  des- 
patches and  reports  and  other  communi- 
cations which  passed  between  her  Majesty's 
Secretary  of  State,  the  Royal  Commis- 
sioner, and  himself  in  his  capacity  of 
governor,  and  that  he  has  received  direc- 
tions from  the  Secretary  of  State  not  to 

(10)  2  Atk.  342. 
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produce  them  on  the  ground  of  the  interesfc 
of  the  State  and  of  the  public  service,  and 
that  he  objects  to  produce  them  on  those 
grounds.    There  are  two  senses  in  which 
the  privilege  of  non-production  arises  in 
regard  to  documents  of  this    kind.     It 
arises,  in  the  first  place,  when  the  produc- 
tion ci  the  documents  themselves  would 
le  contraiy  to  the  public  interest,  on  the 
ground  of  a  direct  injury  thereto.  It  is,  of 
coarse,  the  duty  of  a  governor  to  com- 
manicate  all  the  information  he  receives 
to  the  Secretary  of  State,  and  it  is  clear 
that  the  production  of  a  despatch  contain* 
ing  statements  of  the  conduct  of  a  Power 
likely   to    become  hostile,  or  even  of  a 
friendly  Power,  might  be  highly  prejudicial 
to  the  State.     Then  there  is,  in  the  second 
place,  the  protection  of  the    individual. 
It  is  the  duty  of  a  public  officer  of  State, 
in  his  official  capacity,  to  have  free  com- 
munication with  his  superiors ;  and  if  he  is 
liable,  at  the  will  of  an  individual,  to  have 
all  such  communications  disclosed,  that  is 
a  great  public  danger,  because  it  would 
destroy  all  freedom    of    communication 
between    public    officials    and  their  su- 
periors.    That  is  a  principle  which  ex- 
tends not  only  to  matters  of  public  in- 
terest, but  also  to  a  great  many  other 
communications.     A  man,  for  instance,  is 
not  compelled  to  disclose  what  he  has  told 
his  solicitor,  nor  a  solicitor  the  letters  he 
has  received  from  his  client.    Nor  again, 
to  take  a  different  class  of  case,  can  a 
revenue  officer,  who  gets  information  from 
a  smuggler,  be  compelled  to  disclose  the 
source  of  his  knowledge  ;  and  many  other 
instances  might  be  given  in  which  the 
relationship  of  the  parties  is  such  that  in 
the  interests  of  the  public  the  production 
of  documents  cannot  be  enforced.    Lord 
Lyndhurst  has  laid  down  the  rule  in  very 
dear  language  in  Smith  v.  The  East  India 
Company  (6).    He  there  says,  "It  is  quite 
obvious  that  public  policy  requires,  and, 
looking  to  the  Act  of  Parliament,  it  is 
quite  dear  that  the  Legislature  intcmded, 
that  the  most  unreserved  communication 
should  take  place  between  the  East  India 
Company  and  the  Board  of  Control,  that  it 
should  be  subject  to  no  restraints  or  limi- 
tations; but  it  is  also  quite  obvious  that 
if»atthe  suit  of  a  particular  individual, 
those  oommunications  should  be  subject  to 


be  produced  in  a  Court  of  justice,  the 
effect  of  that  would  be  to  restrain  the  free- 
dom of  the  communications,  and  td  render 
them  more  cautious,  guarded,  and  reserved. 
I  think,  therefore,  that  these  communica- 
tions come  within  that  class  of  official 
oommunications  which  are  privileged,  in- 
asmuch as  they  cannot  be  subject  to 
be  communicated  without  infringing  the 
policy  of  the  Act  of  Parliament,  and  with- 
out injury  to  the  public  interests."  It  is 
said  that  this  ground  fails  where  a  man 
himself  brings  an  action.  I  do  not  think 
so,  for,  if  it  is  necessary  for  a  man  to 
bring  an  action  in  order  to  defend  his 
honour  and  reputation,  he  ought  not  to  be 
debarred  from  bringing  it  by  the  know- 
ledge that  the  contents  of  his  official  com- 
munications would  b^  subject  to  be  pro- 
duced. There  is  again  the  case  oiHame  v. 
Bentinck  (8),  in  which  Chief  Justice 
Dallas  enunciated  the  same  principle,  and 
held  that  the  minutes  of  a  court  of  en- 
quiry delivered  by  the  defendant  to  the 
oommander-in-chidT  in  the  exercise  of  his 
military  duty,  not  only  could  not  be  com- 
pelled to  be  producei^,  but  that  he  as 
Judge,  or  the  Judge  trying  the  case, 
would  be  bound  to  take  it  upon  himself  to 
say  that  he  would  npt  permit  them  to  be 
produced. 

The  principle,  therefore,  is  clearly  laid 
down  in  these  two  cases,  and  it  is  also 
quite  clear  that  tl^ese  documents  come 
within  the  principle,  It  was  argued,  how- 
ever, on  the  part  pf  the  defendant  that 
the  privilege  does  not  arise  unless  the 
head  of  the  department,  or  some  person 
properly  authorised  by  him,  either  comes 
into  Court,  or,  as  this  is  a  question  of  pro- 
duction not  at  ni$i  priitSf  makes  an  affi- 
davit pledging  himself  that  the  documents 
aro  privileged,  and  that  in  the  absence  of 
such  a  document  we  ought  to  make  the 
order  asked  fov.  The  authorities  upon 
which  this  contention  is  founded  are 
Dickson  v.  Lor4  Wilton  (11),  Beatson  v. 
Sken^  (1),  and  ^ain  v,  Farrer  (3).  Beat- 
son  V.  Skene  (1)  was  an  actioi^  for  libel,  at 
the  trial  of  which  (t  appeared  that  in 
Maroh,  1857,  ^  court  of  enquiry  was  held 
to  investigate  certain  charges  brought  by 
the  plaintiff  against  General  Shirley,  in- 

(11)  1F.&F.419. 
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clading  a  charge  of  having  calumniated 
the  plaintiff  by  writing  a  letter  to  General 
Vivian.  Mr.  Sidney  Herbert,  the  Secretary 
for  War,  had  been  sabpoenaed  to  produce 
the  minutes  of  this  court  of  enquiry.  He 
attended  in  obedience  to  the  subpcBna,  but 
objected  to  produce  the  minutes,  on  the 
ground  that  their  production  would  be 
prejudicial  to  the  public  service,  and  the 
learned  Judge  declined  to  compel  their 
production.  A  verdict  having  been  found 
for  the  defendant,  the  plaintiff  moved  for 
a  new  trial,  and  on  that  motion  Chief 
Baron  Pollock  said  with  regard  to  this 
matter :  "  We  think  it  due  to  my  brother 
Bram  well  to  express  the  entire  concurrence 
of  a  majority  of  the  Court  in  that  ruling 
of  his.  We  are  all  of  opinion  that  it 
cannot  be  laid  down  that  all  public  docu- 
ments, including  treaties  with  foreign 
Powers,  and  all  the  correspondence  that 
may  precede  or  accompany  them,  and  all 
communications  to  the  heads  of  depart- 
ments, are  to  be  produced  and  made  public 
whenever  a  suitor  in  a  Court  of  justice 
thinks  that  his  case  requires  such  produc- 
tion. It  is  manifest  (we  think)  that  there 
must  be  a  limit  to  the  duty  or  the  power 
of  compelling  the  production  of  papers 
which  are  connected  with  acts  of  State. 
As  an  instance,  we  would  put  the  case  of 
a  British  minister  at  a  foreign  Court 
writing  in  that  capacity  a  letter  to  the 
Secretary  of  State  for  Foreign  Affiiirs  in 
this  country,  containing  matter  injurious 
to  the  reputation  of  a  foreigner  or  a  British 
subject.  Can  it  be  contended  that  the 
person  referred  to  would  have  a  right  to 
compel  the  production  of  the  letter  in 
order  to  take  the  opinion  of  a  jury  whether 
the  injurious  matter  was  written  mali- 
ciously or  not  9  We  are  of  opinion  that, 
if  the  production  of  a  State  paper  would 
be  injurious  to  the  public  service,  the 
general  public  interest  must  be  considered 
paramount  to  the  individual  interest  of  a 
suitor  in  a  Court  of  justice."  Thus  far  I 
am  able  fully  to  concur  with  all  that  was 
said  in  that  case.  But  the  learned  Judge 
proceeds  :  '*  The  question  then  arises,  how 
is  this  to  be  determined)  It  is  manifest 
it  must  be  determined  either  by  the  pre- 
siding Judge  or  by  the  responsible  servant 
of  the  Crown  in  whose  custody  the  paper 
is."    It  is  clear  from  these  words  that  the 


Court  had  not  in  their  minds  a  motion  for 
production,  which  is  the  form  in  which  the 
matter  comes  before  us,  but  a  trial  at  nisi 
priits  before  a  presiding  Judge,  with  a  re- 
sponsible servant  of  the  Crown  in  attend- 
ance to  answer  any  question  which  the 
Judge  might  think  right  to  ask.  *'  The 
Judge,"  he  proceeds,  "  would  be  unable  to 
determine  it  without  ascertaining  what 
the  document  was,  and  why  the  publica- 
tion of  it  would  be  injurious  to  the  public 
service — an  enquiry  which  cannot  take 
place  in  private,  and  which,  taking  place 
in  public,  may  do  all  the  mischief  it  is 
proposed  to  guard  against."  Now  I  have 
at  present  only  to  decide  whether  I  ought 
to  make  an  order  for  the  production  and 
inspection  of  these  documents ;  but  I  can- 
not help  thinking  it  is  my  duty  to  say  that^ 
if  I  were  presiding  at  a  trial,  and  if  a 
question  of  this  nature  arose,  I  think  it  is 
possible  that  I  might,  by  questions  ad- 
dressed to  the  officer  of  State,  or,  if  neces- 
sary, by  an  inspection  of  the  paper  itself, 
be  able  to  form  an  opinion  whether  its 
production  was  injurious  to  the  publie 
interest,  and  I  therefore  desire  to  reserve 
my  opinion  on  that  point.  The  learned 
Chief  Baron,  however,  then  proceeds  to 
say  that  the  question  must  be  determined 
by  the  head  of  the  department  having  the 
custody  of  the  paper — Baron  Martin  on 
this  point  differing  somewhat  from  the 
rest  of  the  Court,  and  being  of  opinion 
that  whenever  the  Judge  is  satisfied  that 
the  document  may  be  made  public  with- 
out prejudice  to  the  public  service,  he 
ought  to  compel  its  production.  But  it  is 
perfectly  clear  that  the  Court  were  only 
referring  to  the  stage  at  nisi  prius  at 
which  the  contest  arose,  because  they 
speak  throughout  of  the  presence  of  the 
Judge  and  the  officer  of  State. 

In  my  judgment  the  view  that  ought  to 
be  taken  of  the  matter  is  clearly  laid  down 
in  the  cases  of  Anderson  v.  HamiUon  (12) 
and  Rome  v.  Bentinck  (8).  Anderson  r. 
Hamilton  (12)  was  an  action  against  the 
Governor  of  Heligoland  for  false  imprison- 
ment, and  on  the  plaintiff  asking  at  the 
trial  for  a  letter  written  by  him  to  the 
Earl  of  Liverpool  as  Secretary  of  State  for 
the  Colonies,  and  for  a  correspondence 

(12)  2  B.  &  B  16611. 
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which  had  taken  place  between  the  earl 
and  the  Qovemor  of  Heligoland,  the  de- 
fendant objected  as  to  the  letter  that  it 
was  written  by  the  plaintiff  making  a 
complaint  against  a  person  holding  rank 
in  one  of  the  dependencies  of  the  oountrj 
to  the  head  of  the  Colonial  Department, 
and  that  it  was  not  affected  to  be  stated  as 
written  with  the  knowledge  of  the  defen- 
dant, and  as  to  the  rest  of  the  evidence 
that  it  was  a  correspondence  between  the 
Secretary  of  State  and  his  Majesty's  re- 
presentative, the  defendant  being  no  far- 
ther a  party  to  it  than  as  he  was  called 
upon  to  communicate  in  the  most  confiden- 
tud  manner  what  had  transpired  in  the 
island,  and  that  in  a  private  contest  by  an 
individual  against  a  governor  the  security 
of  the  State  made  it  indispensably  neces- 
saiy  that  letters  written  under  this  seal  of 
confidence  should  not  be  disclosed,  and 
that  a  breach  of  the  privilege  given  by  the 
law  to  such  communications  would  be 
dangerous  to  the  interest  of  the  State. 
On  this  point  Chief  Justice  Ellenborongh 
said,  '<  I  do  not  like  breaking  in  upon  this 
correspondence,  it  might  be  pregnant  with 
a  thousand  facts  of  the  utmost  consequence 
respecting  the  state  of  government,  the 
connection  of  parties,  the  state  of  politics, 
and  the  suspicion  of  foreign  Powers  with 
whom  one  may  be  in  alliance,"  and  held 
that  the  letter  and  correspondence  were 
inadmissible.  A  similar  circumstance  oc- 
curred in  the  case  of  Home  v.  Bentinck  (8), 
in  which  the  Chief  Justice  says  distinctly 
that  it  is  the  bounden  duty  of  the  Judge, 
even  if  the  party  be  willing  that  it  should 
be  produced,  to  prohibit  it,  if  the  Judge 
thinks  it  to  be  prejudicial  to  the  public 
interest.  These  cases,  it  is  true,  occurred 
vinitipriuSf  while  here  we  are  dealing 
with  a  motion  for  production,  but  there 
are  many  cases  to  the  same  effect  upon 
that  point.  Both  in  SmiU^  v.  The  East 
India  Company  (6),  from  which  I  have 
siready  dted  the  judgment  of  Lord  Lynd- 
horst,  and  in  Ths  Rajah  of  Coorg  v.  The 
EaU  India  Oompamy  (5),  the  rule  is  laid 
down  upon  precisely  the  same  grounds,  and 
no  order  was  made  for  production,  al- 
though there  was  no  affidiEivit  in  either 
case  from  the  Secretary  of  State.  The 
same  thing  occurred  in  the  case  of  H,M»8, 
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BtUerophon{\2i))  but  there  there  was  an 
affidavit  by  the  Secretary  to  the  Admiralty, 
and  therefore  it  may  be  said  that  there 
was  a  difference;  but  nothing,  I  think, 
turns  upon  that,  and  the  order  for  inspec- 
tion was  refused.  There  is,  however,  an 
important  modem  case  of  ifcElveney  t. 
Connellan  (7),  the  value  of  which  is  that 
the  point  was  taken  at  both  stages. 
First,  an  order  was  refused  on  motion 
for  inspection,  and  then  at  nisi  prius 
Chief  Baron  Pigot  refused  to  compel  pro- 
duction. This  ruling  was  upheld  by  the 
Court.  That  case  therefore  is  an  authority 
on  both  stages.  Under  these  circumstances 
it  seems  to  me  that  I  must  give  credit  to 
the  statement  in  the  affidavit,  and  I  cannot 
help  seeing  from  it  that  they  are  com- 
munications made  by  a  high  official  in  dis- 
charge of  his  duty  to  a  higher  official,  and 
it  is  for  the  public  interest  that  an  absolute 
state  of  confidential  communication  should 
exist,  and  it  would  be  most  prejudicial  and 
injurious  to  the  public  interest  if  in  an 
action  of  this  kind  brought  by  the  plaintiff 
to  clear  himself  from  what  he  alleges  to 
be  a  false  charge  these  documents  should  be 
compelled  to  be  produced.  Reference  was 
also  made  to  the  case  of  Kain  v.  Farrer 
(3).  That  was  not  a  motion  for  produc- 
tion, nor  was  it  at  nisi  prius.  It  was  a 
motion  for  a  further  affidavit,  and  it  was 
decided  that  the  affidavit  in  that  case  was 
insufficient.  In  my  opinion  the  affidavit 
in  this  case  is  sufficient,  and  I  do  not  see 
that  that  authority  prevents  me  from 
coming  to  the  conclusion  at  which  I  have 
arrived.  The  motion,  therefore,  must  be 
refused. 

The  following  written  judgment  was 
delivered  by 

Wills,  J. — ^The  plaintiff  in  this  case 
sues  the  defendant  for  libel,  the  substance 
of  the  libel  being  that  the  plaintiff,  as 
Qovemor  of  the  Mauritius,  "edited" 
reports  of  speeches  by  various  members  of 
the  Council  of  Mauritius,  which  he  sent 
home  to  the  Secretary  of  State  as  the 
speeches  spoken  by  the  persons  to  whom 
they  were  attributed.  The  defendant  jus- 
tifies.   The  plaintiff  was  called  upon  for 

(18)  a  Law  J.  Bep.  Adm.  5. 
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an  affidavit  of  documents.  He  sets  out 
and  offers  to  produce  for  inspection  copies 
of  what  I  may  call  the  incriminated 
despatches  and  speeches ;  but  besides  them 
he  admits  the  possession  of  (irtter  alia)  a 
bundle  of  papers  numbered  1  to  8,  and 
sufficiently  identified,  which  he  says  are 
copies  of  various  despatches,  reports,  and 
other  communications  which  passed  either 
between  the  Colonial  Secretsoy  and  him- 
self in  his  capacity  as  Governor  of  the 
Mauritius,  or  between  the  Eoyal  Commis- 
sioner appointed  by  her  Majesty  in  1886 
to  enquire  into  the  affairs  of  the  Mauritius 
and  himself  as  governor  of  the  colony,  or 
between  the  said  commissioner  and  the 
Colonial  Secretary.  He  adds  that  the 
attention  of  the  Colonial  Secretary  has 
been  directed  to  the  nature  and  dates  of 
these  documents,  and  that  the  Colonial 
Secretary  has  directed  him  not  to  produce 
or  disclose  them,  and  to  object  to  their 
production  on  the  ground  of  the  interest 
of  the  State  and  of  the  public  service. 
The  plaintiff  objects  on  these  grounds  to 
their  production,  and  the  question  is  whe- 
ther under  these  circumstances  an  order 
ought  to  be  made  for  inspection.  Had  the 
Secretary  of  State  himself  made  affidavit 
that  in  his  opinion  the  production  of  the 
documents  would  be  injurious  to  the  public 
service,  the  question  would,  I  think,  in 
the  absence  of  special  drcumstanoes,  have 
been  completely  governed  by  authority.  See 
Beatson  v.  Skene  (1),  H.M,S,  BeUerophon 
(13),  Smith  V.  The  East  India  Company 
(6),  and  The  Rajah  of  Coorg  v.  The  East 
India  Compcmy  (5).  The  case  was  before 
us  a  short  time  ago  upon  an  application 
for  a  further  affidavit  of  documents,  and 
we  then  pointed  out  that  the  objection  had 
in  many  reported  cases  been  taken  in  this 
fashion,  and  in  this  way  the  plaintiff's 
attention  was  pointedly  called  to  the  fact 
that  such  materials  would  leave  the  Court 
in  no  doubt  as  to  the  proper  action  to 
take.  The  plaintiff,  however,  is  not  fur- 
nished with  any  such  materials.  Whether 
he  is  unable  or  unwilling  to  avail  himself 
of  the  suggestion  I  do  not  know.  It  is 
argued  on  his  behalf  that  he  has  complied 
with  what  is  necessary  in  this  respect  by 
the  portion  of  his  affidavit  which  says  that 
he  is  directed  by  the  Secretary  of  State  not 


to  produce  the  documents.  I  am  of  opi- 
nion, however,  that  if  the  case  be  one  in 
which  the  Court  ought  to  require  Uie 
assurance  of  the  Secretary  of  State  that 
production  would  be  prejudicial  to  the 
public  interest,  the  plaintiff's  affidavit  falU 
far  short  of  what  is  necessary.  The  state- 
ment that  the  attention  of  the  Secretary 
of  State  has  been  directed  to  the  nature 
and  dates  of  the  documents  is  far  too 
vague.  If  this  kind  of  assurance  be  neoes- 
saxy  at  all,  I  think  it  ought  to  appear  that 
the  Secretary  of  State  has  seen  and  con- 
sidered the  documents,  and  has  formed  a 
real  judgment  as  to  the  propriety  of  their 
being  produced — something  going  much 
beyond  the  fact  that  his  attention  has 
been  called,  presumably  by  the  pkintiff 
himself,  *^  to  their  nature  and  dateis."  In 
such  a  case  there  should,  in  my  opinion,  be 
a  statement  on  oath  either  by  the  Secre- 
tary of  State  himself,  or  by  some  person 
duly  commissioned  by  him  to  make  on  hin 
behalf  such  a  statement,  that  the  matter 
has  been  considered  by  the  Secretary  of 
State,  and  that  he  assures  the  Court  in 
one  of  these  ways  that  the  production 
would,  in  his  opinion,  be  prejudicial  to  the 
public  service.  A  statement  in  Court  on 
his  behalf  by  the  Attorney-General  has 
sometimes  been  accepted  as  equivalent  to 
the  oath  of  the  Secretary  of  State — a  point 
upon  which  I  express  no  opinion — ^but^  in 
my  judgment,  if  the  Secretary  of  State's 
assurance  be  necessary  in  order  to  protect 
the  documents  from  inspection,  a  mere 
statement  such  as  is  contained  in  the  plain- 
tiff's affidavit  is  quite  insufficient — a  pro- 
position for  which  I  think  that  Kain  v. 
Farrer  (3)  is  an  authority — and  I  think 
that  under  such  circumstances  the  assur- 
ance should  be  given  in  some  fashion  less 
open  to  exception  than  by  the  affidavit  of 
one  of  the  parties  to  the  action  in  which 
discovery  is  sought.  I  do  not  mean  to 
lay  down  as  a  matter  of  law  that  such  a 
method  of  proving  the  objection  of  the 
head  of  the  department  can  in  no  case  and 
under  no  circumstances  be  accepted.  Aiti- 
ficial  rules  upon  matters  of  evidence  are 
better  avoided,  so  £Bir  as  is  possible.  I  only 
wish  to  say  that  to  me,  in  the  preseiit 
case,  which  presents  no  exceptional  cir- 
cumstances to  justify  it,  this  method  of 
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esUbliahiDg  the  fact  relied  apon  is  not 
8och  as  I  should  be  prepared  to  act  upon. 

The  question  therefore  arises  whether, 
in  the  absence  of  objection  by  the  respon- 
sible Minister  of  the  Crown,  it  is  the  duty 
of  the  Judge,  on  an  application  for  dis- 
covery, to  prevent  the  disclosure  of  the 
contents  of  such  documents  as  those  now 
in  question — namely,  despatches  on  matters 
connected  with  the  public  service  passing 
between  the  governor  of  a  colony  and  the 
Secretary  of  State.  A  document  of  this 
character  is  undoubtedly  in  the  nature  of 
a  State  paper.  Prima  /aeie,  and  if  it  is 
what  it  professes  to  be,  it  is  called  into 
existence  simply  for  the  service  of  the 
State,  and  it  may  be  expected  to  relate 
not  to  mere  matters  of  business  and  rou- 
tine, but  to  matters  of  government  and 
policy,  and  to  be  in  its  nature  private  and 
oonfidentiaL  There  are  undoubtedly  many 
matters  in  respect  of  which  it  is  the  duty 
of  the  Judge,  quite  apart  from  objection 
taken,  to  prevent  disclosures  of  a  class 
which  it  would  be  undesirable  in  the  public 
interests  to  permit.  If  a  police  officer,  for 
instance,  were  asked  in  Court  from  what 
sonroe  he  got  his  information  in  respect  of 
an  offence,  it  would,  I  apprehend,  as  a 
general  rule,  be  the  duty  of  the  Judge  to 
direct  him  not  to  answer  the  question, 
since  the  mere  possibility  of  having  such 
information  disclosed  would  operate  as  a 
powerful  check  upon  persons  disposed  to 
give  information  in  respect  of  such  matters. 
In  my  opinion,  the  present  case  is  covered 
hy  authority.  In  Anderson  v.  Hamilton 
(12),  in  an  action  against  the  Governor  of 
Heligoland  for  false  imprisonment,  a  cor- 
respondence between  Lord  Liverpool  and 
the  defendant  was  produced  by  the  Under- 
Secretary  of  State.  He  made  no  objection 
on  behalf  of  the  Government  to  the  pro- 
duction of  the  letters ;  but,  notwithstand- 
ing that  fact,  and  while  calling  attention 
to  it.  Lord  Ellenborough  declined  to  allow 
"secrets  of  State  to  be  taken  out  of  the 
hands  of  his  Majesty's  confidential  ser- 
vants." That  was  in  the  year  1816.  In 
Homey,  Bentinck (8)  an  action  was  brought 
against  an  officer  who  had  been  directed 
by  the  Commander-in-Chief  to  hold  an 
enquiry  touching  the  conduct  of  the  plain- 
tiff an  officer  in  the  army,  for  alleged 
Vol.  67.— Q.B. 


libels  contained  in  the  report  of  Vhat  en- 
quiry. The  case  was  tried  in  1819  before 
Chief  Justice  Abbott.  The  report  was 
produced  by  Sir  H.  Torrens,  the  military 
secretary  to  the  Commander-in-Chief,  and 
no  objection  was  raised  by  him  or  on  behalf 
of  the  Commander-in-Chief  to  its  produc- 
tion  j  but,  on  objection  by  the  defendant's 
counsel,  the  Chief  Justice  rejected  it  on 
the  ground  now  under  discussion.  A  bill 
of  exceptions  was  tendered,  and  the  case 
was  argued  before  the  Court  of  Exchequer 
Chamber.  The  question  was  not  whether 
the  defendant  was  entitled  to  protection 
from  the  consequences  of  publishing  a  libel 
on  the  ground  that  it  was  a  privileged 
communication,  but  whether  the  Judge 
was  right  in  excluding  it  altogether  at  the 
trial.  "  The  question,"  said  Chief  Justice 
Dallas,  in  delivering  the  judgment  of  the 
Court,  "  is  whether,  if  Sir  Henry  Torrens 
under  a  mistake  had  been  disposed"  to 
produce  the  report,  ''it  would  not  have 
been  the  bounden  duty  of  the  learned 
Judge  before  whom  the  case  was  tried, 
considering  that  this  document  was  a 
secret,  not  the  privilege  of  the  party  hold- 
ing it,  but  of  which  he  was  a  trustee  on 
behalf  of  the  public,  to  have  interposed 
and  prevented  the  admission  of  such  evi« 
dence,"  and  the  ruling  of  the  learned  Lord 
Chief  Justice  was  upheld  "on  the  broad 
ground  of  State  poHcy  and  public  con- 
venience." In  McElveney  v.  ConneUan  (7), 
the  Court  declined  upon  the  same  grounds, 
and  on  an  application  for  discovery,  to 
order  production  of  the  report  of  a  poor 
law  inspector,  although  there  was  no  evi- 
dence before  it  of  objection  on  the  part  of 
the  head  of  the  department.  This  decision 
was  referred  to,  with  approval,  by  Sir 
Joseph  Napier  in  Staee  v.  GriffUh  ^14), 
and  in  that  case,  both  in  the  course  or  the 
argument  and  in  delivering  the  judgment 
of  the  Privy  Council,  Lord  Chelmsford 
refers  to  Anderson  v.  Hamilton  (12)  as 
laying  down  the  correct  rule  as  to  the 
admissibility  of  public  documents,  and  that 
official  letters  are  not  receivable  in  evi- 
dence. ''It  was  absolutely  necessary," 
says  Lord  Chelmsford,  "before  any  evi- 
dence of  the  contents  of  this  letter  was 

(14)  Law  Bep.  2  P.O.  420. 
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admitted,  that  the  Judge  should  determine 
that  it  was  not  an  official  communication." 
In  1873,  in  Dawkms  v.  L<yrdRokehy{\b)^ 
an  action  of  libel  was  brought  against  the 
defendant  for  statements  made  to  the 
Commander-in-Chief  in  the  report  of  a 
court  of  enquiry  upon  the  conduct  of  an 
officer.  The  contents  of  the  document  in 
question  were  stated  to  the  jury,  where- 
upon Mr.  Justice  Blackburn  directed  a 
verdict  for  the  defendant  on  the  ground 
that  such  proceedings  were  absolutely 
privileged,  even  if  the  statements  they 
contained  were  wilfully  false  and  malicious. 
A  bill  of  exceptions  was  tendered,  and  the 
case  was  heard  by  the  Court  of  Exchequer 
Chamber  in  1873.  It  was  held  by  that 
Court,  on  the  authority  of  Home  v.  Ben- 
tinck  (8),  that  the  proceedings  in  question 
were  inadmissible  in  evidence.  ^'We 
cannot  doubt,"  said  the  learned  Lord  Chief 
Baron,  "  that  if  the  attention  of  the  Judge 
who  tried  the  cause  had  been  called  to  this 
decision,  although  the  parties  had  ad- 
mitted the  evidence,  he  would  have  felt  it, 
in  the  language  of  Chief  Justice  Dallas, 
'  his  bounden  duty  to  have  interposed  and 
prevented  the  admission  of  such  evidence.' " 
I  think  the  above  cases  abundantly  shew 
that  no  sound  distinction  can  be  drawn 
between  the  duty  of  the  Judge  when  ob- 
jection is  taken  by  the  responsible  officer 
of  the  Crown  or  by  the  party,  or  when, 
no  objection  being  taken  by  any  one,  it 
becomes  apparent  to  him  that  a  rule  of 
public  policy  prevents  the  disclosure  of 
the  documents  or  information  sought. 
With  one  exception  the  cases  cited  arose 
with  reference  to  evidence  sought  to  be 
introduced  upon  the  trial.  It  is  obvious 
that  whatever  difference  may  exist  between 
the  case  of  evidence  asked  for  or  tendered 
at  the  trial  and  that  of  an  application  for 
discovery  or  inspection  is  altogether  in 
favour  of  a  refusal  to  order  disooveiy  in 
the  earlier  stages  of  the  case.  I  should  be 
reluctant  to  say  anything  which  could 
interfere  with  the  discretion  of  the  Judge 
at  nisi  prius,  or  to  treat  it  as  impossible 
for  circumstances  to  arise  which  might 
justify  a  Judge  at  the  trial  in  deciding 
that  a  particular  document  of  the  class 

(15)  42  Law  J.  Rep.  Q.B.  63;  45  Law  J. 
Itep.  Q.B.  8;  Law  Bep.  8  Q.B.  265;  ibid.  7  E. 
k,  L  App.  7i4. 


under  consideration  ought  to  be  produced. 
At  the  trial,  in  most  cases,  the  document 
is  only  to  be  got  at  by  subpoenaing  the 
head  of  the  dep«irtment  of  State  conoemed 
with  it.  It  has  happened,  and  may  happen 
again,  that,  insteui  of  stating  that  in  his 
opinion  it  ought,  in  the  interests  of  the 
public  service,  to  be  withheld,  he  submits 
that  very  question  to  the  Court.  The  re- 
sponsible officer  of  State  being  subposnaed, 
has,  at  all  events,  the  opportunity  of  con- 
sidering the  question  and  taking  the  ob- 
jection, and  the  Judge  at  the  trial  has 
a  much  better  opportunity  of  judging 
whether  production  ought  to  be  ordered 
or  allowed  than  the  Court  can  have  upon 
an  application  at  the  present  stage  of  the 
action,  when,  unless  production  be  refused, 
mischief  might  be  done  behind  the  back 
and  without  the  knowledge  of  the  officer 
of  State,  who,  to  put  it  at  the  lowest,  would 
certainly  have  a  right  to  state  his  objec- 
tions to  production,  a  right  whidi,  in  all 
but  exceptional  cases,  would  in  practice 
be  pretty  certain  to  secure  the  protection 
claimed.  The  question  whether  or  not  in 
the  public  interests  production  of  the  docu- 
ment should  not  be  allowed  is  so  flEir  a 
matter  of  State  rather  than  of  legal  de- 
cision, that  it  is  within  the  undoubted 
competence  of  the  responsible  Minister  of 
the  Crown,  by  taking  the  proper  steps,  to 
interfere  and  raise  an  objection,  to  which 
every  tribunal  would  be  certain,  to  say  the 
least,  to  pay  respectful  attention;  and  we 
must  be  careful,  in  dealing  with  an  inter- 
locutory application  like  the  present,  to 
see  that  a  right  which  has  been  establidied 
for  great  purposes  of  public  welfare,  and 
which,  with  one  exception  presently  to  be 
noticed,  has  been  uniformly  respected  at 
niii  prius  for  a  great  number  of  years,  is 
not  frustrated  by  an  order  fpr  discovery. 
The  only  cases  which  can  be  cited  asestab- 
lishing  an3^hing  like  a  conflict  of  authority 
upon  this  important  question  are  Dickson 
v.  Lord  W%Uon{ll)sjidKa%nv.Farrer(y^. 
In  JHckaon  v.  L<yrd  WiUon  (11),  Lord 
Campbell  compelled  a  clerk  in  the  War 
Office,  who  attended  upon  a  subpoena  ad- 
dressed to  the  Commander-in-Chi^,  to 
produce  letters  written  by  the  commanding 
officer  of  a  regiment  to  a  superior  officer 
touching  matters  connected  with  the  dis- 
cipline of  the  regiment,  in  spite  of  his 
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Btatement  that  lie  was  directed  by  the 
head  of  the  department  to  refuse  to 
produce  them.  In  Beatson  v.  Skene  (1), 
the  C!ourt  of  Exchequer,  after  holding  that 
the  proceedings  of  a  military  court  of 
enquiry,  to  the  production  of  which  ob- 
jection was  taken  by  the  Secretary  for 
War,  cotdd  not,  in  the  circumstances  of 
that  case,  be  prodaced,  went  on  to  refer 
to  Dickson  t.  Lord  WiUon  (11),  and  to 
oheenre  that  if  the  documents  were  pro- 
duced without  objection,  or  with  a  mere 
submission  to  the  Judge  as  to  whether 
they  should  be  produced  or  not,  "  the  case 
might  be  different"  In  Dawkins  v.  Lord 
Rokehy  (15)  it  was  said  by  the  Court  of 
Exchequer  Chamber  that  Dickson  t.  Lord 
WiUon  (11)  was  in  conflict  with  the  mass 
of  authorities,  and  it  must  be  considered 
as  orerruled.  In  Eain  v.  Farrer  (3)— an 
action  against  the  Secretary  to  the  Board 
of  Trade  for  acts  done  by  the  Board  of 
Trade— privilege  was  claimed  for  certain 
documents,  on  the  ground  that  the  de- 
fendant objected,  on  the  ground  of  public 
policy,  to  produce  them.  It  was  held  that 
the  affidavit  was  insufficient,  and  produc- 
tion was  ordered.  If  that  case  is  in  con- 
flict with  the  numerous  authorities  above 
cited — and  it  seems  to  me  difficult  entirely 
to  recondle  it  with  them — it  is  dear  that 
they  must  prevail,  and  that  Kain  v.  Farrer 
(3)  cannot  be  supported.  It  was  argued 
on  behalf  of  the  plaintiff  that  the  applica- 
tion  was,  in  any  case,  premature,  and  that 
at  this  stage  an  order  for  discovery  could 
not  be  made,  although  the  documents 
might  be  liable  to  be  disclosed  at  the  trial ; 
and  it  has  undoubtedly  happened  that  in 
many  reported  cases  the  objection  has  been 
taken  at  the  trial,  and  not  to  an  applica- 
tion for  discovery,  which,  as  regards  the 
Courts  of  common  law,  is  a  mc^em  pro- 
ceeding. In  my  opinion,  however,  there 
are  reasons,  which  I  have  already  pointed 
out,  for  refusing  discovery  which  may 
possibly  not  apply  at  the  trial,  and  while 
I  should  be  sorry  to  limit  unnecessarily 
the  right  to  see  documents  at  the  only 
stage  of  the  case  at  which,  very  often,  they 
aw  of  any  practical  value,  on  the  other 
hand  it  must  not  be  forgotten  that  to 
^^rder  production  may  render  of  no  avail 
the  riffht  of  the  Crown,  which  exists  in 
the  public  interest^  to  object  in  the  proper 
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manner  to  publicity  being  given  to  the 
documents.  The  plaintiff  sought  to  ex- 
clude the  documents  in  question,  on  the 
ground  that  they  do  not  belong  to  him,  but 
to  the  Secretary  of  State.  If  this  be  any- 
thing but  another  way  of  putting  the 
proposition  already  dealt  with,  I  do  not 
accede  to  it.  The  copies  to  which  the 
matter  now  in  hand  relates  are,  as  far  as  I 
can  see,  subject  to  the  duty  upon  him  not 
to  dLsdose  them,  the  plaintiff's  own ;  and 
Kearsley  v.  PhiUips  (2),  and  similar  de- 
cisions to  which  a  large  part  of  the  argu- 
ment for  the  plaintiff  was  addressed, 
appear  to  me  to  have  nothing  to  do  with 
this  case,  which  is  not  one  of  joint  owner- 
ship or  custody,  nor  of  ownership  or 
custody  at  all,  nor  depending  upon  any 
considerations  applicable  to  such  cases. 
In  my  opinion  the  order  asked  for  must 
be  refused. 


Solicitors — C.    &    S.   Harrison,    for   plaintiff; 
Soames,  Edwards  k  Jones,  for  defendant. 


1888.    1 

July  27.)  HABBIS  t;.   SLATER. 

Practice — County  Court — Order  of  Com- 
mitment — Prohibition — 32  ds  33  Vict,  c. 
69.  s.  6— Order  XXV.  rule  33  of  the 
County  Court  Rules,  1886. 

The  entry  or  minute  entered  in  the  hook 
of  the  County  Court,  kept  pursuant  to 
the  Rules  of  1886,  of  an  order  of  commit- 
ment pronounced  by  a  County  Court  Judge 
in  open  Court  is  not  an  order;  and  the 
High  Court  wiU  entertain  no  application 
for  prohibition  relative  to  an  order  so  pro- 
nounced and  entered  until  it  has  been 
drawn  up. 

This  was  a  motion  by  the  defendant  for 
an  order  prohibiting  all  further  proceed- 
ings by  a  County  Court  Judge  and  his 
bailiff  upon  an  order  of  commitment.  The 
learned  Judge  at  chambers  had  refused 
the  application. 

The  order  of  commitment  had  been 
made  against  the  defendant  by  the  County 
Court  Judge  in  open  Court,  and  provided 
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that  the  defendant  was  to  be  imprisoned  for 
a  fixed  period,  but  its  operation  was  to  be 
suspended  for  a  month.  No  formal  order 
had  been  then  and  there  drawn  up  and 
issued  in  the  terms  of  Oixier  XXV.  rule 
33  of  the  County  Court  Roles,  1886,  nor 
in  the  form  No.  55  of  the  appendix,  which 
would  shew  on  the  face  of  it  the  ground 
on  which  it  had  been  made ;  but  the  par- 
ticulars of  the  order  as  pronounced  in  Court, 
setting  out  names,  dates,  and  figures  in 
columns,  had  been  entered  in  Book  H, 
kept  by  the  Eegistrar  in  the  County 
Court  in  pursuance  of  rule  2,  Order  II.  of 
the  same  Eules  of  1886. 

Tha  defendant  in  person. —  The  pro- 
visions of  section  5  (la)  of  the  Debtors 
Act,  1862,  have  not  been  complied  with. 
The  order  as  it  now  stands  on  the  book 
of  the  Court  does  not  shew  on  its  face  the 
grounds  on  which  it  was  made,  and  these 
grounds  ought  to  be  shewn. 

T.  Willes  GhUty,  for  the  plaintiflf.— It 
is  submitted  that  in  the  first  place  the 
minute  of  the  order  entered  in  Book  K 
is  the  order  during  the  period  of  suspen- 
sion for  a  month.  If  this  is  not  so,  then 
the  defendant  has  come  too  soon,  since  no 
order  has  been  at  present  drawn  up.  This 
is  a  matter  of  procedure,  and  cases  shew 
that  prohibition  will  not  lie  against  mat- 
ters of  procedure  only.  There  is  no  duty 
cast  upon  the  County  Court  authorities  to 
draw  up  the  order  in  form  the  moment  it 
is  pronounced.  Here  the  County  Court 
Judge  did  all  that  the  Act  required  him  to 
do,  and,  having  satisfied  himself  that  the  de- 
fendant had  ample  means  and  yet  refused 
^  P^y^  pronounced  the  commitment 
against  him  in  open  Court.  He  however 
thought  fit  to  suspend  its  operation  for  a 
month.  It  is  submitted  that  no  irregu- 
larity has  been  committed,  or  if  there  has 
been  any  it  does  not  go  to  the  jurisdiction ; 
accordingly  this  application  (E^iould  be  re- 
fused. 

As  to  the  confusion  created  by  the  am- 
biguous use  of  the  word  "  order,"  without 
describing  what  order,  the  judgment  of 
Lord  Halsbury,  L.C.,  in  SUmor  v.  FowU 
(1)  (at  p.  391),  is  in  point. 

The  defendant,  in  reply. 

(I)  Ante,  p.  387  ,•  Law  Bep.  13  App.  Oas.  20. 


LoBD  CoLEBiDOE,  C.J. — I  am  of  opinion 
that  this  application  to  us  for  a  writ  of 
prohibition  must  be  refused  upon  the 
ground  that  it  has  been  made  too  soon. 
At  the  present  time  there  is  nothing  for 
us  to  prohibit  The  order  of  commitment 
has  not,  as  yet,  been  drawn  up.  When 
this  has  been  done  we  might  oitertain 
and  consider  an  application  relative  to  it; 
but  until  the  order  has  been  drawn  up  we 
cannot  interfere.  The  memorandum  or 
minute  of  an  order  such  as  at  present 
appears  in  Book  H  is  not  an  order.  This 
minute  contains  a  recital  relating  to  the 
debtor's  means,  and  upon  the  order  being 
drawn  up  this  will  appear  upon  the  face 
of  it.  What  the  statute  means,  and  what 
it  says,  is  that  this  is  an  order  which  can 
only  be  pronounced  by  a  Judge  or  his 
deputy.  Accordingly,  this  is  what  has 
been  done  in  the  present  case  :  the  Judge, 
having  satisfied  himself  that  the  debtor's 
means  were  ample,  has  given  a  direction 
in  open  Court  that  the  order  shall  go. 
But  there  is  nothing  in  the  statute  to 
shew  that  this  order  so  pronounced  most 
or  need  be  then  and  there  drawn  up. 
When  it  is  drawn  up  clearly,  the  grounds 
upon  which  it  is  made  must  appear  upon  the 
fJEUse  of  it.  Here  the  learned  County  Conrt 
Judge  thought  fit  to  suspend  the  operation 
of  the  order  for  thirty  days,  just  as  in 
these  Courts  we  make  certain  orders  and 
desire  that  no  steps  shall  be  taken  upon 
them  for  some  stated  period.  I  am  of 
opinion  that  the  entry  in  Book  H  is  the 
entry  of  a  minute  of  an  order ;  and  in 
this  opinion  I  am  supported  by  the  deci- 
sion of  the  House  of  Lords  in  Stonar  v. 
Fouole  (1).  In  that  case,  in  which  our 
dedsion  in  the  Court  below  was  reversed, 
we  had  fladlen  into  the  mistake  we  did 
because  we  had  not  the  order  then  in 
question  before  us.  But  the  House  of 
Lords  did  not  say  or  intimate  that  any- 
thing less  than  the  order  as  required  by 
the  County  Court  Act  would  do.  There- 
fore, in  my  opinion,  this  decision  is  a 
direct  authority  for  saying  that  the  order 
in  the  present  case  has  not  yet  been  made, 
and  that  accordingly  there  is  good  ground 
for  our  refusal  of  the  prohibition  sought 

BowEK,  L. J.— This  is  an  application  to 
us  for  a  prohibition  to  the  Cooniy  Court 
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upon  the  ground  that  there  is  in  existence 
no  order  which  shews  on  its  fisice  the 
grounds  of  commitment.  Bat  the  answer 
is  plain  :  the  time  has.  not  yet  arrived  for 
the  order  to  be  drawn  up.  When  this 
has  been  done,  then  the  debtor  may  pro- 
ceed ;  but  at  present  there  is  nothing  for 
him  to  proceed  upon.  The  whole  case 
has  been  argued  upon  a  wrong  basis  if 
the  ground  taken  in  opposition  to  this 
application  is  that  the  order  exists.  The 
true  interpretation  of  the  Act  is  that  the 
power  is  to  be  used  by  the  Judge  in  open 
Court  and  not  otherwise. 

Eule  discharged. 

Solicitor-^.  Weller,  for  plaintiff;  F.  0.  Slater, 
in  person. 


CHESTER  UNION  V.  THE 
OUAKDIANS  OF  THE  POP- 
LAR UNION. 


[IN  THE  COUBT  OF  APPEAL.] 

{THE  GUARDIANS  OF  THE  DOR 

Poor  Lcm — Settlement— Deserted  Wife 
^^Eushand  without  Settlement — Wife^s 
Maiden  Settlement — Retention  of  Settle- 
ment derived  from  Wife^a  Father — Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  ^  40  Vict.  e.  61),  s.  35. 

[For  the  report  of  the  above  case,  see 
67  Law  J.  Rep.  M.C.  78.] 


1888.  1  THE  LEICESTER  URBAN  SANX- 

April  24, 27.  j  tart  authority  v.  Holland. 

Justice  of  Peace — Claim  of  Eight — 06- 
ftmeXion  in  Street — Highway — Jurisdio- 
tion-'-Towns  Police  Clauses  Act,  1847  (10 
<fe  11  Vict.  e.  89). 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Hep.  M.C.  76.] 


1888 
Jan.  30, 

Feb, 
August 


ill.  J 


THE  MOGUL  STEAMSHIP  COM- 
PANY (limited)  V.  MCGRE- 
GOR, GOW  AND  COMPANY 
AND   OTHERS. 


Conspiracy — Ship — Freight  —Cornbina- 
tion  to  keep  down  Freights — Rival  Ship- 
owners — Inducing  Customers  by  profitable 
Offers — Restraint  of  Trade, 

The  plaintiffs  complained  that  the  defen- 
dants unlawfuUy  contrived  and  conspired 
to  prevent  the  plaintiffs  carrying  on  their 
trade  by  forming  themselves  into  a  con^ 
ference  offering  a  rebate  of  five  per  cent, 
upon  aU  freights  paid  by  those  shippers 
who  shipped  their  cargoes  on  board  con- 
ference vessels  alone,  to  the  eacchtsion  of  the 
plaintiffs'  vessels: — Held,  thcU  the  com- 
bination was  not  unlawful,  and  that  the 
defendants  were  not  guilty  of  a  misde- 
meanour ;  that  the  acts  done  in  pursuance 
of  the  combination  were  not  unlawful, 
wrongful,  malicious,  nor  in  restraint  of 
trade.  The  bargain  was  one  the  defen- 
dants had  a  right  to  make,  and  they  were 
entitled  to  judgment. 

This  was  an  action  in  which  the  plaintifis 
claimed  damages  for  conspiracy  and  an  in- 
junction, tried  by  Lord  Coleridge,  C.J., 
without  a  jury.  The  circumstances  which 
gave  rise  to  it  and  the  facts  connected 
with  it  have  been  already  set  out  in  the 
report  of  the  case  (64  Law  J.  Bep.  Q.B. 
640 ;  Law  Eep.  15  Q.B.  D.  474),  when  the 
plaintiffs  applied  to  a  Divisional  Court  for 
an  interim  injunction  against  the  defen- 
dants, restraining  them  from  acting  in 
such  a  way  as  to  prevent  the  plaintiffs 
carrying  on  their  lawful  business  as  mer- 
chants. 

Shortly,  the  case  was  that  the  defen- 
dants entered  into  a  conference  for  the 
purpose  of  working  the  homeward  tea  trade 
by  offering  a  rebate  of  five  per  cent,  upon 
all  freights  paid  by  the  shipper  to  the 
conference  vessels,  such  rebate  not  to  be 
paid  to  any  shipper  who  shipped  tea  at 
Shanghai  or  Hankow  in  any  vessels  but 
those  belonging  to  the  conference.  From 
this  conference  the  plaintiffs  were  ex- 
cluded. 

Sir  Emry  James^  Q.d  Crump,  Q.C., 
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Mbffnl  Steamship  Co,  v.  McGregor^  Ocw  ^  Co, 

Barnes,  Q.C.,  and  Sims  WiUiams^  for  the 
plaintiffs. 

Sir  Charles  BusseU,  Q.C.,  Sir  Horace 
Davey,  Q,C.,  Finlay^  Q.C.,  and  PoUard, 
for  the  defendants. 

The  arguments  and  the  cases  cited  on 
either  side  are  exhaustively  dealt  with  in 
the  written  judgment  of  the  Lord  Chief 
Justice. 

Cur.  adv.  vuU. 

Lord  Coleridoe,  C.J.  (on  August  11), 
delivered  the  following  written  judgment : 
This  case  has  stood  over,  from  causes  not 
under  my  control,  for  much  longer  than 
I  could  have  desired;  but  at  last  1  am 
able  to  give  an  opinion  on  it.  In  this  case 
the  plaintiffs  are  a  company  of  shipowners 
trading,  or  desirous  of  trading,  between 
Australia  and  this  country,  taking  China 
by  the  way,  and  desirous,  in  particular,  of 
sharing  in  the  transport  of  what  has  been 
called  the  "tea  harvest,"  the  time  of 
which  is  in  the  late  spring  and  early 
summer  months,  and  the  places  for  load- 
ing which,  as  far  as  this  case  is  con- 
cerned, are  Shanghai,  at  the  mouth  of  the 
Yang-tze-Kiang,  and  Hankow,  a  place 
about  600  miles  up  the  stream  of  that 
great  river.  The  defendants  are  a  number 
of  great  shipowners,  companies,  and  private 
partnerships,  trading  for  the  most  part  fram 
this  country  to  China,  and  from  China  to 
this  country  direct,  and  who,  being  desirous 
to  keep  this  very  valuable  trade  in  their 
own  hands,  and  to  prevent,  if  they  can,  the 
lowering  of  freights — the  ruinous  lowering, 
as  they  contend — which  must  follow,  as 
they  say,  from  absolutely  unrestricted  com- 
petition, entered  into  what  they  call  a  con- 
ference, for  the  purpose  of  working  the 
homeward  trade  by  offering  a  rebate  of 
five  per  cent,  upon  all  freights  paid  by  the 
shippers  to  the  conference  vessels,  such 
rebate  not  to  be  paid  to  any  shipper  who 
shipped  any  tea  at  Shanghai  or  Hankow 
in  any  vessels  but  those  belonging  to  the 
conference  (the  rebate  was  not  confined 
to  these  ports,  but  I  think  that  an  im- 
material circumstance).  The  agreement 
between  the  members  of  the  conference  was 
entered  into  in  April,  1884,  and  during 
that  year  the  now  plaintiffs  were  admitted 
to  share  in  its  benefits.  They  were  excluded 
in  1886.    They  xefused  to  acqnieBce  in  the 


exclusion,  and  a  oommercial  conflict  was 
the  result,  in  which,  as  I  understand,  both 
parties  suffered  heavily;  and  it  is  for  the 
loss  which  the  plaintiffs  say  they  suffered  by 
the  pi-oceedings  of  the  conference,  who,  they 
allege,  "bri^,  coerced,  and  induced" 
shippers  to  forbear  from  shipping  cargoes 
in  the  plaintiffs'  vessels,  that  this  action  is 
brought.  The  question  is,  will  the  action 
lie  1  If  I  hold  that  it  will,  the  damages  are 
to  be  enquired  into  and  settled  elsewhere. 
It  may  perhaps  be  material,  at  all  events 
I  desire  to  shew  that  I  have  not  foigott«i 
that  there  is,  from  the  defendants;*  point  of 
view,  some  moral  and  sensible  defence  for 
their  conduct,  whatever  legal  view  may  at 
last  be  taken  of  it.  They  run^^r  at  the  time 
of  the  conference  they  did  run — steamers 
regularly  all  the  year  round  from  England 
to  China  and  back  again,  conferring,  as 
they  say,  thereby  a  considerable  benefit  on 
the  mercantile  community  of  both  coun- 
tries. Further,  they  allege— and  I  think, 
upon  the  evidence  before  me,  truly  allege 
—that  they  could  not  do  this  at  a  profit, 
and  that  they  would  therefore  probably 
cease  to  do  it  at  all,  unless  they  could 
practically  monopolise  the  carrying  of  the 
tea  at  Shanghai  and  Hankow  during  the 
Chinese  tea  harvest.  It  is  the  large  profit 
they  make  by  keeping  up  the  rate  of  tea 
freights — so  to  call  &em — which  enables 
them  to  give  a  regular  line  of  communica- 
tion during  the  other  months  of  the  year. 
They  contend,  therefore,  that  what  they 
did  by  the  rules  of  the  conference  was  not 
purely  selfish,  though  of  course  self-interest 
guided  them,  but  that  there  were  real  and 
large  public  benefits  accruing  to  the  in- 
habitants of  China  and  England  from  the 
course  which  they  pursued.  I  think  there 
is  ground  for  this  contention,  and  it  should 
be  kept  in  mind. 

The  complaint,  then,  is  this,  that  the 
defendants  unlawfully  combined  or  con- 
spired to  prevent  the  plaintifls  from  carry- 
ing on  their  trade;  that  they  did  prevent 
them  by  the  use  of  unlawful  means  in 
furtherance  of  such  unlawful  combination 
or  conspiracy,  and  that  from  such  unlaw- 
ful combination  or  conspiracy  damage  has 
resulted  to  the  plaintiffs.  The  defendants 
answer  that  neither  was  their  combination 
unlawful  in  itself,  nor  were  any  unlawful 
means  used  in  furtherance  of  it;  but  the 
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dftmAge,  if  anj,  to  the  plaintiffs  was  the 
necessary  and  ineyitable  result  of  the  de- 
fendants carrying  on  their  lawful  trade  in 
a  lawful  manner.  These  are  the  conten- 
tions on  the  two  sides.  Is  there  anything 
in  the  law  applicable  to  this  subject  in 
which  they  are  agreed  \  In  the  statement 
of  the  law,  as  might  be  expected  from  the 
counsel  who  argued  the  case,  there  was 
often  a  close  apparent  agreement;  but 
when  it  came  to  the  application  of  it,  the 
Game  words  were  evidently  not  always 
used  on  both  sides  in  the  same  sense.  I 
haye  carefully  read  over  again  and  con- 
sidered the  arguments,  and  it  seems  to 
me  it  will  be  better  that  I  should  en« 
deavour  to  state  what  I  conceive  to  be  the 
law  upon  the  matter  in  dispute,  and  then 
apply  it  to  the  facts  before  me,  which,  as 
most  of  them  depended  upon  written  docu- 
ments, can  hardly  be  said  to  have  been 
much  disputed. 

It  cannot  be,  nor  indeed  was  it,  denied 
that  in  order  to  found  this  action  there 
must  be  an  element  of  unlawfulness  in  the 
oombinatioii  on  which  it  is  founded,  and 
that  this  element  of  unlawfulness  must 
exist  aL'ke  whether  the  combination  is  the 
subject  of  an  indictment  or  the  subject  of 
an  action.  But  whereas  in  an  indictment 
it  suffices  if  the  combination  exists  and  is 
unlawful,  because  it  is  the  combination 
itself  which  is  mischievous  and  which 
gives  the  public  an  interest  to  interfere 
by  indictment,  nothing  need  actually  be 
done  in  furtherance  of  it.  In  the  Bridge- 
wUer  Ccue  (1),  referred  to  at  the  Bar, 
and  in  which  I  was  counsel,  nothing  was 
done  in  fact,  yet  a  gentleman  was  con- 
victed because  he  had  entered  into  an  un- 
lawful combination,  from  which,  almost  on 
the  spot,  he  withdrew,  and  withdrew  alto- 
gether. No  one  was  harmed,  but  the 
public  offence  was  complete.  This  is  in 
accordance  with  the  express  words  of  Mr. 
Justice  Bayley,  at  page  76  in  The  King  v. 
De  Berenger  (2).  It  is,  however,  other- 
wise in  a  civd  action.  It  is  the  damage 
which  results  from  the  unlawful  combina- 
tion, and  not  the  unlawful  combination 
itself,  with  which  the  civil  action  is 
Qoncemed.  It  is  not  every  combination 
which  is  unlawful,  and  if  the  combination 

(1)  Unreported. 

(2)  3  M.  &  S.  67. 


is  lawful — ^that  is  to  say,  is  for  a  lawful 
end  pursued  by  lawful  means — or,  being 
unlawful,  there  is  no  damage  from  it  to 
the  plaintiff,  the  action  will  not  lie.  In 
these  last  sentences  *'  damage  "  means  legal 
injury ;  mere  loss  or  disadvantage  will  not 
sustain  the  action.  Once  more,  to  state 
the  proposition  somewhat  differently,  with 
a  view  to  some  of  the  arguments  addressed 
to  me,  the  law  may  be  put  thus :  If  the 
combination  is  unlawful,  then  the  parties 
to  it  commit  a  misdemeanour,  and  are 
offenders  against  the  State ;  and  if,  as  the 
result  of  such  unlawful  combination  and 
misdemeanour,  a  private  person  receives  a 
private  injury,  that  gives  such  a  person  a 
right  of  private  action. 

It  is,  therefore,  no  doubt  necessary  to 
consider  the  object  of  the  combination,  as 
well  as  the  means  employed  to  effect  the 
object,  in  order  to  determine  the  legality  or 
illegality  of  the  combination;  and  in  this 
case  it  is  clear  that  if  the  object  were 
unlawful,  or  if  the  object  were  lawful  but 
the  means  employed  to  effect  it  were  unlaw- 
ful, or  if  there  were  a  combination  either 
to  effect  the  unlawful  object  or  to  use  the 
xmlawful  means,  then  the  combination  was 
unlawful,  then  those  who  formed  it  were 
misdemeanants ;  and  a  person  injured  by 
their  misdemeanour  has  an  action  in  re- 
spect of  his  injury. 

If  this  statement  of  the  law,  clear  as  I 
hope,  be  also  accurate,  as  I  believe,  there 
is  no  need  to  enter  into  the  historical 
enquiry  as  to  how  the  action  on  the  case 
in  the  nature  of  a  conspiracy  grew  out  of 
the  old  and,  for  many  years,  disused  writ 
of  conspiracy,  which  was  very  limited  in 
its  operation,  and  the  judgment  in  which 
was  followed  by  very  terrible  consequences. 
Those  who  desire  to  follow  out  an  inter- 
esting but  otiose  enquiry  may  find  all  the 
materials  for  it  in  FUzherhert  Be  Nalura 
Bretfium,  page  260  (edition  of  1730,  en- 
riched with  Lord  Hale's  notes),  and  in 
the  judgment  of  Lord  Holt  in  Savill  v. 
Roberts,  reported  in  various  books,  but 
best  and  most  fully  in  1  Lord  Raymond^ 
374,  and  very  well  in  Carthew,  416,  where 
especially  tho  distinction  between  the  ordi- 
nary judgment  in  an  action  on  the  case 
and  a  vilUnous  judgment,  as  explained  in 
Jacob's  and  Tomlin's  Dictionaries,  is 
pointed  out  and  insisted  on. 
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The  whole  law  on  this  subject  may  be 
found  in  a  most  convenient  form  in  the 
notes  to  Hutchins  v.  HiUchins,  a  cajse 
decided  in  the  Supreme  Court  of  the  State 
of  New  York  in  1846,  and  published  by 
Mr.  Melville  Bigelow  in  his  very  valuable 
collection  of  "  Leading  Oases  on  the  Law 
of  Torts,"  p.  207.  (I  cite  from  the  Boston 
edition  of  1875.)  The  first  paragraph  of 
the  judgment  of  Chief  Justice  Nelson  in 
that  case  contains  an  admirable  statement 
of  the  law,  and  BtUler'a  Nisi  Prius^  13a 
and  14,  and  Selwyn*8  Nisi  PriuSy  may  also 
be  usefully  referred  to,  as  also  the  note  to 
Skinner  v.  Gunton  and  others  (3),  and 
Termes  de  la  Ley,  tit.  "  Conspiracy." 

It  will  appear  from  the  statement  which 
I  have  given  of  what  I  believe  to  be  the 
law  that  I  cannot  assent  without  some 
qualification  to  the  propositions  which  were 
pressed  upon  me  by  the  learned  counsel 
for  the  contending  parties  in  this  case. 
For  the  same  reason  I  do  not  propose  to 
enter  into  a  detailed  examination  of  the 
many  cases  which  were  cited  in  argument. 
I  believe  that,  fairly  considered  and  rightly 
looked  at,  every  case,  including  the  much 
canvassed  case  of  The  King  v.  Turner  (4), 
will  be  fouud  to  be  consistent  with  these 
principles,  although  there  are  isolated  dicta 
of  very  great  Judges,  probably  in  these 
very  terms  (if  the  terms  are  rightly  re- 
ported), going  beyond  the  law,  certainly 
quite  irreconcilable  with  each  other. 

On  one  side  are  extreme  cases,  such  as 
Keeble  v.  HickringiU,  in  which  at  first  in 
the  1 1  Modem,  p.  73,  Lord  Holt  doubted, 
but  finally  at  page  131  of  the  same  volume 
gave  judgment  for  the  plaintiff;  and  2^he 
Queen  v.  Druitt  (5),  in  which,  unless  he 
is  misreported,  Baron  Bramwell  said  he 
thought  a  combination  to  treat  a  man  with 
''  black  looks "  was  an  indictable  misde- 
meanour (a  decision,  if  it  be  one,  which 
might  assuredly  land  us  in  unexpected  and 
singular  results) ;  and  the  very  broad  dictum 
of  Chief  Justice  Pratt  in  The  King  v.  The 
Journeymen  Tailors  of  Cambridge  (6), 
that  a  conspiracy  of  any  kind  is  illegal, 
though  the  matter  they  conspired  about 
might  have  been  quite  lawful  for  them  to 

(3)  1  Wms.  Saund.  22Sd  (5th  ed.),  1846. 

(4)  13  East,  228. 
(6)  10  CJox  0.  C.  593. 
(6)  8  Mod.  11. 


do.  These  are,  perhaps,  as  extreme  as 
can  be  found  on  one  side.  On  the  other 
is  the  questioned  and  possibly  overruled 
case  of  7%e  King  v.  Turner  (4),  decided  by 
Lord  Ellenborough,  and  Justioes  Grose, 
Le  Blanc,  and  Bayley.  The  view  which 
Lord  Ellenborough  took  of  the  facts  of 
that  case  appears  rather  from  his  inter- 
locutory observations  at  page  230,  than 
from  his  judgment  on  the  page  following. 
It  is  difficult  not  to  acquiesce  in  the  good 
sense  of  Lord  Ellenborough's  observations, 
and  speaking  as  I  wish,  and  indeed  ought 
to  speak,  with  greatful  respect  of  Lord 
Campbell,  I  do  not  feel  so  sure  that  Lord 
Ellenborough  was  wrong  simply  because 
Lord  Campbell  in  The  Queen  v.  JRotolands 
(7)  says  he  has  no  doubt  he  was  so.  Be 
that  as  it  may,  and  if  it  were  that  Lord 
Ellenborough  and  the  Court  did  wrongly 
apply  the  principles  of  law  in  The  King  v. 
Turner  (4),  those  principles  are  clearly  and 
forcibly  stated,  in  accordance  with  what  I 
have  endeavoured  to  express,  by  Lord 
iEllenborough  himself.  The  case  of  The 
King  v.  Ecdes  (8),  before  Lord  Mans- 
field and  Justices  Willes  and  Buller, 
turned  upon  pleading;  the  motion  was 
in  arrest  of  judgment.  The  decision  was 
that  after  verdict  the  indictment  was 
good ;  and  the  case  itself  is  expressly  com- 
mented on,  explained,  and  distinguished 
by  Lord  Ellenborough  in  The  King  v. 
Turner  (4).  There  were  a  number  of 
cases,  of  which  Winsmore  v.  Greer^fdc 
(9),  Lumley  v.  Gye  (10),  and  Botoen  v.  Hcdl 
(11)  were  examples,  in  which  the  question 
of  conspiracy  did  not  arise ;  but  they  were 
cited  to  shew  what  cases  of  interference 
with  what  sort  of  contracts  had  been  held 
actionable  by  the  Courts  at  the  suit  of  one 
individual  against  another.  Now  all  these 
cases  bind  me  sitting  here,  and  I  neither 
question  nor  desire  to  evade  their  autho- 
rity. But  they  do  not  help  me  much.  I 
do  not  doubt  the  acts  done  by  the  de- 
fendants here,  if  done  wrongfully  and 
maliciously,  or  if  done  in  fartheranoe  of 

(7)  21  Law  J.  Bep.  M.a   81 ;    Law   Rep. 
17  Q.B.  671. 

(8)  1  L.O.C.  274. 

(9)  WiUes,  677. 

(10)  2  Ell.  &  B.  216 ;  22  Law  J.  Bep.  Q.B.  463. 

(11)  50  Law  J.  Bep.  Q.B.  305;  Law  Bep. 
6  Q.B.  D.  333. 
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%  wTongful  and  malioious  oombination, 
would  be  ground  for  an  action  on  the  case 
at  the  suit  of  one  who  suffered  injury  from 
them.  The  question  comes  at  last  to  this, 
what  was  the  character  of  these  acts,  and 
what  was  the  motive  of  the  defendants  in 
doing  them  %  The  defendants  are  traders, 
with  enormous  sums  of  money  embarked 
in  their  adventures,  and,  naturally  and 
allowably,  desirous  to  reap  a  profit  from 
their  trade.  They  have  a  right  to  push  their 
lawful  trade  by  all  lawful  means.  They 
have  a  right  to  endeavour  by  lawful  means 
to  keep  their  trade  in  their  own  hands,  and 
by  the  same  means  to  exclude  others  from 
ite  benefits  if  they  can.  Amongst  other 
lawful  means  is  certainly  included  the  in- 
ducing,  by  profitable  offers,  customers  to 
deal  with  them  rather  than  with  their 
rivals.  It  follows  that  they  may,  if  they 
think  fit,  endeavour  to  induce  customers  to 
deal  with  them  exclusively  by  giving  notice 
that  only  to  exclusive  customers  will  they 
give  the  advantage  of  their  profitable 
offers.  I  do  not  think  that  it  matters  that 
the  withdrawal  of  the  advantages  is,  as  it 
is  no  doubt,  out  of  all  proportion  to  the 
injury  inflicted  on  those  who  withdraw 
them,  by  the  customers  who  decline  to 
deal  exclusively  with  other  traders.  It  is 
a  bargain  whidi  persons  in  the  position  of 
the  defendants  here  had  a  right  to  make, 
and  those  who  are  parties  to  the  bargain 
mast  take  it  or  leave  it  as  a  whole.  Of 
coercion,  of  bribery,  I  see  no  evidence.  Of 
inducing,  in  the  sense  in  which  that  word 
is  used  in  the  class  of  case  to  which  LawX&y 
V.  Oyt  (10)  belongs,  I  see  none  either. 

One  woixl  in  passing  only  on  the  con- 
tention that  this  combination  of  the  de- 
fendants was  unlawful  because  it  was  in 
restraint  of  trade.  It  seems  to  me  it  was 
no  more  in  restraint  of  trade,  as  that 
phrase  is  used  for  the  purpose  of  avoiding 
contracts,  than  if  two  tailors  in  a  village 
agreed  to  give  their  customers  five  per 
cent,  off  their  bills  at  Christmas  on  con- 
dition of  these  customers  dealing  with 
them  and  with  them  only.  Eestraint  of 
trade,  with  deference,  has  in  its  legal  sense 
nothing  to  do  with  this  question.  But  it 
is  said  that  the  motive  of  these  acts  was  to 
ruin  the  plaintiffs,  and  that  such  a  motive, 
it  has  been  held,  will  render  the  combina- 
tion itself  wrongful  and  malicious,  and 
Vol.  67.— Q.B. 
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that  if  damage  has  resulted  to  the  plaintiffs 
an  action  will  lie.  I  concede,  at  once,  and 
in  the  fullest  way,  that  if  the  premisses 
are  established  the  conclusion  inevitably 
follows.  It  is  too  late  to  dispute,  if  I  desired 
it,  as  I  do  not,  that  a  wrongful  and  malici- 
ous combination  to  ruin  a  man  in  his  trade 
may  be  ground  for  such  an  action  as  this. 
Was  then  this  such  a  combination  \  The 
answer  to  this  question  has  given  me  much 
trouble,  and  I  own  to  the  weakness  of 
having  long  doubted  or  hesitated  before  I 
could  make  up  my  mind  upon  it.  There 
can  be  no  doubt  that  the  defendants  were 
determined,  if  they  could,  to  exclude  the 
plaintiffs  from  this  trade.  Strong  expres- 
sions were  drawn  from  some  of  them  in 
cross-examination,  and  the  telegrams  and 
letters  shewed  the  importance  they  attached 
to  the  matter,  and  their  resolute  purpose  to 
exclude  the  plaintiffs  if  they  could,  and  to 
do  so  without  any  consideration  for  the 
results  to  the  plaintiffs  if  they  were  success- 
fully excluded.  This  I  think  is  made  out, 
and  I  think  no  more  is  made  out  than 
this. 

Is  this  enough  %  It  must  be  remembered 
that  all  trade  is,  and  must  be  in  a  sense, 
selfish.  Trade  not  being  infinite,  nay, 
the  trade  of  a  particular  place  or  district 
being  possibly  very  limited,  what  one  man 
gains  another  man  loses.  In  the  hand- 
to-hand  war  of  commerce,  as  in  the  con- 
flicts of  public  life,  whether  at  the  Bar,  in 
Parliament,  in  medicine,  in  engineering, 
men  fight  on  without  much  thought  of 
others,  except  a  desire  to  excel  or  defeat 
them.  Very  lofty  minds,  like  Sir  Philip 
Sidney  with  his  cup  of  water,  will  not 
stoop  to  take  an  advantage  if  they  think 
another  wants  it  more.  Our  age,  in  spite 
of  high  authority  to  the  contraiy,  is  not 
without  its  Philip  Sidneys,  but  these  are 
counsels  of  perfection  which  it  would  be 
silly  indeed  to  make  the  measure  of  the 
rough  business  of  the  world  as  pursued  by 
ordinary  men  of  business,  llie  line  is 
difficult  to  draw,  but  I  cannot  see  that 
these  defendants  have  passed  the  line 
which  separates  the  reasonable  and  legiti- 
mate selfishness  of  traders  from  wrong  and 
malice.  In  1884  they  admitted  the  plain- 
tiffs to  their  conference  \  in  1885  they  ex- 
cluded them,  and  they  were  determined  no 
doubt  to  make  the  exclusion  complete  and 
4A 
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effective,  and  not  from  any  personal  malice 
or  ill-will  to  the  plaintiffs  as  indiyiduals, 
but  because  thej  were  determined,  if  they 
could,  to  keep  the  trade  to  themselves; 
and  if  they  permitted  persons  in  the  posi- 
tion of  the  plaintifls  to  come  and  share  it, 
they  thought,  and  honestly,  and,  as  it  turns 
out,  correctly  thought,  that  for  a  time  at 
least  there  would  be  an  end  of  their  gains. 
The  plaintiffs'  conduct  cannot  affect  their 
right  of  action  if  they  have  it ;  but  it  is 
impossible  not  to  observe  that  they  were 
as  reckless  of  consequences  in  regard  to  the 
defendants  as  they  accuse  the  defendants 
of  being  in  regard  to  themselves ;  that  they 
were  as  determined  to  break  in  as  the  de- 
fendants were  determined  to  shut  out ;  and 
that  they  made  their  threats  of  smashing 
freights  and  injuring  the  defendants,  a 
mode  of  rather  forcible  suasion  to  the  de- 
fendants to  let  them  into  the  conference. 
If  they  have  their  right  of  action,  they 
have  it;  if  they  have  it  not,  their  own 
conduct  disentitles  them  to  much  sym- 
pathy. On  the  whole  I  come  to  the  con- 
clusion that  the  combination  was  not 
wrongful  and  malicious,  and  that  the  de- 
fendants were  not  guilty  of  a  misdemeanour. 
I  think  that  the  acts  done  in  pursuance  of 
the  combination  were  not  unlawful,  not 
wrongful,  not  malicious,  and  that,  therefore, 
the  defendants  are  entitied  to  my  judg- 
ment. 

JvdgmentfoT  defendcmta. 


Solicitors — ^Qellatly  &  Warton,  for  plaintiflb; 
Freshfields  k  Williams,  for  defendants. 


[IN  THB  COURT  OF  APPEAL.] 
M       5    I  "^**  ^^  WOODALL. 

Appeal  —  Haheas  Corpus  —  Practice — 
Committal  on  Extradition  WarrcurU  — 
"  Criminal  Cause  or  Matter" — Judicature 
Act,  1873  (36  <l&  37  Vict,  c  66),  as.  19  and 
47 -^Extradition  Act,  1870  (33  <^  34  Vict, 
c.  52),  s.  10. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  71.] 


1888.     1  ROBSOK  V.  THE  OWNEBS  OF  THE 

May  29.  J  barge  kate. 

County  Court — Admiralty  Jurisdiction 
— Collision — County  Courts  Admiralty 
Jurisdiction  Acts,  1868  (31  <i&  32  Vict.  c. 
71),  s.  3,  syJhs.  3,  and  1869  (32  de  33  Viet. 
c.  51),  s.  4  (1). 

Damage  caused  by  the  mainaaU  gear  of 
a  barge  sailing  past  a  wharf  and  coming 
in  contact  u}ith  a  pH&driving  engine  fxed 
on  the  wharf  is  not  "  damage  by  colHsicn** 
within  the  meaning  of  the  3rc2  suih.seetion 
of  section  S  of  the  County  Court  Admiralty 
Jwrisdiction  Act,  1868.  Accordingly  the 
County  Court  cannot,  in  exercise  of  iU 
admiralty  jurisdiction,  try  and  detmniiM 
a  daimfor  damage  so  caused. 

This  was  an  ex  parte  application  for  a 
rule  calling  upon  the  Judge  of  the  City 
of  London  Court  to  shew  cause  why 
he  should  not  try  and  determine  a  cause 
of  "  damage  by  collision  "  within  the  3rd 
sub-section  of  section  3  of  the  Oountj 
Courts  Admiralty  Jurisdiction  Act,  1868, 
31  &  32  Vict.  c.  71  (2). 

It  appeared  from  the  affidavits  that  the 
mainsail  gear  of  the  defendants'  saOiog 
barge,  the  Kate,  had  fouled  and  injured  the 
plaintifiTs  pile-driving  engine.  The  engine 
was  fixed  to  and  at  work  on  a  wharf  in 
the  Blackwall  reach  of  the  Thames,  and 
the  barge  at  the  time  of  the  accident  was 
sailing  past.  The  learned  County  Goort 
Judge  considered  that  the  damage  alleged 
was  not  *'  damage  by  collision  "  within  the 
meaning  of  the  section,  and  held  that  he 
had  no  jurisdiction  in  the  matter. 

Edward  Pollock,  in  support. — ^It  is  sub- 
mitted that  the  collision  which  causes  the 
damage  need  not  necessarily  be  between 
two  ships.  The  3rd  sub-section  extends 
the  jurisdiction  of  the  County  Court  to  all 

(1)  Section  i :  '*Xhe  3rd  section  of  theCoonty 
Ck>urts  Admiralty  Jurisdiction  Act,  1868,  shall 
extend  and  apply  to  all  claims  for  damage  to 
ships,  whether  by  collision  or  otherwise,  when 
the  amount  claimed  does  not  exceed  300/." 

(2)  Section  3,  sub-section  3:  "Any  Oonnty 
Court  having  admiralty  jurisdiction  ....  shall 
have  jurisdiction  to  trjr  and  determine,  .  .  . 
as  to  any  claim  for  damage  to  cargo  or  damage 
bj  collision,  any  cause  in  which  the  amount 
claimed  does  not  exceed  SODA'* 
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Sohifm  y.  O/vnerd  of  the  Barge  Hate, 
daims  for  damage  "  to  ships,"  whether  by 
oolMon  or  otherwise.  Barges  are  not 
within  the  original  jurisdiction  of  the 
Court  of  Admiralty,  yet  it  has  been  held 
to  be  a  collision  when  a  ship  comes  in  con- 
tact with  a  barge— ^Ae  Maivena  (3).  It 
is  submitted  that  the  violent  contact  of  a 
vessel  or  barge  with  a  wharf  attached  to 
the  shore  is  a  collision  within  the  meaning 
of  the  3rd  sub-section,  for  the  intention  of 
the  Legislature  was  to  provide  for  damage 
done  by  as  well  as  to  ships. 

Wills,  J. — I  am  of  opinion  that  this 
application  for  a  rule  must  be  refused. 
The  County  Courts  Act  of  1868  conferred 
a  new,  but  at  the  same  time  an  essentially 
admiralty  jurisdiction  upon  County  Courts. 
I  do  not  attempt  to  give  a  definition  of 
the  word  collision,  but  I  think  it  is  clear 
that  the  term  **  damage  by  collision,"  used 
as  it  is  in  the  sub-section  to  the  Act  in 
question,  cannot  include  damage  which 
has  taken  place  on  shore.  This  would  not 
have  been  a  collision  within  the  jurisdic- 
tion of  the  Admiralty  Court ;  and  I  can- 
not see  that  the  County  Court  Act  of 
1868  extends  the  jurisdiction  of  the  County 
Court  beyond  that  of  the  Admiralty  .Court 
80  as  to  include  the  damage  to  an  engine 
fixed  on  shore,  of  which  the  applicant  com- 
plains. 

Gramtham,  J. — I  am  of  the  same 
opinion,  and  cannot  express  my  views 
letter  than  they  have  already  been  ex- 
pressed by  Mr.  Justice  Montague  Smith 
in  JBverard  v.  Kendall  (4),  as  follows : — 
"  What  is  the  meaning  of  damage  by  col- 
lision, which  is  one  of  the  specified  causes 
to  be  transferred  to  the  County  Court  1 
There  is  nothing  to  guide  us  as  to  the 
meaning  of  the  words  beyond  the  intention 
of  the  Act  to  confer  an  admiralty  jurisdic- 
tioD,  and  which  shews  that  they  must 
mean  damage  by  collision  by  ships." 
This  seems  to  me  to  be  the  proper  view  to 
take.  As  to  the  words  in  the  action, 
*' damage  to  cargo,"  I  think  that  they 
obviously  refer  to  cargo  damaged  whilst 
on  board  ship.  If  this  he  so,  then  it  seems 
to  me  that  the  Legislature  intended  to  con- 
fine the  new  jurisdiction  conferred  on  the 

(3)  31  Law  J.  Rep.  Adm.  113. 

(4)  89  Law  J.  Rip.  O.P.  234,  at  p.  285; 
Law  Rep.  6  C.P.  428. 


County  Court  to  cases  of  collision  betwean 
ships.  Accordingly,  this  rule  must  be 
refused. 

Huie  refused. 


Solicitors  —  Keene,   Marsland  &   Bryden,   for 
plaintifiE. 


1888.       1  ^^jj  ^    DURHAM  (earl  OF).  , 

August  9.  J  ^  \ 

Practice  —  Pleading — Lihel  Action  — 
Defence — General  Reputation  of  Plaintiff 
— Plea  to  Damages — Order  XIX,  rules  4 
and  U—Order  XXL  rule  4. 

The  plaintiff,  a  professional  jockey, 
sought  to  recover  damages  for  a  libel  which 
stated  that  he  was  in  the  habit  of  pulling 
horses  belonging  to  a  certain  stable.  The 
defendant  pleaded  a  justification,  but 
sought  leave  to  amend  his  defence  by 
stating  thdt  the  plaintiff  was  commonly 
reputed  to  have  been  in  the  habit  of  so 
unfairly  and  dishonestly  riding  Iwrses 
{jgenercdly  and  not  of  a  particular  stable) 
as  to  prevent  their  winning  races : — Held, 
that  the  amendment  cotUd  not  be  allowed, 
since  it  was  a  plea  to  damages  only. 

Rules  4  and  16  of  Order  XIX,  apply  to 
such  facts  as  are  material  to  the  cause  of 
action  or  defence,  cmd  not  to  damages. 

This  was  an  appeal  by  the  defendant 
from  chambers.  The  action  was  for  a 
libel  contained  in  these  words:  "I  now 
state  that  the  substance  of  my  speech  at 
the  Gimcrack  Club  dinner  at  York  was 
to  the  effect  that  the  horses  in  Sherrard's 
stable  have  shown  constant  and  inex- 
plicable changes  of  form,  and  that  Wood, 
the  jockey  of  that  stable,  had  been  in  the 
habit  of  pulling  them." 

The  defendant  denied  the  innuendo, 
pleaded  that  the  words  in  their  natural 
sense  were  true  in  substance,  and  alternn 
tively  pleaded  that  if  they  did  bear  the 
meaning  alleged  they  were  true. 

The  present  motion  was  that  .the  defen- 
dant be  at  liberty  to  amend  his  defence 
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Wood  V.  Durham, 
by  adding  the  following  paragraph  :  **  at 
the  date  of  the  publication  in  the  state- 
ment of  claim  mentioned,  the  plaintiff  had 
been  and  was  commonly  reputed  to  have 
been  in  the  habit  of  so  unfairly  and  dis- 
honestly riding  race-horses  in  horse-races 
as  to  prevent  them  from  winning  races 
which  but  for  the  plaintiff's  unfair  and 
dishonest  riding  they  would  have  won." 
Both  the  Master  and  Judge  had  refused 
the  application. 

Lawson  Walton  and  Beginald  Smith 
{Sir  G.  RusaeU,  Q.C.,  with  them),  for  the 
defendant. — ^This  is  an  application  to 
amend  the  defence  by  adding  an  allega- 
tion that  the  defendant  did  not  suffer  the 
damage  alleged.  General  evidence  of  the 
reputation  of  the  plaintiff  may  be  given  in 
mitigation  of  damages,  but  to  entitle  the 
defendant  to  give  such  evidence  it  must  be 
stated  or  referred  to  in  his  pleadings  as  a 
material  fact  on  which  the  defendant  re- 
lies, within  Order  XIX.  rule  4 — Scott  v. 
Sampson  (1).  The  question  here  arises, 
Does  the  obligation  to  plead  the  general 
evidence  of  reputation  remain,  since  the 
passing  of  the  new  rule  Order  XXI.  rule 
4 )  This  rule  was  passed  after  the  decision 
of  Scott  V.  Sampson  (1),  but  st^ll  all  the 
rules  of  Order  XIX.  remain  unrepealed. 
It  is  submitted  that  all  these  rules  should 
be  read  together,  and,  if  so,  when  the 
defendant  brings  in  new  matter  he  must 
plead  it.  It  is  desired  that  it  should  not 
be  open  to  the  plaintiff  at  the  trial  to  say 
that  he  has  been  taken  by  surprise,  and 
that  the  defendant  cannot  give  evidence 
of  his  general  reputation  because  he  has 
not  pleaded  it. 

[Manisty,  J. — ^You  want  to  raise  the 
point  of  plaintiff's  general  reputation, 
which  is  merely  rumour,  at  the  trial.] 

It  is  submitted  that  Scott  v.  Sampson 
(1)  is  binding.  That  case  laid  down  two 
propositions — first,  that  evidence  of  general 
reputation  may  be  used,  and  secondly, 
that  if  it  is  used  it  must  be  pleaded.  If, 
however,  the  defendant  is  relieved  from 
pleading  it  by  Order  XXI.  rule  4,  he  is 
content.  The  averment  now  sought  to 
be  added  is  a  material  part  of  the  defence, 

(1)  51  Law  J.  Rep.  380;  Law  Eep.  8  Q.B.  D. 
491. 


and  it  is  submitted  that,  notwithstanding 
Order  XXI.  rule  4,  it  ought  to  be  pleaded 
— MiUington  v.  Lorvng  (2),  undur  roles 
4  and  15  of  Order  XIX. 

Sir  Henry  James,  Q.C.,  A,  LyUeUan 
{Lockwoodf  Q.G.f  with  them),  for  the 
plaintiff. — The  substance  of  this  applu»- 
tion  is  of  very  great  importance,  and  it 
would  be  very  desirable  that  the  dedsion 
in  ScoU  V.  Sampson  (1)  should  at  some 
time  become  the  subject  of  review.  To 
endeavour  to  bring  in  evidence  of  the  plain- 
tiff's general  reputation,  is  to  attempt  to 
introduce  prejudice  into  the  case  and  to 
prove  what  may  be  described  as  a  hearsay 
justification.  Here  the  plaintiff  wishes  to 
rehabilitate  himself,  and  brings  an  action 
to  shew  that  he  has  not  committed  an  act 
of  which  he  has  been  falsely  accused. 
Having  shewn  that  he  has  not  committed 
it,  he  is  met  by  this  evidence  of  general 
reputation,  and  the  question  of  his  general 
reputation  will  come  up  in  the  midst  of 
his  own  justification*  As  a  matter  of 
pleading,  such  a  plea  as  this  ought  not  to  be 
pleaded.  In  old  days  there  was  a  funda- 
mental rule  against  pleading  to  damages, 
and  even  MiUington  v.  Loring  (2)  does 
not  do  away  with  this  principle.  If  once 
such  a  plea  as  this  appears  on  the  record, 
the  Judge  at  nisi  prius  will  consider  him- 
self bound  to  admit  such  evidence.  This 
plea  in  no  way  constitutes  a  defence;  the 
evidence  sought  to  be  brought  in  under  it 
is  not  admissible  \  and,  even  if  it  were,  the 
plea  would  be  bad  since  it  is  in  reality 
pleading  to  damages. 

Lawson  Walton,  in  reply. 

Manisty,  J. — This  is  an  appeal  fro«ft 
the  learned  Judge,  Mr.  Justice  Charles, 
at  chambers,  affirming  the  decision  of  ^f 
Master,  who  refused  the  defendant's  apP^' 
cation  for  leave  to  add  a  plea  to  his  sta**' 
ment  of  defence.  This  plea  must  be  ^^* 
I  to  the  stateoa©^^  , 


sidered  with  reference  i 


ioitfl 


claim.  The  plaintiff  is  a  profes^"  ^ 
jockey,  and  the  defendant  a  m&ai^^  y 
the  Jockey  Club.  The  Hbel  oompl**^ 
of  is  in  these  words,  "  I  now  state  ^^**^ 
substance  of  my  speech  at  the  Gicc**'^^ 
Club  dinner  at  York  was  to  the  effect  ^ 


(2)  50  Law  J.  Bep.  Q.D.  Sli ;   Ia^ 
6  Q.B.  D.  190. 


^p. 
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the  horses  in  Sherrard's  stable  have  shewn 
constant  and  inexplicable  changes  of  form, 
and  that  Wood,  the  jockey  of  that  stable, 
had  been  in  the  habit  of  pulling  them  " — 
meaning  thereby  that  the  plaintiff  had  by 
unfiur  and  dishonest  riding  prevented  the 
horses  in  the  said  stable  from  winning  races 
which  otherwise  they  would  have  won.  In 
his  defence  the  defendant  denies  the  innu- 
endo, says  that  the  words  in  the  state- 
ment of  claim  are  true  in  substance,  and 
alternatively  pleads  that  if  they  do  bear 
the  meaning  alleged  they  are  true  in  sub- 
stance and  fact.  Now,  that  being  the 
state  of  the  libel  and  of  the  pleadings,  let 
ns  see  what  the  defendant  now  seeks  to 
add.  It  is  this  paragraph  :  ''  At  the  date 
of  the  publication  in  the  statement-of 
daim  mentioned  the  plaintiff  had  been, 
and  was  commonly  reputed  to  have  been, 
in  the  habit  of  so  unfairly  and  dishonestly 
riding  race-horses  in  horse-races  as  to  pre- 
vent them  from  winning  races  which  but 
for  the  plaintiff's  unfair  and  dishonest 
nding  they  would  have  won."  The  mean- 
ing of  this  plea  is  clearly  that  the  defendant 
now  desires  to  say, ''  I  don't  say  that  it  is 
true  that  plaintiff  did  this  to  horses  in  Sher- 
lard's  stable,  but  that  he  had  a  bad  repu- 
tation as  to  horses  generally/'  This  being 
the  meaning,  it  appears  to  me  to  be  one 
of  the  wildest  and  widest  attempts  at 
justification  I  have  ever  seen.  What  a 
frightfiil  issue  it  raises  !  '^  No  matter 
whether  you  did  that  or  not,  at  any  rate 
you  did  something  else  " — ^that  is  what  it 
comes  to.  The  charge  is  about  the  horses 
of  a  special  stable,  and  yet  this  plea 
would  admit  evidence  of  the  plaintiff's 
riding  of  all  horses  generally.  What  an 
infinite  issue  that  raises  !  If  such  a  plea 
could  be  pleaded,  it  would  be  going  beyond 
anything  yet  heard  of.  Even  if  we  were 
to  allow  it  in  a  limited  form — that  is  to 
say,  as  to  Sherrard's  stable  alone— it  seems 
to  me  we  should  be  admitting  a  new  state 
of  things.  Mr.  Walton  has  argued  that 
a  new  system  has  arisen  under  the  new 
i^lee.  No  doubt  it  has,  and  the  case  of 
MHUnngton  v.  Loi^ng  (2)  does  contain  dicta 
which  justifies  that  argument;  but  in 
that  case,  apart  from  this  question,  there 
was  a  good  cause  of  action  of  a  double 
character.  I  am  glad  to  be  able  to  find 
ground  for  saying  that  that  case  is  dis- 


tinguishable from  the  present.  There  the 
cause  of  action  was  different,  and  the  dis- 
puted plea  was  in  itself  a  good  cause  of 
action.  In  Order  XIX.  rules  4  and  15, 
the  term  ^^  material  facts "  mean  such 
facts  as  are  material  to  the  cause  of  action 
or  the  defence,  and  has  nothing  to  do 
with  damages.  For  these  reasons  I  am 
of  opinion  that  the  decision  of  the  learned 
Judge  at  chambers  must  be  upheld. 

ILlwkins,  J. — I  am"  entirely  of  the 
same  opinion.  Eule  4  of  Order  XIX. 
provides  that  ''  every  pleading  shall  con- 
tain, and  contain  only,  a  statement  in  a 
summary  form  of  the  material  facts  on 
which  the  party  pleading  relies  for  his 
claim  or  defence  .  .  .  .";  and  rule  15 
carries  the  case  no  further,  but  says : 
''  The  defendant  or  plaintiff  (as  the  case 
may  be)  must  raise  by  his  pleading  all 
matters  which  shew  the  action  or  counter- 
claim not  to  be  maintainable,  or  that  the 
transaction  is  either  void  or  voidable  in 
point  of  law,  and  all  such  grounds  of 
defence  or  reply,  as  the  case  may  be,  as 
if  not  raised  would  be  likely  to  take  the 
opposite  party  by  surprise,  or  would  raise 
issues  of  fact  not  arising  out  of  the  pre- 
ceding pleadings,  as,  for  instance,  fraud. 
Statute  of  Limitations,  release,  payment, 
performance,  facts  shewing  illegaUty  either 
by  statute  or  common  law,  or  Statute  of 
Frauds."  Now,  this  is  an  action  of  libel, 
and  the  defendant  by  his  defence  says  that 
the  libel  is  true  in  substance  and  in  fact, 
and  raises  definite  issues.  He  now  wants 
to  add  a  further  paragraph,  which  goes  to 
damages,  and  not  to  the  cause  of  action  or 
the  defence  at  all.  If  it  could  be  said 
that  this  evidence  was  admissible,  I  for  one 
should  be  inclined  to  admit  it ;  but  it  is 
not  admissible  in  defence.  The  evidence 
it  would  admit  would  be  only  to  damages, 
and  accordingly  neither  within  rule  4  nor 
rule  15.  If  the  defendant  fails  in  proving 
justification  the  question  will  become  one 
of  damages  \  and  it  is  said  that,  that  being 
so,  the  jury,  upon  the  authority  of  Scott 
V.  Sampson  (1),  should  have  before  them 
this  evidence  of  general  reputation.  I 
express  no  opinion  I  may  entertain  with 
r^ard  to  that  decision,  but  I  do  not  think 
that  under  the  particular  circumstances  of 
this  case  such  evidence  ought  to  be  ad- 
mitted.    Accordingly  I   am  of   opinion 
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that  Mr.  Justice  Charlee  was  right  in 
refusing  leave  to  add  this  paragraph,  and 
that  the  appeal  should  be  dismissed. 

Motion  dismissed. 


Solicitors — Greenfield  &  Cracknell,  for  plaintiff ; 
Lewis  k  Lewis,  for  defendant. 


.} 


FRASER    V.  DENISON. 


1888. 
August  10, 

Church  and  Clergy — Stipend  of  Licensed 
Curate — Differences  between  Incumbent  and 
Curate — Action  in  the  High  Court — Ap- 
pliccUion  for  Stay — Jurisdiction — 1  <fc  2 
Vict.  c.  106.  ss.  81  and  83. 

The  S3rd  section  of  I  dc  2  Vict.  c.  106, 
provides  that  differences  between  the  incum- 
bent of  a  benefice  and  his  curate  touting 
the  curate's  stipend  shall  be  decided  sum- 
marily by  the  bishop  of  the  diocese  on 
complairU  to  him  made.  The  defendant 
o/greed  to  employ  the  plairUiff  as  his  curate 
a^  an  a/nnual  stipend  ofWOL,  besides  board 
and  lodging  in  the  vicarage  house.  These 
terms  were  set  out  in  the  nomination  of  the 
curate  to  the  bishop.  Differences  having 
arisen  relative  to  the  board  and  lodging, 
the  plaintiff  brought  an  action  in  the  High 
Court  against  the  defenda/nt  to  recover 
damages  m  lieu  of  board  and  lodging  : — 
Held,  upon  the  defendant's  motion  to  stay, 
that  the  action  would  lie,  and  that  the  High 
Court  had  jurisdiction  to  try  it,  since  it 
was  neither  within  the  language  nor  spirit 
of  the  above  enactment  that  tJie  bishop 
should  be  constituted  a  judge  without  a 
jury  to  assess  damages,  or  that  the  plaintiff 
should  be  deprived  of  the  ordinary  means 
of  recovering  them. 

This  was  a  motion  that  proceedings  in 
the  action  be  stayed^  on  the  ground  that 
the  High  Court  of  Justice  had  no  jurisdic- 
tion to  try  it,  the  Bishop  of  Bath  and 
Wells  alone  having  jurisdiction,  pursuant 
to  1  &  2  Vict.  c.  106;  or,  in  the  alternative, 
that  the  point  of  law  raised  by  paragraphs 
1  to  4  of  the  defence  be  set  down  for  hear* 
ing  and  disposed  of  before  the  trial  of  the 


action.     The  learned  Judge  at  chambers 
had  refused  the  application. 

The  statement  of  claim  was  as  follows  :— 

''1.  In  January,  1887,  the  defendant 
agreed  to  employ  the  plaintiff  to  act  as 
his  curate  on  trial,  and  on  the  24th  of 
March  the  agreement  was  made  perma- 
nent, subject  to  the  condition  hereinafter 
expressed. 

'^2.  The  terms  of  such  employment 
were  that  the  defendant  should  pay  to  the 
plaintiff  an  annual  stipend  of  1102L,  and 
should  also  provide  the  plaintiff  with 
board  and  lodging.  The  defendant  was 
entitled  at  any  time  to  dispense  with  the 
services  of  the  plaintiff  on  giving  him  six 
months'  written  notice  of  his  intention  to 
do  so :  such  notice  having  been  first  ap- 
proved of  by  the  bishop  of  the  diocese  and 
not  otherwise. 

''  3.  In  pursuance  of  the  said  agreement 
the  plaintiff  acted  as  such  curate  tUl  the  6th 
of  June,  1887,  and  was  ready  and  willing  to 
act  until  the  termination  of  the  said  agree- 
ment by  due  notice.  On  the  said  date  the 
defendant  wrongfully  dismissed  the  plain- 
tiff from  his  employment  without  notioe 
previously  given.  On  the  18th  of  July 
the  defendant  gave  to  the  plaintiff  six 
months'  notice  expiring  on  the  18th  of 
January,  1888.  The  defendant  has  paid 
to  the  plaintiff  the  whole  amount  of  the 
stipend  due  to  him,  but  has  refused  to  supply 
the  plaintiff  with  board  and  lodging  as 
agreed  from  the  6th  of  June,  1887,  to  the 
18th  of  January,  1888. 

^'  Particulars. 

'<  Damages  in  lieu  of  board  and 
lodging  for  thirty-two  weeks  from 
June  6,  1887,  to  January  18,  1888, 
at  2k  a  week  .        .        .        .  £64    0    0." 

The  following  was  the  defence,  so  far  as 
necessary  for  the  purposes  of  this  report:— 

"  1.  The  contract  whereupon  the  plain- 
tiff is  suing  was  contained  in  the  nomina- 
tion  of  the  plaintiff  by  the  defendant  to 
the  bishop  as  assistant  stipendiary  curate, 
and  in  the  stipendiary  curate's  decLuation 
signed  by  both  plaintiff  and  defendant  at 
the  foot  or  end  of  the  nomination,  and  was 
in  the  words  and  figures  following — 

" '  To  the  Right  Rev.  Ai-thur  Charles, 
Lord  Bishop  of  Bath  and  Wells. 
"  *  Nomination. 

"  *  I,  George  Anthony  Demson,  vicar 
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of  Eagt  Brent^  in  the  ooiinty  of  Somerset 
and  your  Lordship's  dioceses  of  Bath  and 
Wells,  do  hereby  nominate  William  Henry 
Fraser,  M.A.,  to  perform  the  office  of  a 
onrate  in  my  church  and  chapel  of  East 
Brent  aforesaid,  and  do  promise  to  allow 
him  the  yearly  stipend  of  110^.,  besides 
board  and  lodging  in  the  vicarage  house. 
And  I  do  hereby  state  to  your  lordship  that 
the  said  William  Henry  Fraser  does  not 
Berve  any  other  parish  as  incumbent  or 
curate,  and  does  not  officiate  in  any  other 
church  or  chapel.  Witness,  ibc,  March 
15, 1887. 

" '  Declaration. 

***We,  the  before-named  Greorge  An- 
thony Benison  and  William  Henry  Fraser, 
do  declare  to  the  said  Lord  Bishop  of  Bath 
and  Wells  as  follows — namely,  I,  the  said 
George  Anthony  Denison,  do  declare  that 
I  Jxma  fde  intend  to  pay,  and  I,  the  said 
WiUiam  Heniy  Fraser,  do  declare  that  I 
intend  to  receive  the  whole  actual  stipend 
mentioned  in  the  foregoing  nomination 
and  statement  by  quarterly  payments  with- 
out any  deduction  or  reservation  what- 
ever.   Witness,  Ac.' 

'*  2.  Li  pursuance  of  the  said  contract 
the  plaintLQT  was  on  the  24th  of  March, 
1887,  duly  licensed. 

"3.  Differenoes  have  arisen  between 
plaintiff  and  defendant  as  to  the  said 
stipend  and  to  payment  thereof — that  is  to 
say,  as  to  the  plaintiff's  claim  for  board 
and  lodging. 

'*  4.  The  defendant  will  object  that  this 
action  does  not  lie,  and  that  by  virtue  of  1 
&  2  Yict.  c.  106  the  bishop  of  the  diocese 
alone  has  authority  or  jurisdiction  to  decide 
the  said  differences,  and  that  the  High 
CSourt  of  Justice  has  not  jurisdiction  to,  or 
will  not,  enquire  into  and  decide  it." 

Sir  WdU&r  PhiUimore,  Q,C.,  and  L.  P, 
Beaufort^  for  the  defendant. — It  is  sub- 
mitted that  this  action  will  not  lie,  since  the 
bishop  of  the  diocese  is  the  proper  person  to 
determine  questions  in  difference  relative 
to  stipend  between  incumbents  and  their 
civates.  Here  also  the  plaintiff  was  duly 
licensed  by  the  bishop  as  the  defendant's 
curate,  and  accordingly  the  case  of  Dakina 
▼.  Sewrmom  (1)  is  distinguishable.    There, 

(1)  6  Jur.  783. 


the  curate  not  being  licensed,  the  Court 
held  he  could  sue  at  law.  We$t  v.  Turner 
(2)  is  directly  in  point.  By  the  83rd  sec- 
tion of  1  &  2  Yict.  c.  106  the  bishop  has 
to  specify  in  his  licence  the  amount  of 
stipend  to  be  paid  and  received.  Here 
the  board  and  lodging  is  part  of  the  stipend. 
The  bishop  is  the  judge  of  what  is  to  be 
put  into  the  licence.  Where  there  is  no 
licence  the  common  law  comes  in  when 
differences  arise,  but  where  there  is  a 
licence  the  bishop  is  the  sole  judge  of  all 
differences  as  to  stipend.  Here  the  plain- 
tiff sues  for  board  and  lodging,  and  for 
these  the  licence  provides.  It  is  submitted 
that  these  different  portions  of  the  stipend 
cannot  be  separated  so  as  to  make  the 
bishop  the  judge  to  settle  differences  rela- 
tive to  the  payment  of  110^.  per  annum, 
which  is  the  greater  portion,  whilst  the 
common  law  Court  is  to  settle  the  ques- 
tion of  board  and  lodging. 

Cooper  Willis f  Q,C,,  and  Thornton 
Sharp,  for  the  plaintiff,  were  not  called 
upon  to  argue. 

Manisty,  J. — Shortly  stated,  this  is  an 
action  brought  by  the  plaintiff  for  damages 
for  having  been  deprived  of  board  and 
lodging  for  thirty-two  weeks,  founded  on 
an  arrangement  between  the  plaintiff  and 
the  defendant,  and  subject  to  a  notice  the 
defendant  did  not  give.  The  plaintiff, 
however,  admits  that  the  stipend  was 
paid,  but  seeks  to  recover  damages  for  loss 
of  board  and  lodging.  In  the  defence  the 
nomination  of  the  plaintiff  to  the  bishop 
of  the  diocese  by  the  defendant  is  set  out. 
This  has  been  done  in  due  compliance 
with  section  83  of  1  &  2  Vict.  c.  106,  the 
object  of  the  Legislature  being  that  the 
bishop  himself  when  he  licenses  a  curate 
should  take  care  that  a  proper  stipend 
has  been  secured  to  him  by  the  incum- 
bent. 

In  this  case,  however,  there  was  a  con- 
tract for  board  and  lodging ;  but  on  behalf 
of  the  defendant  it  has  been  attempted  to 
raise  as  a  point  of  law  the  following  ques- 
tion— namely,  that  the  diffbrence  which 
has  arisen  between  the  parties,  being  a 
difference  as  to  stipend,  is  one  which  the 
bishop  himself  should  deal  with  and  decide 


(2)  3  Ad.  &  E.  614. 
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nnder  seotion  83,  and  that  accordingly 
this  action  brought  in  the  High  Court  will 
not  lie.  Now,  the  question  appears  to  me 
to  be  this:  has  the  bishop  under  the 
statute  any  jurisdiction  to  entertain  and 
decide  upon  such  a  claim  for  damages  for 
breach  of  contract  as  we  have  here  before 
us$  The  provision  of  section  81  seems  to 
me  to  be  that  the  curate  is  not  directly  or 
indirectly  to  lose  his  stipend ;  and  under 
it  the  bishop  is  to  require  a  declaration  in 
writing,  to  be  made  and  sub&cribed  by  the 
incumbent  and  the  curate,  that  the  one 
intends  to  pay  and  the  other  to  receive 
the  stipend  mentioned  in  the  statement 
referred  to  in  the  earlier  portion  of  the 
section.  But  passing  on  to  section  83  the 
provision  is  as  follows :  '^  and  every  licence 
to  be  granted  to  a  stipendiary  curate,  whe- 
ther the  incumbent  of  the  benefice  be 
resident  or  non-resident  thereon,  shall 
specify  the  amount  of  stipend  to  be  paid 
to  the  curate ;  and  in  case  any  difference 
shall  arise  between  the  incumbent  of  any 
benefice  and  his  curate  touchlDg  such 
stipend  or  the  payment  thereof,  or  of  the 
arrears  thereof,  the  bishop,  on  complaint  to 
him  made,  may,  and  shall,  summarily  hear 
and  determine  the  same  without  appeal." 

Now,  can  it  be  said  that  such  a  section 
as  this  is  applicable  to  a  claim  for  board 
and  lodging,  of  which  the  plaintiff  alleges 
be  has  been  deprived,  and  for  which  he 
seeks  to  recover  damages)  How  is  the 
bishop  to  ascertain  the  damages,  even  if  he 
does  entertain  the  claim!  It  is  not  in 
my  opinion  within  the  language  or  spirit 
of  those  enactments  that  the  bishop  should 
be  constituted  a  judge  without  a  jury  to 
assess  damages.  We  cannot,  nor  in  my 
opinion  should  we  deprive  the  curate,  the 
plaintiff  in  this  case,  of  his  remedies  in  a 
Court  of  law ;  accordingly,  I  consider  that 
the  decision  of  the  learned  Judge  at 
chambers  was  right,  and  that  this  appeal 
should  be  dismissed. 

The  notice  of  motion  asks  in  the  alter- 
native that  the  point  of  law  raised  by 
paragraphs  1  to  4  of  the  defence  should  be 
set  down  for  hearing  and  disposed  of  bo- 
fore  the  trial  of  this  action.  But  I  am 
of  opinion  that  the  question  of  law  referred 
does  not  arise  on  the  pleadings  in  such  a 
manner  as  to  admit  of  its  being  disposed 
of. 


Hawkins,  J. — ^After  careful  oonsidem- 
tion  of  the  different  sections  of  the  Act^  I 
arrive  at  the  same  condusion.  The  state- 
ment of  claim  alleges  that  the  defendant 
agreed  to  employ  the  plaintiff  as  his  curate, 
paying  him  the  annual  stipend  of  IM, 
and  providing  him  with  board  and  lodging. 
Paragraph  3  then  goes  on  to  allege  thi^ 
the  defendant  wrongfully  dismissed  the 
plaintiff  from  his  employment  withoat 
notice  previously  given,  and  refuaed  to 
supply  the  plaintiff  with  board  and  lodging 
as  agreed.  It  is  in  respect  of  this  board 
and  lodging  that  damages  are  claimed. 

It  is  to  be  remarked  that  the  nomination 
makes  the  vicar  promise  to  pay  the  corate 
110^.  a  year,  besides  providing  him  board 
and  lodging  in  the  vicarage,  whUst  the 
declaration  only  mentions  the  IIM.  and 
leaves  out  the  board  and  lodging  ;  and  it 
is  open  to  argument  whether  these  doca- 
ments  do  or  do  not  form  a  contract  as  to 
the  board  and  lodging,  which  appear  to 
be  provisions  apart  from  the  stipend  of 
llOZ.  a  year.  Whether  the  board  and 
lodging  are  to  be  assumed  to  be  part  d 
the  stipend  or  otherwise,  the  point  is, 
could  the  bishop  exercise  jurisdiction  in 
respect  to  differences  relating  to  them, 
which  differences  are  resolved  into  a  ques- 
tion of  damages  1  I  do  not  think  that  the 
Act  contemplates  such  a  state  of  things, 
and  am  of  opinion  that  we  should  not  stay 
this  action,  which  has  been  brought  in  re- 
spect of  differences  over  which  ^e  bishq) 
has  no  jurisdiction.  As  to  the  latter 
point  raised  by  the  notice  of  moUon,  I 
agree  that  the  question  of  law  has  not 
been  sufficiently  raised. 

Motion  dismisiecL 


Solicitors— J.  Westcott,  for  plaintiff;  Brooks, 
Jenkins  Sc  Co.,  for  defendant. 
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[IN  THB  COUBT  OF  APPEAL.] 
Bankbuptcy.  1     r 

iSs  >  ^^    ARMSTRONG;    eX 

June8,li,23j  1«»^  boyd.* 

Bankruptcy/ — Married  Wmnan — Separ- 
ate Property  under  Marriage  Settlement 
withaul  Restraint  against  Anticipation — 
Married  Women's  Property  Act,  1882  (45 
l'  46  Vict.  e.  75),  s.  1,  sub-s,  5,  and  s.  19. 

Where  a  married  woman  has  been  ad- 
judicated bankrupt,  separate  property  settled 
by  her  on  herself  in  a  settlement  made  on  the 
foarriage,  without  any  restraint  on  antici- 
potion,  passes  to  the  trustee  in  bankruptcy 
under  section  1,  s^Uhsection  5,  o/the  Married 
Women's  Property  Act,  1882,  notwithstand- 
ing section  19,  which  provides  that  **  no- 
thing in  the  Act  contained  shaU  inter/ere 
with  or  affect  any  settlement  respecting  the 
property  of  any  married  woman  " : — So 
held,  by  Lindlst,  L.  J.,  and  Lopes,  L.  J. ; 
Lord  Eshsb,  M.R.,  dissenting. 

Appeal  of  Mrs.  Emma  Armstrong,  a 
bankrupt,  from  the  order  of  a  Divisional 
Court  (Gave,  J.,  and  Smith,  J.)  discharg- 
ing an  order  of  the  Judge  of  the  Brent- 
ford County  Court. 

The  bankrupt  was  a  married  woman, 
married  before  the  passing  of  the  Married 
Women's  Property  Act,  1882,  who  imme- 
diately before  her  marriage  had  executed  a 
marriage  settlement,  by  which  she  con- 
veyed certain  freehold  houses  to  a  trustee, 
in  trust  to  pay  the  rents  and  profits  to 
her  during  her  life,  without  impeachment 
of  waste,  for  her  sole  and  separate  use, 
without  any  restriction  on  anticipation ; 
and,  after  her  decease,  upon  trust  for  such 
person  or  persons,  and  in  such  manner  as 
she  should,  whether  covert  or  sole,  by 
deed  or  will  appoint,  and,  in  default  of 
appointment,  upon  trust  for  her  children. 
The  settlement  further  provided  that  the 
trustee  should,  during  the  life  of  the  bank- 
rupt, with  her  consent  in  writing,  have 
power  to  raise,  by  way  of  sale  or  mortgage 
of  the  premises,  such  sum  or  sums  of 
money  as  she  might  direct,  and  pay  the 
same  to  her,  and  that  her  receipt  for  the 
same,  without  the  concurrence  of  her 
husband,  should  be  a  sufficient  discharge. 

•  Omrtm  Lord  Esher,  M.R.,  Lindley,  L.J., 
and  Lopes,  L.J. 

Vol.  57.— Q.B. 


After  her  marriage,  Mrs.  Armstrong, 
as  administratrix  of  a  former  husband, 
continued  to  carry  on  business  as  a  barge- 
owner  separately  from  her  present  hus- 
band, and  having  in  the  course  of  the 
business  so  carried  on  by  her  incurred 
debts,  she  was  in  May,  1884,  adjudicated 
a  bankrupt  under  section  1,  sub-section  5, 
of  the  Married  Women's  Property  Act, 
1882  (1).  The  rents  of  the  freehold 
houses  Imving  been  received  by  the  trus- 
tee in  bankruptcy,  who  claimed  to  be  en- 
titled to  the  bankrupt's  life  interest  under 
the  marriage  settlement,  the  bankrupt 
applied  to  the  County  Court  for  an  order 
upon  him  to  repay  to  her  the  net  amount 
of  the  rents  in  his  hands.  The  County 
Court  Judge  was  of  opinion  that  section  19 
of  the  Married  Women's  Property  Act, 
1882  (2),  excluded  the  marriage  settle- 
ment from  the  operation  of  the  Act,  and 
made  the  order.  The  Divisional  Court 
reversed  this  order,  on  the  authority  of 
the  judgment  of  the  Divisional  Court  in 
In  re  Armstrong  ;  ex  parte  Gilchrist  (3), 
which  was  reveraed,  but  on  another  point, 
by  the  Court  of  Appeal. 

(1)  By  the  Married  Women's  Property  Act, 
1882  (46  &  46  Vict.  c.  76),  it  is  provided  as 
follows : — 

Section  1,  sab-s.  5  :  "  Every  married  woman 
carrying  on  a  trade  separately  from  her  hus- 
band shiEdl,  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a  feme  sole." 

(2)  Section  19:  "Nothing  in  this  Act  con- 
tained shall  interfere  with  or  affect  any  settle- 
ment or  agreement  for  a  settlement  made  or 
to  be  made,  whether  before  or  after  marriage, 
respecting  the  property  of  any  married  woman, 
or  shall  interfere  with  or  render  inoperatiye 
any  restriction  against  anticipation  at  present 
attached  or  to  be  hereafter  attached  to  the 
enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for 
a  settlement,  will,  or  other  instrument;  but 
no  restriction  against  anticipation  contained  in 
any  settlement  or  agreement  for  a  settlement 
of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  marriage, 
and  no  settlement  or  agreement  for  a  settle- 
ment shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made 
or  entered  into  by  a  man  would  have  against 
his  creditors." 

(3)  Law  Rep.  17  Q.B.  D.  167;  reversed  by 
Court  of  Appeal,  66  Law  J.  Rep.  Q.B.  678; 
Law  Rep.  17  Q.B.  D.  521. 
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The  bankrupt  appealed. 

Eibton,  for  the  bankrupt. — The  eflfect 
of  section  19  (2)  is  to  except  from  the  opera- 
tion of  section  1,  sub-section  5  (1),  the  se- 
parate property  of  a  married  woman  com- 
prised in  a  marriage  settlement.  When 
section  19  says  that  nothing  in  the  Act 
shall ''  interfere  with  or  affect "  any  marri- 
age settlement,  it  means — shall  not  affect 
the  provisions  of  the  settlement  or  the 
rights  of  the  parties  under  it. 

He  referred  to  In  re  WhiUaker  (4), 
Smith  V.  Whitlock  (5),  In  re  Stonor*a 
Trusts  (6),  Becket  v.  Taaker  (7),  In  re 
Arm8tro7ig  (2),  and  Hancock  v.  Hancock 
(8). 

Tate  LeCf  for  the  trustee  in  bankruptcy. — 
The  meaning  of  section  19  (2)  is,  that  where 
any  property  would  have  been  bound  by  a 
marriage  settlement  before  the  Act,  it 
shall  still  be  bound,  and  nothing  in  the 
Act  shall  prevent  that  result. — He  cited 
In  re  Whittaker  (4). 

It  is  plain  from  other  sections  in  the 
Act  that  the  meaning  put  on  section  19 
by  the  bankrupt  cannot  be  correct.  For 
instance,  if  the  meaning  of  section  19  be 
that  property  coming  to  a  married  woman 
under  a  settlement  is  excluded  from  the 
Act,  then  the  married  woman  could  not, 
OS  regards  such  property,  exercise  the 
powers  given  to  her  by  section  1,  sub- 
sections 1  and  4 ;  and  it  is  plain  that  this 
was  never  intended. — He  ako  referred  to 
sections  4,  12,  13,  and  23. 

[LiNDLBY,  L.J.,  referred  to  sections  20 
and  21.] 

If  the  contention  of  the  bankrupt  be 
correct,  then  the  form  of  judgment  settled 
by  tho  Court  of  Appeal  in  Scott  v.  Morley 
(9)  is  too  wide,  for  separate  property 
under  a  marriage  settlement  should  have 
been  excepted. 

The  trustee  in  bankruptcy  is  not  seek- 
ing to  "  interfere  with  or  affect "  the  set- 

(4)  56  Law  J.  Rep.  Chanc.  251 ;  Law  Rep. 
34  Ch.  D.  227. 

(5)  34  W.R.  414. 

(6)  52  Law  J.  Rep.  Chanc.  776;  Law  Rep. 
24  Ch.  D.  195. 

(7)  Law  Rep.  19Q.B.  D.  7. 

(8)  Law  llep.  38  Ch.  D.  78. 

(9)  Ante^  p.  43,  at  p.  45  j  Law  Rep. 
20  Q.B.  D.  120,  at  p.  132. 


Uement,  but  is  affirming  it  and  claiming 
under  it. 

He  cited  In  re  Queade's  Trusts  (10). 

He  also  argued  that  the  trustee  in 
bankruptcy  could  not  be  made  responsible 
for  the  receipt  of  the  past  rents,  in  which 
the  bankrupt  had  in  effect  acquiesced; 
but  the  judgment  of  the  Court  rendered 
the  consideration  of  this  point  unnecea- 
sary. 

Bibton,  in  reply. — ^A  married  woman  has 
two  kindjB  of  separate  property — ^namely, 
first,  settled,  and  secondly,  unsettled.  The 
effect  of  section  1,  sub-section  5,  if  it 
stood  alone,  would  be  to  throw  both  kinds 
into  bankruptcy ;  but  when  read  in  con- 
nection with  section  19,  the  settled  pro- 
perty is  excepted. 

Cur.  adv.  vuU. 

Lord  Esher,  MB.  (on  June  23).— In 
this  case  a  married  woman,  who  be£m 
marriage  had  executed  a  marriage  setUe- 
ment,  and  who  after  her  marriage  carried 
on  a  trade  separately  from  her  husband, 
haa  in  respect  of  the  trade  so  carried  oa 
by  her  been  abjudicated  a  bankrupt,  in  ao 
far  as  she  can  be  so  adjudicated  under 
section  1,  sub-section  5,  of  the  Married 
Women's  Property  Act,  1882  {!).  The 
trustee  in  bankruptcy  claims  to  administer 
among  the  creditors  the  life  interert  of 
the  bankrupt  in  the  property  settled  upon 
her  by  the  marriage  settlement ;  and  the 
question  we  have  to  determine  is  whether 
the  trustee  is  entitled  to  the  property  for 
that  purpose.  The  answer  finally  depends 
upon  the  true  construction  of  section  19 
of  the  Married  Women's  Property  Act, 
1882.  It  would  not  be  right  in  me  to 
doubt  but  that  the  Legislature,  when  they 
enacted  this  statute,  understood  fully  the 
meaning  of  what  they  did ;  but  I  defy  any 
one  else  to  fully  understand  all  the  pro- 
visions of  this  Act  of  Parliament.  The 
reason  for  the  difficulties  whidi  the  con- 
struction of  the  Act  presents  appears  to 
me  to  be  that  the  Legislature  tried  to 
effect  two  conflicting  o^ects — namdy,  to 
protect  the  married  woman,  and,  at  the 
same  time,  to  fix  responsibility  upon  her 
in  certain  cases.  It  seems  to  me  that  be- 
fore we  can  understand  the  meaning  of  the 

(10)  33  W.R.  816. 
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flection  in  question,  we  must  first  nnder- 
stBud  the  purview  of-  the  Act  itself.     Now 
I  donht  if  the  object  of  this  Act  of  Parlia- 
ment was  to  protect  persons  of  large  pro- 
perty, for  before  the  Act  there  were  ade- 
quate means  of  doing  this,  well  known  to 
conveyanoerSy  by  whom  the  marriage  set- 
tlements of  such  persons  are  drawn.     It 
appears  to  me  that  the  main  object  was  to 
]m>tect  persona  of  limited  means,  married 
women  who,    by  the  exercise  of  their 
talents,  were  able  to  make  some  provision 
for  themselyes,  but  who  were  exposed  to 
this  risk,  that  their  earnings,  after  they 
had  so  acquired  them,  might  be  taken  from 
them  by  a  worthless  husband.     The  fact 
that  it  was  contemplated  that  the  married 
woman  might  carry  on  a  trade  shews,  I 
think,  the  class  of  married  woman  which 
tiie  Legislature  had  in  view.     Consider 
the  position  of  things  where  a  settlement 
is  made  upon  a  woman  of  this  class  by  her 
friends  or  her  father  at  the  time  of  her 
marriage.     It  is  not  likely  that  the  settle- 
ment will  be  drawn  by  an  astute  convey- 
aboer,  who  will  be  careful  to  insert  a  clause 
ftgainst  anticipation ;  but  it  is  obvious  that 
the  object  is  to  protect  the  woman  from 
the  risk  of  being  lefb  penniless  in  the 
fbture  by  reason  of  her  husband's  miscon- 
duct or  what  not,  and  the  property,  which 
is  probably  the  other's  property,  is  settled 
upon  the  woman  in  order  to  secure  that 
object.     This  being  so,  is  it  not  reasonable 
to  suppose  that  tilie  Legislature  did  not 
intend  by  this  Act  to  take  away  the  pro- 
tection to  the  married  woman  which,  be- 
fore the  statute,  was  secured  to  her  by  a 
marriage  settlement  adequately  and  pro- 
perly drawn  ?    I  cannot  conceive  how  it 
can  be  suggested  that  to  leave  the  married 
woman  this  protection  is  to  assist  dis- 
honesty.    It  was  quite  right  for  the  Legis- 
lature to  enact  that,  where  the  married 
woman  acquired  property  by  carrying  on 
a  trade,  her  property  which  is  not  settled 
upon  her  should  be  liable  to  satisfy  her 
creditors.    The  Legislature  might  well  de- 
termine that  they  would  so  far  protect  the 
married  woman  as  to  say  that  they  would 
allow  all  her  separate  property,  except 
her  settled  property,  to  go  to  her  cre- 
ditors ;  but  I  am  at  a  loss  to  see  why  they 
should  throw  in  property,  it  may  be  her 
father's,  her  own,  or  her  friends',  settled 


upon  her  at  her  marriage,  for  the  purpose 
of  securing  to  her  a  subsistence  in  all 
events  ;  and  I  am  loth  to  decide  that  the 
Legislature  has  done  so. 

It  seems  to  me  dear  from  the  language 
of  the  different  sections  of  the  Act  that — I 
do  not  say  the  sole — but  the  main  object 
was,  as  I  have  said,  to  protect  women  who 
were  likely  to  be  earning  their  own  liveli- 
hood. I  should  therefore  expect  something 
would  be  saved  by  the  Legislature  for  the 
married  woman  out  of  the  limited  bank- 
ruptcy introduced  by  section  1,  sub-section 
5,  and,  in  my  opinion,  this  is  what  has 
been  done  by  section  19.  Justice  and 
mercy  were  in  the  minds  of  the  Legislature 
when  they  enacted  this  statute,  and  justice 
and  mercy  require  that  they  should  be 
exercised  to  the  extent  of  protecting  any 
money  or  property,  whether  her  own  or 
her  friends',  settled  upon  the  married 
woman  by  her  marriage  settlement.  Why 
should  all  the  separate  property  be  admin- 
istered in  the  bankruptcy  f  "Diere  is  other 
separate  property  to  be  administered  be- 
sides the  settled  property,  such  as  savings 
from  gains  by  trading,  or  from  earnings 
by  the  exercise  of  literary,  scientific,  or 
artistic  skill.  Let  us  consider  the  lan- 
guage of  section  19.  It  seems  to  me  that 
the  word  ''affect"  in  that  section  has  re- 
ference to  the  original  meaning  of  the  set- 
tlement; but  then  there  are  the  words 
''  interfere  with,"  and  it  is  said  that  the 
trustee  does  not  seek  by  these  proceedings 
to  "interfere  with"  the  settlement,  but, 
on  the  contrary,  wishes  the  provisions  of 
the  settlement  to  stand,  and  in  &ct  claims 
under  it  I  can  only  say  that  this  con- 
tention is  too  fine  for  my  comprehension, 
when  I  see  that  the  result  must  be  to 
overthrow  and  take  away  every  advan- 
tage and  effect  of  the  settlement.  To 
my  mind,  to  "  interfere  with  "  the  settle- 
ment means  to  take  away  the  ordinary, 
natural,  and  obvious  result  and  effect  of 
it.  It  is  perfectly  clear  to  me  that  you  do 
this  when  you  do  that  which  could  not 
have  been  done  before,  and  throw  the 
settled  property  into  the  bankruptcy ;  and 
it  is  this  Act  which  thus  "interferes  with" 
the  settlement  by  throwing  the  settled 
property  into  bankruptcy  under  section  1, 
sub-section  6.  In  ray  opinion  the  words 
"  nothing  in  this  Act  contained  shall  in- 
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terfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  msule  or  to  be 
miside,  whether  before  or  after  marriage,  re- 
specting the  property  of  a  married  woman '' 
refer  to  a  marriage  settlement,  and  I  think 
the  other  part  of  the  section  supports  this 
view. 

Expecting  to  find  that  marriage  settle- 
ments would  be  protected  by  the  statute, 
thinking  it  just  that  they  should  be  pro- 
tected, and  finding  these  words  at  the  be- 
ginning of  section  19, 1  am  of  opinion  that 
they  mean  to  apply  to,  and  take  out  of 
the  operation  of  the  statute,  marriage 
setUementa  To  my  mind  the  Legislature 
never  intended,  when  they  enacted  section 
1,  sub-section  5,  that  property  settled  on  a 
married  woman  by  her  marriage  settle- 
ment should  be  included  in  the  property 
to  be  administered  in  her  bankruptcy, 
although,  as  a  matter  of  drafting  the 
statute,  the  exception  of  such  property  out 
of  the  operation  of  section  1,  sub-section  5, 
is  not  enacted  until  a  subsequent  part  of 
the  statute — ^namely,  until  section  19.  I 
am  unable  to  give  any  substantial  mean- 
ing to  section  19  unless  it  means  that  such 
property  is  taken  out  of  the  operation  of 
section  1,  sub-section  5.  I  think  the  effect 
of  section  1,  sub-section  5,  and  section  19 
together,  is  that  all  a  married  woman's 
separate  property  is  to  go  into  her  bank- 
ruptcy, except  property  settled  upon  her 
by  her  marriage  settlement  either  by  her- 
self or  some  benefactor.  I  am,  therefore, 
of  opinion  that  the  contention  of  Mr. 
Bibton  is  right,  and  that  this  appeal 
should  be  allowed. 

LiNDLEY,  L.J.,  read  the  following  judg- 
ment: — The  question  in  this  case  turns 
on  the  construction  of  section  19  of  the 
Married  "Women's  Property  Act,  1882, 
taken  in  connection  with  section  1,  sub-sec- 
tion 5,  of  the  same  Act  (1).  Mrs.  Arm- 
strong carried  on  a  trade  separately  from 
her  husband,  and  thereby  became,  in  respect 
of  her  separate  property,  subject  to  the 
bankruptcy  laws  as  if  she  were  Sifeme  sole 
(Married  Women's  Property  Act,  1882, 
section  1,  sub-section  5).  She  committed 
an  act  of  bankruptcy,  and  was  thereupon 
adjudicated  bankrupt.  But,  as  decided  by 
this  Court  in  In  re  Armstrong  ;  ex  parte 
Oilehriat  (3),  her  bankruptcy  only  affected 


her  separate  property,  and  did  not  affect 
property  over  which  she  had  only  a  power 
of  appointment,  and  which  in  default  of 
appointment  would  belong  to  other  people. 

On  her  marriage  in  1881,  some  property 
was  settled  on  her  for  life  for  her  separate 
use  with  remainders  over.  There  was  no 
clause  in  the  settlement  restraining  her 
from  anticipation. 

The  question  now  arises  whether  this 
life  estate  has  passed  to  her  trustee  in 
bankruptcy,  or  whether  she  is  entitled  to 
enjoy  it  notwithstanding  her  bankruptcy. 

The  trustee  claims  it  under  the  Bank- 
ruptcy Act,  and  he  is  entitled  to  it  under 
that  Act,  unless  his  title  is  excluded  by 
section  19  of  the  Married  Women's  Pro- 
perty Act,  1882.  It  is  contended  for 
Mrs.  Armstrong  that  if  it  had  not  been 
for  section  1,  sub-section  5,  of  the  Married 
Women's  Property  Act,  the  trustee  could 
not  have  claimed  her  life  interest,  and 
that  his  claim  thereto  being  based  on  that 
section,  is  one  to  which  ^ect  cannot  be 
given  without  interfering  with  or  affecting 
her  settlement  contrary  to  section  19.  It 
was  further  contended  on  her  behalf  that 
the  effect  of  section  19  is  to  render  it 
necessary  to  distinguish  separate  property 
to  which  a  married  woman  is  or  becomes 
entitled  under  some  settlement  or  agree- 
ment for  a  settlement,  and  separate  pro- 
perty to  which  she  is  or  becomes  entitled 
in  some  other  way ;  and  that  while  section 
1,  sub-section  5,  applies  to  a  married  wo- 
man's unsettled  separate  property,  it  does 
not  apply  to  separate  propeity  which  she 
takes  under  a  settlement. 

If  the  Act  is  examined,  it  will  be  seen 
that  it  not  only  makes  that  to  be  separate 
property  which  was  not  so  before,  in  the 
absence  of  some  agreement  or  trust  to  that 
effect,  but  the  Act  also  annexes  to  separate 
property  consequences  which  were  not  be- 
fore incident  to  it,  or  not  incident  to  it  to 
the  same  extent  as  under  the  Act— «.if. 
section  1,  sub-sections  3  and  4.  In  extend- 
ing the  rights  of  married  women  care  bus 
also  been  taken  to  protect  their  creditors, 
and  in  some  cases  to  extend  their  rights 
against  the  separate  property  of  married 
women  with  whom  they  have  dealt.  Now 
it  will  be  observed  that  section  19  does 
not  say  that  nothing  in  the  Act  shall  in- 
terfere with  or  affect  the  incidents  annexed 
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by  the  Act  to  separate  estate,  or  the  con- 
seqaenoes  which  follow  its  creation;  the 
sectiou  refers  in  the  early  part  of  it  to 
settlements,  and  the  words ''  interfere  with 
or  affect  any  settlement "  mean  invalidate 
or  render  inoperative  any  settlement. 
Settlements  creating  separate  estate  are  to 
have  the  same  effect  as  if  the  Act  had  not 
passed,  and,  so  read,  the  section  is  an  im- 
portant proviso  on  section  2  and  on  sec- 
tion 5.  In  this  case  the  trustee  is  claiming 
under  the  settlement,  not  against  it ;  he 
is  not  interfering  with  or  affecting  it.  He 
claims  the  life  estate  created  by  it  because 
the  married  woman  entitled  to  that  life 
estate  has  done  an  act  which  amounts  in 
point  of  law  to  an  alienation  of  it.  It  is 
true  that  but  for  the  Act  she  could  not 
have  been  made  bankrupt,  or  could  not 
have  aliened  her  life  estate  in  the  par- 
ticular mode  in  which  she  has  done  so. 
But  no  alienation  of  her  life  estate — be  it 
voluntary,  or  be  it  involuntary —is  an 
interference  with  the  settlement,  nor  does 
such  alienation  affect  it.  The  2nd  clause 
of  section  19  shews  that  interfering  with 
a  settlement  means  something  different 
from  affecting  an  estate  created  by  it. 
That  clause  would  not  be  wanted  if  the 
construction  contended  for  were  correct. 
Mr.  Ribton's  argument  is  in  truth  open  to 
the  objection  that  it  proves  too  much. 
Considering  that  by  far  the  largest  portion 
of  separate  property  is  created  by  settle- 
ment, and  that  his  ai^ument,  if  acceded  to, 
would  take  all  separate  property  so  created 
out  of  the  operation  of  the  Act,  the  con- 
sequence would  be  that  the  Act  would 
have  kfl  the  old  law  to  apply  to  settled 
separate  property,  and  the  new  to  un- 
settled separate  property.  Such  a  con- 
struction of  the  Act  would  not  only  lead 
to  the  utmost  confusion,  but  would  be  de- 
structive of  one  of  the  main  objects  of  the 
Act^  which  was  to  extend  to  all  married 
▼omen  having  separate  estate,  and  to  their 
creditors,  the  rights  enumerated  in  the 
various  sections.  I  can  find  no  warrant  for 
drawing  any  distinction  between  separate 
property  acquired  by  settlement,  or  separate 
property  otherwise  acquired,  as  regards 
the  consequences  attaching  to  it  when  ac- 
quired. To  draw  such  a  distinction  would 
not  be  to  give  effect  to  the  statute,  but 
practically  to  destroy  its  operation  to  a 


very  great  and,  in  my  opinion,  very  alarm- 
ing extent.  The  appeal  ought  to  be  dis- 
missed. 

[His  Lordship  said  :]  I  wish  to  add  that, 
in  my  judgment,  section  19  applies  to  all 
settlements,  whether  made  before  or  after 
marriage,  and  is  not  confined  to  what  are 
popularly  called  marriage  settlements,  such 
as  that  made  in  this  case. 

LoPBS,  L.J.,  read  the  following  judg- 
ment : — I  agree  with  the  judgment  of  Lord 
Justice  Lindley,  and  cannot  agree  with  the 
judgment  of  the  Master  of  tiie  Rolls. 
Mrs.  Armstrong  (the  bankrupt)  under  the 
settlement  was  entitled  to  the  rents  and 
profits  of  the  houses  during  her  life  for  her 
separate  use,  but  expressly  without  any 
restraint  on  anticipation.  A  power  is  given 
to  her  to  appoint  the  property  by  deed  or 
will  to  such  persons  for  such  estates  as  she 
shall  think  fit.  Subject  to  that,  the  trus- 
tee is  to  hold  the  property  for  the  benefit 
of  the  only  child  by  a  previous  marriage 
and  the  children  of  the  intended  marriage. 
There  are  other  powers.  The  Court  has 
now  to  deal  only  with  the  life  interest  of 
the  bankrupt. 

The  question  is  whether  the  life  interest 
of  the  bankrupt  in  these  houses  is  avail- 
able for  the  benefit  of  her  creditors,  as 
being  her  separate  property  within  sub- 
section 5  of  section  1  of  the  Married 
Women's  Property  Act,  1882.  No  re- 
straint on  anticipation  being  imposed,  the 
bankrupt  has  an  absolute  power  of  dis- 
position in  respect  of  the  life  estate.  That 
the  life  estate  is,  in  the  circumstances 
of  this  case,  separate  property  and  sub- 
ject to  the  bankruptcy  laws  is  beyond 
question,  unless  it  can  be  brought  within 
section  19  of  the  same  Act. 

There  being  no  restriction  as  against 
anticipation,  the  words  of  section  19  ap- 
plicable are, ''  Nothing  in  this  Act  contained 
shall  interfere  with  or  affect  any  settle- 
ment or  agreement  for  a  settlement  made 
or  to  be  made,  whether  before  or  after 
marriage,  respecting  the  property  of  any 
married  woman."  It  is  contended  that 
this  limits  the  meaning  of  the  words ''  sepa- 
rate property  "  in  sub-section  5  of  section 
1,  and  makes  those  words  applicable  only 
to  unsettled  as  distinguished  from  settled 
separate  property,  in  fact  excluding  from 
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the  operation  of  sub-section  5  of  section  1 
all  separate  property  which  is  settled, 
although  the  married  woman  has  absolute 
power  of  disposing  of  it  irUer  vivos  or  by 
will  in  the  same  way  as  &/eme  sole. 

It  would  require  strong  and  unequivocal 
language  to  justify  such  a  construction. 
The  L^islature,  in  my  opinion,  contem- 
plated nothing  so  unreasonable.  All  that 
is  intended  is  that  the  provisions  of  settle- 
ments are  not  by  the  Act  to  be  invalidated. 
It  is  an  interference  with  the  provisions 
of  the  settlements,  not  an  interference 
with  settled  property  under  settlements 
over  which  the  married  woman  has  abso- 
lute control  that  is  contemplated.  If  the 
trustee  here  were  claiming  in  derogation 
of  the  provisions  of  the  settlement,  I  could 
understand  Mr.  Ribton's  contention ;  but 
he  is  really  claiming  under  and  in  affirm- 
ance of  its  provisions;  claiming  in  the 
same  way  as  any  other  alienee  to  whom 
the  life  interest  was  conveyed,  the  only 
difference  being  that  the  alienation  here  is 
the  act  of  the  law,  and  not  the  voluntary 
act  of  the  party. 

I  am  of  opinion,  therefore,  that  the  life 
interest  of  the  bankrupt  in  these  houses  is 
her  separate  property  within  sub-section  5 
of  section  1,  and  that  section  19  does  not 
prevent  that  sub- section  from  applying. 

Appeal  dismissed. 

Solicitors— J.  A.  &  H.  B.  Farnfield,  for  trus- 
tee ;  Woodbridge  &  Sons,  for  bankrupt. 


,ggg      r  STEVENS    {appellant)    v,    the 

Anril  24    1     BARNET  GAS  AND  WATER  COM- 

P  L  PANY  {respondents). 

Waterworks  Company — Water  Hate — 
Anrnuil  Back-rent — Annfml  Value — Grross 
estimated  Eental  as  distinguisJied  from  Net 
Annual  Value — Waterworks  Clauses  Act^ 
1847  (10  Vict.  c.  17),  s.  eS-'Bamet  Gas 
and  Water  Act,  1872  (35  d-  36  Vict.  c. 
clxxxix.),  8.  56. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  82.] 


[IN  THE  COURT  OF  APPEAL.] 

1  QQQ  -\ 

March  10, 12.  l=«'^'^  ^''^^^  "" 
April  28.     J  ^™^- 

Commons — Indosure — Power  to  stop 
up  and  alter  Roads  and  Ways — Old  In- 
closures,  Roads  passing  through — Indo- 
sure Act,  1845  (8  <Cr  9  Vict.  c.  118),  ss.  52 
and  62. 

The  General  Inclosure  Act,  1845  (8  «fe  9 
Vict.  e.  118),  s.  62,  provides  that  the 
valuer  acting  in  the  matter  of  any  indo- 
sure shall,  before  he  shall  proceed  to  make 
any  divisions  and  allotments  of  the  land 
to  be  enclosed,  set  out  and  make  and 
widen  public  roads  and  ways  in  or  over 
the  land  to  be  indosed,  and  stop  up,  divert, 
or  alter  any  of  the  roads  or  ways  passing 
through  the  land  to  be  indosed,  or  through 
am/y  "old  indosures"  in  the  parish  or 
parishes  in  which  the  land  to  be  indosed 
shaU  be  sittuUe : — Held  {reversing  the  judg- 
ment of  the  Queen's  Bench  IHvisian 
(Mathew,  J.,  and  Gave,  J.),  that  the 
words  "  old  indosures  "  in  the  section  are 
used  in  their  ordinary  meaning,  and  are 
equivalent  to  "old  indosed  land"  or"dd 
doses,"  so  that  the  power  of  the  ffokter  to 
stop  up  roads  is  not  limited  to  roads  pats* 
ing  through  the  common,  or  waste  or  laokds 
indosed  therefrom,  b%U  extends  to  roads 
passing  through  any  old  indosures  in  the 
parish. 

Appeal  from  the  judgment  of  a  IHvi- 
sional  Coort,  upon  facts  found  bj  an 
arbitrator  and  stated  in  a  Special^  Case 
for  the  opinion  of  the  Court. 

The  action  was  brought  to  recover 
damages  for  wrongfully  using  the  plain- 
tiff's roads,  and  breaking  the  locks  of  tbe 
plaintiff's  gates  across  the  roads,  and  iix  an 
injunction.  The  roads  had  been  used  by 
the  defendants  for  the  purpose  of  going 
upon  the  seashore  and  taking  gravel  and 


The  plaintiff  was  the  Icnti  of  the  manor 
of  certain  manors  called  the  Hook  Manors, 
and  the  soil  of  the  roads  in  question  was 
part  of  the  demesne  lands  of  these  manois. 
Prior  to  1866,  the  roads  in  question  were 
either  public  highways  repairable  by  the 

♦  Coram  Lord  Esher,  M.B.,  Fiy,  L.J.,  and 
Lopes,  L.J. 
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Sornbjf  Y.  SUvester,  A^j^. 
parish  in  which  they  were  situated,  or 
were  roads  repairable  by  certain  tenants 
of  the  Hook  Manors,  which  any  persons 
living  in  the  neighbourhood  of  the  Hook 
Manors  (as  was  the  case  with  the  defen- 
dants) had  by  prescription  a  right  to  use. 
In  1866,  by  an  inclosure  award  msuie 
under  the  Inclosure  Act,  1845  (8  <&  9 
Vict.  c.  118),  and  confirmed  by  the  com- 
missioners, the  valuer  acting  in  the  matter 
of  the  inclosure  discontinued  and  stopped 
up  the  roads  in  question,  and  set  out  two 
new  roads.  One  of  the  new  roads  passed 
over  land,  which  was  wholly  land  to  be 
inclosed  by  the  award;  the  soil  of  the 
other  was  at  the  time  of  the  award  part 
of  the  demesne  land  of  the  manors. 

The  plaintiff  claimed  that  the  roads  in 
question,  by  reason  of  the  inclosure  award 
were  his  private  property,  and  that  the 
defendants  were  not  entitled  to  use  them. 

The  defendants  contended  that  the 
valuer  in  the  matter  of  the  inclosure  had 
no  power  to  stop  up  the  roads  in  question, 
inasmuch  as  the  roads  did  not  pass  through 
the  land  to  be  inclosed,  or  through  any 
''old  indosures''  in  the  parish  where  the 
land  to  be  inclosed  was  situated,  within 
the  meaning  of  section  62  of  the  Inclosure 
Act,  1845,  and  they  claimed  to  be  entitled 
to  the  use  of  the  roads  as  before  the  inclo- 
sure award  (1). 

( 1 )  Sect  ions  52  and  62  of  the  Gteneral  Inclosure 
Act,  1845  (8  &  9  Vict.  o.  118),  so  far  as  material, 
are  as  follows : — 

Section  62 :  "  All  lands  which  shall  have  been 
inclosed  from  any  land  subject  to  be  inclosed 
under  this  Act  for  more  than  twenty  years  next 
preceding  the  day  of  the  first  meeting  for  the 
examination  of  claims  in  the  matter  of  such 
inclosure  shall  for  the  purposes  of  this  Act  be 
deemed  and  taken  to  be  ancient  inclosures,  but 
not  so  as  to  carry  any  right  of  common,  or 
compensation  or  idlotment  for  or  in  respect  of 
right  of  common,  which  might  be  claimed  in 
respect  of  ancient  indosures." 

Section  62 :  **  That  in  the  first  place  the  valuer 
acting  in  the  matter  of  any  inclosure  shall  and 
may,  before  he  shall  proceed  to  make  any  of  the 
divisions  and  allotments  of  the  land  to  be  in- 
closed in  pursuance  of  or  in  any  manner  not 
inconsistent  with  the  instructions  given  to  such 
valuer  as  aforesaid,  set  out  and  make  public 
roads  and  ways,  and  widen  public  roads  and 
ways,  in  or  over  the  land  to  be  inclosed,  and 
stop  up,  divert  or  alter  any  of  the  roads  or  ways 
passing  through  the  land  to  be  inclosed,  or 
through  any  old  indosures  in  the  parish  or  re- 
spective parishes  in  which  the  land  to  be  in- 
doeed  shall  be  situate/' 
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The  Divisional  Court  (Mathew,  J.,  and 
Cave,  J.)  was  of  opinion  that  "  old  indo- 
sures "  in  section  62  of  the  Inclosure  Act, 
1845,  meant  old  indosures  as  defined  by 
section  52  of  the  Act — namely,  land  in- 
closed for  more  than  twenty  years  from 
land  subject  to  be  inclosed ;  and  therefore 
that  the  valuer  had  no  power  to  stop  up 
the  roads  in  question,  the  soil  of  which 
(that  is,  the  demesne  lands  of  the  manor) 
was  not  subject  to  be  inclosed,  and  gave 
judgment  for  the  defendants. 

The  plaintiff  appealed. 

liighf  Q'G'f  ^^^  Stuart  Moore  (<7.  W. 
Mathews  with  them),  for  the  plaintiff. — 
The  judgment  of  the  Divisional  Court  is 
to  the  effect  that  old  inclosed  land  means 
solely  land  dealt  with  under  section  52  of 
the  Inclosure  Act,  1846  (8  &  9  Vict.  c. 
118),  and  that  section  62  does  not  apply 
to  the  land  in  question  (1).  It  is  admitted 
on  the  part  of  the  plaintifiT  that  the  land  in 
question  was  highway  before  the  award 
was  made;  but  it  is  contended  that  the 
award  substituted  the  new  roads  for  the 
old,  and  that  the  highways  were  extin- 
guished. The  valuer  had  full  power  to 
substitute  new  roads  for  old,  and  it  was 
not  intended  that  the  public  should  have 
both  the  old  and  the  new  roads.  No  cases 
have  arisen  under  the  new  Act,  but  under 
the  old  Act  there  are  cases  shewing  that 
by  old  inclosure  was  meant  land  anciently 
inclosed.  They  cited  Goodtitle  dem. 
Baker  v.  Milbum  (2),  Williams  v.  Eyton 
(3),  and  Thackrak  v.  Seymour  (4),  in 
which  it  was  held  that  public  highways 
not  mentioned  in  the  allotment,  and  with- 
out others  set  out  in  lieu  of  them,  are  not 
extinguished. 

Henn  Collins,  Q'C,  and  Mackey,  for  the 
defendants. — The  valuer  had  no  jurisdic- 
tion to  stop  up  the  roads  in  question,  for 
they  are  not  roads  which  passed  through 
land  to  be  inclosed,  or  old  indosures  within 
the  meaning  of  section  62  of  the  Inclosure 
Act,  1845.  ''Old  indosures"  means  old 
inclosed  lands  taken  from  the  common  or 
waste — that  is  to  say,  encroachments  and 

(2)  2  Mee.  &  W.  853  ;  6  Law  J.  Rep.  Exch. 
209. 

(3)  2  Harl.  &  N.  771 ;  4  Hurl.  &  N.  857 ;  27  Law 
J.  Rep.  Exch.  17  ;  28  ibid.  146. 

(4)  1  Or.  &  M.  18;  2  Law  J.  Rep.  Exch.  10. 
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approvements  by  the  lord  under  the  Stat. 
Merton  (20  Hen.  3.  c.  4)  and  Stat.  Westm. 
2  (13  Edw.  1.  c.  46).  The  power  of  the 
▼aluer  to  stop  up  roads  is  therefore  limited 
to  roads  passing  over  land  to  be  inclosed, 
or  over  land  immediately  adjoining  land  to 
be  inclosed,  and  which  was  itself  at  one 
period  waste.  If  "  old  indosures  "  has  the 
meaning  contended  for  by  the  other  side, 
then  the  land  to  be  inclosed  and  the  old 
indosures  would  include  all  the  land  in  the 
parish ;  but  it  is  plain  that  the  Legislature 
contemplated  that  there,  might  be  land 
other  than  land  to  be  indosed  and  old 
indosures.  For  instance,  in  section  61, 
which  gives  the  valuer  power  to  set  out 
watercourses,  &c.,  power  is  expressly  given 
him  over  other  lands  within  the  parish,  as 
well  as  over  lands  to  be  indosed  and 
andent  indosures. 

They  also  referred  to  sections  34, 35, 47, 
50,  and  52. 

These  words  "  other  lands  "  are  omitted 
in  section  62.  The  valuer  can  only  deal 
with  old  inclosed  lands  with  the  consent  in 
writing  of  the  person  interested  in  them — 
section  86 ;  and  therefore  it  is  plain  that 
the  power  to  deal  with  roads  is  limited  to 
roads  passing  through  land  to  be  inclosed, 
or  through  old  indosures  as  defined  by 
section  52.  The  preamble  to  the  statute 
supports  this  view.  The  only  land  subject 
to  inclosure  was  the  uncultivated  land  or 
waste  of  the  manor. 

They  referred  to  2  Black,  Com,  90,  and 
niton  on  Commons,  pp.  48,  62,  and  120. 

[Fry,  L.J. — It  is  plain  that  the  plan 
directed  by  section  4  of  the  (reneral  In- 
closure Act  of  1801  (41  Geo.  3.  c.  109)  is 
to  include  the  closes  of  the  parish,  yet  they 
are  not  described  in  that  section,  if  the 
words  ^'andent  inclosed  lands"  do  not 
apply  to  them.] 

That  statute  does  not  apply  to  the 
present  case. 

[Fry,  L.  J.,  also  referred  to  the  proviso  at 
the  dose  of  section  8  of  41  Geo.  3.  c.  109.] 
"  Old  indosures  "  there  means  the  same 
as  in  section  62  of  8  &  9  Yict.  c.  118. 

J^ig^t  Q-C,  in  reply.— Old  inclosed 
lands  has  the  same  meaning  as  old  closes — 
Fiizherhert  on  the  Duty  of  a  Surveyor  y'p,  79, 
and  Paaton  dc  Uthert^a  Case  (5). 

(5)  Littleton's ^p.  264,  at  p.  836. 


There  may  be  other  lands  in  the  parish 
beside  the  lands  to  be  inclosed  and  the  old 
closes.  For  example,  village  greens  (8  &  9 
Yict.  c.  118.  s.  15)  and  lan<&  subject  to 
independent  common  rights  {ib,  &  12). 
The  object  of  section  52  was  to  determine 
what  indosures  were  andent. 

Cur,  adv.  tmft. 

Lord  Esheb,  M.R.  (on  April  28, 1888). 
— In  this  case  a  valuer  acting  under  the 
Inclosure  Acts,  for  the  purpose  of  indosing 
certain  waste  lands  in  a  pfitrish,  dealt  with 
the  roads.     After  deciding  that  certain 
new  roads  should  be  made,  he  decided  that 
certain  old  roads  should  be  stopped  up. 
The  defendants  contend  that  the  arbitrator 
had  no  jurisdiction  to  order  these  roads  to 
be  stopped  up,  that  the  roads  are  public 
roads  as  heretofore,  and  that  they  have 
a  right  to  use  them.     The  question  sub- 
mitted to  us  is  whether  the  valuer  had  any 
jurisdiction  to  stop  up  these  public  roads. 
If  he  had  jurisdiction,  his  decision  is  final ; 
if  he  had  not,  it  is,  of  course,  of  no  effect. 
Now  the  roads  in  question  were,  before 
the  inclosure  award,  public  roads,  and  were 
upon  lands  which  were  not  shewn  to  have 
ever  been  part  of  the  waste  of  the  manor, 
and  which  were  not  to  be  inclosed  under 
the  arbitration ;  so  that  the  question  comes 
to  be  whether  these  roads  are  roads  passiog 
through  any  ''  old  indosures  "  within  the 
terms  of  section  62  of  the  Indosure  Act, 
1845.     It  is  argued  that  the  term  "old 
indosures,"  when  indosures  under  an  In- 
closure Act  are  spoken  of,  has  a  sort  of 
technical  meaning,  and  means  old  indosures 
of  land  which  was  once  part  of  the  waste 
of  the  manor.     Now  there  are  two  phrases 
in  section  62  which  have  to  be  considered 
— namely,  first,  "  the  land  to  be  indosed," 
and,  secondly,  "any  old  indosures."    It 
seems  to  me  tJiat  the  phrase  "  the  land  to 
be  inclosed  "  in  section  62  is  interpreted 
by  section  1 1  of  the  Act,  which  provides 
that "  all  such  lands  as  are  hereina^er  men- 
tioned, (that  is  to  say)  all  lands  subject  to 
any  rights  of  common  whatsoever,  &c.," 
shall  be  "land  subject  to  be  indosed" 
under  the  Act.     This  seems  to  me  to 
shew  that  "land  to  be  indosed"  applies 
to  land  subject  to  any  rights  of  common, 
or    to   any  of  the  rights  mentioned  in 
section  11,  and  therefore  I  think  that  the 
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roads  in  question  do  not  come  within 
the  phrase  "roads  passing  through  the 
land  to  he  inclosed."  The  definition  in 
section  11  seems  to  me  to  include  almost 
every  road  that  one  can  well  imagine  that 
is  or  has  been  land  subject  to  common 
rights ;  and  it  seems  to  me  almost  a  neces- 
saiy  implication  that  the  phrase  "old 
inclosures  "  in  section  62  must  have  some 
larger  meaning.  This,  however,  is  not 
exactly  the  reason  why,  in  my  opinion, 
the  words  "  old  inclosures  "  must  be  taken 
in  their  ordinary  meaning.  In  my  opinion 
section  27  of  the  Act — which  provides  that 
"if  on  the  report  of  the  assistant  com- 
missioner, or  after  any  further  enquiries 
they  shall  think  necessary  in  relation 
thereto,  the  commissioners  shall  be  of 
opinion,  having  regard  as  well  to  the 
health,  comfort,  and  convenience  of  the 
inhabitants  of  any  cities,  towns,  villages, 
or  populous  places  in  or  near  any  parish 
in  which  the  land  proposed  to  be  inclosed 
or  any  part  thereof  shall  be  situate,  as  to 
the  advantage  of  the  proprietors  of  the 
land  to  which  such  application  shall  relate, 
that  the  proposed  inclosure  would  be  ex- 
pedient, the  commissioners,  by  provisional 
order  under  their  seal,  shall  set  forth  the 
terms  and  conditions  on  which  they  shall 
he  of  opinion  that  the  inclosure  should  be 
made" — shews  that  the  Legislature  in- 
tended that  the  question  of  the  inclosure 
of  the  common  lands  in  a  parish  should  be 
considered  not  merely  with  regard  to  the 
advantage  of  the  lord  of  the  manor  and  the 
persons  entitled  to  the  rights  of  common, 
but  with  regard  to  all  the  inhabitants  of 
the  cities,  towns,  villages,  or  populous 
places  in  or  near  the  parish  where  the 
land  proposed  to  be  inclosed  is  situate. 
Section  34  seems  to  me  to  be  to  the  same 
eflfect.  Therefore,  when  the  question  of 
the  formation  of  new  roads  arises,  it  must 
he  considered  not  only  with  regard  to  what 
will  be  serviceable  to  the  persons  who  will 
obtain  part  of  the  inclosed  land  as  their 
own,  but  with  regard  to  the  welfare  of  the 
inhabitants  of  the  whole  district.  Oppor- 
tunity is  to  be  taken  of  the  right  to  inclose 
to  deal  with  the  roads  of  the  parish ;  and 
if  the  new  roads  are  to  be  made  for  the 
benefit  of  the  whole  parish,  it  seems  to  me 
to  follow  that  there  must  be  power  to  stop 
np  the  roads  which  are  thereby  rendered 
VOL.  67.— Q.B. 
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of  no  use  to  anybody.  The  new  roads  are 
to  be  for  the  advantage  of  the  very  persons 
who,  if  the  new  had  not  been  made,  would 
have  used  the  old  roads.  One  of  the  roads 
in  question  here,  which  does  not  lead  down 
to  the  foreshore,  is  exactly  in  the  position 
one  would  expect — namely,  that  no  one 
would  desire  to  use  it  since  the  making  of 
the  new  road.  It  is  true  that  the  r^s 
about  which  the  real  dispute  arises  lead 
down  to  the  seashore,  where  some  people 
claim  a  right  to  collect  seaweed ;  but,  ex- 
cept the  people  who  may  use  the  old  roads 
for  this  purpose,  no  one  else  in  the  parish 
would  ever  think  of  using  them  now. 

I  think  section  50,  which  provides  that 
''  all  encroachments  and  all  inclosures,  <&o., 
which  shall  have  been  made  by  any  person 
from  or  upon  any  part  of  the  land  pro- 
posed to  be  inclosed,  within  twenty  years 
next  before  the  first  meeting  for  the  exami- 
nation of  claims,  &c.,  shall  be  deemed  parcel 
of  the  land  subject  to  be  inclosed,  and  shall 
be  divided,  allotted,  and  inclosed  accord- 
ingly," deals  with  the  same  description  of 
land  as  the  ''  land  to  be  inclosed ''  men- 
tioned in  section  62.  Section  50  deals 
with  encroachments  for  less  than  twenty 
years  over  land  subject  to  be  inclosed,  and 
then  section  52  deals  with  encroachments 
for  more  than  twenty  years  over  the  same 
description  of  land — that  is,  according  to 
the  definition  in  section  11,  land  over 
which  there  have  been  common  rights — 
and  provides  that  they  shall  be  deemed  to 
be  ancient  inclosures,  but  not  for  all  pur- 
poses, and  not  so  as  to  carry  any  right  of 
common,  or  compensation  or  allotment  for 
or  in  respect  of  right  of  common,  which 
might  be  claimed  in  respect  of  ancient  in- 
closures. The  words  are  plainly  not  used 
in  a  technical  sense.  I,  therefore,  can  see 
no  reason  why  we  should  give  to  these 
words  in  section  62  any  but  their  ordinary 
meaning — that  is,  inclosures  which  have 
existed  for  a  long  period  of  time,  whether 
they  were  common  lands  originally  or  not. 
This  is  a  reasonable  and  natural  interpre- 
tation, for  when  we  consider  that  the 
persons  who  are  to  direct  an  inclosure  are 
to  have  regard  to  the  benefit  of  the  whole 
district,  so  to  speak,  it  ought  to  follow 
that,  if  they  lay  out  new  roads  for  the 
benefit  of  the  district,  they  should  have 
the  power  to  stop  up  all  the  roads  in  the 
4C 
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parish  of  whatever  kind  "which  they  deem 
to  have  become  useless  by  reason  of  the 
making  of  the  new  roads.  I  am,  there- 
fore, of  opinion  that  the  valuer  who  made 
the  inclosure  award  in  the  present  case 
had  jurisdiction  to  stop  up  &e  roads  in 
question. 

Fry,  L.  J. — ^I  also  feel  unable  to  agree 
with  the  decision  from  which  this  appeal 
is  brought.  The  question  we  have  to 
determine  is  the  meaning  of  the  words 
^^  any  old  indosures  in  the  parish  or  re- 
spective parishes  in  which  the  land  to  be 
indosed  shall  be  situate,"  in  section  62  of 
the  Inclosure  Act,  1845.  It  must  be 
observed  in  the  first  place  that  the  words 
in  ihe  section  are  not  '*  any  old  indosures 
on  the  common  or  on  or  from  the  waste," 
or  any  similar  expression,  and  if  the  words 
in  the  section  reallj  mean  any  old  indo- 
sures on  the  land  to  be  inclosed  or  on  the 
waste  to  be  indosed,  one  can  only  say  that 
they  are  very  drcuitous. 

The  first  enquiry  to  my  mind  to  be 
made  is,  What  is  the  natural  and  ordinary 
meaning  of  the  words  in  question  ? — and 
I  confess  that  but  for  the  dedsion  of  the 
Divisional  Court  I  should  have  entertained 
no  doubt  that  the  words  plainly  mean  and 
include  all  lands  which  were  ancient  in- 
dosed lands  in  the  parish,  whatever  may 
have  been  their  condition  before  they  were 
indosed.  Whether  they  were  originally 
part  of  the  waste,  or  whether  they  have 
from  time  immemorial  been  inclosed  lands, 
seems  to  me  an  absolutely  immaterial 
enquiiy.  If  the  lands  have  been  existing 
for  a  long  space  of  time  as  inclosed  lands 
in  the  parish,  they  are,  according  to  my 
notion  of  the  force  of  the  English  language, 
accurately  described  as  old  indosures  in 
the  parish.  If  I  consider  the  object  and 
puipose  of  the  section  in  question  I  am 
led  to  the  same  conclusion.  There  is  no 
reason,  it  seems  to  me,  why  a  road  which 
has  become  useless  should  be  stopped  up 
when  it  has  run  between  indosures  taken 
off  the  common,  and  may  not  be  closed  up 
when  it  has  run  between  andent  indo- 
sures not  taken  off  the  common.  The 
moment  the  new  road  has  been  formed 
over  the  common,  or  what  was  the  common 
or  waste  of  the  manor,  which  renders  the 
old  roads,  wherever  situated,  in  the  parish 


useless,  there  seems  to  me  to  be  good 
ground  for  stopping  up  that  old  road.  Hie 
good  sense  of  the  section,  therefore,  seems 
to  me  to  require  the  wider  and  not  the 
narrower  signification  for  the  words  in 
question.  But,  further,  I  find  throughout 
the  statute  two  distinct  sets  of  expreaeiona 
used — used,  no  doubt,  not  with  great  pre- 
cision, because  there  is  a  variation  in  the 
expressions — all  indicating  the  same  con- 
clusion. In  section  61  '^ancient  indosures 
or  other  lands  in  the  parish  "  are  spoken 
of  in  contrast  with  "  tiie  land  to  be  in- 
closed." There  again,  I  think,  having 
regard  to  the  object  and  purpose  of  the 
section,  that  the  former  expression  indades 
every  andent  indosure,  whatever  may  have 
been  its  origin,  and  without  regard  to  its 
origin.  In  section  86  I  find  the  expresdon 
"  any  old  indosed  lands  "  used  in  a  manner 
which  satisfies  mymind  that  the  Legislature 
intended  to  refer  to  any  lands  whidb  in  fiust 
had  been  incloNsed  from  old  time,  whatever 
may  have  been  their  condition  before  the 
andent  indosure  was  formed.  On  the 
other  hand,  I  find  in  the  statute  sets  of 
expressions  which  accurately  describe  in- 
dosures on  or  from  common  or  waste. 
For  instance,  in  section  50  I  find  the 
Legislature  dealing  with  encroachments 
and  indosures  from  or  upon  "  any  part  of 
the  land  proposed  to  be  indosed  " — ^langnage 
sufficient  exactly  to  describe  indosures 
from  the  common  or  waste,  and  obvionsly 
quite  different  from  the  language  with 
which  we  are  concerned  on  the  present 
occasion.  The  same  observations  apply 
to  section  52,  where  the  Legislature  speab 
of  "  lands  which  shall  have  been  indosed 
from  any  land  subject  to  be  inclosed  under 
this  Act,"  which  shews  that  the  Legisla- 
ture knew  well  how  to  describe  indosures 
on  or  from  the  common,  as  distinct  from 
the  general  old  indosures  in  the  parish. 
But  I  go  further,  and  I  refer  to  the  Act 
41  Geo.  3.  c.  109,  one  of  the  earliest, 
if  not  the  very  earliest,  of  the  general 
enactments  with  regard  to  the  indosure 
of  open  land.  The  scheme  of  that 
statute  was  this.  It  required  that  the 
commissioners  should  take  a  general  survey 
of  all  lands  in  the  parish,  with  a  view  to 
consider  in  what  manner  the  inclosed  or 
waste  lands  should  be  distributed  among 
them,  and  it  describes  the  lands  of  which 
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tbe  sarvey  is  to  be  made  in  these  words — 
"  of  all  the  lands  and  grounds  to  be  divided, 
allotted,  and  enclosed  "  (that  is,  the  waste 
land  on  the  one  side),  '^  and  also  of  all  the 
messuages,  cottages,  orchards,  gardens, 
homesteads,  ancient  inclosed  lands  and 
grounds  within  any  parish  or  manor"  (that 
is,  the  land  which,  without  regard  to  whe- 
ther it  is  part  of  the  common  or  not,  is 
found  in  the  parish  existing  as  ancient 
inclosures).  Here  it  seems  to  me  that 
similar  language  is  used  to  that  used  in 
the  Act  which  we  have  now  to  construe. 
Similar  expressions  are  to  be  found  in 
other  sections  of  the  Act  41  Geo.  3.  c.  109, 
to  which  I  need  not  further  refer.  But, 
lastly,  I  have  gone  a  little  further  still, 
and  I  have  looked  at  a  volume  of  the  veiy 
numerous  statutes  passed  for  the  inclosure 
of  different  commons.  Mr.  Seebohm,  in 
his  very  interesting  book  on  the  English 
Village  Community,  tells  us  that  between 
the  years  1760  and  1844,  4,000  Inclosure 
Acts  were  passed.  I  do  not  profess  to 
have  looked  at  anything  like  a  large  pro- 
portion of  the  4,000,  but  I  have  examined 
a  volume  of  such  Indosure  Acts,  and  I 
can  scarcely  find  a  single  private  Inclosure 
Act  dealing  with  waste  in  which  either 
the  very  words  I  am  now  dealing  with,  or 
exactly  similar  words,  are  not  used  to 
describe  the  lands  which  de  facto  were 
anciently  inclosed  in  the  parish,  whatever 
they  might  have  been  before  the  existing 
inclosures,  and  are  not  used  to  describe 
mere  encroachment  or  inclosures  from  the 
waste.  1  therefore  think  that  on  every 
ground  we  ought  to  give  to  these  words 
thdr  natural  and  widest  significance,  and 
that  the  award  of  the  valuer  is  perfectly 
valid.  ^        ^ 

LoPES,  L.J.,  read  his  judgment  as  fol- 
lows :  This  case  depends  upon  what  is  the 
meaning  of  the  words  "  old  inclosures " 
contained  in  section  62  of  the  Inclosure 
Act  8  &  9  Vict.  c.  118. 

The  section  provides  that  in  the  first 
place  the  valuer  acting  in  the  matter  of 
any  inclosure  shall,  and  may,  before  he  shall 
proceed  to  make  any  of  the  divisions  and 
allotments  of  the  land  to  be  inclosed,  set 
out  and  make  public  roads  and  ways,  and 
Widen  public  roads  and  ways  on  or  over 
tile  land  to  be  inclosed,  and  stop  up  and 
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divert  or  alter  any  of  the  roads  or  ways 
passing  through  the  land  to  be  inclosed,  or 
through  any  old  inclosures  in  the  parish 
or  respective  parishes  in  which  the  land  to 
be  inclosed  shall  be  situate. 

If  "  old  inclosures  "  means  old  inclosures 
of  twenty  years'  standing  as  defined  by 
section  2  of  the  Act  only,  the  judgment 
of  the  Court  below  is  right,  and  the  arbi- 
trator had  no  power  to  stop  up  the  roads 
in  question ;  but  if,  on  the  other  hand, 
''  old  inclosures  "  means  and  includes  the 
old  inclosures  in  the  parish  as  well  as 
inclosures  of  twenty  years*  standing  in- 
closed from  the  land  subject  to  be  inclosed, 
then  the  judgment  of  the  Court  below  is 
wrong,  and  the  arbitrator  had  power  to 
stop  up  the  roads  in  question.  During  the 
argument  I  was  inclined  to  adopt  Mr. 
Justice  Mathew's  construction  of  the  words 
"  old  inclosures,''  and  thought  they  referred 
only  to  inclosures  of  twenty  years'  stand- 
ing mentioned  in  section  52.  After  careful 
consideration  I  have  come  to  the  conclu- 
sion that  this  view  cannot  be  maintained. 
Section  52  enacts  that  all  lands  which 
shall  have  been  inclosed  from  anv  land 
subject  to  be  inclosed  under  this  Act  for 
more  than  twenty  years  next  preceding 
the  day  of  the  first  meeting  shall,  for  the 
purposes  of  this  Act,  be  deemed  and  taken 
to  be  ancient  inclosures.  I  think  the 
Legislature  hereby  intended  to  extend  the 
meaning  of  the  words  ''old  inclosures," 
and  not  to  exhaust  or  limit  them.  This 
section  puts  inclosures  of  twenty  years' 
standing  from  the  land  subject  to  be  in- 
closed in  the  same  category  with  old 
inclosures — ^that  is,  with  old  inclosures  in 
the  parish,  not  being  inclosures  of  the  land 
to  be  inclosed  of  twenty  years'  standing, 
but  old  inclosed  lands  in  the  ordinary 
sense  of  those  words.  It  does  not  appear 
to  me  that  there  is  any  substantial  distinc- 
tion between  "  old  inclosures  and  ancient 
inclosures."  I  find  the  term  '' ancient 
inclosures"  and  "old  inclosures"  almost 
invariably  used  in  private  Inclosure  Acts 
to  denote  inclosed  lands  in  the  ordinary 
sense  of  the  words.  These  private  Acts 
always  direct  a  survey  and  measurement 
of  the  fields,  meadows  and  commons,  yards, 
gardens,  <&c.,  and  other  ancient  indosures 
in  the  parish  or  manor  where  the  inclosure 
is   to  toko  place.      It  is  impossible   to 
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peruse  these  private  Acts  without  ooming 
to  the  conclusioQ  that-  the  words  "  old 
or  ancient  inclosures  "  have  a  recognised 
meaning,  and  refer  to  inclosed  lands  in 
the  oitUnary  sense,  and  not  to  inclosures 
from  the  common. 

It  is  said,  however,  that  this  construc- 
tion is  inconsistent  with  section  61  of  the 
Act,  which  gives  the  valuer  power  to  make 
watercourses,  &c.,  because  the  power  is 
there  given  to  him  not  only  over  the  land 
to  be  inclosed  and  in  ancient  inclosures, 
but  also  in  other  lands  in  the  parish  or 
respective  parishes  in  which  the  land  to  be 
inclosed  maj  be  situated.  It  is  said,  when 
the  Legislature  intended  more  than  inclo- 
sures of  twenty  years'  standing,  it  used 
words  to  signify  that  intention — ^for  instance, 
"  other  lands  in  the  parish  " — and  that  if 
the  power  contended  for  was  meant  to  be 
conferred  by  section  62,  some  such  expres- 
sion would  have  been  used.  It  occurs  to 
me  that  larger  words  were  used  in  section 
61,  because  it  is  not  improbable  that  it 
might  be  necessary  to  enlarge,  cleanse,  or 
alter  and  improve  ditches  and  water- 
courses, dec,  which  were  neither  in  the 
land  to  be  inclosed  nor  in  any  ancient 
inclosures,  as,  for  instance,  by  the  side  of 
roads.  This,  while  it  would  account  for 
the  difference  in  language  of  the  two  sec- 
tions, would  in  no  way  limit  the  application 
of  the  words  ''any  old  inclosures  in  the 
parish  or  respective  parishes  "  as  used  in 
soction  62. 

Section  50  relates  to  inclosures  made 
within  twenty  years,and  provides  that  they 
are  to  be  deemed  parcel  of  the  lands  sub- 
ject to  be  inclosed,  unless  authorised  by  the 
custom  of  the  manor  or  otherwise  accord- 
ing to  law,  for  instance,  approvement  by 
the  lord  of  the  manor. 

In  my  opinion  the  valuer  had  power  to 
stop  up  the  roads  in  question,  and  I  think 
the  plaintiff  is  entitled  to  succeed.  The 
appeal  must  therefore  be  allowed. 

Appeal  allowed, 

Solicitois— Burn  &  Galloway,  agents  for  Gk>ble 
k  Warner,  Fareham,  for  plaintiff;  A.  H.  P. 
Ewer,  agsnt  for  N.  Donnithome,  Fareham, 
for  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
1 8ft8  r  ^^^"^^^^^^  ^'  ^I^R^  MA2TCHBSTEB, 

June  11*  12  1  ''^*''"^^^>  ^^^^   UKcoLir- 

*        *  (^  SHIRS  RAILWAY  COMPAKT.* 

RaUtoay  Company — Passenger— Ecm- 
merU — Licence — Potoer  of  Bailvoatf  C7o«- 
pany  to  remove  from  Premises— FaUvxtia 
produce  Ticket. 

The  plaintiff  paid  the  fare  for,  and  n- 
eeived,  a  railway  ticket,  <md  became  a  pas- 
senger by  the  defendants^  railway..  The 
ticket  was  stated  to  be  issued  stdjeet  to 
certain  conditions,  by  which,  amongat  other 
things,  it  was  provided  that  every  passenger 
should  deliver  up  his  ticket  whenever  re- 
quired to  do  so,  and  on  failure  ^oM  be 
required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started.  In  (Ae 
course  of  the  journey  for  which  the  tichel 
was  taken  the  plaintiff  lost  the  ticket,  and 
failed,  when  required,  to  deliver  it  up,  and 
refused  to  pay  the  full  fare  for  thejotemei/. 
Thereupon  the  defendants  rem,oved  the  plain- 
tiff from  their  railway  carriage  and  pre- 
mises : — Held,  in  an  action  for  assault  and 
false  imprisonment,  that  iie  relation  6e- 
tween  the  plaintiff  and  defenda/nts  wasikaX 
of  parties  to  a  contact  for  the  carriage  of 
a  passenger,  and  there  being  no  condUion 
incorporated  in  the  contract  empowering 
the  defendants  to  remove  the  plaintiff,  the 
defendants  had  no  power  to  do  so. 

Wood  V.  Leadbitter  (13  Mee.  d;  W.  838 ; 
\i  Law  J.  Hep.  Exch.  161)  distinguished. 

Appeal  from  the  judgment  of  Manistj, 
J.,  at  trial  of  the  action  with  a  jury  at 
Leeds. 

The  action  was  brought  to  recover 
damages  for  an  assault  and  false  imprison- 
ment by  the  defendants'  servants. 

The  facts  were  these.  The  plaintiff 
took  a  ticket  from  the  defendants  for  an 
excursion  by  their  railway  from  Sheffidd 
to  Manchester  and  back,  and  paid  2s.  6<i., 
the  fare  for  the  excursion.  At  Manchester 
the  plaintiff  gave  up  to  the  defendants  the 
outward  half  of  the  ticket  for  the  journey 
from  Sheffield  to  Manchester,  but  on  the 
return  journey  from  Manchester  to  Shef- 
field, when  the  defendants'  ticket-collector 
at  the  station  next  before  the  tei-mination 

*  Coram  Lord  Esher,  M.R.,  Lindley,  L.J-» 
and  Lqpes,  L,J 
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of  ihe  loumej  at  Sheffield  demanded  the 
retuaa  half,  the  plamtLBT,  who  had  lost  this 
portion  of  his  ticket,  was  unahle  to  shew 
or  deliyer  it  to  the  collector.  The  plaintiff 
gave  the  collector  his  name  and  address, 
and  undertook  to  satisfy  the  defendants  of 
his  honesty  and  that  he  had  paid  his  fare 
and  obtained  a  ticket.  It  was  admitted 
that  there  was  no  fraud  or  attempt  at 
fraud  on  the  part  of  the  phuntiff.  Upon 
the  refusal  of  the  defendant  to  pay  3^.  6d., 
the  full  third-class  fare  from  Manchester 
to  Sheffield,  the  defendants'  servants  re- 
moved the  plaintiff  from  the  carriage  in 
which  he  was  travelling,  detained  him  for 
some  time,  and  afterwards  removed  him 
from  the  defendants'  premises.  The  ticket 
issued  to  the  plaintiff  had  on  its  hce  the 
words  "  See  back,'*  and  on  the  back  it 
was  stated  to  be  "  issued  subject  to  the 
conditions  contained  in  the  company's 
time  tables."  The  only  conditions  in  the 
time  tables  were  certain  "  By-laws  and  Tte- 
gulations."  No.  1  of  these  was  as  follows  : 
"  No  passenger  will  be  allowed  to  enter 
any  carriage  used  on  the  railway,  or  to 
travel  therein  upon  the  railway,  unless 
famished  by  the  company  with  a  ticket. 
Every  passenger  shall  shew  and  deliver  up 
his  ticket  to  any  duly  authorised  servant 
of  the  company,  whenever  required  to  do 
so  for  any  purpose.  Any  passenger  travel- 
ling without  a  ticket^  or  failing  or  refusing 
to  shew  or  deliver  up  his  ticket  as  afore- 
said, shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally 
started  to  the  end  of  his  journey."  Nos. 
7,  9,  and  11  provided  that  in  cases  of 
persons  smoking  in  certain  parts  of  the 
company's  premises,  or  in  carriages  not 
specially  provided  for  the  purpose,  or  being 
intoxicated  in  the  company's  carriages,  or 
on  their  premises,  or  persisting  in  travel- 
ling on  the  roof,  &c.,  of  any  carriage,  or  on 
the  engine  or  guard's  van,  should  be  sub- 
ject to  a  penalty,  and  might  be  "  removed 
from  the  company's  premises."  The  By- 
laws and  R^ulations  appeared  to  be 
under  the  seal  of  the  company,  and  to  be 
allowed  and  approved  by  the  Board  of 
Trade.  At  the  trial  the  defendants  con- 
tended that  under  these  circumstances  the 
plaintiff  was  unlawfully  on  their  premises, 
and  that  they  were,  therefore,  justified  in 
removing  hiqi.    The  depision  of  the  case 
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was  left  to  Manisty,  J.,  two  questions  only 
being  submitted  to  the  jury.  In  answer  to 
these  questions  the  jury  found — first,  that 
if  the  defendants  were  justified  in  remov- 
ing the  plaintiff  from  their  premises,  their 
servants  had  used  no  more  force  than  was 
necessary;  and  secondly,  assuming  that  the 
defendants  were  not  justified  in  removing 
the  plaintiff,  they  assessed  the  damages  at 

Upon  the  above  facts  and  findings 
Manisty,  J.,  gave  judgment  for  the  defen- 
dants. 

The  plaintiff  appealed. 

Waddyy  Q.G,,  and  J.  L.  Walton,  for  the 
plaintiff. — The  judgment  of  the  learned 
Judge  was  wrong.  The  defendants  were 
not  justified  in  removing  the  plaintiff  from 
their  premises.  The  plaintiff  was  lawfully 
there,  for  he  had  taken  a  ticket  and  paid 
his  fare,  and  the  defendants  had  allowed 
him  to  come  on  their  premises  under  a 
contract  to  carry  him  from  Sheffield  to 
Manchester  and  back.  There  was  no  con- 
dition in  the  defendants'  time  tables  which 
authorised  them  to  remove  him  if  he  failed 
to  shew  or  produce  his  ticket.  The  Bail- 
ways  Clauses  Consolidation  Act,  1845, 
s.  103,  only  applies  to  the  case  of  persons 
seeking  to  defraud  the  company. 

Wowl  V.  Leadbitter  (1)  has  no  applica- 
tion here.  The  contract  to  carry  here  is 
not  like  the  rights  of  shooting,  <&c.,  to 
which  that  case  applies. 

Lockwood,  Q,C.,  and  Ci/rU  Dodd,  for 
the  defendants. — The  plaintiff  was  unlaw- 
fully on  the  defendants'  premises,  for  he 
had  broken  and  put  an  end  to  his  contract 
with  them  by  refusing  to  comply  with  the 
conditions  of  the  contract.  The  contract 
between  the  parties  contained  an  express 
condition  that  the  plaintiff  should,  when 
required,  shew  or  deliver  his  ticket  to  the 
defendants,  for  No.  1  of  the  By-laws  and 
Begulations  is  incorporated  into  the  con- 
tract by  the  statement  on  the  back  of  the 
ticket  issued  to  the  plaintiff.  At  any  rate 
it  was  an  implied  condition  of  the  contract 
that  the  plaintiff  might  be  removed  if  he 
did  not  produce  his  ticket.  The  practice 
of  railway  companies  in  this  respect  is  so 
well  known  that  it  must  be  taken  to  be 

(1)  13  M^e.  &  W.  838 ;  14  Law  J.  Rep.  Exch. 
161. 
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part  of  the  contract  between  the  passenger 
and  the  company. 

Thej  cited  SheUon  t.  The  Lake  Shore 
Railway  Company  (2). 

The  ticket  amounted  to  a  licence  to  go 
on  the  defendants'  land,  coupled  with  a 
contract  to  cany,  and  the  licence  not  being 
under  seal  was  revocable — Wood  v.  Lead- 
hitter  (1).  The  defendants,  therefore,  might 
have  removed  the  plaintiff  at  any  time 
from  their  premises,  leaving  him  to  his 
remedy  by  action  for  breach  of  contract. 
It  is  not  unreasonable  to  apply  the  princi- 
ple of  Wood  V.  Leadhitter  (1),  so  that  rail- 
way companies  may  be  able  to  i*emove  a 
passenger  where  his  honesty  is  doubted. 

LoBD  EsHEBy  M.R. — In  this  case  the 
plaintiff,  a  passenger  by  the  defendants' 
railway,  had,  it  is  admitted,  paid  for  a  re- 
tarn  ticket  from  Sheffield  to  Manchester. 
He  had  lost  the  ticket,  and  being  asked  to 
produce  it  just  before  the  termination  of 
the  return  journey  to  Sheffield,  he  was 
unable  to  do  so,  and  was  then  told  that  he 
must  pay  the  full  &re  from  Manchester  to 
Sheffield.  He  refused,  and  the  defendants 
thereupon  assumed  the  power  of  putting 
him  forcibly  out  of  the  carriage  in  which 
he  was  travelling.  The  defendants  con- 
tend that  they  have  a  good  defence  to  the 
plaintiffs  action.  They  admit  that  they 
have  removed  the  plaintiff  from  their  car- 
riage, using,  it  is  true,  no  more  force  than 
was  necessary,  but  still  by  force ;  but  they 
say  that  he  was  unlawfully  on  their  pre- 
mises or  in  their  carriage,  and  therefore 
that  they  had  a  right  to  remove  him.  The 
question  to  be  determined  is  whether  the 
plaintiff  was  unlawfully  on  the  defendants' 
premises  or  in  their  carriage. 

In  my  opinion  the  relation  here  between 
the  plfiontiff  and  the  defendants  was  a 
contractual  one.  It  was  contended  on  be- 
half of  the  defendants  that  the  plaintiff 
had  a  right  in  the  nature  of  an  easement 
to  go  upon  the  defendants'  land,  and  that 
the  defendants  had  power  to  revoke  this 
contractual  easement.  In  my  opinion  this 
contention  cannot  be  sustained.  It  seems 
to  me  impossible  to  maintain  that  a  pas- 
senger by  a  railway  has  an  easement  over 
every  inch  of  land  throughout  his  journey, 

(2)  29  Ohio  St.  Rep.  214. 


especially  when  we  consider  that  the 
journey  now  is  not  infrequently  over  the 
land  of  railway  companies  other  than  the 
company  with  whom  the  journey  is  bogon, 
and  I  think,  therefore,  that  the  principle 
acted  on  in  Wood  v.  LeadbiUer  (1)  has 
no  application  to  the  present  case.  In 
my  opinion,  the  contract  between  a  nil- 
way  company  and  their  passenger  is  a 
contract  to  carry  the  passenger  with  rea- 
sonable care,  for  a  payment  to  be  made  hj 
him.  This  contract,  of  course,  may  be 
made  subject  to  certain  conditions,  and 
accordingly  in  the  present  case,  by  a  notice 
on  the  ticket,  the  contract  is  expressly 
made  subject  to  the  conditions  in  the  de- 
fendants' time  tables.  Now,  these  condi- 
tions are  the  By-laws  and  Begulations  set 
out  in  the  time  tables,  which  are  in  fact 
by-laws  (for  they  are  in  writing  under 
seal  allowed  by  the  Board  of  Trade)  made 
in  accordance  with  the  provisions  of  the 
Railways  Clauses  Act,  1845.  These 
By-laws  and  Begulations  are  the  only 
conditions  which  it  can  be  alleged  are  in- 
corporated into  the  contract.  Ko  qaea- 
tion  is  raised  on  the  present  occasion  as 
to  the  reasonableness  of  the  by-laws,  and 
we  must  assume  for  the  purposes  of  this 
case  that  they  are  reasonable. 

Now,  No.  1  of  these  By-laws  and  Regu- 
lations begins  by  stating  certain  obliga- 


tions on  the 


passenger, 


and  then  stateB 


the  consequences  of  his  disregarding  these 
obligations.  The  only  thing  which  is 
stated  as  the  consequence  of  the  passenger 
neglecting  to  shew  or  deliver  up  his  ticket 
is,  that  he  shall,  if  required,  pay  a  certain 
fare.  Suppose  then  that  the  passeogtf 
breaks  his  contract  in  this  respect,  are  &« 
railway  company  or  their  servants  entitled 
to  lay  hands  on  himi  Where  is  there 
any  contract  by  which  he  has  agreed  that 
he  may  be  taken  out  of  the  carriage  if  ^ 
fails  to  shew  or  deliver  up  his  ticket  t 
There  is  none,  and  as  the  law  irrespecUve 
of  the  contract  does  not  give  the  compwiy 
the  power,  it  follows  that  they  have  no 
right  to  put  the  passenger  out  of  the 
carriage  by  force,  where  he  merely  fails  to 
shew  or  deliver  up  his  ticket.  There  is, 
therefore,  no  law  and  no  contract  between 
the  parties  to  support  the  defence  here, 
and  the  plaintiff,  in  my  opinion,  was  en- 
titled to  maintain  this  action. 
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I  am  unable  to  agree  with  Mr.  Justice 
Manisty  that  there  was  any  implied  con- 
tract that  the  plaintiff  might  be  i^emoved 
if  he  failed  to  ^ew  his  ticket. 

liiNDLETy  L.  J. — The  question  we  have 
to  determine  in  this  case  is  one  of  import- 
ance both  to  railway  companies  and  pas- 
sengers.     There  can  be  no  doubt  that 
railway  companies  are  occasionally  placed 
in  great  difficulties  by  reason  of  the  un- 
scmpnlousness  of  some  persons,  and  I  ex- 
press no  opinion  as  to  whether  a  by-law 
might  not  be  framed  by  a  railway  com- 
pany to  justify  them  in  doing  what  was 
done  in  the  present  case.    Here,  however, 
there  is  no  by-law  which  authorises  the 
defendants  to  turn  off  their  premises  a 
passenger  who  fails  to  produce  his  ticket 
But  it  is  said  that  the  position  of  the 
parties  was  such  that  the  defendants  were 
justified  in  what  they  did.    What  then  was 
the  position  of  the  plaintiff  in  relation  to 
the  defendants)    He  had  taken  a  ticket 
and  paid  his  fare,     l^e  effect  of  that  was 
that  the  defendants  had  thereby  contracted 
to  carry  the  plaintiff.    There  is  no  authority 
for  the  proposition  that  a  contract  of  car- 
riage is  an  interest  in  land  within  the 
Statute  of  Frauds,  and  in  my  opinion  it  is 
impossible  to  contend  that  a  contract  of 
carriage  is  a  revocable  licence.    It  is  a 
contrsuHi  of  carriage,  and  nothing  else ;  and 
it  by  no  means  follows  that  because  the 
contract  involves  the  production  by  the 
passenger  of  his  ticket  or  the  payment  of 
another  fare  by  him,  the  railway  com- 
pany can  turn  the  passenger  off  their  pre- 
mises if  he  breaks  the  contract  in  that  re- 
spect.    If  the  passenger  fails  to  comply 
with    these  stipulations,   the    company's 
remedy  is  by  action.    Even  Wood  v.  Lead- 
hitter  (1)  is  no  authority  that  an  action 
will  not  lie  for  breach  of  a  contract  to  give 
an  easement ;  but  the  plaintiff  in  this  case 
had  no  interest  in  land,  and  Wood  v.  Lead' 
hitter  (!)  has  no  application  here.    More- 
over, I  doubt  if  the  doctrine  of  that  case 
ought  to  be  extended.     In  my  opinion, 
the  defendants  have  failed  to  make  out 
that  the  plaintiff  was  ever  unlawfully  on 
their  premises,  and  I  think  judgment  must 
be  entered  for  him. 

Lopes,  L.J.— It  is  strange  that  there 
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is  no  authority  in  the  books  upon  the  im- 
portant point  raised  in  this  case.  To  my 
mind,  however,  the  case  is  clear. 

In  the  first  place,  there  is  no  by-law  or 
regulation  of  the  defendants  to  protect 
them  in  what  they  did  here,  and  I  doubt 
whether  such  a  by-law  could  be  made. 
This  being  so,  were  the  company  justified 
in  laying  hands  on  the  plaintiff)  It  is 
admitted  that  the  plaintiff  paid  his  fare, 
and  had  properly  taken  a  ticket  which  he 
had  accidentally  lost,  l^e  effect  was  that 
the  plaintiff  was  lawfully  in  the  defen- 
dants' carriage.  It  is  enough  to  state  this 
in  order  to  s^ew  that  the  defendants  were 
not  justified  in  what  they  have  done.  But 
it  is  said  that  there  is  an  implied  contract. 
It  is  difficult  to  see  what  that  implied  con- 
tract can  be;  unless  it  be  a  contract  by 
which  the  plaintiff  consented  that  if  he 
lost  his  ticket  the  defendants  should  be 
authorised  to  lay  hands  on  him — and  there 
is  no  evidence  of  any  sort  or  kind  of  any 
such  contract.  If  the  plaintiff  were  guilty 
of  a  mere  breach  of  contract  to  shew  his 
ticket,  the  remedy  of  the  defendants  was 
an  action  to  recover  the  fare,  and  they 
were  entitled  to  ask  the  name  and  address 
of  the  plaintiff  for  that  purpose.  It  is 
obvious,  however,  that  here  the  plaintiff 
had  a  complete  answer  to  any  such  ac- 
tion. 

In  my  opinion.  Wood  v.  Leadhitter  (1) 
has  no  application  here.  That  was  a  case 
as  to  the  right  to  go  on  land ;  this  is  a 
case  of  a  contract  to  carry  with  reasonable 
care  in  the  defendants'  carriage,  and  the 
contract  has  really  nothing  to  do  with 
land  or  any  easement  as  to  land. 

Appeal  allowed. 

Solicitors— Hickin  k  Fox,  agents  for  Clegg  te 
Sons,  Sheffield,  for  plaintiff;  Cunliffes  & 
Davenport,  agents  for  R.  Lingaid  Monk, 
Manchester,  for  defendants. 
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[IN  THB  COURT  OF  APPEAL.] 
1888.         1  MCGOUGH  V.  THE  LANCASTER 
July  12,  14.  J  BUEIAL  BOARD.* 

Burial — Sale  of  Exclusive  Right — Right 
to  place  Wreaths — Powers  of  Buried  Board 
—Burials  Act,  1852  (16  «fe  16  Vict.  c.  85). 

The  exclusive  right  in  perpetuity  of 
burial  and  of  erecting  a  monument  sold 
by  a  burial  board  under  section  ZZ  of  ihe 
Burials  Act,  1852,  does  not  carry  wUh  it 
an  estate  in  the  land  or  a  right  to  place 
wreaths  or  other  things  upon  it,  and  the 
burial  board  may  remove  them  in  the  exer- 
cise of  their  powers  of  placing  restrictions 
and  conditions  on  the  sale  given  them  by 
that  section,  and  in  virtue  of  the  general 
management,  regulation,  and  control  of  the 
burial  grounds  given  them  by  section  38. 

Appeal  of  the  plaintiff  from  the  judg- 
ment of  "Wills,  J.,  and  Grantham,  J., 
allowing  an  appeal  from  the  decision  of 
the  County  Court  Judge  at  Lancaster. 

The  action  was  for  deimages  for  remov- 
ing a  wreath,  glass  case,  and  wire  cover- 
ing, placed  by  the  plaintiff  on  a  grave, 
the  exclusive  right  to  burial  in  which  in 
perpetuity  and  to  erect  a  monument  had 
been  sold  to  him  by  the  defendants  under 
section  33  of  the  Burials  Act,  1852. 

That  section,  so  far  as  material,  pro- 
vides that  "any  burial  board,  under 
such  restrictions  and  conditions  as  they 
think  proper,  may  sell  the  exclusive  right 
of  bunal,  either  in  perpetuity  or  for  a 
limited  period,  in  any  part  of  any  burial 
ground  provided  by  such  board,  and  also 
the  right  of  constructing  any  vault  or 
place  of  burial  with  the  exclusive  right 
of  burial  therein  in  perpetuity  or  for  a 
limited  period,  and  also  the  right  of 
erecting  and  placing  any  monument, 
gravestone,  tablet,  or  monumental  inscrip- 
tion in  such  burial  ground." 

By  section  38  it  is  enacted  that  "  the 
general  management,  regulation,  and  con- 
trol of  the  burial  grounds  provided  under 
this  Act  shall,  subject  to  the  provisions 
of  this  Act  and  the  i-egulations  to  be 
made  thereunder,  be  vested  in  and  ex- 
ercised by  the  respective  burial  boards 
providing  the  same;   provided  that  any 

♦  Coram  Lord  Esher,  M.B.,  Lindley,  L.J.,  and 
Bowen,  L.J. 


question  which  shall  arise  touching  the 
fitness  of  any  monumental  inscription  in 
any  part  of  the  consecrated  portions  of 
such  grounds  shall  be  determined  by  the 
bishop  of  the  diocese.'' 

By  section  7  of  16  &  17  Vict.  c.  134, 
the  above  sections,  among  others,  were 
made  applicable  to  any  parish  not  in  the 
metropolis. 

Crompton,  Q.C.,  for  the  plaintiff.—The 
effect  of  the  sale  is  to  give  the  plaintiff 
an  exclusive  occupation,  and  an  action  of 
trespass  lies.  To  reserve  power  to  remove 
a  wreath  is  not  a  proper  restriction  or 
condition  which  the  board  can  impose 
within  section  33,  and  is  not  management, 
regulation,  or  control  within  section  38. 
It  is  a  derogation  of  the  grant  of  the 
exclusive  right  of  burial  in  perpetuity,  of 
which  the  wreath  is  an  incident. 

He  cited  Spooner  v.  Brewster  (1)  and 
Ashby  V.  Harris  (2). 

R.  0.  B.  Lane,  for  the  defendants.— 
The  plaintiff's  right  is  solely  to  bury  and 
erect  a  monument  exclusively  of  others 
in  perpetuity.  In  Ashby  v.  Harris  (2) 
the  grant  implied  a  right  to  repair,  and 
the  defendants  had  acquiesced  in  the 
planting  of  the  flowers,  which  was  held  to 
be  incident  to  repair. 

Lord  Esher,  M.R. — Whatever  may  be 
the  moral  aspect  of  this  case,  we  are 
bound  by  the  law,  and  I  am  unable  to 
agree  with  the  judgment  of  the  County 
Court  Judge,  who  has  spoken  of  a  right 
of  property  in  the  grave  beyond  the  mere 
right  of  burial.  The  plaintiff  had,  how- 
ever, only  his  statutory  rights,  and  the 
burial  board  could  give  him  no  more  than 
they  had  power  to  give  under  the  statute. 
Under  section  33  they  have  no  power  to 
grant  an  estate  in  the  land,  but  only  an 
exclusive  right  of  burial  in  perpetuity  or 
for  a  time.  Mr.  Justice  Fry  held  that 
the  right  is  for  ever,  and  descends  to  the 
heirs,  not  the  executor ;  but  that  has  no- 
thing to  do  with  the  point  before  us.  The 
burial  board  may  also  confer  a  right  to 
construct  a  vault  or  place  of  burial,  or  erect 
a  monument,  gravestone,  or  tablet,  to  be 

(1)  3  Bing.  136. 

(2)  37  Law  J.  Rep.  M.C.  161 ;  Law  Rep. 
3  C.P.  623. 
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held  in  perpetoitj  or  for  a  limited  period ; 
bat  that  is  all.  Adj  more  general  grant  by 
them  would  be  an  excess  of  their  powers, 
tnd  thej  cannot  grant  without  also  sell- 
ing. The  plaintiff  had  a  perpetual  right 
to  bury  in  that  space,  and  a  right  to  erect 
the  gravestone  which  he  has  erected.  On 
the  grave — that  is,  not  on  an  upright  grave- 
stone, but  on  a  flat  stone  or  the  soil,  it 
is  not  quite  clear  which — ^he  placed  a 
wreath  of  artificial  flowers,  and  over  that 
a  glass  cover  protected  by  a  wire  frame. 
The  plaintiff  had  no  legal  right  but  to 
buiy  his  dead  there,  and  put  a  stone  with 
an  inscription  on  it  on  the  grave.  He 
had  no  legal  right  to  put  anything  else 
there.  By  section  38  of  the  Act  full  oon. 
trol  of  the  burying  ground  is  given  to 
the  burial  board  without  appeal.  We 
cannot  therefore  interfere  with  their  deci- 
sion, and  tbe  appeal  must  be  dismissed. 

LunDLET,  L.J. — ^The  case  arises  on  the 
Borials  Act,  1852,  and  turns  on  sections 
33  and  38.  The  first  enables  the  burial 
board  to  sell  an  exclusive  right  of  burial, 
and  the  second  vests  in  them  the  manage- 
ment and  control  of  the  burial  ground.  I 
do  not  understand  how  the  objection  made 
by  the  burial  board  to  the  glass  and  wire 
can  be  repugnant  to  the  statute  and 
void,  as  has  been  suggested.  They  have 
objected,  and  the  case  is  not  like  Ashhy  v. 
Harris  (2),  in  which  it  was  held  that  a 
right  to  repair  existed.  I  am  unable  to 
say  that  the  burial  board  cannot  object  to 
glass  and  wire  in  the  burial  ground. 

BowEJir,  L. J. — The  right  of  the  plaintiff 
is  a  statutory  right,  and  must  be  inter- 
preted according  to  the  words  of  the  Act ; 
but  it  is  not  immaterial  to  consider  what 
would  be  his  rights  in  the  case  of  a 
churchyard.  The  churchyard  is  the  free- 
hold c^  the  incumbent,  subject  to  the 
right  of  the  parishioners  to  bury  their 
dead.  That  is  the  object  for  which  the 
freehold  is  his.  Erecting  monuments  is 
habitual,  but  by  law  the  consent  of  the 
ordinary  is  required,  as  Lord  Coke  and 
Lord  Stowell  say.  In  practice  it  is  fi*e- 
qnently  considered  enough  to  obtain  the 
consent  of  the  incumbent,  and,  unless  the 
dissent  of  the  ordinary  is  signified,  his 
consent  would  probably  be  taken  as  given. 
Yoi..67^Q.B. 
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The  ultimate  control  is  however  in  the 
ordinary,  and  we  should  expect  some  such 
control  as  that  of  the  parson  and  the 
ordinaiy  to  be  provided  by  the  statute. 
The  case  must  stand  or  &11  on  sections  33 
and  38.  Section  33  allows  the  burial 
board,  under  such  restrictions  and  condi- 
tions as  they  think  proper,  to  sell  an  ex- 
elusive  right  of  burial  in  the  ground, 
also  the  right  of  constructing  a  vault,  also 
of  erecting  a  monument  or  monumental 
inscription.  The  first  of  these  does  not 
include  the  last  ex  vi  termini.  They  may 
sell  both;  but  what  has  the  plaintiff 
bought  1  He  is  bound  by  the  restrictions 
and  conditions  in  his  grant,  under  which 
he  takes  the  right  of  burial,  subject  to 
the  payment  of  fees,  and  subject  to  the 
regulations  of  her  Majesty's  Secretary  of 
State,  the  burial  board,  or  oompetent  legal 
authority.  I  assume  he  has  a  right  to 
erect  a  monument^  but  he  has  no  right  to 
put  a  wreath  or  a  glass  case  on  the  grave. 
It  is  said  to  have  been  decided  in  Ashby 
V.  Harris  (2)  that  a  right  to  plant  is  in- 
cident to  a  right  of  buml.  As  to  that  I 
say  nothing.  By  section  38  the  burial 
board  have  general  control,  and  section  33 
prescribes  what  the  plaintiff  takes  by  the 
grant,  and  does  not  include  what  he  claims. 
Both  are  equally  fatal  to  his  case. 

Appeal  dismissed. 

Solicitors — Tahourdins  &  Haigreayes,  agents  for 
Johnson  &  Tilly,  Lancaster,  for  appellant; 
Brownlow  k  Howe,  agents  for  Swainson,  Son 
U  Roper,  Lancaster,  for  defendants. 


1888. 
June  13, 


■A 


THE  QUIEN  {on  the  proseetUion 
qfniTCHES  and  naylor)  v,  the 

JUSTICES  OF  THE  WEST  BIDINQ. 


Alehouse — Lioerhce — Conviction  of  Li- 
cmce-Holder—Transf&r'-'^^  <k  33  Vict. 
c.  27.  s.  19 ;  35  (fc  36  Vict,  c.  94.^.  16. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  103.] 
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Bankruptcy, 

1888. 

May  15. 


} 


In  re  burden;   ex  parte 

WOOD. 


Bankruptcy  —  Prosecution  of  Fraudu- 
lent  Debtor — Debtor^ 8  Petition — Acta  com- 
mitted  be/ore  filing  Petition  —  Debtors 
Act,  1869  (32  dCr  33  Vict.  c.  62), «.  11,  sub- 
ss.  13,  14,  and  \b—Bcmkruptcy  Act,  1883 
(46  do  47  Vict,  c.  52),  s.  149,'  svh^.  2,  s. 
163,  8ub-8,  1. 

The  Court  has  no  jurisdiction  to  order 
the  trustee  to  prosecute  a  debtor  who  has 
presented  his  own  petition  for  acts  made 
misdemeanours  by  sub-sections  13,  14,  and 
15  of  section  11  of  the  Debtors  Act,  1869. 

Appeal  from  County  Court. 

The  debtor,  a  trader,  filed  his  petition 
in  November,  1886,  and  a  receiving  order 
was  made.  In  March,  1888,  a  creditor 
applied  ex  parte  to  the  County  Court 
Judge  for  an  order  under  section  16  of  the 
Debtors  Act,  1869,  calling  upon  the  trus- 
tee to  prosecute  the  bankrupt  for  offences 
alleged  to  have  been  committed  by  him 
within  sub-sections  13,  14,  and  15  of  sec- 
tion 11  of  the  same  Act  (1).  The  County 
Court  Judge  held  that  he  had  no  jurisdic- 
tion to  make  the  order,  on  the  ground  that 
those  sub-sections  had  no  application 
where  the  petition  was  filed  by  the  bank- 
rupt himself,  and  were  not  affected  by 
section  163  of  the  Bankruptcy  Act,  1883, 
which  applied  only  to  offences  committed 
after  the  presentation  of  a  petition  by  or 
against  the  debtor. 

The  creditor  appealed. 

Morton  Smithy  for  the  appellant. — By 
section  149,  sub-section  2,  of  the  Act  of 

(1)  32  &  33  Vict.  c.  62.  b.  11  :  "  Any  pereon 
adjudged  bankrapt,  and  any  person  whose  affairs 
are  liquidated  by  arrangrement  in  pursuance  of 
the  Bankruptcy  Act,  1869,  shall ...  be  deemed 
guilty  of  a  misdemeanor." 

Sub-section  13  :  "If  within  four  months  next 
before  the  presentation  of  a  bankruptcy  peti- 
tion against  him  or  the  commencement  of  the 
liquidation,  he  by  any  false  representation,"  &c. 

Sub-section  14 :  •*  If  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition 
against  him,  ...  he,  being  a  trader,  obtains 
under  ....  false  pretence,"  &c. 

Sub-section  15:  "If  within  four  months," 
&c.  (as  in  sub -sections  13  and  14),  "  he  being  a 
trader,  pawns,"  &c. 


1883  (2),  the  reference  to  the  Bankraptcy 
Act,  1869,  in  section  11  of  the  Debtors 
Act,  1869,  must  now  be  read  as  reference 
to  the  corresponding  provisions  of  the 
Bankruptcy  Act,  1883 ;  and  inasmuch  as  a 
bankruptcy  petition  is,  under  the  Act  of 
1883,  the  same  thing  as  a  liquidation 
))etition  under  the  Act  of  1869  {per 
Mathew,  J.,  in  Ex  parte  Gould;  in  re 
Walker  (3)),  it  follows  that  section  11  of 
the  Debtors  Act  applies  to  a  case  where 
the  bankrupt  has  filed  his  petition  under 
the  Act  of  1883. 

The  respondent  did  not  appear. 

Cave,  J. — ^This  appeal  must  be  dis* 
missed.  By  section  11  of  the  Debtcm 
Act,  1869,  any  person  adjudged  bankrupt 
shall  be  deemed  guilty  of  a  misdemeanour 
if  he  does  certain  acts  therein  named,  and 
the  acts  named  in  sub-sections  13,  14,  and 
15  of  that  section  are  certain  acts  done 
within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  against 
him,  or  the  commencement  of  the  liquida- 
tion. A  petition  under  the  Bankruptcy 
Act,  1869,  could  only  be  presented  by  a 
creditor ;  a  debtor,  if  he  desired  to  be  made 
a  bankrupt,  had  to  file  a  petition  for  liquida- 
tion. By  the  Act  of  1883  petitionB  for 
liquidation  were  abolished,  and  only  one 
form  for  commendng  proceedings  was  pro- 
yided — namely,  a  bankruptcy  petition 
presented  either  by  the  debtor  or  by  a 
creditor.  The  words,  therefore,  of  these 
sub-sections  do  not  now  exprenly  apply, 
for  a  petition  presented  by  the  debtor  is 
not  within  them.  As  to  the  argument 
founded  on  section  149  of  the  Act  of  1883, 
I  adhere  to  the  view  expressed  in  Ex  parte 
Gould;  in  re  Walker  (3)--namely,  that 

(2)  46  &  47  Vict.  c.  52.  s.  149,  snb-s.  2 :  «*  Where 
by  any  act  or  instrument,  reference  is  made  to 
the  Bankruptcy  Act,  1869,  the  act  or  instrument 
shall  be  construed,  and  have  effect  as  if  re- 
ference were  made  therein  to  the  corresponding 
provisions  of  this  Act." 

Section  163,  sub-section  1 :  ••  Sections  11  and 
12  of  the  Debtors  Act,  1869,  relating  to  the 
punishment  of  fraudulent  debtors  and  imposing 
a  penalty  for  absconding  with  property,  shall 
have  effect  as  if  there  were  substitated  therein 
for  the  words  *if  after  the  presentation  of  a 
bankruptcy  petition  against  him,*  the  words, 
•  if  after  the  presentation  of  a  petition  by  or 
afsrainst  him.' " 

(3)  Law  Rep.  13  Q,B.  D,  464,  at  p.  459, 
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In  re  Burdm;  ex  parte  Wood,  Bankr. 

where  in  a  lease  referenoe  is  made  to  the 
provisions  of  the  Bankruptcy  Act,  1869, 
that  must  now  he  taken  as  a  referenoe  to 
the  corresponding  sections  of  the  Act  of 
1883,  so  that  reference  in  a  lease  to  a 
petition  for  liquidation  is  hj  reason  of 
section  149  of  the  Act  of  1883  reference 
to  a  bankruptcy  petition  under  that  Act. 

But  in  the  present  case  there  is  this 
difEiculty,  that  to  make  a  man  guilty  of  a 
criminal  offence  mere  words  of  implica. 
tion  are  not  enough,  there  must  be  an 
enactment  in  express  terms  to  that  effect. 

A  referenoe  to  the  terms  of  section  163 
of  the  Act  of  1883,  sub-section  1,  makes 
the  matter  quite  clear.  It  appears  from 
these  that  the  Legislature  having  in  mind 
the  provisions  of  sections  11  and  12  of  the 
Debtors  Act,  1869,  which  apply  to  offences 
committed  before  as  well  as  after  the  pre- 
sentation of  a  bankruptcy  petition,  de- 
liberately out  down  the  effect  of  the 
amendment  and  limited  it  to  offences  com- 
mitted after  the  presentation  of  a  bank- 
ruptcy petition  by  or  against  the  debtor, 
omitting  all  reference  to  offences  com- 
mitted before  the  presentation  of  the 
petition.  Section  149  of  the  same  Act, 
which  is  in  general  terms,  does  not  justify 
U8  in  altering  the  express  provisions  of  sec- 
tion 163,  which  clearly  does  not  contemplate 
acts  committed  before  the  petition.  It 
follows  that  where  the  acts  complained  of 
are  acts  committed  before  the  filing  of  the 
petition,  and  the  petition  is  filed  by  the 
debtor  himself,  the  statute  does  not  apply. 

Smith,  J. — I  agree,  though  I  do  not 
think  the  matter  free  from  doubt.  The 
Act  of  1869  creates  certain  misdemeanours, 
and  we  have  to  enquire  whether  the  acts 
of  the  debtor  in  this  case  come  within  its 
terms.  It  ia  clear  that  the  express  terms 
of  the  Act  do  not  apply  to  the  debtor,  be- 
cause there  has  been  no  presentation  of  a 
petition  against  him,  nor  commencement 
of  liquidation  proceedings.  But  it  is  said 
that  it  has  been  decided  in  Bx  parte 
GmM;  in  re  Walker  (3),  that  the  effect  of 
section  149  of  the  Act  of  1883  is  to  sub- 
stitute, in  section  11  of  the  Debtors  Act, 
"presentation  of  petition  by  him  "  for  the 
words  '*  commencement  of  liquidation."  I 
do  not  think  that  case  goes  as  far  as  is 
Contended  for.   In  the  present  case  we  are 

met  with  the  express  terms  of  section  163 


with  reference  to  the  misdemeanours 
created  by  the  Debtors  Act,  and  this  sec- 
tion expressly  amends  sections  11  and  12 
of  that  Act  so  far  as  regards  acts  com- 
mitted after  the  presentation  of  the  petition, 
but  does  not  amend  sub-sections  13,  14, 
and  15  of  section  11,  which  relate  to  acts 
committed  before  it.  Therefore  the  amend- 
ment has  not  made  acts  committed  by 
the  bankrupt  in  this  case  misdemeanours 
under  the  Debtors  Act,  1869. 

Appeal  dismiseed. 

Solicitors— Dolman  &  Pritchard,  agents  for  Hay- 
ward  &  Smith,  Rochester,  for  appellant. 


^^^Q  fCLABKE  AND   ANOTHER  V.  THB 

1000.  I  SOMERSETSHIRE  DRAINAGE 
■»Lay  ',  lA.  L        COMMISSIONERS. 

Basement — PoWiUion  of  Watercourse — 
Variation  of  Uaer^Ckange  of  Manufac- 
iure — No  additional  Burden  cast  on  Ser- 
vient Tenement  —  Land  Drainage  Act, 
1861  (24  d:  25  Vict.  c.  133),  s.  58. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.O.  96.] 


[IN  THE  COURT  OF  APPEAL.] 

'  '  THE   LEEK  IMPROVEMENT    COM- 
1888.       J     MISSIONBRS    V,    THB    JUSTICHES 

May  5,  7.  ]    op  the   county    op    staf- 

L    PORD. 

Highway  —  Main  Road  —  MairUenance 
—  Expenses  of  Repairs  —  LiabiKty  of 
County  Authority-^Highways  and  Loco- 
motives {Amendment)  Act,  1878  (41  <fc  42 
Vict.  c.  77),  s.  13. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  102.] 
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[IN  THE  OOUET  OF  APPEAL.] 

fTHB     OOMPANT   OF   FBOPRIE- 
1888.  J     TORS  OP   THB  GRAND  JUNC- 

June  22,  26.  ]    tion  canal  v.  petty  and 

L    OTHERS.* 

Way  —  Dedication  —  Towing-path  of 
Ccmal  Company — Land  taken  under  Act 
of  Parliament  "/or  the  purposes  of  the 
Act*' — Power  of  CancU  Company  incor- 
porated under  ti^  Act  to  dedicate — 33  Geo, 
3.  c.  80. 

A  company  incorporated  by  Act  of  Par- 
liament may  dedicate  a  way  over  lands 
acquired  by  them  under  the  powers  given 
by  the  Actf  unless  the  user  of  the  way  by 
the  public  is  incompatible  with  the  pur- 
poses for  which  the  lands  were  taken  by  the 
company. 

The  King  v.  The  Inhabitants  of  Leake 
(5  B.  k  Ad.  469)  approved. 

Molliner  v.  The  Midland  Hallway  Com- 
pany (48  Law  J.  Rep.  Chanc.  258 ;  Law 
Eep.  11  Ch.  D.  611)  explained  and  dis- 
tinguished. 

Appeal  of  the  plainti£b  from  the  order 
of  a  Divisional  Court. 

The  case  is  reported  ante,  p.  413,  where 
the  &ots  are  fully  stated. 

W.  Graham  and  J.  H.  Etherington 
Smith,  for  the  plaintiflGs. 

Hammond  Chambers,  for  the  defen- 
dants. 

The  arguments  were  the  same  as  in  the 
Court  below. 

Lord  Esher,  M.R.  —  Two  questions 
have  been  raised  in  this  case.  In  the  first 
place,  it  is  said  that  there  was  no  dedica- 
tion by  the  plaintifis  of  the  towing-path 
to  the  use  of  the  public.  That  is  an  old 
question,  and  is  not  a  question  of  law. 
On  the  one  side  there  must  be  a  dedication 
of  the  way  by  the  owners,  and  on  the  other 
side  there  must  be  an  acceptance  of  the 
way  by  the  public.  The  only  question  on 
this  point,  therefore,  is  whether  there  was 
any  evidence  upon  which  the  jury  could 
find  that  these  two  conditions  were  ful- 
filled. Supposing  the  way  to  have  been 
dedicated  to  the  public,  then  if  a  sufficient 

*  Coram  Lord  Esher,  M.R.,  Lindley,  L.J.,  and 
Lopes,  L.J. 


number  of  the  public  have  oaed  it  when- 
ever they  thought  fit,  that  is  evidence  from 
which  Uie  jury  may  find  that  there  has 
been  an  acceptance  of  the  way  by  the 
public.  As  to  the  dedication  by  the 
owners  of  the  land,  that  may  be  proved  in 
a  variety  of  ways.  For  instance,  by  public 
notice  (in  which  case  the  dedication  dates 
from  the  day  stated)  or  by  long  aoquies- 
oence  in  the  user  of  the  way  by  the  pnhhc. 
Sometimes,  where  acquiescence  is  relied  on, 
there  may  be  evidence  for  and  against  the 
acquiescence.  There  may  be  faint  indica- 
tions that  the  owner  does  not  acquiesce. 
He  may  have  put  up  notices  forbidding 
the  public  to  use  the  path,  or  he  may  have 
put  up  gates  or  bars ;  but  the  notices  may 
have  been  effiused  and  not  renewed,  and 
the  gates  or  bars  may  have  been  token 
down,  and  the  public  may  for  twenty  yean 
or  more  have  in  fact  been  allowed  to  use 
the  path.  Nay,  though  the  notices  may 
have  remained  up,  the  public  may  never  in 
fact  have  been  interrupted  in  the  use  of 
the  way.  All  these  circumstances  are  for 
the  jury  to  consider,  and  if  there  is  evi- 
dence both  ways  they  may  find  that  there 
has  been  a  dedication,  in  the  absence  of 
anything  conclusive  to  the  contrary.  Here 
there  was  evidence  of  a  dedication,  and  the 
jury,  as  they  had  a  right  to  do,  have  found 
that  there  was  in  fact  a  dedication  of  the 
way  by  the  plaintiffs. 

But  then  it  is  said  that,  assuming  an 
intention  to  dedicate  and  an  acceptance  by 
the  public,  the  plaintifGs  could  not  as  a 
matter  of  law  dedicate  this  towing-path  to 
the  use  of  the  public,  and  that  any  dedica- 
tion by  them  was  illegal.  Now  I  agree 
with  the  Lord  Chief  Justice  that  the  cases 
are  not  inoonsiBtent,  and  I  think  that  the 
late  Master  of  the  Rolls,  in  MuUiner  v. 
The  Midland  Railway  Company  (1),  so 
far  from  contradicting,  acknowledged  and 
acted  on  the  principle  of  The  King  v.  The 
Inhahitants  of  Leake  (2),  but  came  to  a 
different  inference  of  fact  from  that  drawn 
in  the  latter  case.  I  am  unable  to  find 
that  the  late  Master  of  the  Rolls  or  any 
other  Judge  has  ever  questioned  the  law 
laid  down  by  Mr.  Justice  Parke  in  Tha 
King  v.  The  Inhahitants  of  Leake  (2), 

(1)  48  Law  J.  Rep.  Chanc.  268 ;  Law  Bep. 
11  Ch.  D.  611. 

(2)  5  B.  &  Ad.  469. 
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fi^nrnJ  •/icJi^^itm  Canal  Co,  v.  P0%,  4^^?* 
where  he  says :  ''  If  the  land  were  vested 
by  the  Act  of  Parliament  in  oommissioners, 
80  that  they  were  thereby  bound  to  use  it 
for  some  special  purpose,  incompatible  with 
its  public  use  as  a  highway,  I  should  have 
thought  that  such  trustees  would  have 
been  incapable,  in  point  of  law,  to  make 
a  dedication  of  it;  but  if  such  use  by 
the  public  be  not  incompatible  with  the 
objects  prescribed  by  the  Act,  then  I 
Uunk  it  dear  that  the  commissioners  have 
that  power."  This  I  take  to  be  the 
principle  laid  down  in  that  case,  and  with 
that  principle  I  agree.  In  the  present 
case  it  is  not  now  suggested  that  the 
use  of  the  towing-path  by  the  public  is  at 
all  incompatible  with  its  use  by  the  plain- 
tifib  for  their  present  purposes.  This 
point  was  no  doubt  taken,  but  no  evidence 
in  support  of  it  was  given,  and  we  must 
now  assume  that,  as  things  now  stand, 
the  user  by  the  public  is  not  incompatible 
with  the  use  by  the  plaintifGi,  although  it 
is  possible  that  at  some  future  time  other 
questions  may  perhaps  be  raised.  That 
being  so,  the  case  comes  within  the  prin- 
ciple stated  by  Mr.  Justice  Parke,  and 
the  dedication  by  the  plainti^  was  not 
iUegaL  It  must,  however,  be  remem- 
bered that  that  dedication  is  a  limited 
dedication.  It  does  not  give  the  public 
the  right  so  to  use  this  towing-path  as  to 
interfere  with  the  ordinary  use  of  it  by 
the  plaintifis.  For  example,  the  public 
cannot  require  the  plaintiff  to  raise  or 
slacken  the  towing-rope  in  order  to  avoid 
interfering  with  the  user  of  the  path  by 
the  public.  The  public  have  accepted  a 
limited  dedication,  and  cannot  prevent 
the  plaintiffs  &om  their  ordinary  use  of 
the  path.  If  a  walker  on  the  path  and  a 
horse  towing  meet»  the  walker  must  give 
way.  In  my  opinion  this  case  is  governed 
by  The  King  v.  The  InhctbiUmta  of  LeaJee 
(2^,  and  I  think  the  appeal  must  be  dis- 
missed. 

LiNDLET,  L.J. — ^I  am  of  the  same  opi- 
nion. As  to  the  question  of  foot,  although 
there  was  no  doubt  evidence  against  a 
dedication  by  the  plaintiffs,  on  the  other 
hand  there  was  a  mass  of  evidence  in  its 
favour,  and  it  is  impossible  to  say  that 
the  finding  of  the  jury  was  wrong.  The 
difficulty  of  the  case  lies  in  the  question 


of  law  which  has  been  raised — ^namely, 
that  the  plaintiff,  being  a  canal  company 
created  by  Act  of  Parliament,  are  in- 
capacitated from  dedicating  to  the  public 
a  right  of  way  over  their  towing-path. 
Now,  if  the  jury  had  found  that  such  a 
dedication  was  inconsistent  with  the  pur- 
poses for  which  the  land  in  question  was 
acquired  by  the  plaintiffs,  the  case  would 
have  been  very  different ;  but  there  is  no 
finding  to  that  effect,  nor  any  evidence 
before  us  to  warrant  any  such  inference. 
Still,  it  is  said  that  we  may  hold  that  the 
dedication  by  the  plaintiffs  was  illegal, 
and  the  case  of  MuUiner  v.  The  Midland 
RaUway  Compcmy  (1)  is  cited,  in  which 
the  late  Master  of  the  KoUs  held  that  a 
grant  by  a  railway  company  of  a  right  of 
way  over  lands  acquired  by  them  for  the 
railway  might  be  treated  as  void,  because 
the  grant  was  inconsistent  with  the  pur- 
poses for  which  it  was  acquired  by  the 
company.  But  it  is  precisely  because 
there  is  no  evidence  of  anything  of  this 
kind  in  the  present  case  that  the  dedica- 
tion of  the  right  of  way  in  the  present 
case  cannot  be  held  to  be  illegal.  To  say 
that  under  no  circumstances  whatever  can 
a  right  of  way  over  the  towing-path  of  a 
canal  company  incorporated  by  Act  of 
Parliament  be  conferred  upon  the  public 
is  a  startling  proposition,  and  one  that  I 
cannot  accept.  In  my  opinion  the  true 
principle  of  law  is  that  laid  down  by  Mr. 
Justice  Parke  in  The  King  v.  The  Iiv- 
habitcmta  of  Leake  (2),  and  there  being  in 
the  present  case  no  inconsistency  between 
the  use  of  the  towing-path  by  the  plain- 
tiffs for  their  purposes  and  the  dedication 
to  the  use  of  the  public,  I  think  the  judg- 
ment of  the  Divisional  Court  was  right. 

Lopes,  L.  J. — As  to  the  first  question— > 
namely,  whether  there  was  a  dedication 
in  fact — that  was  a  question  for  the  jury. 
There  was  evidence  which  warranted  the 
jury  in  finding  that  there  was  a  dedica- 
tion, and  to  my  mind  the  direction  of  the 
learned  Judge  who  tried  the  case  was 
right,  and  the  verdict  of  the  jury  was  a 
reasonable  one. 

The  other  question  is  more  difficult.  It 
is  this :  Can  a  right  of  way  be  acquired 
against  a  corporation  who  have  themselves 
acquired  their  lands  for  a  special  purpose  % 
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Onmd  Junction  Canal  Co,  v.  Petty,  App. 
In  other  words,  can  a  corporation  so  cir- 
cumstanced dedicate  a  way  to  the  nse  of 
the  public)  I  am  of  opinion  that  they 
can  do  so  to  a  limited  extent — that  is  to 
say,  to  the  extent  of  conferring  a  right  of 
way  not  incompatible  with  the  purposes 
for  which  they  themselves  have  acquired 
the  land.  There  is  no  evidence  whatever 
in  the  present  case  that  the  right  of  way 
acquired  by  the  defendants  is  inconsistent 
with  the  purposes  for  which  the  land  is 
used  by  the  plaintiffs,  and  therefore  I 
think  Uie  plaintiffs  had  a  right  to  dedicate 
to  the  limited  extent.  Our  decision  is  in 
accordance  with  The  King  v.  The  Inhor 
bitants  of  Leake  (2)  and  The  Grand 
Surrey  Camjal  Company  v.  HaU  (3),  and 
is  not  inconsistent  with  MuUinar  v.  The 
Midland  Railway  Company  (1)  and  Bo8- 
tock  V.  The  North  Staffordshire  Railway 
Company  (4). 

Appeal  dismissed. 


Solicitors — Field,  Roacoe  k,  Co.,  for  plaintiffs; 
Letts  Bros.,  agents  for  Parker  k,  Wilkins, 
High  Wycombe  and  Aylesbury,  for  defendants. 


1888.  1 
^   .g  V    BOALEB  V.   THE  QUEEN. 

Indictm^erU — Libel — Charge  of  publish- 
ing knowing  it  to  be  false — Conviction  for 
publishing  only — Error — Vexatiotis  In- 
dictmsnts  Act, 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  86.] 


(3)  1  M.  &  G.  392  ;  9  Law  J.  Rep.  C.P.  329. 

(4)  6  De  Gex  &  S.   684 ;   4  E.  &  B.  798  j 

24  Law  J.  Rep.  Q.B.  225  ;  3  Sm. 

25  Law  J.  Rep.  Chanc.  326. 
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In  re  teotter;   ex  parte 

THOMAS. 


Bankruptcy  —  Disclaims  —  Property 
held  from  Crown — Right  of  Trustee  to 
disclaim — Bankruptcy  Act,  1883  (46  <fe  47 
Vict.  c.  52),  ss,  55  and  150. 

The  provisions  contained  in  section  55  of 
the  Bankruptcy  Act,  1883,  are  *' provisions 
relating  to  the  remedies  against  the  pro- 
perty of  a  debtor  "  within  the  meaning  of 
section  IbO  of  the  same  statute,  and  at 
such  bind  the  Crown.  A  bankrupts  estate, 
amd  interest  in  property  held  by  him  of  the 
Crown  can,  therefore,  be  disclaimed  by  hit 
trustee. 

This  was  an  appeal,  on  the  part  of 
the  Commissioners  of  Woods  and  Forests, 
from  the  decision  of  the  County  Court 
Judge  at  Cheltenham,  refusing  a  motion 
to  set  aside  a  notice  of  disclaimer,  whereby 
the  official  receiver,  who  was  also  trus- 
tee, disclaimed  all  the  estate  and  interest 
of  the  bankrupt  in  a  certain  tract  of  coal 
in  the  Forest  of  Dean,  known  as  the 
"  Success  Level  Gale."  The  facts  were  not 
substantially  in  dispute.  At  the  time 
when  the  receiving  order  was  made  the 
bankrupt  had  an  interest  or  estate  in  the 
gale  in  question.  By  the  Dean  Forest 
Amendment  Act,  1841,  section  1,  the  grant 
of  a  gale  shall  be  deemed  to  have  conferred 
on  the  grantee,  his  heirs  and  assigns,  an 
interest  in  the  nature  of  real  estate; 
and  by  section  4  it  is  provided  that  the 
obligation  to  pay  the  rent,  royalties,  and 
dues  shall  be  in  the  person  in  actual 
possession  or  in  receipt  of  the  rents  and 
profits  of  the  gale,  and  be  a  penonal 
obligation,  and  that  he  may  be  proceeded 
against  as  if  he  had  entered  into  a  cove- 
nant with  the  Crown  to  pay  such  rents, 
royalties,  and  dues. 

The  Attorney-General  (SirR,  E.  Webster, 
Q.C)  and  Gore,  for  the  appellants.— 
The  question  is  whether  the  150th  section 
of  the  Bankruptcy  Act,  1883,  is  couched 
in  such  terms  as  to  make  the  55th  section 
binding  on  the  Crown  t  It  is  a  general 
rule  in  the  construction  of  Acts  of  Parliar 
ment  that  the  Crown  is  not  liable  except 
by  express  enactment,  or  by  necessary  im* 
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plication  in  any  case  where  it  would  be 
ousted  of  an  existing  right  or  prerogative. 
The  Crown,  therefore,  is  only  bound  by 
the  provisions  contained  in  the  Bankruptcy 
Act,  1883,  to  the  extent  specified  in  sec- 
tion 150.  The  bankrupt's  interest  in  the 
gale  in  question  was  vested  in  the  official 
receiver  under  section  54,  and,  inasmuch 
as  the  covenants  run  with  the  land,  he 
thereupon  became  liable  to  perform  them. 
But  the  Crown  is  not  bound  by  section  55, 
giving  the  trustee  a  right  to  disclaim,  as 
section  150  clearly  does  not  include  the 
disclaimer  provisions.  It  may  be  that 
this  limited  construction  of  the  Act  might 
in  some  cases  lead  to  harsh  consequences ; 
the  mere  &ct,  however,  that  by  the  parti- 
cular construction  of  a  statute  inconvenient 
results  may  be  sometimes  produced  is  not 
sufficient  to  justify  the  Court  in  departing 
from  the  words  of  a  statute  taken  in  their 
ordinary  grammatical  sense  and  construed 
according  to  well-established  principles  of 
interpretation. 

They  referred  to  In  re  Bonham;  ex 
parte  The  Postmaster-General  (1)  and  In 
re  Henley  dc  Co.  (2). 

Muir  Mackenzie^  for  the  respondent 
(the  official  receiver). — The  provisions  in 
section  55  are  provisions  relating  to  the 
remedies  against  the  property  of  a  debtor 
within  the  meaning  of  the  150th  section, 
and  therefore  bind  the  Crown.  Sections 
54  and  55  must  be  read  together,  and  so 
read  both  equally  bind  the  Crown. 

Cavb,  J. — I  am  of  opinion  that  the 
judgment  of  the  learned  County  Court 
Judge  dismissing  the  appeal  was  correct. 
The  motion  was  to  set  aside  the  disclaimer 
which  had  been  given  by  the  official  re- 
ceiver, who  was  the  trustee  in  the  bank- 
ruptcy, by  which  disclaimer  he  disclaimed 
the  interest  of  the  bankrupt  in  a  certain 
gale  within  the  Forest  of  Dean. 

Now,  it  appears  to  me  that  the  best  way 
in  which  the  thing  can  be  put  is  that  this 
comes  within  the  language  of  section  150. 
By  that  section  of  the  Bankruptcy  Act 
the  provisions  of  the  Act  relating  to  the 
remedies  against  the  property  of  the  debtor 

(1)  48  Law  J.  Bep.  Bankr.  84 ;  Law  Rep. 
10  Ch.  D.  695. 

(2)  48  Law  J.  Bep.  Chanc.  147 ;  Law  Rep. 
»  Ch.  D.  469. 
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are  to  bind  the  Crown.  Now^  the  reme- 
dies  against  the  property  of  the  debtor  are 
not  to  be  found  anywhere  by  themselves, 
nor  do  they  appear  under  any  separate 
heading  in  the  Act;  and  wherever  you 
find  provisions  relating  to  the  remedies 
against  the  property  of  the  debtor,  those 
provisions  will  bind  the  Crown  just  as 
they  bind  other  persons. 

Now  the  ordinary  remedies  which  exist 
in  this  case,  we  are  told,  are  remedies  by 
way  of  covenant,  under  which  the  Crown 
might  impose  upon  the  debtor  certain 
onerous  liabilities.  These  covenants,  so 
far  as  the  debtor  is  concerned,  are  got  rid 
of,  because  the  moment  a  receiving  order 
is  made  no  action  can  be  brought  upon 
those  covenants,  and  the  effect  of  the  dich 
charge  is  that  the  bankrupt  is  absolutely 
released  from  them.  At  the  same  time, 
by  section  54,  the  property  of  the  debtor, 
to  which  those  covenants  are  attached,  is 
transferred  to  the  trustee.  Now  it  seems 
to  me  that  that  \a  all  one  mode  of  dealing 
with  the  remedies  against  the  property  d[ 
the  debtor.  The  property  itself  is  trans- 
ferred to  the  trustee.  The  remedies  against 
the  person  of  the  debtor,  and  through 
that  against  the  property  of  the  debtor, 
are  entirely  taken  away,  and  there  is  sub- 
stituted for  them  in  the  interest  of  the  cre- 
ditors generally  a  vesting  of  the  property 
in  the  trustee,  in  order  that  he  may  dis- 
pose of  it  to  the  advantage  of  the  creditors ; 
and  in  the  case  of  property  burthened  with 
onerous  covenants,  there  is  attached  to 
that  vesting  of  the  property  in  him  a 
right  to  disclaim  and  get  rid  of  the  pro- 
perty altogether.  I  think  you  cannot 
pick  out  a  little  bit  of  the  statute  here 
and  a  little  bit  of  the  statute  there,  but 
that  you  must  look  at  the  thing  more 
broadly,  and  see  whether  or  not  those  pro- 
visions restraining  actions  and  vesting  the 
property  in  the  trustee  are  not  all  of  them 
provisions  which  do  affect  the  remedies  of 
the  creditors  against  the  property  of  the 
debtor.  The  effect  of  them  is  that  the 
creditors  can  no  longer  get  at  the  property 
of  the  debtor.  They  are  restrained  in  their 
action,  which  is  the  starting  point,  and 
the  debtor  is  himself  discharged  from  all 
liability.  Then,  on  the  other  hand,  there 
is  substituted  for  the  remedies  against  the 
property  of  the  debtor  the  right  to  prove 
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against  the  estate,  and  the  property  itself 
is  vested  in  the  trustee  in  order  that  he 
may  dispose  of  it  to  the  best  advantage 
for  the  creditors.  I  think  it  would  be 
perfectly  outrageous  to  say  that  the  Crown 
haa  got  any  right  which  could  interfere 
with  the  vesting  of  the  Crown  lease,  or 
anything  of  that  kind,  which  might  be  of 
very  great  value,  in  the  trustee  for  the 
benefit  of  the  creditors.  It  appears  to  me 
quite  dear  that  the  sections  which  provide 
for  the  vesting  of  the  property  in  the 
trustee  are  so  connected  with  those  sections 
which  restrain  actions  against  the  debtor 
and  prevent  the  creditor  from  making 
good  the  whole  of  his  demands  against  the 
property  of  the  debtor,  that  you  must 
read  them  altogether  and  say  that  they  do 
relate  to  the  remedies  against  the  property 
of  the  debtor.  Then  if  section  54  is  one 
of  those  sections,  which  I  think  it  is,  re- 
lating to  the  remedies  against  the  property 
of  the  debtor,  it  appears  to  me  quite  clear 
that  section  55  [is  also  one.  These  two 
Bections  are  to  be  read  together,  not  as  two 
separate  portions  in  which  the  Crown  is  at 
liberty  to  take  one  and  reject  the  other, 
but  as  one  whole,  shewing  on  what  terms 
the  property  is  to  vest  in  the  trustee ;  and 
those  two  sections  taken  as  a  whole  shew 
on  what  terms  the  property  is  to  vest  in 
the  trustee;  and  then  the  trustee  is  clearly 
entitled  in  that  way  to  disclaim  the  pro- 
perty when  it  is  burthened  with  onerous 
covenants.  To  my  mind,  you  cannot,  I 
think,  stop  short  of  that  conclusion.  You 
cannot  say  the  property  shall  remain  the 
property  of  the  debtor,  because  if  you  do, 
and  are  denuded  at  the  same  time  of  all 
your  remedies  against  the  debtor,  what  is 
the  result )  Why  the  debtor  might  hold 
the  property  without  there  being  any 
remedy  against  him.  That  cannot  have 
been  the  intention  of  the  Legislature.  I 
think  that  the  sections  which  state  that 
the  property  shall  vest  in  the  trustee,  and 
state  the  terms  on  which  it  shall  vest,  and 
give  him  a  power  to  disclaim  onerous  pro- 
perties, taken,  as  they  should  be,  all  to- 
gether, form  a  portion  of  the  Act  which 
deals  with  the  remedies  against  the  pro- 
perty of  the  debtor,  and  therefore  those 
sections  do,  in  the  very  language  of  section 
150,  bind  the  Crown.  I  prefer  to  put  my 
judgment  on  that  gi'ound,  and  therefore  I 


say  for  those  reasons  I  think  the  dedsion 
of  the  learned  Judge  in  the  Court  below 
was  right. 

Wills,  J. — ^I  am  of  the  same  opinion, 
and  I  so  entii'ely  concur  in  all  that  my 
learned  brother  has  said  that  I  wish  to 
add  scarcely  anything.  But  I  do  wish  to 
point  this  out :  that  the  extremely  narrow 
construction  which  the  appellants  would 
have  us  put  on  section  150  would  lead  to 
consequences  so  extravagant,  that  one  is 
led  to  suppose  that  that  cannot  be  the 
proper  construction  to  put  upon  the  Aet 
It  seems  to  me  that  the  sensible  constrao- 
tion  is  that  which  my  learned  brotiier  has 
indicated — ^namely,  that  you  must  take  the 
whole  group  of  the  provisions  which  deal 
with  the  taidng  of  the  property  out  of  the 
bankrupt  and  vesting  it  in  the  trustee, 
and  you  must  deal  with  them  as  a  whole, 
and  say  that  they  are  *'  provisions  lekting 
to  the  remedies  against  the  property  of  a 
debtor." 

Appeal  dimUMed. 


Solicitors— Solicitor  for  Oommissioneis  of  Wood* 
and  Forests,  for  appellants;  Solicitor  for 
Board  of  Trade,  for  official  receiver. 


1888. 
April 


23. 1 


THE   QUEEN   V,  SIB  JAMES  ING- 
HAM    {MetropdUan   FoUee 


Heventie — CmMoms  and  Inland  BevenM 
Act,  1887  (50  ^  51  Vict.  c.  15),  *,  4— 
Jurisdiction  of  Magistrate  to  hear  /fj/br- 
motion — Hestrietion  ofAmouni  o/Moisture 
in  Tobacco, 

[For  the  repoit  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  87.] 
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[IN  THB  QUEEN'S  BENCH  DIVISION  AND 
IN  THB  COUKT  OF  APPEAL.] 
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J  29    I     '^^  QUEBN   V.   LOED   TRURO.* 

Middlesex  RegUtry — Memorial  of  Deeds 
—Deed  of  Enfranchisement  of  Copyholds 
—AUesUUion  by  Witness  to  Execution  of 
Deed— Statute  7  Anne^  c.  20.  m.  1, 5,  and  17 
—Master  in  Ghamcery  Abolition  Act,  1852 
(15  <fe  16  Vict,  c.  SO)— Oaths  in  Chancery 
Act  (16  <^  17  Vict.  c.  78),  ss.  1  and  2— Power 
of  Commissioners  to  administer  Oaths 
under  7  Anne,  c.  20.  *.  5 — Judicature  Act, 
1873  (36  ^  37  Vict.  c.  66),  s.  77. 

A  deed  of  enfrcmchisem,ent  of  copyholds 
in  Middlesex  ought  to  be  registered  wnder 
7  Anne,  c  20.  s.  1 ;  the  provision  in  section 
17  that  the  Act  shall  not  extend  to  "  any 
copyhold  estates  "  applies  to  conveyances  of 
copyholds  only,  and  a  deed  of  enfrancldse- 
ment  is  not  a  conveyance  of  copyholds. 

Memorials  of  deeds  required  to  be  regis- 
tered in  Middlesex  must,  under  7  Anne, 
c  20.  s.  5,  be  under  the  hand  and  seal  of 
some  or  one  of  the  grantors  or  grantees, 
^c,  "  attested  by  two  witnesses,  one  where- 
of to  be  one  of  the  witnesses  to  the  executi-on 
of  such  deed."  If  one  of  the  witnesses  is 
a  witness  to  the  execution  of  the  deed  by 
the  grantee  it  is  a  sufficient  compliance 
wUh  the  statute. 

London  Commissioners  to  administer 
Oaths  in  Cha/ncery  are  now  qualified, 
under  16  dEr  17  Vict.  c.  78.  s.  2,  to  admini- 
iter  oaths  to  witnesses  under  the  provisions 
of  7  Anne,  c.  20.  *.  5. 

Quaere,  whether  a  Commissioner  acting 
under  the  Judicature  Act,  1873,  is  so 
qualified. 

Upon  a  rule  calling  upon  Lord  Truro, 
as  Registrar  of  Middlesex,  to  shew  cause 
why  a  mandamiu  shonld  not  issue  direct- 
ing him  to  register  a  memorial  of  a  certain 
deed  in  the  Middlesex  Registry,  it  ap- 
peared that  registration  had  been  refused 
on  the  ground  that  the  oath  of  a  witness 
required  to  prove  the  due  execution  of  a 
deed  had  not  been  sworn  before  one  of  the 
Registrars  of  the  Middlesex  Registry,  but 
only  before  a  Commissioner  to  administer 
Oaths  qualified  to  administer  oaths  under 

*  Coram  Cotton,  L.J.,  Bowen,  L.J.,  and  Fry, 
L<J. 

TOL.  57.— Q.B. 


16  &  17  Vict.  c.  78.  s.  2.  It  was  held  by 
Stephen,  J.,  and  Wills,  J.  {The  Queen  v. 
Lord  Truro  (1)),  that  a  London  Commis- 
sioner to  administer  Oaths  in  Chancery 
waa  qualified,  under  16  &  17  Vict.  c.  78. 
s.  2,  to  administer  oaths  to  witnesses  under 
the  provisions  of  7  Anne,  c.  20.  s.  5,  and 
it  was  further  held  that  if  one  of  the  wit- 
nesses to  the  memorial  was  a  witness  to 
the  execution  of  the  deed  by  the  grantee, 
it  was  a  sufficient  compliance  with  section 
5  of  7  Anne,  c.  20,  which  provides  that 
memorials  of  deeds  required  to  be  registered 
in  Middlesex  must  be  undei*  the  hand  and 
seal  of  some  or  one  of  the  grantors  or 
grantees,  &c.,  "attested  by  two  witnesses, 
one  whereof  to  be  one  of  the  witnesses  to 
the  execution  of  such  deed." 

On  the  15th  of  May,  1887,  Francis 
Kerridge  Munton  took  to  the  office  of  the 
Middlesex  Registry  for  registration  a 
memorial  of  a  certain  deed  made  between 
the  Duke  of  Northumberland  and  Lord 
Percy  of  the  one  part,  and  George  Bohn 
and  F.  K.  Munton  of  the  other  part, 
whereby  certain  copyhold  lauds  situate  in 
the  said  coimty,  together  with  all  mines 
and  minerals  thereunder,  were  appointed 
that  they  should  go,  and  remain,  and  be, 
and  from  thenceforth  remain  to  the  use  of 
the  said  George  Bohn  and  F.  K.  Munton, 
their  heirs  and  assigns,  for  ever,  as  free- 
hold, and  absolutely  enfranchised  and  dis- 
charged from  the  copyhold  tenure  thereof, 
from  all  suits,  services,  rents,  fines,  and 
customs  whatsoever  which  were  incident 
thereto.  The  memorial  was  under  the 
hand  and  seal  of  F.  K.  Munton,  one  of 
the  grantees  of  the  said  deed,  attested  by 
two  witnesses,  one  whereof— John  Derhan 
— was  witness  to  the  execution  of  the 
said  deed  by  F.  K.  Munton.  The  last- 
named  witness  had,  upon  his  oath  before 
Thomas  Henry  Weeks,  who  was  a  Com- 
missioner to  administer  Oaths  in  the  Su- 
preme Court  of  Judicature,  and  also  a 
London  Commissioner  to  administer  Oaths 
in  Chancery,  duly  appointed  by  the  Lord 
Chancellor  under  16  k  17  Vict,  c.  78,  and 
then  practising  as  a  solicitor  within  ten 
miles  of  Lincoln's  Inn,  proved  the  signing 
and  sealing  of  such  memorial,  and  the 
execution  of  the  deed  mentioned  in  the 


(1)  56  Law  J.  Rep.  Q.B.  657. 
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niernorial.  A  certificate  to  that  effect  by 
T.  H.  Weeks  was  indorsed  on  the  me- 
morial. Lord  Truro  refused  to  register 
the  memorial  on  the  following  grounds — 
first,  because  the  deed  was  not  attested  by 
two  witnesses,  one  whereof  was  one  of  the 
witnesses  to  the  execution  of  the  deed 
within  the  meaning  of  7  Anne,  c.  20 ; 
secondly,  that  Thomas  Henry  Weeks  had 
not  power  to  administer  an  oath  for  the 
purpose  of  proving  the  signing  and  sealing 
of  the  memorial  and  the  execution  of  the 
said  deed ;  and,  thirdly,  that  the  deed  of 
enfranchisement,  as  it  affected  copyholds, 
ought  not  to  be  registered. 

F.  K.  Munton  obtained  a  rule  calling  on 
Lord  Truix)  to  shew  cause  why  a  7mm- 
damiM  should  not  issue  to  compel  him  to 
register  the  memorial. 

Channdl,  ©.C,  and  Trevelyan,  for  Jjord 
Truro. 

JR.  T,  Reid,  Q,C,,  and  WUliam  Murray, 
for  F.  K.  Munton. 

Lord  Colebidgb,  C.J. — This  is  a  return 
made  by  Lord  Truro  to  a  mandamus  for 
the  purpose  of  raising  questions  of  import- 
ance in  relation  to  his  ofiSce  of  Begistrar 
of  Middlesex.  Two  points  raised  by  Lord 
Truro's  return,  we  understand,  have,  by 
concession  of  counsel  on  both  sides,  been 
very  fully  argued,  or  so  much  argued 
as  to  make  it  unnecessary  for  them 
to  be  reargued  now;  and,  having  been 
decided  by  a  Couil;  of  co-ordinate  juris- 
diction, a  Divisional  Oourt  of  this  divi- 
sion consisting  of  two  learned  brothers, 
it  would  not  be  proper  that  we  should 
have  that  argument  repeated  before  us, 
and  we  adhere  without  argument  to 
the  judgment  of  my  learned  brothers.  Of 
course,  if  Mr.  Channell  goes  to  the  Court 
of  Appeal,  he  will  be  good  enough  to  say 
that  on  these  points  we  have  expressed 
no  individual  opinion  at  all,  but  have 
simply  adhered  to  the  judgment  which  we 
understood  our  learned  brothers  to  have 
pronounced  in  the  case.  The  point  is  a 
point  of  some  little  nicety.  I  do  not  mean 
to  say  that  it  is  not  a  point  of  some  de- 
gree of  diflSlcuky,  but  it  is  one  upon  which, 
upon  consideration,  I  have  come  to  a  clear 
opinion,  and  upon  which,  having  come  to 
a  clear  opinion,  it  is  my  duty  to  express  it. 


The  memorial  in  question  is  a  memoriid 
of  an  enfranchisement  of  a  portion  of 
the  manor  by  the  Duke  of  Northiim- 
berland  and  his  son  to  certain  persons, 
Mr.  Munton  being  one  of  them,  and  the 
question  is  whether  that  memoriEd  of  en- 
franchisement ought,  or  not,  to  be  regis- 
tered. 

Now,  it  is  plain,  of  course,  that  at  com- 
mon law  there  is  no  such  duty  upon  any- 
body who  executes  a  deed  of  this  kind; 
but  there  is  an  Act  of  the  7th  Anne,  c.  20, 
which  enacts  in  these  terms,  it  is  enough 
to  say,  "that  a  memorial  of  all  deeds 
and  conveyances  " — "deed  "  tcb  the  impor- 
tant word — "  whereby  any  manors,  lands, 
tenements,  or  hereditaments  in  the  said 
county  may  be  in  any  way  affected  in 
law  or  equity,  may  be  registered  in  sudi 
manner  as  is  hereinafter  directed/'  The 
question  is  whether  the  deed  in  question 
is  such  a  deed. 

Now,  prima  facie,  upon  the  words  of 
that  enacting  clause  I  think  no  one  would 
question  that  it  is.  I  do  not  know  that 
Mr.  Channell  has  questioned  that.  Bat 
for  a  section  which  I  will  consider  in  a 
moment  there  would  be  no  doubt  that 
this  is  a  deed  affecting  a  manor  in  law  or 
equity  in  the  county  of  Middlesex,  and 
therefore,  by  the  terms  of  the  enacting 
clause,  it  is  clearly  a  deed  which  ought  to 
be  registered.  But  then  Mr.  Channell 
says,  and  says  with  truth,  that  by  the  17th 
section  of  the  Act  it  is  enacted  that  this 
Act  shall  not  extend  to  any  copyhold  es- 
tates. I  need  not  read  further  from  that 
section,  because  these  are  the  important 
words,  and  the  argument  is,  that  inas- 
much as  the  estate  which  is  enfranchised 
was,  before  it  was  enfranchised,  a  copyhold 
estate,  therefore  a  deed  enfranchiaing  it, 
and  making  it  not  a  copyhold  estate,  hot 
a  freehold  estate,  is  within  the  proviso  of 
the  17th  section,  and  that  in  truth,  im- 
mediately upon  the  execution  of  the  deed, 
eo  instanti,  the  copyhold  character  of  the 
estate  is  turned  into  freehold,  and  does 
not  require  r^stration.  Now,  Mr.  Reid 
very  truly  says  that  the  argument  is  con- 
tained in  the  statement,  and  it  appears  to 
me  that  the  decision  must  also  be  con- 
tained in  the  statement.  This  estate  in 
respect  of  which  registration  is  demanded 
is,  at  the  time  registration  is  demanded. 
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no  longer  a  copyhold  estate  but  a  freehold 
estate^  and  what  has  so  made  it  is  a  deed 
ftffeotiiig  a  manor  in  the  county  of  Middle- 
aez,  and  upon  that  short  and  simple 
ground  it  appears  to  me  to  be  a  deed  re- 
quiring registration. 

Mather,  J. — I  am  entirely  of  the  same 
opinion.  This  is  not  a  conveyance  of 
a  copyhold  estate ;  that,  it  seems  to  me^  is 
perfectly  clear ;  and  therefore  it  is  not  a 
deed  within  section  17  of  7  Anne,  c.  20. 
Now  is  there  any  other  provision  of  the 
Act  which  applies  to  the  conveyance  1  Sec- 
tion 1,  whidi  seems  to  me  to  be  perfectly 
dear,  in  language  of  the  widest  and  clearest 
poanble  duffacter,  deals  with  ''  any  deed  of 
conveyance  which  affects  in  any  way  in  law 
or  equity  any  land."  That  is  a  correct  de- 
8crq)tion  of  the  deed  in  question.  It  is  a 
deed  affecting  in  law  and  equity  this  land, 
and  therefore  is  a  deed  which  ought  to  be 
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Lord  Truro  appealed  firom  this  decision. 

The  Attorney-General  {Sir  R.  E.  Webster y 
Q.C),  ChanneU,  Q.C.,  and  Trevelycm,  for 
the  appellant. — ^This  deed  of  enfiunchise- 
ment  does  not  require  registration  under 
7  Anne,  c.  20.  The  5th  section  of  that 
Act  requires  the  registration  of  deeds,  con- 
veyances, wills,  and  other  incumbrances 
which  shall  be  made  of  or  may  affect  any 
bonours,  manors,  lands,  tenements,  or 
hereditaments  in  Middlesex ;  but  by  the 
17th  section  it  is  expressly  provided  that 
**  the  Act  shall  not  extend  to  any  copyhold 
estates  or  to  any  leases  at  a  rack-rent." 
This  deed  relates  to  copyholds,  and  clearly 
comes  within  the  exception  provided  by 
tbe  latter  section,  and  therefore  ought  not 
to  he  registered.  The  witness  who  has 
taken  the  oath  in  this  case  was  not  a  wit- 
ness of  the  execution  of  the  deed  by  the 
grantor,  which  was  necessary.  In  Sugden 
on  Vendors  and  Furehasera  (8th  ed.),  pub- 
lished in  1846,  at  p.  970,  Lord  St.  Leo- 
nards said,  <'  The  intention  of  the  Legis- 
lature clearly  was,  that  no  deed  should  be 
memorialised  the  execution  of  which  by 
the  granting  party  was  not  proved.''  It  is 
true  that  this  passage  does  not  appear  in 
the  later  editions  of  Lord  St.  Leonards' 
vork,  it  is  omitted  in  the  12th  and  13th 
editions;  but  these  editions  are  more 
Qond^Dsed  tliaii  tbe  eariier  editions,  and 


there  is  no  reason  to  suppose  from  the 
mere  omission  of  the  passage  that  he  had 
in  any  way  changed  his  mind.  The  state- 
ment of  Lord  St.  Leonards  is,  to  some 
extent,  questioned  in  Jarman  and  Bythe- 
wood's  Conveyancing  (3rd  ed.),  vol.  9, 
p.  683n.  But  the  opinion  of  Lord  St. 
Leonards  is  in  accordance  with  the  de- 
cisions of  the  Irish  Courts  on  the  Irish 
Kegistration  Act,  which  contains  provi- 
sions almost  identical  with  7  Anne,  c.  20, 
in  Hennick  v.  Armstrong  (2)  and  In  re 
Stephens  (3).  In  the  former  case  it  was 
held  by  the  Exchequer  Chamber  that,  where 
a  deed  was  registered  upon  a  memorial 
executed  by  the  grantee,  one  of  the  wit- 
nesses to  the  memorial  must  also  be  one  of 
the  witnesses  to  the  execution  of  the  deed 
by  the  grantor,  and  that  decision  was 
followed  by  Ormsby,  J.,  in  the  latter 
case.  In  The  Queen  v.  The  Registrar  of 
Deeds  for  Middlesex  (4)  it  was  held  that 
the  affixing  of  the  seal  of  the  Church 
Building  Commissioners  was  not  an  exe- 
cution of  a  deed  by  them,  and  an  attesta- 
tion of  the  affixing  of  such  seal  did  not 
satisfy  the  statute  of  7  Anne,  c.  20,  which 
it  was  said  required  the  attestation  of  a 
witness  who  had  witnessed  the  execution 
by  the  grantor.  Sadlier  v.  Biggs  (5),  Es- 
sex V.  Baugh  (6),  and  Davidson's  Prece- 
dents (4tli  ed.),  vol.  2,  part  1,  p.  197, 
support  the  contention  that  the  witness 
should  be  witness  to  the  execution  by  the 
grantor.  The  Commissioner  had  no  power 
to  take  the  oath  under  7  Anne,  c.  20.  The 
various  orders  with  regard  to  Commis* 
sioners  taking  oaths  are  given  in  Beame's 
Chancery  Orders,  and  the  difference  be- 
tween  Ordinary  and  Extraordinary  Masters 
in  Chancery  is  clearly  pointed  out.  The 
Ordinary  Masters  administered  oaths  with- 
in a  limited  area,  which  the  Court  varied 
from  time  to  time  :  in  1622  it  was  within 
five  miles  of  London,  in  1866  within  twenty 
miles,  and  in  1833  within  ten  miles  of 
Lincoln's  Inn.  By  15  k  16  Vict.  c.  80, 
the  office  of  Ordinary  Master  was  abolished, 
and  by  16  &  17  Vict.  c.  78.  s.  1,  Masters 

(2)  1  Hud.  k  B.  727. 

(3)  Jr.  Rep.  10  Eq.  282. 

(4)  1  B.  &E.  322;  28  Law  J.  Rep.  Q.B.  77. 

(5)  Law  Rep.  4  H.L.  435. 

(6)  1  You.  &  C.C.C.  620;    11   Law  J.   Rep. 
Chanc.  374- 
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Extraordinary  were  not  exactly  abolished, 
but  it  was  enacted  that  persons  who  were 
thereafter  to  be  appointed  to  discharge 
like  duties  should  be  called  Commis- 
sioners to  administer  Oaths  in  Chan- 
cery in  England,  and  should  possess  all 
such  powers  as  appertained  to  the  oflSoe 
of  Master  Extraordinary.  If  the  Com- 
missioner here  had  come  within  that  sec- 
tion, the  Registrar  would  not  have  raised 
this  objection;  but  he  is  only  qualified 
under  section  2  of  that  Act,  and  under 
that  section  he  had  no  power  to  take  oaths 
under  7  Anne,  c.  20.  The  power  conferred 
by  7  Anne,  c.  20,  of  administering  oaths 
to  the  persons  therein  mentioned  is  giyen, 
not  as  appurtenant  to  the  powers  of  their 
office,  but  as  personcB  deaigruUcBf  and 
when  section  2  of  16  &  17  Vict.  c.  78, 
provides  that  the  London  Commissioners 
shall  *^  possess  all  such  other  powers  and 
to  discharge  all  such  other  duties  as 
aforesaid,"  it  means  the  powers  and  duties 
appurtenant  to  the  office  of  Master  Ex- 
traordinary, and  not  powers  and  duties 
given  to  the  Masters  as  personce  desig- 
natce.  There  are  two  classes  of  powers 
and  duties,  one  inherent  to  the  office  of 
Master  Extraordinary,  the  other  to  his 
person ;  the  former  passes  to  the  London 
Commissioners,  the  latter  does  not.  Sec- 
tion 5  of  16  &  17  Vict.  c.  78,  supports  our 
contention.  Although  there  is  nothing 
expressly  taken  away  by  the  Judicature 
Act,  1873,  s.  77,  from  the  Commissioners, 
yet  there  is  transfer  of  powers,  and  they 
have  power  to  act  in  all  Courts,  and  the 
character  of  their  office  is  altogether  al- 
tered, and,  considering  this  section  with 
sections  82  and  84,  it  may  be  that  a  Com- 
missioner acting  under  this  Act  would  not 
have  power  to  administer  oaths  under 
7  Anne,  c.  20. 

H.  T.  Reidy  Q.C,  and  W.  Mwrray,  for  the 
respondent,  were  only  called  upon  as  to  the 
witness  to  the  execution. — The  language 
of  the  statute  does  not  warrant  the  pas- 
sage which  has  been  cited  £rom  the  early 
edition  of  Lord  St.  Leonards'  book.  The 
Irish  decisions  were  upon  an  Act  which 
differs  in  its  objects  from  the  Act  of  Anne. 
The  Act  of  Anne  was  passed  to  prevent 
secret  conveyances  and  dealings  with  land, 
whilst  the  Irish  Act  was  passed  not  only 
for  that  purpose,  but  to  guard  against 


forgeries,  and  in  order  to  do  that  it  would 
be  necessary  to  have  a  witness  to  the 
execution  of  the  deed  by  the  grantor. 
From  the  wording  of  the  5th  section  of 
7  Anne,  c.  20,  it  is  clear  that  when  it  was 
desired  to  draw  a  distinction  with  regard 
to  the  grantor  and  grantee,  express  worda 
were  used.  In  Eigge  on  the  Registering  of 
Deeds,  p.  74,  there  is  a  statement  by  the 
learned  author,  who  was  a  Registrar  of 
Middlesex,  which  shews  that  &e  attes- 
tation of  the  execution  by  the  grantee  bad 
been  considered  sufficient. 
ChanneU,  Q.C,  replied. 

Cotton,  L.  J. — There  have  been  several 
points  argued  before  us  here,  and  the  first 
point  which  I  shall  deal  with  is  the  one 
which  relates  to  the  registration  of  a  deed 
by  the  lords  of  the  manor,  which  had  the 
effect  of  enfranchisement.  It  was  said  that 
under  different  parts  of  the  statute  of 
7  Anne,  c.  20,  that  deed  did  not  require  re- 
gistration. The  1 7th  section  provides  this : 
"  Provided  always  that  this  Act  shall  not 
extend  to  any  copyhold  estates,  or  to  any 
leases  at  a  radc-rent."  Now  it  is  said  here 
this  deed  was  a  deed  of  enfranchisement— 
that  relates  as  well  to  the  copyhold  as  to 
the  freehold,  and  therefore  the  Act  does  not 
apply  at  all  to  it.  But^  in  my  ofMnion, 
that  is  altogether  wrong.  The  meaning 
of  that  section  is  that  it  shall  not  extend 
to  the  conveyances  of  copyhold  estatoL 
Why?  Because  conveyances  of  copyhold 
estates  appear  on  the  court  roU,  and 
therefore  there  is  no  probability  of  notioo 
not  being  gi^en  to  a  subsequent  purchaser 
of  what  has  been  done  as  regards  those 
copyhold  estates.  But  what  is  this  deed! 
It  is  not  a  deed  relating  to  copyhold  estates 
at  all.  It  is  a  deed  referring  only  to  a 
conveyance,  and  acting  only  as  a  convey- 
ance of  the  freehold ;  and  by  means  of  that, 
the  deed  being  to  convey  the  freehold  to 
a  copyhold  tenant,  his  copyhold  tenancy 
is  enfranchised;  therefore  the  copyhold 
tenement  ceases  to  exist.  The  deed  is  not 
in  any  way  a  conveyance,  or  purporting  to 
be  a  conveyance,  of  the  copyhold  estate; 
that  is  the  only  kind  excluded  by  this 
17th  section.  We  have  had  an  aignmant 
put  to  us,  "If  that  is  so,  what  would  be 
the  effect  of  a  subsequent  deed  being  exe- 
cuted by  tiie  lord  of  the  manor  t "    Well, 
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if  the  enfranchisement  deed  was  not 
registered,  it  would  oonyey  the  freehold 
which  had  heen  oonveyed  to  the  copyhold 
tenant  to  some  other  person.  What  posi- 
tion the  former  copyhold  tenant  would 
be  in  is  a  question  which  I  do  not  deal 
with,  but  ^lat  there  might  be  a  convey- 
ance of  the  same  things  which  are  con- 
veyed by  this  deed  by  a  subsequent  deed 
is  evident ;  because  what  is  it )  It  is  a 
oonveyanoe  of  the  land,  together  with  all 
mines  and  minerals  under  all  the  before- 
mentioned  copyhold  hereditaments  and 
premises.  Anybody  who  got  a  subsequent 
ocmTeyanoe  in  this  form — a  conveyance  of 
the  freehold — would  get  that  which,  under 
tiiifi  enfranchisement  deed,  the  copyhold 
tenant  ought  to  get  by  the  very  deed 
which  extinguishes  his  copyhold  tenancy 
and  makes  lum  no  longer  a  holder  by  copy 
of  Gourt  roily  but  makes  him  a  freehold 
tenant  holding  by  the  common  law  as 
owner  of  the  freehold.  Therefore,  in  my 
opinion,  it  cannot  be  said  that  a  deed  like 
this  ought  not  to  be  registered  under  the 
Act. 

Then  we  come  to  the  other  questions 
which  have  been  argued — and  the  next 
question  which  has  to  be  considered  is 
this:  The  witness  to  the  memorial  was 
not  one  of  the  witnesses  to  the  execution 
by  the  lords  of  the  manor ;  and  it  is  said 
that  that  will  not  do,  because,  under  the 
5th  section,  one  of  the  witnesses  to  the 
memorial  ought  to  be  a  witness  to  "  the 
execution"  of  the  deed  or  conveyance. 
The  memorial  is  to  be  ''  under  the  hand 
and  seal  of  some  or  one  of  the  grantors,  or 
some  or  one  of  the  grantees."  And  then 
it  is  to  be  "  attested  by  two  witnesses,  one 
whereof  to  be  one  of  the  witnesses  to  the 
execution  of  such  deed  or  conveyance, 
which  witness  shall,  upon  his  oath  before 
one  of  the  Hegistrars,  prove  the  signing 
and  sealing  of  such  memorial  and  the  exe- 
catbn  of  the  deed  or  conveyance  mentioned 
in  such  memorial."  It  is  said  that  that 
must  mean  that  he  is  to  be  the  witness  to . 
**  the  execution  "  by  the  grantor  ;  but,  in 
my  opinion,  that  is  not  the  true  construc- 
tion here,  as  it  would  put  too  narrow  a 
construction  on  these  words.  Is  not  a 
witness  to  the  execution  by  the  grantee, 
even  although  his  execution  is  not  neces- 
ttvy,  a  witness,  in  ordinary  language,  to 
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"  the  execution  "  of  the  deed — not  by  the 
grantor,  but  by  the  grantee?  And,  in  my 
opinion,  it  would  be  wrong,  unless  we  are 
bound  by  authority,  so  to  narrow  these 
words  as  to  make  them  apply  only  to  a 
memorial  where  the  witness  was  the 
witness  to  the  execution  by  the  grantor. 
It  is  remarkable  here  that  in  this  very 
section  the  Act  of  Parliament  has  been 
drawing  the  distinction  between  the 
grantors  and  the  grantees;  and,  in  my 
opinion,  if  it  had  been  intended  that  it 
should  be  the  execution  by  the  grantor 
which  it  was  necessary  to  have  the  attest- 
ing witness  to,  this  clause  would  have  said 
so.  It  refers  to  this,  that  the  memorial 
must  be  executed  by  the  grantors,  or  one 
of  them,  or  the  grantees,  or  one  of  them. 
If  it  had  been  intended  that  the  execution 
of  the  deed  which  was  to  be  attested  by 
the  witness  should  be  an  execution  by  the 
grantor,  I  think  the  Act  of  Parliament 
would  have  said  so ;  particularly  when  we 
remember  that,  if  there  was  not  a  proper 
memorial,  any  subsequent  deed  would  get 
priority  by  having  the  former  deed  de- 
clared to  be  fraudulent  and  void  as  against 
the  party  claiming  under  the  subsequent 
deed.  And  we  must  remember  that  the 
only  object  of  this  Act  of  Parliament  was, 
not  to  secure  the  authenticity  of  deeds, 
but  to  secure  this,  that  when  a  man  had 
executed  a  deed  conveying  the  land,  there 
should  be  notice  of  it  by  that  being  entered 
on  the  register  and  by  putting  upon  the 
grantee  this  penalty,  "  If  you  do  not  put 
it  upon  the  register,  any  subsequent 
grantee  who  puts  his  deed  on  the  register 
shall  gain  priority."  It  may  be  that  the 
Act  requires  something  more  than  this, 
that  there  should  be  somebody  who  saw 
that  the  deed  wa^i  actually  treated  by  the 
grantee  as  an  existing  deed,  and  possibly 
to  prevent  mere  imaginary  deeds  being 
put  upon  the  register  and  giving  trouble 
to  persons  whose  estates  they  purport  to 
affect  by  these  instruments,  when  really 
there  was  no  encumbrance  or  charge  upon 
their  land. 

My  only  doubt  on  this  point  arose  in 
consequence  of  what  had  been  stated  by 
Lord  St.  Leonards,  when  Sir  Edward  Sug- 
den,  in  his  book  on  Vendors  and  Fur- 
chasers,  and  by  the  decisions  in  the  Irish 
Court.     As  regards  Lord  St.  Leonards,  he 
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The  Queen  v.  Lord  Truro,  App. 
was  a  very  great  lawyer,  and  it  is  remark- 
able that  down  to  a  oertain  period  we 
find  this  expression  of  opinion  in  his  book 
on  Vendors  and  Purchcuers ;  but  when  we 
come  to  a  later  period,  and  to  the  sub- 
sequent editions  or  versions,  whichever 
they  may  be  called,  of  the  book,  this  ex- 
pression was  omitted,  and  it  was  not 
acceded  to  as  the  correct  view  by  convey- 
ancers at  that  time.  If  we  think  that 
he  has  put  too  narrow  a  construction 
on  the  Act  of  Parliament,  according  to 
its  true  construction,  however  great  a 
respect  we  may  have  for  him,  we  ought 
to  decide  according  to  our  own  opinion, 
and  not  according  to  that  view  which 
he  threw  out  at  one  time  but  after- 
wards did  not  continue  to  express.  Then 
there  are  the  decisions  on  the  Irish  Act. 
It  may  be  to  a  certain  extent  that  the 
Judges  were  induced  to  come  to  that  de- 
cision by  the  declared  object  of  the  Act, 
which  is  not  only  what  the  English  Act  is, 
but  to  prevent  forgeries.  I  do  not  myself 
rely  on  that.  If  I  felt  bound  by  those 
decisions  I  should  follow  them,  notwith- 
standing that  distinction ;  but  we  are  not 
bound  by  them ;  and  although  we  do  pay 
great  respect  to  the  decision  of  the  Judges 
who  decided  those  cases,  yet  we  are  not 
being  bound  by  them.  I  ^nk  we  ought 
to  act  on  our  own  opinion,  and  this  ob- 
jection to  the  registration  of  the  memorial, 
in  my  opinion,  is  not  good. 

We  then  come  to  the  last  objection, 
which  possibly  is  not  of  the  least  import- 
ance in  the  eyes  of  those  who  have  been 
arguing  this  case,  or  directing  it  to  be 
argued  and  raised.  It  is  this.  It  is  said 
that  the  proper  person  has  not  taken  the 
oath  as  regards  the  execution  of  the  me- 
morial and  the  execution  of  the  deed  itself. 
It  is  said  that  the  5th  section  of  7  Anne, 
c.  20,  requires  that  the  oath  shall  be 
''taken  before  the  said  Registrars  or 
Masters " — that  is,  the  Hegistrar  for  the 
registration  of  deeds — ''  or  before  a  Master 
in  Chancery  Ordinary  or  Extraordinary." 
And  it  is  said  that  the  oath  here  has  not 
been  taken  before  the  Master  Ordinary 
in  Chancery,  or  the  Master  Extraordinary 
in  Chancery,  or  those  who  are  entitled  to 
be  considered  as  standing  in  their  place. 

The  Masters  in  Chancery  are  gone,  and 
what  we  have  really  to  consider  is  this : 


What  is  the  positicm  of  the  gentleman 
before  whom  this  oath  has  been  taken  who 
was  appointed  under  the  Act  of  16  dk  17 
Yict.  c.  78.  I  say  we  must  look  to  that 
Act,  and  that  alone,  because  I  cannot  see 
that  we  are  called  upon  to  decide  what  wiU 
be  the  effect  if  an  oath  was  taken  before 
one  of  the  persons  acting  under  the  Judi- 
cature Act  of  1873 ;  nor  can  I  see  any 
suggestion  for  saying  that  that  Act  de- 
prives  this  gentleman  of  any  power  and 
authority  which  he  had  before  it  was 
passed.  In  my  opinion,  it  does  not  take 
away  any  power  or  authority  which  he 
had  before  it  came  into  operation.  Origi- 
nally there  were  the  Masters  in  Chanceiy, 
who  took  affidavits  here  and  administei^ 
oaths  to  parties  residing  within  a  oertain 
circle.  At  first  it  was  within  five  nulei 
of  London ;  then  within  twenty  miles ;  and 
afterwards  it  was  cut  down  to  within  ten 
miles  of  Lincoln's  Inn.  Persons  who  were 
entitled  to  take  affidavits  of  perBoni 
residing  beyond  that  limit  were  cslled 
Masters  Extraordinaiy,  and  they  had  cer- 
tain duties  imposed  upon  them  by  orders 
of  the  Court  of  Cliancery,  some  of  which 
existed  before  the  Act  of  Anne,  some  of 
which  did  not  exist  till  afterwards ;  bat  in 
the  Act  of  Anne  there  was  a  distindaoo 
drawn  between  the  duty  of  the  Ordinsiy 
Masters  in  Chanoeiy  and  the  Extra- 
ordinary Masters  as  regards  affidavits 
The  office  of  Master  in  Ordinary  was 
abolished  by  15  &  16  Yict.  c.  80,  and  then 
by  16  &  17  Vict.  c.  78.  s.  1,  it  was  enacted, 
**  The  persons  now  styled  *  Masters  Extra- 
ordinaiy  in  Chancery '  shall  oease  to  be  so 
styled,  and  they  and  all  persons  hereafier 
appointed  by  the  Lord  Chancellor  to  exe- 
cute like  duties  in  England  shall  be  de- 
signated 'Commissioners  to  administer 
oaths  in  Chancery  in  England,'  and  shall 
possess  and  exercise  all  such  powers  and 
discharge  all  such  duties  as  now  i^pertajn 
to  the  office  of  Master  Extraordinary  in 
Chancery  by  virtue  of  any  statute  or  order 
of  the  Court  of  Chancery  or  of  the  Lord 
Chancellor,  or  usage  in  that  behalf,  or 
otherwise."  Now  it  was  argued  by  Mr. 
Channell  that  there  was  no  power  at  all 
given  by  this  section  to  the  persons  who 
were  to  be  called  the  Commissioners  to 
administer  Oaths  in  Ikigland ;  bat  he  said 
what  was  given  to  them  was  only  sadi 
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powers  and  duties  as  appertained  to  the 
oflioe  of  the  Masters  Extraordinary  in 
Chanoeiy,  and  he  said  that  the  power  to 
take  oaths  claimed  here  was  a  duty  and 
power  not  appurtenant  to  that  office  in  any 
way,  but  simply  appurtenant  to  the  per- 
sons as  persofUB  designatce  who,  by  a 
sort  of  succession,  occupied  the  office  of 
Masters  Extraordinary  in  Chancery.  But 
that  is  not  my  view.  I  think  that  the 
Act  of  Anne  gave  to  the  Masters  Ex- 
traordinary in  Chancery  powers  and 
duties  as  such,  in  addition  to  the  powers 
and  the  duties  which  they  had  to  perform 
under  the  orders  of  the  Lord  Chancellor — 
that  is  to  say,  simply  as  Masters  Extra- 
ordinary in  Chancery — and  therefore  that 
the  true  effect  and  construction  of  the 
section  is  to  give  to  the  Commissioners  to 
administer  Oaths  in  England,  not  only  the 
powers  which  were  by  the  orders  in  Chan- 
cery given,  or  the  powers  and  duties  given, 
to  the  Masters  Extraordinary  in  Chancery 
under  the  orders  of  the  Chancellor,  but  all 
those  powers  and  authorities  which  were 
attached  to  that  office,  in  which  I  include 
the  power  and  duty  of  acting  under  the 
statute  of  the  7th  of  Anne  as  successors  of 
the  former  officers  bearing  that  name.  It 
was  conceded,  if  this  was  one  of  the  powers 
incident  or  appertaining  to  the  office  of 
Master  Extraordinary,  it  would  pass  under 
that  section,  and  it  could  not  be  contended 
that  it  was  not  so.  In  fact,  the  E^istrars 
do  not  raise  any  objection  to  affidavits 
sworn  before  Commissioners  to  administer 
Oaths  in  England — that  is  to  say,  affidavits 
made  by  persons  who  exercise  their  power 
beyond  the  limit  of  ten  miles. 

Now  we  have  to  consider  the  question 
as  to  the  powers  of  the  Jjondon  Commis- 
sioners to  administer  Oaths.  The  powers 
arise,  it  is  said,  under  section  2.  I  do 
not  think  the  sections  are  clear,  because 
evidently  section  2  does  not  give  to  the 
London  Commissioners  the  duties  which 
have  to  be  exercised  by  the  Commissioners 
to  administer  Oaths  in  England,  because 
their  duties  are  to  be  discharged  beyond 
the  limit  of  ten  miles,  and  the  London 
Commissioners'  duties  are  to  be  discharged 
within  the  limit  of  ten  miles.  But  we 
must  construe  the  sections  reasonably,  and 
we  must  take  it  that  the  1st  section  gives 
to  the  Commissioneni  to  administer  Oaths 
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in  England  tlie  powers,  as  regards  the  limit 
of  their  duty,  which  were  formerly  held  by 
the  Masters  Extraordinary,  and  that  sec- 
tion 2  gives  to  the  London  Commissioners 
the  duty  of  exercising  similar  powers  within 
their  limit,  not  within  the  limit  of  the 
Commissioners  in  England,  but  to  do  it 
in  London — that  is,  within  ten  miles  now 
of  Lincoln's  Inn ;  and  as,  in  my  opinion, 
the  power  to  be  exercised  under  the  Act 
of  Anne  was  given  to  the  office,  as  an 
additional  duty  imposed  on  those  who  held 
the  office — therefore  in  that  respect  apper- 
taining to  the  office — a  similar  power  to 
act  under  the  Act  of  Anne  is  given  to  the 
London  Commissioners  where  the  Masters 
Ordinary  of  the  Court  of  Chancery,  and  not 
the  Masters  Extraordinary,  would  have 
had  that  power  and  that  duty  thrown 
upon  them.  Section  5,  I  think,  is  rather 
material,  because  if  it  stood  alone  there 
would  be  a  considerable  question  to  be 
argued.  It  provides  that ''  nothing  herein 
contained  shaU  abridge  or  lessen  the  power 
of  the  Lord  Chancellor  that  now  exists  to 
appoint  fit  persons  to  administer  oaths  and 
take  declarations,  or  to  regulate  the  fees  to 
be  taken ;  and  where  any  Act  of  Parlia- 
ment refers  to  Masters  Extraordinary  in 
Chancery,  or  to  their  powers  and  duties, 
the  reference  shall  be  held  to  apply  to  and 
include  the  Commissioners  hereinbefore 
mentioned,  and  their  powers  or  duties,  as 
the  case  may  be."  The  Act  of  Anne  refers 
to  the  Masters  Extraordinary  in  Chancery. 
I  think  the  reasonable  construction  of  the 
section — confirming  the  view  which  I  take 
of  section  2 — is  that  where  the  Act  of  Anne 
had  given  certain  powers  to  the  Masters 
Extraordinary  in  Chancery,  there  the  Com- 
missioners appointed  to  take  office  in  sub- 
stitution for  them  shall  have  the  same 
powers  which  were  given  in  the  Act  of 
Anne  by  name  to  the  Masters  Extra- 
ordinary in  Chancery.  I  think  here  on 
this  point  also  the  objection  fails,  and  that 
the  appeal  fails. 

BowEN,  L.  J. — I  desire  to  add  nothing 
upon  the  latter  point,  as  the  Lord  Justice 
has  really  expressed  everything  which  I 
could  say.  Nor  shall  I  add  anything  to 
the  first  point  made — that  the  deed  ia  not 
one  within  the  Act  of  Anne ;  and  I  shall 
only  touch  on  the  third  of  the  points 
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argued  before  us  because  we  are  really 
giving  a  decision  which  is  at  variance,  or 
apparently  at  variance,  with  Rennick  v. 
Armstrong  (2),  a  case  of  some  importance 
and  some  notoriety,  which  was  decided  by 
the  Irish  Court  of  Exchequer  Chamber  in 
the  year  1828 — on  a  different  Act,  it  is 
true,  but  on  a  parallel  Act,  an  Act  which 
has  language,  if  not  identical,  almost  identi- 
cal with  the  Act  we  have  to  construe. 

The  point  made  by  Mr.  Channell  and 
Mr.  Trevelyan  is  this.  They  say  the  light 
witness  here  did  not  prove  the  deed.  The 
witness  who  proved  the  deed  was  not 
the  witness  who  would  satisfy  the  con- 
ditions of  the  statute  of  Anne,  section  5  of 
which  provides  that  the  memorial  of  the 
deed  in  question  that  shall  be  brought  to 
the  office  of  the  Registrar  is  to  be, "  in  the 
case  of  deeds  and  conveyances,  under  the 
hand  and  seal  of  some  or  one  of  the 
grantors,  or  some  or  one  of  the  grantees, 
his  or  their  heirs,  executors,  or  admini- 
strators, and  is  to  be  attested  by  two  wit- 
nesses, one  of  whom  is  to  be  one  of  the 
witnesses  to  the  execution  of  such  deed." 
The  appellants'  counsel  say  that  that  sec- 
tion is  not  clear ;  and  they  contend,  with 
a  good  deal  of  force,  that  no  one  can  fulfil 
that  condition  who  is  not  a  witness  to  the 
execution  of  the  deed  by  the  person  from 
whom  the  estate  moves  ;  and  they  urge  in 
support  of  that  view  that  the  witness  in 
question  has  to  prove  the  execution  of  the 
deed  of  conveyance  as  well  as  the  signing  and 
se<aling  of  the  memorial.  It  seems  to  me 
that  the  section  certainly,  as  I  said  before, 
is  one  of  doubtful  construction  ;  but  there 
are  several  reasons  which  make  me  think 
that  the  opposite  view  ought  to  be  taken 
to  that  put  forward  by  the  appellants' 
counsel. 

In  the  first  place,  there  is  nothing  at  all 
in  the  Act  of  Parliament  which  says  that 
the  execution  which  has  to  be  witnessed 
by  the  person  who  is  rendered  competent 
to  prove  it  is  to  be  the  execution  by  the 
person  from  whom  the  estate  moves.  That 
is  a  gloss  which  the  appellants  ask  us  to 
read  into  the  Act.  In  the  ordinary  sense 
of  the  term  of  "  the  execution  "  of  a  deed, 
treating  the  words  in  their  ordinary  legal 
signification,  who  are  the  witnesses  to  the 
execution  of  a  deed  which  is  executed  by 
more  than  one  party  ]     Of  whom  is  the 


class  of  persons  to  which  the  title  "  wit- 
nesses "  can  be  applied  made  up  9  It  is 
made  up  in  the  first  place  (where  the  deed 
is  inter  partes  and  between  grantors  and 
grantees  only)  of  all  the  witnesses  who  see 
all  the  grantors  sign.  As  there  may  be 
many  grantors,  there  may  be  many  wit- 
nesses to  their  signature  and  to  the  ddiveiy 
of  the  deed.  And  the  clafis  is  made  up 
not  only  of  those,  but  also  of  those  who 
see  the  grantees  sign.  Put  those  two 
together,  and  you  have  got  the  witnesses 
to  the  execution  of  the  deed.  What  does 
the  section  say  %  Having  shewn  in  a  pre- 
vious sentence  that  the  draughtsman  had 
before  his  mind  the  importance  of  empha- 
sising, when  it  was  necessary  to  emphasLto 
it,  the  distinction  between  the  grantor  who 
executes  and  the  grantee  who  executes, 
when  the  section  comes  to  the  witnesses 
to  the  execution,  it  simply  says  the  person 
who  is  to  prove  this  before  the  Registrar 
is  to  be  one  of  the  witnesses  to  the  execu- 
tion. In  the  ordinary  sense  of  language 
that  requisition  was  amply  satisfied  by 
producing  one  of  a  class  whom  I  have 
mentioned — one  of  those  who  saw  either 
the  grantors  sign  or  who  saw  the  grantee 
sign. 

With  regard  to  the  argument  that  the 
proving  of  the  execution  of  the  deed  of 
conveyance  is  an  act  which  is  imposed  on 
the  witness  in  question,  and  that  a  person 
cannot  prove  the  execution  of  the  deed  of 
conveyance  unless  he  is  a  person  who  saw 
the  grantor  convey,  it  seems  to  me  the  true 
answer  to  say  that  the  "  execution  of  the 
conveyance  "  in  that  part  of  the  sentence 
means  exactly  the  same  as  it  does  in  the 
earlier  part,  and  means  no  more  and  no 
less,  and  that  if  you  once  arrive  at  the  view 
that  the  execution  of  the  deed  which  has 
to  be  witnessed  by  the  person  who  prov8§ 
is  the  execution  either  by  the  grantor  or 
the  grantee,  then  all  he  has  got  to  prove  is 
that  which  he  really  witnessed. 

It  apyears  to  me— although,  as  I  said 
before,  this  Act  is  one  of  doubtful  con- 
struction— that  we  receive  considerable 
guidance  and  light  here  from  the  preamble 
to  the  Act,  which  tells  us  what  the  true 
object  of  the  Act  is.  The  object  of  the  Act 
is  to  prevent  frauds  committed  by  secret 
ways  of  conveying  lands,  tenements,  and 
hereditaments,  by  means  of  which  ''per- 
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BOBS  hare  been  undone  in  their  puFchases 
and  mortgagee  by  prior  and  secret  con- 
veyancses  and  fraudulent  incumbrances." 
The  object  of  the  Act,  therefore,  is  pub- 
lidly  and  notice,  bo  that  the  world  knows 
who  deals  with  property  when  dealing  with 
those  who  appear  in  possession  of  the 
property  or  to  be  the  owners  of  property 
afterwards.  What  is  the — I  do  not  like  to 
use  the  term  canon  of  construction — but 
a  sound  thought,  to  be  borne  in  mind  in 
construing  an  Act  like  this  1  It  is  a  statute 
which  impooes  forms  and  solemnities  upon 
acts  or  contracts  which,  but  for  the  statute, 
would  be  perfectly  valid  without  them,  and 
it  imposes  these  forms  and  solemnities  upon 
the  acts  and  the  contracts  in  question  upon 
pain  of  forfeiture.  It  is  therefore  some- 
thing in  the  nature  of  what  is  called  ordi- 
narily a  penal  Act.  We  ought  not,  I 
think,  to  give  an  Act  of  th^  sort  an 
operation  more  extensive  than  is  necessary 
to  carry  out  in  its  full  the  intention  of  the 
IjQgiskituie  in  passing  it ;  and  if  the  inten- 
ti(Hi  of  the  Legislature  in  passing  it  is  to 
aecore  publicity  and  to  prevent  secret  and 
fraudulent  conveyances,  it  seems  to  me 
that  the  object  of  the  Legislature  is  com- 
pletely satisfied  by  placing  on  the  words  of 
**  witness  to  the  execution  "  the  interpre- 
tation which  I  have  mentioned.  It  is  just 
there  that  it  seems  to  me  lies  the  distinc- 
tion between  the  Irish  case  and  this  case. 
Thd  Irish  case  is  upon  an  Act  which,  so 
&r  as  this  section  is  concerned,  is  exactly 
in  the  same  terms.  But  what  is  the  object 
of  the  Irish  Act)  When  you  read  the 
preamble,  it  is  to  secure  not  merely  pub- 
licity, but  authenticity — genuineness — to 
strike  not  merely  at  secrecy,  but  to  strike 
at  forgery ;  and,  as  we  well  know,  not  only 
the  condition  of  things  in  IreLxnd  was  at 
that  time  different  from  the  condition  of 
things  in  England,  but  a  great  deal  of  im- 
portance was  attached  to  the  differences 
which  existed  between  the  state  of  the 
two  countries  by  the  Legislature.  It 
being  the  intention  of  the  Irish  statute 
not  merely  to  secure  publicity,  it  may 
well  be  that  the  Courts  thought  that 
if  they  gave  the  broader  construction  to 
the  words  *'  witnesses  to  the  execution  " 
which  we  are  putting  upon  them,  they 
would  not  secure  the  entire  objects  of 
the  Legialaturei  because  it  is  obvious  that 
V01-.67.— Q.B. 
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the  precaution  against  forgery  in  that 
case  would  have  been  omitted.  If  only 
proof  of  the  execution  by  the  grantee 
13  required,  all  the  security  as  to  the 
genuine  execution  by  the  grantor  is 
omitted,  and  it  may  be  on  that  ground 
that  the  Court  of  Exchequer  Chamber 
felt  themselves,  amongst  other  matters, 
bound  to  come  to  the  conclusion  in  the 
case  of  Rennick  v.  Armstrong  (2)  which 
they  did,  and  which  was  afterwards  followed 
by  Mr.  Justice  Ormsby  in  In  re  SUphma  (3). 

With  regard  to  the  observations  of  Lord 
St.  Leonards,  I  have  nothing  to  add  to 
what  ha£  fallen  from  the  Lord  Justice. 

It  seems  to  me,  for  these  reasons,  that 
the  judgment  of  the  Court  below  is  right, 
and  ought  to  be  affirmed. 

Fry,  L.J. — My  opinion  so  exactly  co- 
incides with  that  of  my  learned  brethren, 
and  the  matter  has  been  so  fully  discussed 
by  them,  that  I  shall  content  myself  by 
expressing  that  concurrence. 

Appeal  diemiased, 

Solicitora— Wainwright&Baillie,  for  appellant ; 
Munton  &  Morris,  for  respondent. 


'  THE  ASSESSMENT  OOKM ITTEE  OF 

1888.   j    FULHAM    UNION    {appellanis) 

April  23.  I     V.    WELLS   AND    ANOTHER    {re- 

L  apondenta). 

Hating— Metropolia—Appeala  — Aaaeaa- 
iiient  Committee  —  Proviaional  List  — 
Special  Seaaiona— Valuation  {Metropolia) 
Act,  1869  (32  <i&  33  Vict.  c.  67),  aa.  46 
and  4:7. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  112.] 
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[IN  THE  COUBT  OP  APPEAL.] 
1888.        1       WALSH  V.   WHITELEY  AND 
July  2,  19.  J  ANOTHBB.* 

Negligence — Employer  cmd  Workman — 
Employers'  Liability  Act,  1880  (43  <fc  44 
Vict.  c.  42),  8,  1,  8ul-8,  1 ;  a,  2,  atdhs.  1 — 
"  Defect "  in  the  condition  of  the  ways, 
works,  d:c. 

The  "defect"  mentioned  in  section  1, 
subjection  I,  of  the  Employers'  Liability 
Act,  1880,  which  gives  the  workman  a  right 
to  compensation  for  personal  injury  caused 
*'  by  reason  of  amy  defect  in  t^ie  condition 
of  the  ways,  works,  machinery,  or  plant 
connected  ivith  or  used  vn  the  business  of 
the  employer,"  means,  as  regards  ma- 
chinery,  a  defect  in  the  original  construc- 
tion or  subsequent  condition  of  the  met- 
chinery  rendering  it  unJUfor  the  purposes 
to  which  it  is  applied  when  used  with 
reasonable  care.  The  mere  fact  that  ma- 
dwMry  is  dangerous  unless  used  with 
ordinary  care  does  not  render  the  mah 
chinery  defective  within  t/ie  meaning  of 
this  enactment,  nor  imply  negligence  within 
the  meaning  of  section  2,  sub-section  1,  of 
the  Act  in  the  employer  who  furnishes  the 
machinery  to  the  workman : — So  held,  by 
Liin>LET,  L.J.,  and  Lopes,  L.J. ;  Lord 
EsHEB,  MJl.,  dissenting. 

Per  Lord  Esher,  M.R. — Machinery  is 
defective  within  the  meaning  of  section  1, 
sub-section  I,  of  the  Employers'  Liability 
Act,  1880,  if  it  is  dangerous  to  the  work- 
man using  it  with  ordinary  care  for  the 
purposes  for  which  he  is  obliged  to  use  it 
in  the  course  of  his  employment,  wltether 
Hie  danger  arises  from  the  original  cor^ 
struction  of  the  machinery  or  from  t/ie 
mode  in  which  it  is  used  ;  and  an  employer 
is  guilty  of  negligence  within  the  meaning 
of  section  2,  sub-section  1,  of  tlie  Act,  if 
with  ordinary  care  and  examination  lie 
ought  to  have  seen  tliat  the  macfdnery  was 
80  dangerous,  notwithstanding  that  the 
machinery  is  in  the  best  form  known  at  the 
time. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court. 

The  action  was  brought  under  the  Em- 
ployers' Liability  Act,  1880,  by  the  plain- 

*  Coram  Lord  Esher,  M.B.,  Lindley,  L.J., 
and  Lopes,  L.J. 


tiff,  a  oard  grinder  in  the  defimdante^ 
employment,  to  recover  damages  for  per- 
soiud  injuries  sustained  while  at  work  at  a 
carding  machine  in  the  defendants'  mill. 

The  machine  in  question  consisted  of  a 
vertical  wheel  attached  to  a  horizoatal  bed- 
plate or  table  by  means  61  a  pin  or  shaft 
upon  which  the  wheel  revolved.  There 
were  open  spaces  or  holes  in  the  vertioal 
surface  of  the  wheel,  and  while  the  plain- 
tiff was  putting  a  driving-strap  over  the 
circumference  of  the  wheels  which  it  was 
necessary  to  do  while  the  wheel  was  in 
motion,  his  thumb  was  caught  in  one  of 
the  open  spaces  and  cut  off  against  the  bed- 
plate by  the  revolving  wheel. 

At  the  trial  of  the  action  in  the  Blai^- 
bum  County  Court,  before  the  Judge  and 
a  jury,  it  was  contended  on  behalf  of  the 
plaintiff  that  the  machine  in  question  was 
defective  within  the  meaning  of  section  1, 
sub-section  1,  of  the  Employers'  Liability 
Act,  1880.  It  appeared  that  the  plaintiff 
had  been  a  grinder  for  thirteen  years,  and 
had  been  in  the  defendants'  employment 
for  seven  or  eight  months.  There  was 
evidence  that  both  open  and  solid  wheels 
were  in  use  in  the  defendants'  and  other 
mills,  and  that  carding  machines  continned 
to  be  made  with  open  wheels ;  but  there 
was  evidence  that  the  open  spaces  were 
never  so  close  to  the  circumference  as  in 
the  wheel  in  question.  Witnesses  on  be- 
half of  the  plaintiff  stated  that  the  open 
wheels  were  dangerous,  and  that  the  open 
spaces  were  of  no  use.  There  was  evidence 
for  the  defendants  that  no  complaint  had 
been  made  as  to  the  open  wheels,  that  the 
open  spaces  made  the  wheel  lighter  and 
facilitated  its  working,  and  that  the  ma- 
chine in  question  had  been  in  use  ten 
years. 

The  learned  County  Court  Judge  asked 
the  jury  to  say  whether  the  machine  in 
question  was  defective,  telling  them  that 
to  be  defective  the  machine  must  be  such 
as  a  reasonable,  careful,  experienced  man 
reasonably  careful  of  the  safety  of  his 
hands  would  not  use.  The  juiy  found  a 
verdict  for  the  plaintiff. 

Upon  appeal  to  the  Divisional  Court 
(Wills,  J.,  and  Grantham,  J.),  Wills,  J., 
was  of  opinion  that  there  was  evidence  to 
go  to  the  jury  that  the  machine  was  de^ 
fective  within  the  meaning  of  the  Act 
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Qrantham,  J.,  was  of  a  contrary  opinion, 
but  withdrew  his  judgment,  so  that  the 
Tfirdiot  for  the  plaintiff  stood. 
The  defendants  appealed. 

WheeUTy  Q.O.,  and  J^.  Bray,  for  the 
defendanii — ^There  was  no  evidenoe  to  go  to 
the  jury  that  the  m^u^ine  was  defective 
within  section  1,  sub-section  1,  of  the 
Employers'  liabDity  Act,  1880.  The  evi- 
dence only  shews  that  the  machine 
was  dangerous  in  the  result.  The  mere 
fact  that  witnesses  say  the  machine  is 
dangerous  is  not  necessarily  evidence  that 
it  is  so— Crq/ier  v.  The  Metropolitan 
RaHuxty  Compcmy  (1). 

They  referred  to  Ya/rmouth  v.  France 
(2),  Thomas  v.  QtiarteTmaiTie  (3),  and 
Grippe  v.  Judge  (4). 

T.  WiUee  ChiUy  (Bigham,  Q.C.,  with 
him),  for  the  plaintiff. — The  machine  was 
defective.  Every  use  to  which  the  machine 
is  properly  put  is  a  purpose  for  which  it  is 
used.  The  putting  on  of  the  driving- 
strap  was,  therefore,  a  purpose  for  whidi 
the  machine  was  uised.  That  was  dan- 
gerous, and  it  was  a  danger  unnecessarily 
introduced.  There  was  evidence  that  the 
holes  were  of  no  use  and  produced  danger. 
A  defect  within  the  meaning  of  the  Act  is 
something  which  produces  a  condition  of 
danger. 

He  dted  Weblm  v.  BaUard  (5)  and 
Foley  V.  GameU  (6). 

[Lord  Esheb,  M.E.,  referred  to  ffeake 
T.  Samuelaon  (7).] 

No  question  is  raised  as  to  whether  the 
defect  was  known  to  the  employer. 

£.  Bray  replied. 

OtJtr,  adv.  wdU 

LoBD  EsHEB,  M.R.  (on  July  19). — 
Before  referring  to  the  (mxtioular  circum- 
stances of  this  case  I  wish  to  make  one  or 

(1)  85  Law  J.  Rep.  C.P.  132 ;  Law  Eep. 
1  C.P.  300, 

(2)  Ante,  p.  7 ;  Law  Rep.  19  Q.B.  D.  647. 

(3)  66  Law  J.  Rep.  Q.B.  340;  Law  Rep. 
18  Q.B.  D.  686. 

(4)  63  Law  J.  Rep.  Q.B.  617 ;  Law  Rep, 
13  Q.B.  D.  683. 

(6)  56  Law  J.  Rep.  Q.B.  396;  Law  Rep. 
17  Q.B.  D.  122. 

(6)  Law  Rep.  16  Q.B.  D.  62. 

(7)  63  Law  J.  Rep.  Q.B.  46;  Law  Rep. 
12  QJB.  D.  80. 
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two  general  observations  which  form  the 
foundation  for  the  conclusion  at  which  I 
have  arrived.  It  seems  to  me  that  upon 
this  question  of  the  liability  of  an  em- 
ployer in  respect  of  personal  injuries  sus- 
tained  by  a  workman  in  the  course  of  his 
employment  there  have  always  been  two 
schools  of  thought.  Some  Judges,  much 
impressed  by  the  danger  of  injustice  being 
done  to  the  employer  in  this  matter,  have 
looked  narrowly  and  strictly  at  the  statu- 
tory provisions  relating  to  the  liability  of 
employers  and  at  the  application  of  those 
provisions,  and  naturally  have  looked 
strictly  also  at  the  evidence  in  each  par- 
ticular case.  On  the  other  hand,  other 
Judges  have  been  impressed  by  the  feeling 
that  the  employer  and  the  workman  are  not 
on  an  equal  footing,  inasmuch  as  danger, 
where  it  exists  in  any  employment,  exists 
not  for  the  employer,  but  for  the  work- 
men, and  this  danger  the  workmen  must 
either  incur,  or  give  up  their  means  of 
subsistence.  The  existence  of  these  two 
schools  of  thought  was  evident  long  before 
the  Act  of  Parliament  which  we  have 
now  to  construe  was  passed.  For  instance, 
when  Lord  Bramwell  and  myself,  amongst 
others,  were  examined  before  a  Committee 
of  the  House  of  Commons  upon  the  ques- 
tion of  employers'  liability,  while  Lord 
Bramwell  gave  it  as  his  opinion  that  the 
old  law  was  a  just  law  as  between  em- 
ployers and  workmen,  and  did  not  require 
alteration,  I  on  the  other  hand  gave  my 
opinion  that  the  law  on  the  subject  was 
originally  founded  upon  wrong  principles 
and  was  unfair  to  the  workman ;  that  the 
law  had  been  and  was  administered  too 
strictly  as  against  the  workman,  and  that 
it  ought  to  be  changed.  After  this  the 
statutes  dealing  with  the  liability  of  em- 
ployers were  passed,  and  the  Employers' 
Liability  Act,  1880,  with  which  we  are  on 
the  present  occasion  concerned,  according 
to  its  very  title,  was  enacted  in  favour  of 
the  workman,  for  it  is  entitled  '^  An  Act 
to  extend  the  liability  of  employers" — 
that  is,  to  alter  the  law  in  favour  of  the 
workman.  Still,  since  this  Act  the  same 
two  lines  of  thought  have  been  brought  to 
bear  upon  its  provisions.  The  one  school 
have  endeavoured  to  avoid  injustice,  as 
they  think,  to  the  employer.  The  other 
^chool^  considering  that  the  Act  was  in- 
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tended  to  be  in  fjekvour  of  the  workman, 
have  been  of  opinion  that  it  should  be 
conatrued  liberally  in  his  fistvoor.  To  the 
latter  school,  it  is  well  known,  I  have 
always  belonged.  Now,  the  strict  school 
have  always  taken  a  strict  view  of  the 
evidence  in  cases  of  the  present  kind,  and 
have,  as  I  have  often  said  before,  been,  in 
my  view,  too  bold  to  interfere  with  the 
verdicts  of  juries;  but  though  some  strong 
opinions  in  this  direction  were  expressed 
by  some  Judges,  it  was  afterwards  settled 
by  the  House  of  Lords  that  the  verdict  of 
a  jury  ought  not  to  be  interfered  with 
except  on  the  very  strongest  grounds. 

Applying,  then,  these  observations  to 
the  case  now  before  us,  it  appears  to  me 
that  there  are  two  points  to  be  determined. 
First,  there  is  the  question  how  far  we 
ought  to  interfere  with  the  verdict  which 
has  been  found  by  the  jury ;  and,  secondly, 
there  is  the  question  of  the  true  construc- 
tion of  section  1 ,  sub-section  1,  of  the  Em- 
ployers'Liability  Act,  1880.  Now,  the  jury 
havefound  that  the  machine  in  question  was 
defective  in  the  sense  that  it  was  dangerous 
to  the  workman  using  it  in  the  way  in 
which  he  was  obliged  to  use  it  in  the 
course  of  his  work ;  but,  notwithstanding 
this,  we  are  asked  to  say.  that  there  was 
no  evidence  upon  which  reasonable  men 
could  find  that  the  machine  was  defective 
within  the  meaning  of  the  Act,  by  reason 
of  the  employer's  negligence,  inasmuch  as 
at  the  time  there  was  no  other  and  better- 
known  form  of  machine  used  for  the  pur- 
pose for  which  the  machine  in  question 
was  used ;  and  it  is  contended  on  behalf  of 
the  employer  that  there  is  no  negligence 
on  the  part  of  the  employer  where  he  uses 
the  best  form  of  machine  known  at  the 
time.  It  seems  to  me  that  this  contention 
is  erroneous.  It  might  with  reference  to 
locomotives  equally  well  have  been  said 
that  it  was  not  negligence  to  use  a  loco- 
motive which  emitted  sparks,  if  the  loco- 
motive were  the  best  form  of  machine 
known  at  the  time ;  yet  we  know  that  the 
law  is  not  so,  and  that  the  test  of  negli- 
gence in  cases  of  that  description  is  whe- 
ther the  person  using  the  locomotive,  if  he 
had  carefully  considered  the  machine,  must 
have  seen  that  it  was  such  a  machine  as 
would  emit  sparks  to  the  injury  of  others. 
So  in  this  case,  assuming  that,  where  the 


machine  is  dangerous  to  the  workman,  tkit 
is  a  defect  within  the  meaning  of  the  statute, 
it  is  idle  to  say  that  this  does  not  apply  to 
cases  where  no  better  form  of  machine  has 
yet  been  invented.  To  say  that,  however 
dangerous  the  machine  may  be,  if  it  be  the 
best  form  of  machine  manufactured  at  the 
time,  it  is  not  defective  within  the  mean- 
ing of  the  Act,  is  in  my  opinion  absolutely 
wrong ;  and  I  say  that  if  the  machine  is 
dangerous  to  the  workman,  and  the  master 
if  he  carefully  considered  it  must  have  seen 
that  it  is  dangerous  to  the  workman,  then, 
even  though  the  machine  cannot  be  im- 
proved, it  is  negligence  in  the  master  to  use 
for  his  own  profit  a  machine  which  is  dan- 
gerous to  his  workman.  If  the  master  uses 
a  machine  of  that  character,  he  must  do 
so  subject  to  the  risk  of  compensating 
his  workman,  if  the  latter  be  injured. 
Still  more  is  it  negligence  if  the  machine 
is  one  in  which  an  improvement  might 
have  been  made :  and  this  appears  to  have 
been  the  case  here,  for  before  the  occunenee 
of  this  accident  an  alteration  had  been  in- 
troduced into  the  form  of  the  machines  in 
question.  All  these  matters  were  for  the 
jury  to  consider.  They  had  to  consider 
whether  the  machine  was  dangerous,  and 
whether  if  the  master  had  taken  ordinary 
care  he  must  have  known  that  it  was 
dangerous.  The  jury  have  considered  all 
this,  and  I  take  it  they  have  found  that 
the  machine  was  dangerous,  and  that  the 
master  if  he  had  taken  ordinary  care  must 
have  seen  that  it  was  so.  In  my  view,  for 
Judges  to  arrogate  to  themselves  the  right 
to  say  that  the  findings  of  the  jury 
were  wrong  is  to  go  beyond  their  l^gal 
powers.  To  my  mind  it  is  incumbent  on 
me  to  take  the  verdict  of  the  jury,  and  that 
is  what  I  think  was  done  by  the  Judges  in 
the  Divisional  Ck>urt,  though  they  differed 
as  to  the  true  construction  of  the  statute. 
This  brings  me  to  the  question  as  to  what 
is  the  true  construction  of  the  statute. 
Now,  it  has  been  argued  that  there  is  no 
defect  within  the  meaning  of  the  statute 
in  machinery,  if  the  machineiy  be  fit  for 
the  purpose  for  which  it  is  employed,  even 
though  it  is  dangerous  to  the  workman 
who  may  have  to  use  it.  I  do  not  agree 
with  that.  Considering  that  the  statute 
was  passed  in  favour  of  the  workman  and 
to  extend  the  liability  of  the  employer,  J 
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eannot  tiiink  that  when  the  Btatate  speaks 
of  a^'defect^'^the  meaning  is  to  be  con- 
fined to  a  defect  with  regard  to  the  pur- 
pose for  which  the  machine  is  employed. 
The  defect  at  which  the  statute  strikes  is 
not  a  defect  with  reference  to  the  purpose 
for  which  the  machinery  is  to  be  used,  but 
a  defect  in  the  sense  of  the  machmery 
being  dangerous  to  the  workman.  In 
determining  whether  machinery  is  defec- 
tive within  the  meaning  of  the  statute  it  is 
whdly  immaterial  to  consider  the  manu- 
fiusturing  objects  of  the  machinery;  the 
only  questions  to  be  considered  are — first, 
whether  the  machine  be  defective  as  re- 
gards the  safety  of  the  workman;  and, 
supposing  the  machinery  to  be  defective 
as  regards  the  safety  of  the  workman, 
either  by  reason  of  the  original  construc- 
tion of  the  machinery  or  of  the  mode 
of  using  it,  then,  secondly,  whether  the 
employer  by  ordinary  care  and  exami- 
nation of  the  machinery  ought  to  have 
seen  that  it  was  defective  in  the  sense 
I  have  explained.  As  I  have  said,  the 
Judges  in  the  Divisional  Court  have  come 
to  a  conclusion  in  favour  of  the  plain- 
tiff upon  both  of  these  questions,  and  it 
IS  enough  for  me  to  say  that  I  am  not 
prepared  to  set  aside  those  conclusions  of 
fact.  In  my  view,  therefore,  the  case  by 
reason  of  the  findings  on  these  two  ques- 
tions is  brought  within  the  statute,  and 
there  being  no  question  here  as  to  whether 
the  plaintm  could  by  the  exercise  of  ordi- 
nary care  have  avoided  the  accident,  and 
no  question  as  to  misdirection,  but  the 
sole  question  being  whether  the  machine 
was  defective  witMn  the  meaning  of  the 
statute,  I  think  the  plaintiff  is  entitled  to 
succeed,  and  that  the  appeal  should  be  dis- 
missed. 

LoFBSy  L.J.,  read  the  judgment  of 
LiNnLKT,  L.  J.,  and  himself,  as  follows  : — 

This  case  raises  a  most  important  ques- 
tion under  the  Employers'  Liability  Act, 
1880. 

In  the  Court  below  the  learned  Judges 
differed— Mr.  Justice  Wills  holding  that 
the  dedsion  of  the  County  Court  Judge 
was  right,  Mr.  Justice  Grantham  holding 
it  wrong.  We  agree  with  the  judgment 
of  Mr.  Justice  Grantham^  and  disagree 
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with  the  judgment  of  Mr.  Justice  Wills 
and  the  Master  of  the  Bolls. 

The  question  is,  whether  there  was  any 
evidence  of  any  defect  in  the  condition  di 
the  machinery  within  the  meaning  of  sec- 
tion 1,  sub-section  1,  of  the  Employers 
Liability  Act,  1880.  We  think  that  there 
was  not.  To  determine  the  meaning  of 
the  words  "  defect  in  the  condition  of  the 
machinery,"  we  must  look  not  only  at 
section  1,  sub-section  1,  but  also  at  sec- 
tion 2,  sub-section  1.  Beading  those  sec- 
tions and  sub-sections  together,  we  think 
there  must  be  a  defect  implying  negligence 
in  the  employer.  The  negligence  of  the 
employer  appears  to  be  a  necessary  ele- 
ment, without  which  the  workman  is 
not  to  be  entitled  to  any  compensation 
or  remedy.  It  must  be  a  defect  in  the 
condition  of  the  machine,  having  regard 
to  the  use  to  which  it  is  to  be  applied  or 
to  the  mode  in  which  it  is  to  be  used. 
It  may  be  a  defect  either  in  the  original 
construction  of  the  machine,  or  a  defect 
arising  from  its  not  being  kept  up  to  the 
mark ;  but  it  is  essential  that  there  should 
be  evidence  of  negligence  of  the  employer, 
or  some  person  in  his  service  entrusted 
with  the  duty  of  seeing  that  the  machine 
is  in  proper  condition.  It  must  be  a  de- 
fect in  the  original  construction  or  subse- 
quent condition  of  the  machine,  render- 
ing it  unfit  for  the  purposes  to  which 
it  is  applied  when  used  with  reasonable 
care  and  caution,  and  a  defect  arising  from 
the  negligence  of  the  em^doyer.  What 
evidence  is  there  of  this  %  Is  there  any 
evidence  of  the  machine  being  defective 
even  in  the  abstract )  It  was  perfect  in 
all  respects.  It  was  not  impaired  by  use. 
It  had  been  properly  kept  up  to  the  mark. 
The  only  suggestion  is  that  the  wheel, 
which  might  luive  been  solid,  had  holes  in 
it,  and  that  if  the  wheel  had  been  solid 
the  plaintiff  could  not  have  put  his  thumb 
where  he  did,  and  the  accident  would  not 
have  happened.  It  is  also  suggested  that 
the  wheel  was  too  dose  to  the  table^  and 
that  had  the  wheel  and  table  been  further 
apart  the  accident  would  not  have  happened. 
There  was,  however,  no  evidence  worth 
mentioning  of  improper  construction  in 
this  respect.  But  the  plaintiff  had  used 
the  same  kind  of  machine  for  thirteen 
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3^8arB  and  had  sustamed  no  injury.  It  is, 
to  our  mind,  clear  that  he  would  have 
suffered  no  injury  on  the  present  occasion 
if  he  had  used  proper  care  and  caution. 
In  these  circumstances  we  can  see  no  evi- 
dence of  any  defect  in  the  condition  of  the 
machine  even  apart  from  negligence  of  the 
employer.  It  may  be  that  a  solid  wheel 
would  have  been  safer,  but  it  would  be 
placing  an  intolerable  bcurden  on  employers 
to  hold  that  they  are  to  adopt  every  fresh 
improvement  in  machinery.  We  do  not 
believe  that  such  was  the  intention  of  the 
Legislature,  nor  do  we  think  it  was  in- 
tended to  relieve  workmen  from  the  exer- 
cise of  that  care  and  caution  without 
which  most  machinery  is  dangerous.  But, 
in  our  opinion,  the  defect  in  the  condition 
of  the  machinery  must  be  such  as  to  shew 
negligence  on  the  part  of  the  employer. 
It  seems  to  us  that  in  this  case  there  is 
not  a  particle  of  evidence  of  any  defect 
arising  fi*om  the  negligence  of  the  employer. 
It  was  a  machine  generally  used — ^nsed  by 
the  plaintiff  for  thirteen  years  without  any 
complaint  or  mischief  arising — perfect  and 
unimpaired,  and  never  thought  by  the 
plaintiff  himself  to  be  unsafe.  It  is  said 
there  is  evidence  of  the  machine  being 
dangerous.  So  are  most  machines,  so  is 
even  an  ordinary  sharp  knife  unless  used 
with  care,  but  that  does  not  make  it  de- 
fective in  its  condition,  nor  does  it  imply 
negligence  in  the  employer  (if  an  accident 
happens)  who  furnishes  it  to  his  workman 
for  him  to  use  with  reasonable  care.  The 
authorities  cited  in  nowise  conflict  with 
the  conclusion  at  which  we  have  arrived. 
They  are  all  cases  where  there  was  evi- 
dence of  a  defect  shewing  negligence  of  the 
employer.  In  Ht»ht  v.  iSbmue&on  (7)  the 
lift  was  good,  but  there  was  negligence  in 
not  providing  what  was  necessary  to  pre- 
vent the  coke  fidling  off;  the  madiine was 
defective  as  used  for  coke.  In  Cripps  v. 
Judge  (4)  the  ladder  was  used  for  a  purpose 
for  wMch  it  was  unfit,  and  was  so  used 
under  the  personal  superintendence  of  one 
of  the  defendants.  In  Weblin  v.  BaUard 
(5)  there  was  evidence  that  the  ladder  was 
not  in  a  proper  condition  for  the  purpose 
for  which  it  was  used,  and  that  the  em- 
ployer knew  this.  In  Thomas  v.  Quarier- 
mai'M  (3)  there  was  no  defect,  and  it  was 
held  that  there  must  be  a  defect  shewing 


negligence  in  the  employer  in  order  to 
bring  the  case  within  the  Act.  In  7ar- 
mouth  V.  Frano6  (2)  it  was  vice  in  the 
horse  which  was  complained  of,  which  was 
known  to  the  defendant's  manager.  la 
this  case,  in  our  opinion,  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury.  The 
learned  County  Court  Judge  ought  to  have 
nonsuited  the  plaintiff,  or  to  have  directed  a 
verdict  for  the  defendants.  If  our  view  ii 
wrong,  it  will  follow  that  whenever  a  work- 
man uses  a  dangerous  machine  and  is  in- 
jured  by  it  without  any  negligence  on  the 
part  of  the  employer,  the  latter  is  respon- 
sible for  the  injury  unless  he  can  pio?e 
negligence  on  tiie  part  of  the  workman 
himself.  We  cannot  construe  the  Act  as 
warranting  any  such  conclusion.  The  Act 
is  not  directed  against  dangerous  machineB, 
but  against  the  negligence  of  employers. 
With  regard  to  the  general  obsonnitioDB 
of  the  Master  of  the  Bolls  on  the  Em- 
ployers' Liability  Act,  we  say  that  we 
agree  with  him  that  the  Act  was  paased 
in  favour  of  the  workman,  and  we  are 
ready  to  give  the  workman  every  benefit 
to  which  he  is  entitled  under  the  Act,  bat 
we  feel  bound  to  construe  the  Act  aceord- 
ing  to  the  meaning  which  we  think  it 
bears  and  was  intended  to  bear.  We  think 
that  the  appeal  must  be  allowed. 

Appeal  aUowd, 

Solicitors — Pritchaid,  £nglefield&  Co.,  agents  for 
Hichard  Riley,  Blackbom,  for  plaintiff; 
Merrixnan,  Pike  &  Merriman,  agents  for 
Partington  &  Allen,  Manchester,  for  defeo- 
dants. 


1888.     1  BEITS  {appeOawt)  v,  abmstead 
April  19.  J  {respartdeni). 

AduUeration—SdU  of  Food  and  Dmgt 
Acty  1875,  section  ^—OuiUy  Knowledge. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  100.] 
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[IH  THIS  OOUBT  OF  APPBAL.] 


MCOSEQOB  i;.   HCGBEGOB.* 


1888. 
Aogost 

Husband  cmd  Wife — Agreement  to  live 
t^parate  and /or  Maintenance  of  Wife  and 
Children — Consideration — Prosecution  of 
Husband  by  Wife  for  Assault — Compro- 
mise— Statute  of  Frauds — Agreement  not 
to  be  performed  within  space  of  one  Year, 

A  sunwfums  having  been  taken  out  in  a 
PoUoe  Court  by  a  wife  against  her  hus- 
band for  an  assault,  it  vhm  agreed  by  pcMrol 
between  them  that  the  toife  shouM  loUhdraw 
the  summons,  thaU  they  should  Uve  separate, 
<mi  that  the  husband  should  pay  the  toife 
a  weekly  eum  for  her  and  their  children's 
maintenanee.  The  vdfe  accordingly  with- 
drew the  summons  and  continued  to  main- 
tain herself  and  the  children : — Held,  in 
an  action  by  the  wife  to  recover  cur  ears  i/n 
respeet  of  the  past  maintenance  by  her  of 
herself  and  the  children :  First,  that  the 
agreement  toas  binding  upon  the  husband, 

Besant  v.  Wood  (Law  Kep.  12  Ch.  D. 
^6)  followed  tmd  approved. 

Secondly  J  that  the  agreement  was  not  an 
agreement  which  vhm  *'  not  to  be  performed 
wihm  the  spo/oe  of  one  year  from  the  mak- 
ing thereof,"  within  the  ith  section  of  the 
Statute  of  Frauds. 

Dayey  v.  Shannon  (48  Law  J.  Rep. 
Exch.  459 ;  Law  Eep.  4  Ex.  D.  81)  ques- 
tioned. 

Appeal  of  the  defendant  from  the  deci" 
skm  of  a  Divisional  Court  (Stephen,  J., 
and  Smith,  J.),  affirming  the  judgment  of 
the  Judge  of  the  County  Court  of  New- 
castle-upon-Tyne. 

The  case  is  reported  a/nte,  p.  268,  where 
the  fiftcts  are  fully  stated  in  the  written 
judgment  of  the  Court  read  hy  Smith,  J. 

The  &ctB  and  arguments  sufficiently 
appear  from  the  judgments. 

J.  Lawson  WcUton,  for  the  defendant, 
the  appellant. 

«/.  1>«  Sim,  for  the  plaintiff,  the  re- 
spondent. 

The  following  cases  and  authorities,  in 
addition  to  those  mentioned  in  the  judg- 
ment, were  referred  to:  First,  upon  the 

•  CiM^am  Jjoid  Esher,  M.R.,  Lindley,  L.J., 
and  Lopes,  L.J. 


question  of  the  validity  of  the  agreement, 
Legard  v.  Johnson  (1),  Westmeath  v. 
Salisbury  (2),  Vansittart  v.  Vansittart  (3), 
Hunt  V.  EutU  (4),  Cahill  v.  Cahill  (6), 
Story's  Equity,  s.  1428,  and  41  Yict.  o. 
19.  s.  4.  Secondly,  upon  the  question  of 
the  interpretation  of  the  Statute  of  Frauds, 
Fley  V.  The  Positive  Assurcmoe  Compamy 
(6). 

Lord  Esheb,  M.R. — ^In  this  case  an 
action  was  brought  by  a  wife  against  her 
husband  in  the  County  Court  to  recover 
six  weeks'  arrears  of  maintenance  for  her- 
self  and  children,  due  to  her  under  an 
agreement,  not  in  writing,  entered  into 
between  her  and  her  husband.  It  appears 
that  the  husband  and  wife  had  taken  out 
cross-summonses  in  a  Police  Court  for 
assaults,  and  that  after  considerable  nego- 
tiations it  was  agreed  that  the  summonses 
should  be  withdrawn,  that  the  hus- 
band and  wife  should  live  separate  and 
apart,  that  the  husband  should  pay  the 
wife  1^.  a  week  for  the  maintenance  of 
herself  and  three  children,  and  that  the 
wife  should  indemnify  the  husband  against 
any  debts  contracted  by  her.  The  husband 
now  says  that  he  is  not  bound  to  pay  either 
the  moneys  already  due,  or  to  become  due 
in  the  future,  on  the  grounds — fii'st,  that 
the  agreement  is  not  binding  at  all ;  and, 
secondly,  that  the  wife  cannot  maintain 
the  action,  by  reason  of  the  Statute  of 
Frauds,  which  requires  this  agreement  to 
be  in  writing. 

As  to  the  first  point,  it  appears  that 
there  were  circumstances  alleged,  upon 
which  the  summons  was  taken  out  by  the 
wife  for  assault,  such  that,  if  proved,  the 
wife  might  claim  a  judicial  separation  in 
the  Divorce  Court ;  and,  further,  an  assault 
is  an  offence  in  respect  of  which  the  wife 
in  her  own  right  and  for  her  own  security 
might  take  proceedings  before  the  Justices 
for  the  misdemeanour :  so  that  in  either 

(1)  3  Ves.  jun.  362. 

(2)  6  Bligh  N.S.  339,  at  pp.  374,  376. 

(3)  4  Eay  &  J.  62 ;  27  Law  J.  Bep.  Ohanc 
229  289 

(4)  4  be  Gex,  P.  &  J.  221,  at  p.  236 ;  31  Law 
J.  Rep.  Chanc.  161. 

(5)  Law  Bep.  8  App.  Cas.  420,  per  Loxd 
Selborne,  L.C.,  at  p.  421. 

(6)  45  Law  J.  Bep,  Exch.  451 ;  Law  Bep. 
1  Ex.  D.  88. 
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way  she  was  in  the  same  position  as  a 
feme  sole — that  is  to  say,  under  the  cir- 
cumstances alleged,  two  legal  prooesses 
were  open  to  the  wife  which  she  might 
have  maintained  as  &/eme  sole.  If  she  is 
to  be  treated  as  a,  feme  sole,  it  follows  that, 
like  any  other  independent  person,  she 
might  compromise  these  legal  proceedings. 
It  is  said  that,  as  regards  the  Divorce 
Court  proceedings,  the  wife  maj  compro- 
mise alter  proceedings  are  begun,  even 
before  any  proof  of  the  allegations,  but  not 
before  proceedings  are  begun.  The  dis- 
tinction between  these  two  periods  of  time 
seems  to  me  to  be  one  whidi  the  law  can- 
not recognise.  If  what  is  meant  is,  that 
the  wife  cannot  compromise  before  the 
facts  relied  on  have  been  stated  and  ex- 
posed in  open  Court,  it  seems  to  me  a 
wicked  requirement;  if  the  meaning  be 
that  the  proceedings  must  be  begun  by  the 
issue  of  a  formal  document  or  piece  of 
paper,  it  seems  to  me  to  be  the  merest 
technicality.  I  am  of  opinion  that  where 
there  are  bona  fide  grounds  for  litigation  a 
wife  is  not  obliged  to  expose  the  facts  or 
go  through  the  form  of  technically  com- 
mencing a  suit.  In  the  present  case  the 
position  of  things  when  the  compromise 
was  made  was  that  summonses  for  assault 
had  actually  been  taken  out  in  the  Police 
Court.  Is  there,  then,  a  consideration  for 
the  husband's  promise?  There  is  this: 
that  the  wife  imdertakes  to  withdraw, 
and  does  withdraw,  her  summons.  The 
consideration  is  not  merely  her  promise  to 
withdraw,  but  the  executed  consideration 
that  she  does  withdraw  the  summons. 
It  cannot  be  contended  that  this  is  not 
a  good  consideration.  It  is  said  that  the 
husband's  promise  is  not  binding,  because 
there  is  no  trustee.  But,  as  Lord  Justice 
Lindley  has  explained,  a  trustee  is  only 
necessary  in  order  to  get  a  consideration 
in  cases  where  there  is  only  a  mere  promise 
as  between  the  husband  and  wife,  which 
is  not  sufficient.  Here  there  is  a  con- 
sideration beyond  the  mere  promise,  so 
that  a  trustee  is  not  necessary.  Then  it 
is  said  that  the  consideration  for  the 
husband's  promise  is  invalidated  because, 
in  addition  to  the  undertaking  to  live 
separate,  the  wife  has  undertaken  to  sup- 
port the  children.  As  to  whether,  if  the 
wife  refused  to  maintain  the  childien,  the 


husband  oould  inaiBt  upon  her  doing  so,  I 
express  no  opinion,  for,  in  my  judgment, 
the  question  does  not  arise  in  the  preaeat 
case,  because  the  wife's  promise  in  this 
respect  cannot  invalidate  the  good  con- 
sideration which  exists  independently  of 
it — namely,  the  consideration  executed  by 
the  actual  withdrawal  of  the  sunmionsand 
the  actual  support  of  the  children.  I  am 
of  opinion,  therefore,  that  the  wife  can 
nnft.intA.in  this  action.  I  think  she  could 
always  have  done  so ;  but  I  am  certainly 
of  that  opinion,  the  consideration  being 
executed. 

Then  there  is  the  question  as  to  the 
Statute  of  Frauds.  The  difdculty  on  this 
point  arises  from  the  case  of  Daney  v. 
Shannon  (7).  That  case  seems  to  lay  down 
the  rule  that  a  case  is  within  the  Statute 
of  Frauds,  although  the  performance  of  the 
contract  may  take  place  within  the  year, 
if  at  the  time  the  contract  was  entered 
into  the  parties  contemplated  that  it  would 
or  might  have  to  be  performed  beyond  the 
year.  I  think  the  true  rule  is  that  laid 
down  by  Chief  Justice  Tindal  in  tStnuik  v. 
StrcMvbridge  (8)  (and,  I  think,  adopted  bj 
all  the  Judges  in  that  case),  where  he  says : 
**  But,  assuming  that  the  4th  section  of  the 
Statute  of  Frauds  does  apply  to  aotioDS 
upon  considerations  that  are  executed,  it 
seems  to  me  that  the  contract  in  the  presont 
case  is  not  within  its  terms.  It  speaks  of 
'  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the 
making  thereof,'  pointing  to  contracts 
the  complete  performance  of  whidi  is  of 
necessity  extended  beyond  the  spaod  of 
a  year.  That  appears  clearly  from  the 
case  of  BoydeU  v.  Drummond  (9),  the  role 
to  be  extracted  from  which  is,  that  where 
the  agreement  distinctly  shews  upon  the 
face  of  it  that  the  parties  contemplated  its 
performance  to  extend  over  a  grecU^er  space 
of  time  than  one  year,  the  case  is  wiithin 
the  statute ;  but  that  where  the  contract 
is  such  that  the  whole  may  be  performed 
within  a  year,  and  there  is  no  exprees 
stipulation  to  the  contrary,  the  statute  does 
not  apply." 

(7)  48  Law  J.  Hep.  Exch.  459;   Law  B^. 
4  Ex.  D.  81. 

(8)  2  Com.  B.  Rep.  808,  at  p.  811;  15  Law 
J.  Rep.  C.P.  170. 

(9)  11  Eajit,  142. 
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There  are  many  other  cases  to  the  same 
efifoct  Bat,  farther,  there  is  a  case  of 
Murphy  ▼.  aSvUivan  (10),  in  Ireland, 
whidi,  no  doabt,  is  not  binding  apon  as, 
but  which  I  look  at  with  the  greatest 
respect;  and  if  I  find  that  it  supports  the 
doctrine  laid  down  by  Chief  Justice  Tindal, 
I  do  not  hesitate  to  say  I  agree  with  and 
act  upon  it.  The  decision  in  that  case  is 
thus  stated  in  the  headnote  to  the  report : 
<<  An  agreement  whereby,  in  consideration 
of  A.  not  taking  certain  proceedings  against 
B.'s  son,  B.  agreed  to  maintain  and  clothe 
A.  and  supply  him  with  the  grass  of  two 
sheep  during  his  (A.'s)  life,  Hdd  not  to 
come  within  section  2  of  the  Irish  Statute 
of  Frauds  (St.  7  Will.  3.  c.  12),  and  there- 
fore not  to  require  a  writing." 

The  judgment  of  the  majority  of  the 
Judges  of  the  Court  appears  to  be  put  upon 
the  same  grounds  as  that  of  Cluef  Jus- 
tice Tindal — ^to  be  founded  upon  BoydeU  v. 
Drummond  (9)— and  to  lead  to  the  same 
consequences.  In  the  present  instance  the 
agreement  may  be  performed  within  the 
year,  and  there  is  no  agreement  that  it 
shall  not  be  so  performed.  Davey  v. 
Shannon  (7),  before  Mr.  Justice  Hawkins, 
in  my  opinion,  differs  and  departs  from  the 
rule,  and  I  say  that  our  decision  in  this 
case  is  not  consistent  with  that  case. 

LiNDLET,  L.  J.  (after  stating  the  facts). — 
The  first  question  we  have  to  determine  is 
whether  there  is  any  agreement  between 
the  husband  and  wife  at  all.  The  law 
upon  this  subject  has  undergone  consider- 
able modification  within  the  last  quarter 
of  a  century.  There  was  a  time  when 
agreements  like  that  now  before  us  were 
considered  to  be  against  public  policy ;  but 
this  view  was  shaken  by  the  j  udgment  of  the 
House  of  Lords  in  Wilson  v.  WiUon  (11), 
since  which  case  these  agreements  must 
be  taken  to  be  not  against  public  policy. 
Bat,  notwithstanding  this,  is  the  agree- 
ment to  be  considered  void  on  the  ground 
of  want  of  capacity  on  the  part  of  the 
wife  to  contract  with  her  husband  %  Here, 
again,  there  has  been  a  change  in  the  cur- 
rent of  authority.  It  is  still  true  that 
husband  and  wife  cannot   contract,  but 

(10)  11  It.  Jur.  N.S.  Ill  (Exch.  Chamber), 
died  1  Sm.  L.C.  (9th  ed.\  p.  361. 

(11)  1  H.  L.  Cas.  638. 
Vol,  67.— Q.B. 


upon  this  general  rule  there  has  been 
grafted  the  exception  that  they  may  com- 
promise matrimonial  proceedings.  No  case 
has  yet  arisen  which  extends  this  excep- 
tion to  other  proceedings  between  husband 
and  wife,  but  on  principle  I  cannot  see 
why  the  exception  should  be  confined  to 
matrimonial  suits.  It  seems  to  me  that 
the  exception  extends  to  all  proceedings 
which  by  law  a  husband  and  wife  may 
take  against  each  other.  In  my  opinion, 
therefore,  this  case  comes  withm  the  ex- 
ception, and  is  one  of  those  cases  in  which 
it  is  competent  to  a  husband  and  wife  to 
contract  with  each  other.  Then  it  is  said 
that  the  agreement  is  null,  because  there 
was  no  consideration  for  the  husband's 
promise.  But  I  think  there  was.  Quite 
apart  from  the  promise  of  the  wife  to 
maintain  herself  and  children,  there  was 
her  promise  to  withdraw  the  summons  in 
the  Police  Court,  and  the  actual  with- 
drawal of  it.  But,  again,  it  is  said  the 
agreement  is  null  because  there  is  no 
trustee.  It  is  plain  that  the  absence  of  a 
trustee  cannot  affect  the  question  of  public 
policy.  A  trustee  is  only  wanted  in  order, 
by  entering  into  covenants  for  the  per- 
formance of  certain  conditions  by  the  wife, 
to  supply  a  consideration  where  otherwise 
there  is  none.  Where  apart  from  cove- 
nants of  this  sort  there  is  a  consideration, 
there  no  trustee  is  wanted.  This  is  in 
accordance  with  the  decisions  in  Besant 
V.  Wood  (12)  and  Rowley  ▼.  RowUy  (13). 
Whether  the  contract  could  be  enforced 
against  the  wife  as  regards  the  mainten- 
ance of  the  children  we  have  not  now  to 
consider,  for  in  the  present  case  the  wife 
has  actually  executed  that  part  of  her 
promise,  and,  as  I  have  already  stated, 
there  is  a  consideration  for  the  agreement 
by  the  husband. 

As  to  the  contention  with  reference  to 
the  Statute  of  Frauds,  I  think  the  pre- 
sent case  is  clearly  covered  by  the  Irish 
case  of  Murphy  v.  O'SuUivan  (10).  We 
are  not  now  at  liberty  to  construe  the 
statute  as  for  the  first  time,  and  we  could 
not  hold  the  present  case  to  be  within  the 
statute  without  running  counter  to  a  long 
series  of  decisions.    This  is  an  agreement, 

(12)  Law  Rep.  12  Ch.  D.  605. 

(13)  34  Law  J.  Rep.  Prob.  &  M.  97 ;  Law  Rep. 
1  H.  L.  So.  6'6. 
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which  might  or  might  not  be  performed 
within  the  year,  and  the  statute  does  not 
apply  to  a  case  of  that  description.  Dcbvey 
V.  Shannon  (7)  cannot  be  supported. 
Apart  altogether  from  this,  though  I  pre- 
fer to  rest  my  judgment  on  the  broad 
ground  I  have  stated,  I  think  the  case  is 
governed  by  the  case  of  Knowlman  v. 
Bluett  (14). 

Bo  WEN,  L.J. — ^I  am  of  the  same  opinion. 
The  first  question  is,  Was  the  agreement 
(apart  from  any  question  as  to  the  Statute 
of  Frauds)  binding  9  It  is  now  established 
that  an  agreement  between  husband  and 
wife  to  live  separate  is  not  against  public 
policy,  and  it  seems  to  me  to  be  also  es- 
tablished that,  where  there  has  been  a 
quarrel  between  the  parties,  such  an  agree- 
ment, assuming  that  consideration  can  be 
shewn,  is  binding,  if  entered  into  after  a 
matrimonial  dispute.  This  was  deter- 
mined by  the  Master  of  the  Rolls,  Sir 
G.  Jessel,  in  Beaant  v.  Wood  (12),  and 
I  think  rightly.  But  does  the  agree- 
ment require  the  intervention  of  a  trus- 
tee? Assuming  that  the  agreement  is 
binding,  I  cannot  see  that  a  trustee  is 
necessary.  The  Married  Women's  Pro- 
perty Act,  1882,  gives  the  wife  power  to 
enter  into  the  agreement. 

Then,  as  to  the  point  taken  upon  the 
Statute  of  Frauds.  It  was  laid  down  in 
Peter  v.  Compton  (15),  as  the  headnote 
states,  that  "  '  an  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year 
fix>m  the  making  thereof  means,  in  the 
Statute  of  Frauds,  an  agreement  which 
appears  from  its  terms  to  be  incapable  of 
performance  within  the  year."  WeUe  v. 
Horton  (16)  was  decided  in  accordance 
with  that  view,  and  so  also  was  Murphy 
V.  (y Sullivan  (10).  In  so  far  as  Davey  v. 
Shannon  (7)  departs  from  these  principles 
it  seems  to  me  to  run  counter  to  the 
current  of  authority  on  the  subject.  What- 
ever may  be  the  reason  for  it,  that  view 
of  the  statute  was  taken  so  far  back  as 
Peter  v.  Compton  (15),  and  it  appears  to 
me  it  cannot  now  be  set  aside.     Speaking 

(14)  43  Law  J.  Rep.  Exch.  161 ;  Law  Bep. 
9Exch.  307. 

(15)  Skinner,  353;    1  Sm.  LC.  (9th   ed.), 
p.  369.  ^ 

(16)  4  Bing.  40. 


for  myself,  I  prefer  not  to  decide  this  case 
upon  the  authority  of  Knowlman  v.  Bluett 
(14),  for  I  feel  some  difficulty  in  under- 
standing the  language  there  used,  and  I 
should  desire  to  consider  that  case  before 
deciding  how  far  the  principle  thero  laid 
down  applies. 

Appeal  dismissed. 

Solicitors— Pyke  &  Parrott,  agents  for  Joel  k 
Parsons,  Newcastle,  for  plaintiff ;  Williamson, 
Hill  &  Co.,  agents  for  Augustus  Whitehom, 
North  Shields,  for  defendant. 
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PraiUice— Pleading — Libel — Joinder  of 
Separate  Defences — General  Plea  o/Justi- 
Jication — Particulars — Rules  of  Supreme 
Court,  1883,  Order  XX,  rule  7. 

An  alleged  libel  tvas  capable  of  meaning 
eitlier  that  a  charge  had  been  made  agaifut 
the  plaintiff,  or  that  the  charge  had  been 
made  and  was  true.  The  defendant  pleaded 
the  truth  of  the  libel.  The  plaintif  applied 
for  particulars  of  the  plea  of  justification : 
— Held,  that  the  plaintiff  was  entitled  to 
information  whether  the  defendant  intended 
to  justify  one  or  both  meanings. 

This  was  an  appeal  from  an  order  of 
the  Divisional  Court  made  in  an  action 
brought  by  Sir  John  Pope  Hennesay,  the 
Governor  of  Mauritius,  against  the  pub- 
lisher of  the  Tim^  for  libel,  whereby  the 
defendant  was  directed  to  famish  partica- 
lars  of  the  facts  relied  upon  by  him  in 
justification  of  the  alleged  libels. 

These  libels  were  contained  in  several 
articles  published  in  the  Times  which  bad 
reference  to  a  meeting  of  the  council  of 
the  Government  of  Mauritius  held  on  the 
19th  of  April,  1886. 

The  articles  stated  in  effect  that  some 
of  the  members  of  council  chaiged  the 
Governor  with  sending  to  the  Oolomal 
Office  a  report  of  the  debate  which  took 

♦  Coram  Cotton,  L. J.,  Bowon,  L,J.,  and  ftj 
L.J, 
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place  at  the  meeting  without  submitting  it 
to  the  different  speakers,  and  with  ''  edit- 
ing,'' or,  in  other  words,  as  the  plaintiff 
alleged,  ^'  tampering  with  "  the  report. 

Some  of  the  language  used  in  the  articles 
was  also  capable  of  boiring  the  interpreta- 
tion that  the  plaintiff  had  as  a  fact  tam- 
pered with  the  report;  and  the  plaintiff 
in  the  innuendoes  charged  by  the  state- 
ment of  claim  imputed  that  meaning  to 
the  articles. 

Bj  his  statement  of  defence  the  defen- 
dant denied  that  the  alleged  libels  respec- 
tively had,  or  in  their  ordinary  meaning 
and  when  read  with  the  context  were 
capable  of  having,  the  alleged  meanings 
respectively,  or  any  meaning  defamatory 
to  the  plaintiff,  and  alleged  that  the  libels 
were  true  in  substance  and  in  fact.  The 
defendant,  having  no  personal  knowledge 
of  what  actually  took  place,  obtained  a 
commiBsion  to  take  evidence  in  Mauritius, 
which  was  still  pending.  He  also  issued 
a  summons  against  the  plaintiff  for  pro- 
duction of  a  copy  of  the  report  transmitted 
to  the  Colonial  Office ;  but  the  application 
was  i*efused  on  the  ground  of  privilege. 

In  the  meantime,  on  tho  30th  of  April, 
1888,  the  plaintiff  igsned  a  summons 
against  the  defendant  for  particulars  of 
the  facts  relied  upon  in  justification  of  the 
Ubels. 

Mr.  Justice  Denman  refused  the  appli. 
cation ;  but  this  decision  was  reversed  by 
the  Divisional  Court,  and  an  order  was 
made  directing  the  defendant  to  give 
particulars  within  four  days. 

The  defendant  appealed. 

Luirdey  Smith,  Q,C.,  and  William  Ora- 
ham,  for  the  appellant. — We  contend,  first, 
that  the  defence  is  sufficiently  specific; 
secondly,  that  no  information  is  possible 
at  this  stage  of  the  proceedings.  The 
defendant  is  prepared  to  justify  what- 
ever meaning  a  jury  may  place  upon  the 
words.  The  plea  is  merely  a  compen- 
dious form  of  saying,  if  the  libel  has  one 
meaning,  the  defendant  is  prepared  to 
justify  that;  if  it  has  the  other  meaning  in 
addition,  he  is  prepared  to  justify  that  also, 
and  there  is  not  now  any  objection  to  alter- 
native pleading.  Further,  the  defendant  is 
not  the  writer  of  the  libel,  and  he  has  no 
means  of  saying  what  is  the  meaning  of  it. 


696 


Cctgney  {Lockwood,  Q.G.,  with  him),  for 
the  respondent. — Under  the  old  practice 
this  plea  would  be  bad  as  too  general,  and 
it  can  only  be  allowed  to  stand  subject  to 
giving  particulars.  The  plaintiff  is  en- 
titled to  know  before  trial  what  is  the  case 
made  against  him.  It  is  not  for  the  plain- 
tiff to  furnish  the  defendant  with  facts  for 
his  defence,  but  the  defendant  is  bound  to 
supply  particulars  from  such  knowledge  as 
he  has — Bullen  and  Leake  on  Pleading 
(2nd  ed.),  p.  612n;  T Anson  v.  Stuart  (1), 
Holmes  v.  Catesby  (2),  Behrens  v.  Allen 
(3),  Duncan  v.  Thwaites  (4),  and  Gourley 
V.  Plimsoll  (6). 

Smith,  Q,G»,  replied. 

Cotton,  L.J. — I  think  the  Divisional 
Court  was  right.  My  understanding  of 
the  object  of  particulars  is  to  enable  both 
parties  to  go  to  trial  with  the  knowledge 
of  what  they  have  to  meet. 

Here  is  a  plea  which  according  to  the 
present  system  of  pleading  cannot  be  said 
to  be  a  bad  plea.  "  The  alleged  libels  re- 
spectively were,  and  are,  true  in  substance 
and  in  fact."  That  covers  both  questions : 
whether  the  report  of  what  took  place  is 
true,  and  whether  the  fiicts  charged  against 
the  plaintiff  during  those  debates  are  true. 
In  my  opinion,  in  order  to  enable  the 
plaintiff  to  be  prepared  before  he  goes  to 
trial  with  his  evidence,  he  ought  to  know 
what  the  defendant  really  means  by  that. 
Does  he  mean  only — I  have  given  a  cor- 
rect report  of  what  took  place  ?  Or  does 
he  mean  to  say — I  mean  that  the  facts 
charged  against  the  plaintiff  were  in  fact 
true?  It  is  said  that  he  intends  to 
justify  whatever  the  juiy  may  find  to  be 
the  true  meaning  of  these  libels.  That 
cannot  be  ascertained  till  the  time  for 
giving  evidence  at  the  trial  Ls  passed ;  and 
how,  therefore,  the  plaintiff  is  to  know 
what  he  has  got  to  meet,  I  cannot  say. 

Without  going  into  any  technical  de- 
tails about  the  old  and  present  form  of 
pleading,  in  my  opinion  the   order  was 

(1)2  Smith's  Leading  Cases  (5th  ed.)  55. 

(2)  1  Taunt.  543. 

(3)  8  Jur.  N.S.  118. 

(4)  3  B.  &  C.  556,  579;  3  Law  J.  Rep.  (0.8.) 
K.B.  3. 

(5)  42  Law  J.  Rep.  C.P.  121 ;  Law  Rep.  8  C,P, 
362. 
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right,  80  as  to  enable  the  plaintiff  to  go  to 
tnal  with  the  knowledge  of  what  he  has 
to  defend  himself  against.  But  I  think 
it  will  be  a  sufficient  compliance  with  the 
order  of  the  Court  if  the  defendant  in- 
forms the  plaintiff  whether  he  intends  to 
say  the  report  is  a  true  one,  or  whether  he 
also  intends  to  say  that  the  facts  charged 
against  the  plaintiff  are  true. 

BowEN,  L.  J. — ^I  am  of  the  same  opinion, 
and  for  the  reasons  broadly  given  by  the 
Lord  Justice,  that  it  is  necessary  for  the 
purposes  of  justice  that  the  plaintiff,  some 
time  before  the  trial  comes  on,  should  know 
whether  it  is  going  to  be  said  against  him 
that  he  did  alter  this  report,  or  whether 
it  is  not.  The  defendant  says  he  has  told 
him  already  in  his  pleadings;  but  the 
difficulty  is  that  although  he  has  told  him 
in  such  a  way  that  a  lawyer  might  under- 
stand perhaps  that  that  was  so,  yet  he  has 
not  told  him  in  such  a  way  as  that,  when 
the  trial  oomeS  on,  a  cloud  may  not  be  thrown 
over  the  whole  thing  by  ingenious  counsel 
contending  that  the  defendant  had  never 
meant  at  all  to  justify  the  truth  of  the 
libels,  but  only  to  say  that  what  he  had  pub- 
lished was  a  correct  report  of  what  took 
place.  Speaking  technically,  I  think,  ac- 
cording to  the  rules,  that  it  is  good  prac- 
tice that  these  particulars  should  be  given 
— and  for  this  reason.  What  was  the  way 
in  which  justification  was  pleaded  under 
the  former  system — that  is  to  say,  after  the 
year  1852 — where  the  statement  of  claim 
set  out  a  libel  with  an  innuendo  1  The 
justification  generally  used  to  be  by  plead- 
ing justification  of  the  words  without  the 
innuendo,  and  then  by  pleading  justifica* 
tion  of  the  words  with  &e  innuendo  put 
on.  What  the  defendant  has  done  here 
IB  to  put  the  two  into  one  plea.  I  do  not 
object  to  that  formally,  provided  it  works 
no  injustice;  but  in  this  special  case  it 
might  work  injustice  to  have  a  joinder  of 
the  two  defences  in  one  form  of  words — be- 
cause there  are  two  separate  defences — and 
might,  I  think,  unless  you  protect  the 
plaintiff  by  particulars,  deprive  the  plain- 
tiff of  that  very  right  of  particularity 
which  was  intended  to  be  given  to  him  by 
the  Judicature  Act,  and  the  rules  under 
that  Act. 

Order  XX.  rule  7,  says :  "  Where  the 


plaintiff  seeks  relief  in  respect  of  several 
distinct  claims  founded  upon  separate  and 
distinct  grounds,  they  shall  be  stated,  as 
far  as  may  be,  separately  and  distinctly. 
And  the  same  rule  shall  apply  where  the  de- 
fendant relies  upon  several  distinct  grounds 
of  defence,  .  .  .  founded  upon  separate 
and  distinct  facts."  Now  this  is  a  case  in 
which  the  two  defences,  though  put  toge- 
ther in  one  plea,  really  are  distinct  grounds 
of  defence,  and  founded  on  separate  and  dis- 
tinct facts ;  and  if  one  were  to  go  by  the  hard 
and  fast  line,  this  is  a  case  in  which  the 
plaintiff  would  have  had  a  right,  it  seems 
to  me,  to  have  the  grounds  of  defence 
stated  separately  and  distinctly.  That  has 
not  been  done.  It  may  be  said  on  behalf 
of  the  defendant  that  this  is  an  objection 
to  pleading.  Yes;  but  objections  to  plead- 
ing have  always,  from  time  immemorial, 
been  cured,  when  the  objection  is  to  the 
generality  of  the  pleading,  by  delivery  of 
particulars.  This  is  an  apt  way  in  the 
Common  Law  Division  of  curing  the  ob- 
jection  caused  by  the  generality  of  the 
plea. 

It  seems  to  me,  therefore,  that  the  order 
for  particulars  is  based  upon  good  practice, 
and  certainly  is  required  by  the  justice  of 
the  case. 

Fbt,  L.  J. — ^I  agree,  though  not  without 
doubt. 

Cotton,  L.J. — ^Under  this  order  the 
defendant  may  say,  "I  intend  to  prove 
that  the  report  is  a  correct  report,  and  I 
intend  to  prove  that  the  charges  made  are 
true  in  fact " ;  or  he  may,  if  he  chooses,  aay, 
'^  I  only  intend  to  prove  that  the  report  is 
a  correct  report " ;  but  he  is  not  in  any  way- 
bound  to  elect.  The  costs  will  be  the 
plaintiff's  in  any  event. 

Solicitors— Soames,  Edwards  &  Jones,  for  ap- 
pellant J  C.  &  S.  Harrison  k,  Co.,  for  respon- 
dent. 
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1688.     1  CHABMAN  V.  THE  SOUTH  EASTERN 
July  27.  J  RAILWAY  COMPANY.* 

Railway  Company — Obligation  to  fence 
— Levd  Crossing — Dimensions  of  Gates — 
Stray  Horses — Railways  Clauses  Consoli- 
dation Act,  1845  (8  Vict.  c.  20),  ss.  47  and 
68. 

The  duty  of  a  company  whose  railway 
crosses  a  public  road  at  a  level  is^  under 
section  47  of  the  Railways  Clauses  Consoli- 
dation Actf  1845,  to  erect  and  maintain 
gates  of  such  dimensions  and  construction 
aSf  when  opened  to  the  road  or  closed  upon 
it,  will  fence  in  the  railway  and  prevent 
from  entering  upon  it  cattle  amd  horses 
passing  along  the  road,  having  regard  to 
their  natural  tendency  to  stray. 

A  company  which  had,  in  addition  to 
broad  gates  for  carriages,  horses,  and  cattle, 
erected  narrow  gates  for  foot-passengers, 
held,  onproofofthe  inefficiency  of  one  of 
the  narrow  gates  to  exclude  horses  and  catUe 
from  the  railway,  liable  to  the  oumer  of 
horses  straying  on  the  road  and  breaking 
through  them. 

Appeal  of  the  defendants  from  the  order 
of  Maiiistj,  J.,  and  Stephen,  J.,  for  a  new 
triaL 

The  action  was  for  damages  for  the  loss 
hj  the  plaintiff  of  two  horses  which  had 
broken  out  of  the  plaintiff's  field,  strayed 
on  to  the  public  road,  broken  through  on  to 
the  defendants'  railway  at  a  level  crossing, 
and  were  run  over  by  a  passing  train. 
There  were  gates  at  the  level  crossing 
ooTcring  all  the  width  of  the  public  road, 
which  were  in  good  order  and  closed. '  The 
defendants  had,  howeVer,  erected,  continu- 
ously between  one  of  the  posts  of  these 
gates  and  the  fence  separating  the  adjoin- 
ing land  from  the  railway,  a  gate  for  foot- 
passengers,  swinging  between  an  angle  of 
fencing,  which,  by  reason  of  the  decay  of 
its  posts,  was  inefficient  for  the  purpose  of 
keeping  horses  and  cattle  off  the  railway. 
The  action  was  tried  by  Baron  Huddleston, 
who  directed  a  non-suit. 

Section  47  of  the  Bail  ways  Clauses  Con- 
solidation  Act,  1845  (8  Yict.  c.  20),  pro- 
vides that  if  the  railway  cross  any  tum- 

*  Qfram  Lord  Bsher,  M.R.,  and  Lindley,  L.J. 


pike  road  or  public  carriage  road  on  a 
level,  the  company  shall  erect  and  at  all 
times  maintain  good  and  sufficient  gates 
across  such  road  on  each  side  of  the  rail- 
way where  the  same  shall  communicate 
therewith,  and  shall  employ  proper  persons 
to  open  and  shut  such  gates;  and  such 
gates  shall  be  kept  constantly  closed  across 
such  road  on  both  sides  of  the  railway, 
except  during  the  time  when  horses,  cattle, 
carts,  or  carriages  passing  along  the  same 
shall  have  to  cross  such  railway,  and  such 
gates  shall  be  of  such  dimensions  and  so 
constructed  as  when  closed  to  fence  in  the 
railway  and  prevent  cattle  or  horses  pass- 
ing along  the  road  from  entering  upon  the 
railway,  and  the  person  intrusted  with  the 
care  of  such  gates  shall  cause  the  same  to 
be  closed  as  soon  as  such  horses,  cattle, 
carts,  or  carriages  shall  havepassed  through 
the  same,  under  a  penalty  of  forty  shillings 
for  every  defieiult  therein. 

Section  68  of  the  same  Act  provides  that 
the  company  shall  make  and  at  all  times 
thereafter  maintain  for  the  accommodation 
of  the  owners  and  occupiers  of  lands  adjoin- 
ing the  railway,  among  other  things,  suffi- 
cient posts,  rails,  hedges,  ditches,  mounds, 
or  other  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass  or  the  cattle  of 
the  owners  or  occupiers  thereof  from  stray- 
ing thereout  by  reason  of  the  railway. 

W.  WiUis,  Q.C.,  and  Probyn,  argued 
that  judgment  ought  to  be  entered  for  the 
defendants,  as  no  breach  of  duty  was  shewn 
on  their  part.  There  was  no  liability 
under  section  68,  because  the  plaintiff,  not 
having  control  over  the  horses  by  driving 
them  himself,  was  not  an  adjoining  occupier 
of  the  road — The  Manchester,  Sh^eld,and 
Lincolnshire  Railway  Company  v.  Wallis 
(!) — and  there  was  not,  as  in  The  Midland 
Railway  Company  v.  Bay  kin  (2),  a  servant 
of  the  plaintiff  driving  them.  Section  47 
did  not  apply,  because  the  gates  required 
at  the  level  crossing  were  in  good  order. 
It  was  enough  to  have  efficient  gates  wide 
enough  to  cover  the  public  road.     The 

(1)  14  Com.  B.  Rep.  243 ;  23  Law  J.  Rep. 
C.P.  86. 

(2)  17  Com.  B.  Rep.  126;  26  Law  J.  Rep. 
C.P.  73. 
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gates  were,  in  &ct,  wider  than  the  ancient 
road,  as  the  defendants  had  widened  the 
road  at  this  point,  and  they  had  gratai- 
tously  provided  foot-passengers  with  the 
smaller  gates,  in  respect  of  which  they 
were  not  to  he  held  liable  for  the  loss  of 
horses  breaking  through  them. 

Winchy  Q,C,y  and  TufUmy  for  the  plain- 
tiff.— Section  47  is  a  substitution  for  sec- 
tion 9  of  8  &  9  Vict.  c.  20— The  Manches- 
ter, Sheffield,  and  Zincolnahire  Railway 
Company  v.  WaUU  (1),  per  Jervis,  C.J. — 
and  under  that  section  it  was  held  by 
Patteson,  J.,  Coleridge,  J.,  and  Wightman, 
J.,  that  at  a  level  crossing  a  railway  com- 
pany is  liable  for  the  loss  of  horses  straying 
from  their  field  caused  by  the  gates  being 
open — Fawcett  v.  The  York  and  ^arth 
Midland  Railway  Company  (3). 

Lord  Esheb,  M.R. — This  is  a  case  in 
which  differences  of  opinion  might  eadly 
arise;  but  the  statute  in  question,  the  Rail- 
ways Clauses  Act,  1845,  must  be  construed 
so  as  to  carry  into  effect  in  every  reason- 
able way  the  intention  of  the  Legislature. 
I  assume  that  the  large  gates  at  the  level 
crossing  were  of  the  width  of  the  old  high- 
way ;  but  there  was  a  small  gate  opening 
in  the  particular  way  which  has  been  de- 
scribed. This  gate  at  the  time  it  was  con- 
structed would  have  kept  cattle  off  the 
railroad,  but  in  a  way  not  easily  detected 
it  became  inefficient.  An  inefficient  guard 
is  no  guard  at  aJl,  and  the  question  is 
whether  the  defendants  were  bound  to 
guard  this  spot.  The  horses  injured  were 
straying  horses,  and,  if  section  68  applies, 
the  case  of  The  Manchester^  Sheffield,  and 
Lincolnshire  Railway  Company  v.  Wallis 
(1)  shews  that  the  plaintiff,  not  being  an 
occupier,  could  not  recover.  That  case  also 
decides  that  if  cattle  are  driven  along  the 
highway,  their  owner  may  be  considered 
as  an  occupier  of  adjoining  land,  and  can 
recover.  It  was  a  strong  decision,  but 
was  given  by  a  powerful  Court.  If  the 
owner  is  driving  his  cattle,  or  his  cattle 
are  being  driven  with  his  consent,  he  is  an 
occupier ;  but  if  without  his  consent,  he  is 
not  an  occupier.  It  is  useless  to  cavil  at 
that  and  the  other  cases,  and  I  think  no 
Court  of  appeal  ought  to  interfere  with 


(3)  16  Q.B.  Rep.  610 ;  20  Law  J.  Rep.  Q.B.  222.      nion.     We  ought  not  to  stretch  the 


them.  Hallway  bnsineflB  has  been  carried 
on  ever  sinoe  npon  that  construction  of  the 
section,  and  the  railway  companies  had  the 
opportunity  of  asking  for  an  alteration  in 
the  law.  The  plaintiff  in  this  case,  bow- 
ever,  is  not  within  section  68,  and  the 
question  is  whether  he  is  within  section  47. 
The  road  existed  before  the  railway,  and 
the  company  has  brought  its  railway 
across  the  road  at  a  level.  Section  47  is 
intended  to  give  protection  to  people  who 
are  interfered  with  by  the  presence  of  the 
railway.  It  must  be  construed  so  as  to 
restore  as  fistr  as  possible  the  free  ri^t  of 
passage,  and  not  so  as  to  allow  an  in- 
effective remedy  for  the  loss.  It  is  aigaed 
that  if  the  gates  put  across  the  road  are 
as  wide  as  t£e  roivd,  all  has  been  done  that 
the  company  can  be  called  upon  to  do ;  and 
if  cattle,  as  they  inevitably  will,  diverge 
from  the  road,  no  protection  is  provided  for 
them.  But  if  so,  they  will  pass  on  to  the 
railway,  and  the  remedy  is  not  effective 
against  the  danger.  Do  the  words  oblige 
us  to  say  that  tMs  is  enough  f  They  pro- 
vide that  if  the  railway  cross  a  public 
carriage  road  on  a  level,  the  company  shaU 
erect  and  maintain  good  and  sufficient 
gates  across  such  road.  The  gates  must 
be  across  the  road.  They  cannot  be 
narrower,  but  they  may  be  wider — ^and 
they  are  not  across  the  road  if  not  so  wide 
as  the  road.  They  are  also  to  be  of  such 
dimensions  or  so  constructed  as  when 
closed  to  fence  in  the  railway — ^not,  as  was 
suggested,  to  fence  in  the  road — and  so  as 
to  prevent  cattle  or  horses  passing  along 
the  road  from  entry  upon  the  railway.  If 
the  horses  are  passing  along  the  road  the 
remedy  is  not  limited  to  the  road,  and  to 
make  it  effectual  it  must  extend  to  keep- 
ing them  off  the  railway.  Suppose  the 
road  is  not  so  wide  as  the  railway,  then,  if 
the  gates  are  made  only  as  wide  as  the 
road,  there  would  be  an  opening  through 
which  cattle  would  be  likely  to  pass  on  to 
the  railway.  That  would  not  be  a  real  or 
effectual  remedy,  such  as  was  intended  for 
the  protection  of  cattle  under  circum- 
stances which  naturally  happen.  The 
judgment  must  therefore  be  entered  for  the 
plaintiff  for  the  amount  agreed  upon. 

LiMDLEY,  L.  J. — I  am  of  the  same  opi- 
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gation  on  railway  oompanieSi  but  we  must 
look  at  these  two  sectiona  together,  the 
one  providing  for  protection  for  horses 
and  cattle  at  level  crossings,  and  the 
other  by  fencing  the  railway  from  adjoin. 
ing  land.  The  object  is  to  fence  off  the 
railway  from  the  fields  and  the  roads.  If 
the  defidndants  are  right,  there  is  a  serious 
gap  in  the  protection  in  circumstances  like 
the  present.  The  railway  company  have 
widened  the  road  at  the  level  crossing — 
whether  they  have  dedicated  the  added 
QMLce  to  the  public  I  do  not  pause  to  en- 
quire— and  they  have  made  this  triangular 
piece  of  land  as  part  of  the  level  crossing. 
It  is  extremely  convenient  to  passengers 
crossing,  but  it  is  also  convenient  for  the 
company  not  to  have  a  servant  opening 
the  gate  fbr  every  passenger.  The  com- 
pany have  put  up  &ree  gates  instead  of 
two,  and  have  failed  in  respect  of  one  of 
them  in  their  duty  of  fencing  their  rail- 
way. The  key  of  the  intention  is  that 
phrase.  Section  47  therefore  deals  with 
the  case  where  the  road  is  widened,  and 
applies  to  this  case,  but  section  68  does 
not. 

Appeal  dismissed. 


SoUoitors — Bennett,   Dawson   k   Bennett,  for 
plaintiff;  W.  B.  Stevens,  for  defendants. 
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fSTOTESBURY     (appellant)    v. 

1888.        J     THE  VESTRY  OP    THE   PARISH 

June  4,  5.  I    op   st.   giles,  cauberwell 
L  (respondents). 

Metropolis  Mcmagement  (Amendment) 
Act,  1862  (26  de  26  Vict.  c.  102),  s.  77— 
Paving  New  Street — Apportionment  of 
Expenses — Power  of  Vestry — Oumers  of 
Land  abutting  on  Street — Oumers  of  House 
Property. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep,  M.C.  lU.] 


[IN  THE  COUBT  OF  APPEAL.] 
1884.    1 
July  24.  / 


KELLARD   V.   ROOKE.* 


Negligence  —  Master  and  Servant  — 
''  Person  who  has  superintendence  intrusted 
to  him  "—Employers*  Liability  Act,  1880 
(43  <6  44  Vict.  c.  42),  s.  1,  stOhss.  2  and  3, 
*.8. 

The  plairUiffwas  employed  by  tJie  defen- 
dant  as  one  of  a  gang  of  men  in  stowing 
bales  of  wocl  on  board  a  steamship,  the 
plaintiff  being  engaged  in  die  hold  of  the 
vessel.  TJieforetnan  of  the  gang  was  en- 
gaged on  the  deck  lowering  the  bales  into 
the  hold,  and  during  the  temporary  absence 
of  the  defendent  was  superiniending  the 
loading.  Before  lowering  a  bale  into  the 
hold,  the  foreman,  as  the  practice  was, 
called  oitt  "starid  from  under,"  and 
dropped  the  bale,  whuA  struck  the  plaintiff, 
who  iJoas  undemeeUh.  In  answer  to  the 
foreman*s  warning  some  of  the  men  in  the 
hold  instead  of  saying  ^'oome  on,"  as  was 
usual,  had  called  out  "hold  them  up." 
In  an  action  by  the  plaintiff  to  recover 
compensation  under  the  Employers'  Lia^ 
bility  Act,  1880,— Held,  first,  that  the 
foreman  was  not  a  person  who  had  any 
superintendence  intrusted  to  him  within 
the  meaming  of  section  \,  sub-section  2,  as 
defined  by  section  8  of  the  Act ;  and  secondly, 
thcU  the  accident  Jiad  not  resulted  from  the 
plaintiff  having  conformed  to  any  order  of 
tlie  foreman  vnthin  the  meaning  of  section 
1,  sub-section  3,  of  the  Act, 

Appeal  from  the  judgment  of  a  Divi- 
sional Court. 

The  action  was  brought  under  the 
Employers'  Liability  Act,  1880,  in  the 
County  Court  of  Southwark,  to  recover 
compensation  for  personal  injuries  sus- 
tained by  the  plaintiff  under  the  following 
circumstances,  as  stated  in  the  County 
Court  Judge's  notes  of  the  evidence.  The 
plaintiff  was  employed  with  other  work- 
men by  the  defendant,  to  assist  in  stowing 
bales  of  wool  on  board  the  steamship 
AVxUross  in  St.  Katherine's  Docks.  The 
workmen  were  divided  into  gangs,  one 
Bodfield  being  foreman  of  the  plaintiff's 
gang,  which  was  at  work  in  the  hold  of 

♦  Coram  Lord  Bsher,  M.R.,  Lindley,  L.  J.,and 
Bowen,  L.J. 
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the  vessel.  The  bales  were  brought  to  the 
hatchway,  and  then  dropped  down  for  the 
purpose  of  being  stowed.  Bodfield  was  at 
work  on  the  deck.  Befora  dropping  the 
bales  into  the  hold  Bodfield  would  call  out 
''  stand  from  under/'  and  the  men  below 
would  say  ''  come  on."  On  the  occasion 
of  the  accident,  Bodfield  having,  as  usual, 
called  out  '*  stand  from  under,"  a  bale  was 
dropped  into  the  hold,  and  struck  the 
plaintiff,  who  was  underneath.  There  was 
evidence  that  some  of  the  men  below  in 
reply  to  Bodfield*s  warning  had  called  out 
''  hold  them  up.*'  It  was  proved  that  the 
defendant  usually  superintended  the  load- 
ing, but  that  Bodfield  waa  superintending 
at  the  time  of  the  accident  during  the  de- 
fendant's temporary  absence. 

The  County  Court  Judge  nonsuited  the 
plaintiff. 

The  Divisional  Court  (Hawkins,  J., 
and  Smith,  J.)  upheld  the  decision  of 
the  County  Court  tfudge  on  the  grounds — 
first,  that  there  was  no  evidence  that  Bod- 
field was  a  person  who  had  superintendence 
intrusted  to  him  within  the  meaning  of 
saction  1,  sub  section  2,  of  the  Employers' 
Liability  Act,  1880,  as  defined  by  section 
8  of  the  Act  (1) ;  and  secondly,  that  even 
assuming  that  JBodfield  was  a  person  ''  to 
whose  orders "  the  plaintiff  "  at  the  time 
of  the  accident  was  bound  to  conform" 
within  the  meaning  of  sub-section  3  of 
section  1  of  the  Act  (1),  there  was  no  evi- 
dence that  the  accident  resulted  from  the 
plaintiff  having  so  conformed. 

(1)  The  Employers*  Liability  Act,  1880  (43 
&  44  Vict.  c.  42),  provides  as  follows  : — 

Section  1 :  "  Where  after  the  commencement 
of  this  Act  personal  injury  is  caused  to  a  work- 
man— " 

Sub-section  2  :  "By  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer  who 
has  any  superintendence  intrusted  to  him  whilst 
in  the  exercise  of  such  superintendence ;  or  " 

Sub-section  3  :  "By  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer  to 
whose  orders  or  directions  the  workman  at  the 
time  of  the  injury  was  bound  to  conform,  and 
did  conform,  where  such  injury  resulted  from  hia 
having  so  conformed." 

Section  8  :  "  For  the  purposes  of  this  Act,  un- 
less the  context  otherwise  requires, 

**  The  expression  *  person  who  has  superinten- 
dence intrusted  to  him  *  means  a  person  whose 
sole  or  principal  duty  is  that  of  superintendence, 
and  who  is  not  ordinarDy  engaged  in  manual 
labour," 


The  plaintiff  appealed. 


WtMerhwm  and  Q.  E.  Mis,  for  the 
plaintiff,  contended  that  the  accident  was 
due  to  the  negligence  of  Bodfield,  who  was 
a  person  intrusted  with  superintendence 
within  the  meaning  of  section  lySub-sectioB 
2,  or  a  person  to  whose  oixiers  the  plaintiff 
was  bound  to  conform  within  the  meaning 
of  section  1,  sub-section  3,  and  that  the 
accident  was  caused  by  the  plaintiff  having 
so  conformed. 

They  cited  Wright  v.  WaUU  (2),  Shaffm 
V.  The  General  Steam  Navigaium  Com- 
pany (3),  and  MiUward  v.  The  Midland 
Railway  Company  (4). 

l^aUock,  for  the  defendant,  was  not  called 
upon. 

Lord  Esheb,  M.It. — ^This  case  is  not  at 
all  the  same  as  Wright  v.  Wallis  (2). 

Two  questions  are  raised.  The  first  is 
whether  there  was  any  case  under  sub- 
section 2  of  section  1  of  the  Employen' 
Liability  Act,  1880.  In  my  opinion  there 
was  none.  The  evidence  is  conclusive  that 
Bodfield  was  a  person  who  was  ordinarily 
engaged  in  manual  labour.  He  was  in  the 
habit  of  actually  working  with  his  hands, 
and  he  was  so  engaged  on  the  day  in  qaes- 
tion.  That  being  so,  he  was  not  a  pereon 
who  had  superintendence  entrusted  to  him 
within  the  meaning  of  sub-section  2  of 
section  1  as  defined  by  section  8. 

Then  sub-section  3  of  section  1  is  relied 
on.  In  my  opinion  the  case  cannot  be 
brought  within  that  sub-section  either. 
For  even  if  the  plaintiff  were  bound  to 
obey  the  directions  of  Bodfield,  there  is  no 
evidence  that  Bodfield  gave  any  order 
which  was  the  cause  of  the  accident.  It 
is  said  that  it  is  to  be  implied  that  he  did 
give  an  order  that  the  plaintiff  was  to  stand 
under  the  bale  while  the  ship  was  being 
loaded.  If  anything  of  that  sort  is  to  be 
implied,  it  must  be  implied  from  the  course 
of  business;  but  every  one  knows  that  there 
is  no  such  course  of  business,  and,  even 
beyond  this,  the  signals  given  mean  that 
the  man  is  to  stand  out  of  the  way,  and 

(2)  3  Times  Law  Rep.  779. 

(3)  62  Law  J.  Hep.  Q.B.  260;  Law  Bep 
10  Q.B.  D.  356. 

(4)  54  Law  J.  Rep,  Q.B.  202;  Law  Bcp 
14  Q.B.  D.  68. 
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cannot  be  taken  to  imply  that  he  is  to 
stand  in  the  way.  There  was,  therefore, 
no  order  express  or  implied  to  the  plaintiff 
to  stand  in  the  way,  and  the  accident  is 
not  due  to  conforming  to  any  order.  The 
cassis,  therefore,  neither  witlun  snb-section 
3  nor  sub-section  2  of  section  1  of  the 
statute. 

LiNDLEY,  L.  J. — I  am  of  the  same  opi- 
nion. The  case  was  elaborately  and  fully 
dealt  with  in  the  judgment  of  Mr.  Justice 
Smith  in  the  Diyisional  Court.  To  my 
mind  the  evidence  is  quite  conclusive  that 
Bodfield,  though  he  may  have  done  a  little 
superintendence,  was  ordinarily  engaged 
in  manual  labour  within  the  meaning  of 
section  8.  In  support  of  the  other  point 
that  has  been  taken,  it  seems  to  me  that 
there  is  still  less  to  be  said. 

As  to  Wright  v.  WaUU  (2)  all  that  it 
comes  to  is  this,  that  there  the  Court 
thought  the  facts  had  not  been  fully  in- 
vestigated in  the  first  instance,  and  sent 
the  case  back  for  further  investigation.  I 
should  be  sorry  that  it  should  be  supposed 
that  that  case  was  an  authority  for  any 
proposition  of  law. 

BowBN,  L.J.,  conciirred. 

Appeal  dismissed., 

Solicitois — B.  Chapman,  for  plaintiff ;  Watson, 
Sons  &  Room,  for  defendant. 


i  Fx  parte  LEWIS. 


1888. 
June  25,  29< 

Justices — Refusal  to  isstie  Summons — 
Rtde  to  Justices—W  <h\2  Vict,  c.  44.  s.  5 
—  Trafalgar  Square  —  Right  of  Public 
Meeting, 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  108.] 


V0L.17.-Q.B. 


[IN  THE  COURT  OF  APPEAL.] 

/^THE    LONDON     AND     COUNTY 
1888.  I        BANKING    COMPANY     (lIM- 

July  10, 12.  <      ited)  and  othebs  v.  the 

August  9.     I        LONDON  AND  BIVEB  PLATE 
V      BANK  (limited).* 

Negotiable  Instruments — Theft  from 
Holders — Right  of  Action  against  Thief 
for  Conversion — Restitution  of  Securities 
by  Thief— Extinction  of  Right  of  Action 
— Valuable  Consideration, 

The  manager  of  the  defendant  bank 
stole  certain  negotiable  instruments  6e* 
longing  to  the  bank  which  passed  into  the 
hands  of  the  plaintiffs,  who  gave  value  for 
them^  and  had  no  notice  of  the  theft.  The 
manager  requiring  the  securities  in  order 
to  eachibit  them  to  the  auditors  of  the  de- 
fendcmt  bank^  obtamed  them  by  fraud  from 
the  plaintiffs^  a/nd  restored  them  to  the 
defendants  without  their  knowledge  and 
without  their  being  awarre  that  the  securities 
had  been  out  of  their  possession,  Sonhe  of 
the  securities  so  restored  were  not  the  iden- 
tical securities  which  had  been  stolen^  but 
were  their  equivalent  in  character  and 
value : — Held,  that,  in  the  absence  of  ein- 
dence  to  the  contrary,  it  ought  to  be  pre- 
sumed  that  the  defendants  accepted  the 
securities  in  discharge  of  their  manager^s 
obligation  to  restore  them,  and  that  the  de- 
fendants were  entitled  to  retain  possession  of 
the  securities  as  against  the  plaintiffs,  inas- 
much as  the  abstraction  of  the  same  gave 
them  a  right  ofactio7i  against  the  manager 
for  the  wrongful  conversion,  which  right 
was  extinguished  when  he  restored  the  secu- 
rUies,  cmd  that  the  extinction  of  that  right 
was  such  a  valuable  consideration  moving 
from  the  defendants  as  to  make  them 
holders  for  value. 

Appeal  from  the  judgment  of  Manisty, 
J.,  on  further  consideration. 

The  action  came  on  for  tnal  before  the 
learned  Judge  and  a  special  jury,  when  it 
was  referred  to  Charles,  Q.C.,  who  made 
his  report,  from  which  the  facts,  so  far  as 
are  material  to  the  point  decided  by  the 
Court  of  Appeal,  are  taken. 

The  plaintiffs,  who  were  the  London 
and  County  Bank,  Capps,  who  carried  on 

♦  Ck>ram  Lord  Bsher,  M.B.,  Lindley,  L.  J.,  and 
Bowen,'L.J. 
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business  on  the  London  Stock  Exchange  as 
a  stockbroker,  and  Eeoord,  who  was  Capps's 
manager,  claimed  to  recover  from  the  defen- 
dants certain  securities — namely,  9,000^. 
Egyptian  Unified,  2,000^.  Egyptian  Govern- 
ment Preference  Bonds,  and  2,400^.  New 
South  Wales  Bonds,  all  of  which  securities 
were  admitted  to  be  negotiable  instruments. 
Beoord  had  a  current  account  and  a  loan 
account  at  the  plaintiff  bank,  which  were 
used  for  the  purpose  of  Capps's  business ; 
and  he  also  had  a  securities  account  at 
that  bank.  During  the  years  1882  and 
1883  loans  were  from  time  to  time  made 
by  the  plaintiff  bank  to  Becord  upon  the 
security  of  bonds  and  shares  deposited  by 
him  with  that  bank.  In  those  same  years 
Capps  had  large  business  transactions, 
wMch  for  the  most  part  were  speculative, 
with  a  stockbroker  named  Watters,  who 
was  not  a  member  of  the  Stock  Exchange ; 
Capps  used  to  buy  and  sell  for  Watters  in 
the  market,  making  him  from  time  to  time 
advances  upon  securities  deposited.  On 
the  morning  of  the  1st  of  October,  Becord 
was  entitled  to  receive  from  the  plaintiff 
bank  upon  satisfying  their  claims  the 
securities  sought  to  be  recovered  in  the 
present  action,  such  securities  having  been 
acquired  by  Capps,  or  by  Beoord  for  Capps, 
from  Watters,  full  value  having  been  given 
by  them  for  the  same.  All  the  securities 
given  by  Watters  to  Capps  had  been 
stolen  from  the  defendant  bank  by  one 
Warden,  who,  prior  to  October,  1883,  had 
been  their  secretary  a  nd  manager.  Watters 
from  time  to  time  had  received  these 
securities,  knowing  them  to  have  been 
stolen,  and  then  used  them  for  his  own 
purposes  in  his  business,  raising  money 
by  depositing  them  with  Capps  and  other 
persons,  who  made  him  advances.  Capps 
and  Becord  were  wholly  unaware  of  the 
transactions  between  Warden  and  Watters, 
and  of  the  mode  in  which  Watters  ob- 
tained the  securities  deposited  with  them  ; 
they  believed  Watters  to  be  an  honest 
man,  and  had  no  reason  to,  and  did  not, 
suspect  the  contrary  until  October,  1883. 
The  securities  which  were  thus  ab- 
stracted by  Warden  were  from  time  to 
time  wanted  by  him  at  the  defendant 
bank  for  various  purposes,  and  in  parti- 
cular in  order  to  bo  exhibited  to  the 
auditors  on  the  audit  day,  which  had  been 


fixed  for  the  Ist  of  October,  1883. 
Watters  thereupon  obtained  the  secoritiai, 
the  subject  of  the  present  action,  from 
Capps,  giving  in  exchange  a  cheqae  drawn 
by  himself  on  his  own  bankers  for  13,000/. ; 
but  when  the  cheque  was  drawn  and 
paid  to  Capps,  the  balance  which  Watten 
then'  had  at  his  bankers'  was  not  suffi- 
cient to  meet  it,  but  he  intended  to  do 
so  either  with  the  proceeds  of  the  fle< 
curities  restored  by  Warden  on  tlie  Isfc 
of  October,  or  with  those  of  other  seca- 
rities  which  he  expected  Warden  to  be 
able  to  abstract  and  hand  over  to  him  in 
the  course  of  that  day,  otherwise  there 
was  no  prospect  whatever  of  his  meetiiig 
it.  The  cheque  for  13,000^.  was  paid  by 
Capps  to  his  account  at  his  own  bank, 
and  he  drew  a  cheque,  amongst  oUiers,  for 
7,000^.  on  his  own  bank  against  the  dieqae 
for  13,000^.,  and  handed  it  to  Beoord,  who 
paid  it  into  his  current  account  at  the 
plaintiff  bank,  and  then  drew  another 
cheque  in  favour  of  his  loan  account,  which 
the  plaintiff  bank  placed  to  his  credit,  and 
then  handed  him  the  'securities  now  in 
question  which  they  held.  Both  Capps 
and  Becord  had  a  reasonable  expectation 
of  meeting  the  cheques  which  they  them- 
selves had  drawn,  and  as  between  them- 
selves and  their  bankers  would  have  be- 
come the  holders  of  the  securities  in  ques- 
tion ;  but  Watters  having  failed  to  meet  his 
cheque  for  13,000^.,  these  cheques  also  were 
dishonoured. 

Watters  having  fiiiled  to  redeem  all  the 
securities  whidi  he  had  received  from 
Warden,  the  result  was  that  Warden*s 
frauds  on  the  defendant  bank  were  dis- 
covered, and  he  thereupon  absconded,  bat 
was  subsequently  tried  and  conrictcd, 
although  not  in  respect  of  the  secnritieB 
now  in  question.  Watters  was  also  con- 
victed of  receivLQg  the  securities  knowing 
them  to  have  been  stolen. 

Some  of  the  Egyptian  Preference  Bonds, 
though  of  a  precisely  similar  character  with 
those  originally  abstracted  by  Warden, 
were  not  the  identical  bonds. 

Capps,  who  was  treated  as  the  real 
plaintiff  in  the  present  action,  claimed  the 
securities  from  the  defendants  upon  the 
ground  that  he  was  an  innocent  holder  for 
value  and  that  they  had  been  obtained 
from  him  by  fraud. 
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Manisiy,  J.,  on  further  oonsideratioD, 
held  that  there  was  ample  evidence  that 
the  defendants  were  bona  fde  holders  for 
value  of  the  securities  which  had  been 
stolen ;  that  if  they  had  not  been  returned, 
the  defendants  could  by  action  have  re- 
covered them  or  their  value ;  but  that  inas- 
much as  they  had  been  restored  by  the 
thiefy  the  right  of  action  which  the  defen- 
dants  had  as  bona  fide  holders  was  gone, 
and  that  that  was  a  good  consideration  for 
the  securities ;  judgment  was  subsequently 
given  for  the  defendant. 

The  plaintiJSs  appealed. 

Sir  Horace  Davey,  Q,0.,  and  Finlay, 
Q.C.  (with  them  C.  K.  Francis),  for  the 
plaintiffs.— The,  defendants  are  not  the 
holders  of  these  securities  for  value.  When 
on  the  morning  of  the  1st  of  October 
GappB  got  the  securities  from  the  plaintiff 
bank,  he  was,  as  between  himself  and  the 
whole  world,  the  absolute  owner  of  them, 
being  bona  fide  holder  for  value  without 
notice.  The  defendants  had  lost  their  pro- 
perty in  the  securities  when  Oapps  became 
such  bona  fide  holder,  and  the  manner  in 
which  they  subsequently  came  again  into 
the  hands  of  the  defendants  did  not  con- 
fer a  new  title  upon  them  as  holders  for 
value ;  and  although  they  had  a  right  of 
action  against  Wai'den  in  respect  of  his 
wrongAil  conversion  of  the  securities,  the 
receipt  by  the  defendants  of  the  securities 
did  not  amount  to  accord  and  satisfaction 
of  such  right  of  action.  Accord  and  satis- 
faction is  a  contract ;  but  here  there  was 
no  contract,  for  the  defendants  never 
knew  that  these  securities  had  been  stolen. 
There  must  be  the  intention  on  the  one 
side  to  give  the  consideration,  and  on  the 
other  to  release  the  right  of  action.  The 
defendants  had  not  accepted  the  securities 
in  accord  and  satisfaction  of  their  right  of 
action  against  Warden  at  the  time  when 
they  were  reclaimed  by  Capps,  who  was 
the  true  owner  (1). 

(1)  The  arguments  on  tbe  other  points  raised 
—whether  Capps  had  been  induced  to  part  with 
the  securities  by  false  pretence  or  by  fraud,  or 
whether,  even  if  so  obtained  from  him,  the 
transaction  was  voidable,  and  whether  he  had 
prevented  himself  from  disafl5rming  what  was 
done— are  omitted,  as  the  Court  expressed  no 
opinion  upon  these  points. 


Taylor  v.  Blakelock  (2)  was  also  re« 
ferred  to. 

The  Attorney-General  (Sir  B,  B,  Webster ^ 
Q.O.)  and  B.  T.  Beid,  Q.C.  (with  them 
F.  M.  Abra/iarns),  for  the  defendants. — 
The  question  whether  the  defendants  were 
bona  fide  holders  of  these  securities  for 
value  is  not  one  of  accord  and  satisfaction 
at  all,  but  is  whether  they  got  the  securi- 
ties back  under  such  circumstances  as 
would  have  entitled  them  to  hold  them  as 
against  Warden ;  and,  if  so,  they  received 
them  for  value.  What  Warden  did  was 
undoubtedly  a  breach  of  duty,  which  gave 
the  defendants  a  right  of  action  against 
him  in  respect  of  the  conversion  of  the 
securities;  and  so  far  as  that  right  of 
action  is  concerned  it  is  immaterial  that 
at  the  time  when  the  securities  were  re- 
turned by  Warden  his  previous  conduct 
amounted  to  a  criminal  offence.  The  fact 
that  he  had  committed  a  felony  did  not 
impose  upon  the  defendants  the  obligation 
to  enforce  any  specific  remedy,  such  as 
prosecuting  the  thief,  but  the  right  of 
action  remained,  notwithstanding  that  a 
felony  had  also  been  committed — Wells  v. 
Abrahams  (3)  and  The  Midland  In- 
surance Company  v.  Smith  (4).  But  al- 
though the  acts  of  Warden  gave  rise  to  a 
civil  claim  on  the  part  of  the  defendants, 
such  right  was  taken  away  upon  the  resti- 
tution of  the  securities.  In  the  case  of  a 
transfer  of  bills  of  lading  for  value  there 
must  be  actual  value  moving  at  the  time 
of  the  transfer,  and  the  handing  them 
over  for  a  past  debt  has  been  held  to  be  a 
transfer  for  value — Leask  v.  Scott  (5).  The 
handing  over  of  these  securities  to  the  de- 
fendants by  Warden  in  respect  of  their  then 
existing  claim — namely,  the  right  of  action 
— was  a  transfer  for  value,  and  consequently 
the  defendants  were  the  holders  for  value 
of  the  securities,  and  are  entitled  to  retain 
them  as  against  the  plaintiffs. 

Sir  H.  Davey,  Q.C.,  replied. 

Cur,  adv,  vult, 

(2)  56  Law  J.  Rep.  Chanc.  391  j  Law  Rep. 
32  Ch.  D.  560. 

(3)  41  Law  J.  Rep.  Q.B.  306;   Law  Rep. 
7  Q.B.  654,  669. 

(4)  60  Law  J.  Rep.  Q.B.  329;    Law  Rep. 
6  Q.B.  D.  661. 

(5)  46  Law  J.  Rep    Q.B.  576;    Law  Rep. 
2  Q.B.  D.  376. 
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The  following  judgmentB  were  delivered 
on  the  9th  of  August : — 

Lord  Eshsb,  M.R.,  after  holding  that 
the  property  in  the  securities  had  passed 
to  Capps,  he  having  given  originally  good 
consideration  for  them,  and  having  had  no 
notice  of  any  fraud,  and  that  the  defen- 
dants as  against  him  could  not  say  that 
they  were  not  his  property  for  all  purposes, 
but  must  shew  something  more  to  entitle 
them  to  hold  the  securities  as  against  him, 
proceeded: — 

Assuming  that  these  negotiable  instru- 
ments were  not  the  defendants',  but  that 
the  property  in  them  had  passed  to  Oapps, 
are  the  defendants  or  are  they  not  in  the 
same  position  that  Capps  was  originally — 
that  is  to  say,  are  they  not  persons  who 
have  given  value  for  ^ose  negotiable  in- 
struments innocently  and  without  know- 
ledge of  any  fraud  %  It  was  aigued  on  the 
one  hand  that  they  could  not  be  said  to 
have  given  value  for  the  securities,  be- 
cause they  had  not  taken  them  by  way 
of  accord  and  satisfaction.  That  argu- 
ment was  founded  on  the  fact  that  they 
did  not  know  the  circumstances,  and  it 
was  said  that  inasmuch  as  they  had  no 
such  knowledge  there  could  be  no  accord 
— that  is  to  say,  there  could  be  no  agree- 
ment to  take  them ;  and  that  as  there  was 
no  accord  satisfaction  did  not  signify,  for 
there  must  be  accord  and  satisfaction.  On 
the  other  side,  it  was  said  that  Warden 
having  stolen  these  secarities  from  the 
defendants'  bank,  the  audit  was  the  occa- 
sion upon  which  the  theft  would  inevi- 
tably be  found  out,  and  if  it  bad  been 
then  found  out  the  defendants  would  at 
that  moment  have  had  a  remedy  against 
Warden  in  addition  to  prosecuting  hun  on 
behalf  of  the  public  for  his  theft;  that  as 
the  law  now  stands  they  could  have  brought 
an  action  against  him  for  having  con- 
verted the  securities  to  his  own  use ;  but 
that,  by  giving  back  these  negotiable  in- 
struments, although  they  could  still  indict 
him  for  the  theft,  they  were  prevented 
from  bringing  an  action  against  him  for 
the  wrongful  conversion  because  they  had 
got  the  securities  back  into  their  posses- 
sion. It  was  therefore  said  that  when  he 
handed  back  these  securities  he  satisfied  or 
got  rid  of  the  claim  which,  if  he  had  not 
handed  them  back,  the  defendants  would 


have  had  against  him  for  the  wrongful  con- 
version ;  and  that  although  the  negotiable 
instruments  did  not  belong  to  the  defen- 
duits  at  the  time  when  they  were  handed 
back  to  them,  yet  audi  handing  back  de- 
stroyed the  right  of  action  whidi  the 
defendants  had  against  Warden  for  their 
conversion  at  a  time  when  they  belonged 
to  the  defiandantB ;  and  that  the  destrao- 
tion  of  that  right  of  action  is  really  a 
value  moving  from  them  for  these  secari- 
ties. Their  right  of  action  against  bim 
was  destroyed,  and  that  destruction,  al- 
though it  was  done  without  their  actual 
knowledge,  is  nevertheless  a  sufficient  value 
moving  from  tiiem.  We  do  not  propose 
to  express  any  opinion  upon  the  other 
points  raised,  because  we  tiiink  the  present 
one  is  in  &vour  of  the  defendants  and 
is  enough  to  determine  this  case.  I  am 
therefore  of  opinion  that  the  destruction  of 
the  defendants'  right  of  action,  which 
they  would  have  bad  against  Warden  in 
respect  of  his  wrongful  conversbn,  by 
means  of  his  giving  back  these  securitiesy 
although  that  was  done  without  their 
knowleidge,  is  a  sufficient  satisfaction  of 
the  necessity  for  them  to  give  value,  and 
is  a  value  moving  from  them.  It  is  im- 
material whether  or  not  they  knew  wbat 
they  were  doing,  but  what  Warden  did 
was  with  the  intention  of  destroying  their 
right  of  action.  There  was  therefore  a  suffi- 
cient consideration  moving  from  them  to 
bring  the  case  within  the  ordinary  role 
with  regard  to  negotiable  instroments 
which  are  handed  to  innocent  persons  for 
a  valuable  consideration ;  and  if  that  be 
so,  their  property  in  the  securities  could 
not  be  taken  away  from  them.  The  ruling 
of  Mr.  Justice  Manisty  on  this  point  was 
therefore  right,  and  hisjudgment  in  favour 
of  the  defendants  being  rights  the  appeal 
must  be  dismissed. 

LiNBLET,  L.  J. — In  this  case  the  plain- 
tifis  unquestionably  acquired  the  property 
in  these  bonds;  and  if  the  plalntifl^  bad 
continued  to  hold  them  the  defendants 
could  not  have  recovered  them  evmi  if  the 
defendants  had  prosecuted  Ward^  and 
he  had  been  convicted  of  stealing  the  bonds 
from  the  defendants— see  24  &  25  Yict 
c.  96.  s.  100,  by  which  stolen  negotiable 
seciuities  in  the  hands  of  a  bonajide  holder 
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for  value  are  made  an  exception  to  the 
general  role  which  applies  to  the  restora- 
tion of  stolen  property  on  the  conviction 
of  the  thief.  Bat  the  plaintiffs  lost  pos- 
session of  the  bonds ;  the  plaintiff  were 
indnoed  to  part  with  them  by  a  fraud,  and 
the  bonds  were  restored  to  the  possession 
of  the  defendants  by  the  thief  who  had 
stolen  them  from  the  defendants  in  the 
first  instance.  The  plaintifiGs,  having  thus 
lost  possession  of  the  bonds,  seek  to  recover 
them  from  the  defendants ;  and  the  ques- 
tion is  whether  the  plaintiffs  are  entitled 
so  to  do. 

It   is    remarkable    that    this   qaestion 
should  be  so  free  from  all  direct  authority 
as  it  in   fact  is.     The  question   has  not 
apparently  ever  called  for  decision  before ; 
it  is  absolutely  new,  and  must  be  decided 
on  principle.     The  plaintiffs  contend  that 
although    the  defendants   are    bona  fde 
holders  of  the  bonds,  yet  the  defendants 
are  not  holders  of  them  for  value;  that 
the  defendants  have  not  acquired  them  for 
value  since  the  plaintiffs  were  induced  by 
fraud  to  part  with  them;  and  that  con- 
sequently the  property  in  the  bonds,  which 
had  certainly  become  vested  in  the  plain- 
tifiSy  has  never  been  divested  from  them. 
In  order  to  deal  with  this  argument  it  is 
necessary  to  consider  the  legal  effect  of  the 
restoration  of  the  bonds  to  the  defendants 
by  Warden,  who  had  previously  stolen 
them    from    the    defendants.     The   legal 
consequences  of  the  theft  itself  were— first, 
to  render  Warden  liable  to  conviction  for 
a  criminal  offence ;  secondly,  to  render  him 
liable  in  a  civil  action  to  restore  the  bonds 
or  pay  their  value  to  the  defendants.    In 
addition  to  his  criminal  responsibility  he 
was  under  a  civil  obligation  to  the  defen- 
dants to  restore  the  bonds  or  their  value 
to  them.     The  existence  of  this  civil  obli- 
gation affords,  in  my  opinion,  the  clue  to 
the  solution  of  the  problem  which  has  to 
be  solved.     When  Warden  restored   the 
bonds  which  he  had  stolen  he  was  doing 
no  more  than  he  was  bound  to  the  defen- 
dants to  do;  he  was  discharging,  or  at  all 
events  partly  discharging,  his  obligation 
to  them ;  and  if  the  defendants  chose  to 
accept  the  bonds  in  such  discharge,  his 
ohligation  to  the  defendants  would  have 
heen  extinguished,  if  not  wholly,  at  least  to 
the  eztentof  the  value  of  the  bonds  restored. 
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In  the  case  supposed  the  defendants  clearly 
would  have  been  bona  fide  holders  of  the 
bonds  for  value,  the  value  being  the  ex- 
tinction of  Warden's  obligation  to  them- 
selves, and  in  the  case  supposed  the 
defendants  would  have  acquired  a  good 
title  as  against  the  plaintiffs. 

But  then  it  is  said  that  the  defendants 
did  not  in  fact  accept  the  bonds  when  they 
were  restored  in  discharge  of  Warden's 
obligation,  inasmuch  as  the  defendants  did 
not  know  that  the  bonds  ever  had  been 
stolen  from  them,  and  did  not  know  that 
Warden  was  under  any  obligation  in  re- 
spect of  them,  and  did  not  know  of  their 
restoration  by  him.  All  this  is  perfectly 
true,  but  is  not,  in  my  opinion,  decisive 
against  the  defendants.  Their  acceptance 
of  the  bonds  in  discharge  of  Warden's 
obligation,  which  existed  in  truth,  although 
the  defendants  did  not  know  it,  may,  and 
in  my  opinion  ought  to  be  presumed  in 
the  absence  of  evidence  to  the  contrary. 
This  presumption  is,  I  think,  warranted 
by  authority ;  for  although  the  exact  point 
has  not  been  decided,  an  analogous  point 
has.  It  was  settled  as  long  ago  as  the 
time  of  Lord  Coke  that  the  acceptance  of 
a  gift  by  a  donee  is  to  be  presumed  until 
his  dissent  is  signified,  even  although  the 
donee  is  not  aware  of  the  gift — Butler 
and  Baker's  Cases  (6) ;  and  this  doctrine 
has  been  applied  even  as  against  the 
Crown,  and  so  as  to  defeat  a  title  accruing 
to  it  before  actual  assent — Smith  v. 
Wheeler  (7),  referred  to  at  length  in 
Small  V.  Marwood  (8),  and  Siggers  v. 
EvaTis  (9).  In  Siggers  v.  Evans  (9)  the 
presumption  was  held  to  apply  to  a  gift 
of  an  onerous  natm*e ;  and  in  Standing  v. 
Bowring  (10)  the  presumption  was  also 
held  to  apply  to  a  gift  which  the  donor 
desired  to  revoke  before  the  donee  knew 
that  it  had  been  made.  The  presumption 
of  acceptance  in  such  cases  is  artificial,  but 
is  founded  on  human  nature.  A  man  may 
be  fairly  presumed  to  assent  to  that  to 
which  he  in  all  probability  would  assent 

(6)  3  Rep.  25tf. 

(7)  1  Vent.  128. 

(8)  9  B.  &  C.  300,  306  ;  4  Man.  &  R.  181. 

(9)  6  E.  &  B.  367,  382 ;  24   Law  J.   Rep. 
Q.B.  310. 

(10)  55  Law  J.  Hep.  Chanc.  218 ;  Law  Bep. 
81  Ch.  D.  282. 
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if  the  opportunitj  of  assenting  were  given 
him.  Taking  these  decisions  and  this 
reasoning  as  guides,  I  am  of  opinion  that, 
in  the  absence  of  evidence  to  the  contrary, 
the  defendants  ought,  in  point  of  law,  to  be 
presumed  to  have  accepted  from  Warden 
the  bonds  which  he  handed  over  to  them 
in  discharge  of  his  obligation  to  them,  and 
which  obligation  existed  to  his  knowledge, 
although  not  to  theirs.  It  would  be  con- 
trary to  human  nature  to  suppose  that  the 
defendants  would  not  have  kept  the  bonds 
if  they  had  kno^vn  of  their  theft  from 
themselves  and  of  their  restoration,  and 
we  know  as  a  fact  that  the  defendants 
have  insisted  on  their  right  to  retain  the 
bonds  ever  since  they  discovered  the  theft. 
If  the  above  reasoning  be  correct,  it 
follows  that,  as  soon  as  the  bonds  were 
restored,  the  presumption  of  acceptance 
arose,  subject  to  be  rebutted  by  evidence 
of  non-acceptance;  and  there  being  no 
evidence  of  non-acceptance,  but,  on  the 
contrary,  proof  of  acceptance  at  a  later 
date,  the  presumption  ought  to  prevail. 
Acceptance  of  the  bonds  at  the  date  of 
their  restoration  being  thus  arrived  at, 
satisfaction  to  some  extent,  if  not  in  full, 
of  the  thief's  civil  obligation  follows,  and 
the  defendants'  position  as  bona  fide 
holders  for  value  becomes  unassailable. 
It  is  obvious  that  this  reasoning  applies 
not  only  to  the  bonds  originally  stolen  and 
afterwards  restored,  but  also  to  the  2,000/. 
preference  bonds  which,  though  never 
stolen  from  the  defendant^,  were  given  to 
them  in  substitution  for  bonds  which  were. 
It  is  not  the  restoration  of  the  stolen 
bonds  which  is  the  important  point ;  it  is 
the  handing  over  to  the  defendants  of 
negotiable  instruments  in  performance  of 
a  civil  obligation  which  is  the  turning- 
point  of  the  case.  Such  a  handing  over 
is  not  a  gift ;  the  person  to  whom  they  are 
handed  over  is  not  a  donee.  A  person 
from  whom  property  is  stolen  has  a  right 
to  demand  restitution  from  the  thief, 
whether  the  person  robbed  knows  of  the 
theft  or  not ;  and  this  right,  and  the  satis- 
faction of  it  by  restitution,  places  him  in 
the  position  of  a  holder  for  value,  and 
not  in  the  position  of  a  gratuitous  donee. 
Whether  he  can  retain  what  he  has  got 
as  against  other  persons  than  the  thief 
depends  primarily  on  the  nature  of  the 


property  handed  to  him.  If  such  property 
is  a  negotiable  instrument  he  can,  unless 
at  the  time  of  the  handing  over  he  has 
notice  that  it  belongs  to  some  third  party. 
If  the  property  handed  over  is  not  a  nego- 
tiable instrument,  then  other  consideratioDS 
arise ;  but  the  present  appeal  relates  only 
to  negotiable  securities,  and  does  not  in- 
volve the  necessity  of  dealing  with  other 
kinds  of  property.  I  consequently  forbear 
from  pursuing  this  matter  farther.  My 
judgment  is  based  upon  the  ground  that 
on  the  1st  of  October  the  defendants  be- 
came holders  for  value  of  the  bonds  in 
question  within  the  meaning  of  the  doc- 
trine laid  down  in  MiUer  v.  Rfice  (11), 
and  became  such  holdien  bona  fide  aiMl 
without  notice  of  the  plaintiffii'  title,  or  of 
any  fraud  upon  them.  This  being  so,  it 
becomes  unnecessary  to  examine,  and  I 
express  no  opinion  upon  the  other  points 
alluded  to  by  Mr.  Justice  Manisty,  and 
discussed  by  counsel  before  us.  Ixird 
Justice  Bowen  has  asked  me  to  say  he 
has  read  my  judgment  and  concurs  in  it 

Appeal  dismissed. 


Solicitors— Harries.  Wilkinson  &  Raikes,  for 
plaintiffs ;  Michael  Abrahams,  Son  &  Co.|  for 
defendants. 


1888, 
Aug 


THE  QUEEN  V,  SLADE,  ESQ.  (ME- 
TROPOLITAN POLICE  magis- 
trate) ;  ex  parte  teoward. 

Justices — Letejition  of  Dog — Order  /or 
Delivery — Dog  included  in  term  "  Goods  " 
—Police  (Metropolitan)  Act,  1839  (2  d:  3 
Vict,  c.  71),  8,  40. 

[For  the  report  of  the  above  case,  bco 
57  Law  J.  Rep,  M.C.  120.] 


(11)  1  Burr.  452  j  1  Sm.  L.C.  (9th  d.),  491. 
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HENDERSON  V.  PRESTON.* 


Prison — Gaoler — Warrant  of  Commit' 
ment—AcHon  for  False  Imprisonment — 
Gaoler  protected  hy  WarrarU — Summary 
Jurisdiction  Rules,  1880,  Sched.  Part  1, 
Form  27 — Summary  Jurisdiction  Act, 
1879  (42  d:  43  Vict.  c.  49),  ss.  5,  21,  29— 
Summary  Jurisdiction  Act,  1884  (47  d:  48 
Viet.  c.  43),  8.  12 — Summary  Jurisdiction 
Aa,  1848  (11  cfc  12  Vict.  c.  43),  s.  21. 

il  warrant  of  commitment  isstted  hy  a 
Court  of  competent  jurisdiction  and  valid 
on  the  face  of  it  protects  the  keeper  of  the 
prison  to  whom  it  is  directed,  who  obeys  it 
according  to  its  terms,  against  an  action 
Jor  faise  imprisonment  by  the  person 
ordered  to  he  imprisoned. 

The  plaintiff  was  on  the  2ith  of  August 
sentenced  by  a  Court  of  summary  jurisdic- 
tion to  be  imprisoned  for  seven  days,  and 
on  that  day  a  wcvrramt  of  commitment  in 
the  form  prescribed  by  the  Summary  Juris- 
diction Rules,  1879,  was  made  out,  direct- 
ing the  deferidant,  the  keeper  of  a  prison, 
to  imprison  the  plaintiff  for  the  space  of 
setfen  days.  The  plaintiff  was  taken  into 
custody  on  the  same  day,  but  was  not 
delivered  into  the  custody  of  the  defendant 
unlU  the  2bth  of  August.  The  plaintiff 
was  detained  in  custody  by  the  defendant 
for  seven  days  from  the  26th  of  August — 
namdy,  until  the  Z\st  of  August : — Held, 
that  the  defendant  was  protected  by  the 
warrant,  and  was  not  liable  to  an  action 
hy  the  plaintiff  for  false  imprisonment  on 
the  Zlst  of  August. 

Appeal  from  an  order  of  a  DiTisional 
Court,  directing  judgment  to  be  entered 
for  the  defendant  upon  points  of  law  raised 
in  the  pleadings  in  the  action. 

The  action  was  brought  against  the 
gOYemor  of  Strangewajs  Gaol,  Manchester, 
for  false  imprisonment  in  detaining  the 
plaintiff  in  custody  at  the  gaol  on  the  31st 
of  August,  1887. 

The  facts  were  shortly  these.  On  the 
24th  of  August,  1887,  an  order  was  made 
hy  the  Justices  of  Eochdale  that  the  plain- 
tiff should  pay  a  fine  of  5s.   and  costs, 

♦  Cm-am  Lord  Esher,  M.R.,  Lindley,  L.J., 
and  Bowen,  L.J. 


or  in  default  of  distress  should  be  im- 
prisoned for  seven  days.  It  was  admitted 
that  there  was  no  sufficient  distress,  and 
accordingly  a  warrant  of  commitment  in 
the  form  prescribed  by  the  Summary 
Jurisdiction  Rules,  1880  (Schedule  Part  I. 
Form  No.  27  (1)),  was  made  out.  The 
warrant,  which  was  dated  the  24th  of 
August,  1887,  and  directed  to  the  con- 
stables of  the  county,  and  (there  being  no 
prison  at  Eochdale)  to  the  defendant,  the 
governor  of  her  Majesty's  prison  at 
Strangeways,  Manchester,  afler  reciting 
the  above  facts,  ''commanded"  the  con- 
stables "  to  take  the  defendant  and  con- 
vey him  to  her  Majesty's  prison  at  Strange- 
ways,  and  there  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant;  and 
the  defendant  "to  receive  the  defendant 
(the  present  plaintiff)  into  your  custody  in 
the  said  prison,  there  to  imprison  him  for 
the  space  of  seven  days,  unless  the  said 
penalty  and  costs  be  sooner  paid  (1)."  The 
plaintiff  was  detained  ia  the  police  cells  at 
Eochdale  until  the  25th  of  August,  when 
he  was  taken  to  Manchester  and  given 
into  the  custody  of  the  defendant.  The 
plaintiff  was  kept  in  custody  by  the  defen- 
dant  until  some  time  in  the  course  of  the 
day  of  the  31st  of  August.  Under  these 
circumstances  the  plaintiff  contended  that 
the  imprisonment  began  on  the  24th  of 
August,  and  that  he  ought  to  have  been 
liberated  on  the  30th  of  August. 

The  defendant  by  his  ddfence  pleaded 
not  guilty  by  statute  (Prison  Act,  1865, 
and  Prison  Act,  1877),  set  out  the  war- 
rant of  commitment,  and  stated  that  the 
penalty  and  costs  were  not  paid  before  the 
expiration  of  the  period  named  in  the 
warrant,  nor  on  or  before  the  31st  of 
August,  1887,  that  the  plaintiff  upon  his 
receipt  by  the  defendant  became  and  was 
and  thenceforth  until  and  during  the  31st 
of  August,  1887,  continued  in  the  custody 
of  her  Majesty's  Principal  Secretary  of 
State  by  virtue  of  the  Prison  Act,  1877. 

The  plaintiff,  by  his  reply,  submitted 
that  the  defence  wos  no  answer  in  law  to 
the  claim. 

The  Divisional  Court  (Manisty,  J.,  and 
Stephen,  J.)  gave  judgment  for  the  defen- 
dant. 

The  plaintiff  appealed. 

(1)  49  Law  J.  Bep.  Orders  and  Rules,  17. 
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Percy  Gye  and  Waghomj  for  the  plain- 
tiff.— The  impriaonment  of  the  plaintiff 
by  the  defendant  on  the  3 let  of  August 
was  illegal.  The  gaoler  must  read  the 
warrant  in  connection  with  section  5  of 
the  Summary  Jurisdiction  Act,  1879,  and 
this  shews  that  there  was  no  power  to  im- 
prison the  plaintiff  for  a  longer  period 
than  seven  days — In  re  Fhtcher  (2)  and 
BoiDdler'8  Case  (3). 

[Lord  £sher,  M.R. — These  were  cases 
of  haheaa  corpus.  Has  it  ever  been  held 
that  a  gaoler  is  liable,  who  does  no  more 
than  the  warrant,  according  to  its  true 
construction,  directs  him  9] 

They  cited  Moone  v.  Rose  (4). 

[Lord  Esher,  M.R — ^That  was  decided 
upon  the  express  words  of  a  particular 
Act  of  Parliament.  There  is  nothing  like 
that  here.  The  gaoler  here  has  done  what 
is  commanded  by  the  warrant  and  the  Act 
of  Parliament] 

The  words  of  the  warrant  mean  that 
the  gaoler  is  to  keep  the  person  seven 
days  from  the  date  of  the  conviction. 

[Lord  Eshsr,  M.II. — The  wairant  does 
not  disclose  to  the  defendant  when  the 
plaintiff  was  taken  into  custody.] 

It  is  the  practice  to  indorse  on  the  war- 
rant when  the  person  is  actually  taken 
into  custody.  In  re  Fletcher  (2)  shews 
that  the  gaoler  should  enquire  as  to  the 
time. 

They  also  cited  and  referred  to  J^x  parU 
F<nMea  (5),  Braham  v.  Joyce  (6),  MigoUi 
V.  ColviU  (7),  The  Qu^m  v.  Cuibuek  (8), 
the  Prison  Act,  1887,  s.  57,  and  Sununaiy 
Jurisdiction  Act,  1879,  as.  21  and  29. 

E.  S.  Wright^  for  the  defendant— The  ac- 
tion is  brought  in  respect  of  the  wrong 
day  and  against  the  wrong  person.  The 
gaoler's  duty  is  to  be  found  within  the 
four  comers  of  the  warrant  The  war- 
rant is  in  the  form  prescribed  by  the  Sum- 
maiy  Jurisdiction  Rules,  1880,  and  has 

C2)  1  Dowl.  &  L,  726;  13  Law  J.  Rep.  M.C.  16. 

(3)  la  Q.B.  Rep.  612 ;  17  Law  J.  Rep.  Q.B.  243. 

(4)  3d  Law  J.  Rep.  Q3.  236rLaw  Rep. 
4  Q,B.  4S6. 

^o)  15  Mee.  &  W.  612;  15  Law  J.  Rep.  Exch. 
30l\ 

(6)  4  Szch.  Rep.  4$7 ;  19Law  J.Rep.Exdi.1. 

(7)  48  Law  J.  Rep.  C.P.  695  ;  Law  Rep. 
4  C,P.  D.  233. 

(8)  36  Uw  J.  Rep.  H.C.  70 ;  Lftw  Rep. 
2  Q.B.  379. 


the  same  efiect  as  if  prescribed  by  statute 
(Summary  Jurisdiction  Act,  1884,  s.  12, 
Summary  Jurisdiction  Act,  1848,  s.  21). 
There  is  no  instance  in  which  a  gaoler 
obeying  the  warrant  has  been  made  liable. 
The  following  cases  were  dted  or  re- 
ferred to—OUiet  V.  Bessey  (9),  TarUon  v. 
Fisher  (10),  Ames  v.  Waterlow  (11),  and 
CobbeU  V.  Gray  (12). 

Lord  Esheb,  M.R — It  cannot  he  de- 
nied that  the  warrant  in  this  case  was  a 
warrant  justified  by  the  Act  of  Farliament. 
It  is  not  void,  and  is  not  on  its  fiioe  issaed 
by  persons  who  had  no  jurisdiction  to 
issue  it  It  is  issued  by  the  right  Court, 
and  is  in  its  terms  perfectly  dear.  It 
orders  the  governor  of  Strangeways  Gaol 
to  receive  into  his  custody  the  plaintiff 
when  brought  to  him,  and  to  keep  the 
plaintiffinthatgaol  for  seven  days.  That 
being  so,  and  the  warrant  not  being  void, 
I  think  the  beet  judgment  to  give  is  that 
which  was  given  by  Mr.  Justice  Stephen 
in  the  Divisional  Court.  "  The  wanant 
protects  the  gaoler.  No  more  need  be 
said."  It  was  so  held  in  the  case  of 
OUiet  V.  Bessey^  and  since  that  case  no 
action  of  the  kind,  which  was  worthy 
of  being  reported,  has  been  brought  No 
action,  therefore,  has  ever  been  sucoess- 
fully  maintained  against  a  gaoler,  when  all 
that  he  has  done  hi^  been  within  the  terms 
ofthe  warrant  issued  to  him.  This  is  enough 
to  determine  the  case.  Whether  the 
plaintiff  could  have  obtained  relief  by 
means  of  a  writ  of  habeas  corpus,  it  is  not 
on  the  present  occasion  necessary  to  in- 
quire, for  even  if  he  could  this  action  does 
not  lie. 

LiNDLBT,  JmJ. — ^I  am  of  the  same  oftt- 
nion.  All  we  have  to  do  is  to  read  the 
warrant  It  says  :  ''  You  the  said  keeper 
of  the  said  prison  are  hereby  commanded 
to  receive  the  defendant  into  your  custody 
in  the  said  prison,  there  to  imprison  him 
for  the  £pace  of  seven  days,  Ac"  The 
governor  can  only  obey  that  warrant    It 

(9)  T.  Jones'^  Bep.  214. 

(10)  2  DoQgl.  671. 

(11)  39  Law  J.  Bep.  G.P.  41 ;  Law  Bep 
5  C.P. «. 

(IS)  4  Bzch.  Bep.  729;  19  Law  J.  Bep.  Exdi. 
137. 
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is  perfectly  valid  and  oorrect,  authorised 
by  Act  of  Parliament,  and  issued  by  a 
competent  Court.  It  appears  to  me  that 
the  defendant  by  obeying  that  warrant 
has  done  that  which  it  was  his  duty  to  do, 
and  the  warrant  protects  him  and  is  an 
answer  to  the  action.  The  explanation  of 
the  case  of  Moons  v.  Rote  (4)  is  obyious 
enough.  There  the  plaintiff  was  com- 
mitted for  contempt  in  not  answering  to 
a  bill  in  Chancery,  and  the  statute  (11 
Geo.  4.  &  1  Will.  4.  c.  36.  s.  15.  sub-s.  5) 
regulating  the  practice  of  Courts  of  equity 
in  regard  to  process  of  contempt  expressly 
said  that  if  the  person  in  custody  was  not 
brought  to  the  bar  of  the  Court  within 
thirty  days  from  the  time  of  his  being 
actuallyin custody,  the  gaoler  should  there- 
upon discharge  him  out  of  custody.  The 
gaoler  had  not  performed  the  duty  thus 
imposed  upon  him,  and  so  the  action  lay. 
In  the  cases  of  OUiet  v.  Besaey  (9)  and 
Butt  ▼.  Newman  (13)  it  was  held  that  the 
gaoler,  where  he  obeys  the  warrant,  is  pro- 
tected, and  that  is  the  answer  in  this  case. 

BowBN,  L.J.,  concurred. 

AppecU  dismissed. 

Solicitors— Ranger  Sc    Burton,    for   plaintiff; 
Solicitor  to  the  Treasuiy,  for  defendant. 


1888        1 

June  11.' 12. 1  BOND  ».   EVANS. 

Alehouse  —  Suffering  Gaming  on  Li- 
emsed  Premises — Mens  rea — Knowledge  of 
Person  in  Charge — Knowledge  of  Liomsee 
—Licensing  Act,  1872  (35  d:  36  Viet.  o. 

94),  s.  17. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  105.] 


(13)  Gow,  97. 

Vol.  57.— Q.B. 


1888. 
June  20, 


I.       1 1n  re  the  companies  actfs  ; 
',  27.  J         e»  parte  watson. 

Building  Society/ — Borrowing  Powers — 
Ultra  vires — Deposit  Note  for  past  Loan 
— Liability  oj  Society — Building  Societies 
Act,  1874  (37  dc  38  Vict.  c.  42). 

An  unincorporated  building  society,  with 
no  power  to  borrow,  horrotoed  money  upon 
the  security  of  promissory  notes  of  the 
directors  to  he  paid  out  of  the  funds  of  the 
society.  Afterwards  the  society  was  in- 
corporated under  the  Building  Societies 
Act,  1874,  and  acquired  a  power  to  bor- 
row. The  lender,  haffing  given  up  the  notes 
of  the  directors,  took  instead  a  deposit  loan 
note  under  the  seal  of  the  society : — Held, 
that  the  deposit  loan  note  wets  not  binding 
upon  the  society. 

Appeal  from  the  Sheffield  County 
Court. 

The  facts  and  arguments  are  sufficiently 
stated  in  the  judgment  of  the  High 
Court. 

Buckley,  Q,0,  (with  him  Younger),  for 
the  appellfkut. 

Upjohn,  for  the  respondent. 

The  following  cases  were  cited  : — Hill 
V.  The  Mand^ster  and  Salford  Walter- 
works  Company  (1),  HorUm  v.  The  West- 
minster Improvement  Commissioners  (2), 
Chapleo  v.  The  Bnmswick  Building  So- 
ciety (3),  The  Blackburn  and  District 
Benefit  Building  Society  ▼.  Cunliffe, 
Brooks  d:  Co.  (4),  Cook  v.  Wright  (5), 
SouthaU  V.  Rigg  (6),  Fountairhe  v.  The 
Carmarthen  Railway  Compwny  (7),  and 
Ex  parte  Chippevkdale  ;  In  re  The  German 
Mining  Company  (8). 

Cave,  J.,  read  the  following  judg- 
ment : — 

(1)  2  B.  &  Ad.  644. 

(2)  7  Exch.  Hep.  780;  21  Law  J.  Rep.  Exch. 
325. 

(3)  60  Law  J.  Rep.  Q.B.  372 ;  Law  Rep. 
6  Q.B.  D.  696. 

(4)  54  Law  J.  Rep.  Chanc.  1091 ;  Law  Rep. 
29  Ch  D  902. 

(6)  1  B.  &  S.  659  ;  30  Law  J.  Rep.  Q.B.  321, 

(6)  20  Law  J.  Rep.  C.P.  145. 

(7)  37  Law  J.  Rep.  Chanc.  429 ;  Law  Rep 
6  Eq.  316. 

(8)  4  De^Gex,  M.  &  G.  19;  22  Law  J.  Rcj* 
Chanc.  926. 
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In  re  Companiei  Acts  ;  ex  parte  Watum, 

This  is  an  appeal  from  the  dedaion  of 
the  County  Court  ^  Judge  of  Sheffield 
holding  that  the  claim  of  the  appellant 
ought  not  to  be  allowed  to  rank  as  a  debt 
against  the  assets  of  the  Sheffield  Perma- 
nent Benefit  Building  Society  now  being 
wound  up  under  a  supervision  order  made 
on  the  9th  of  December,  1886. 

The  society  was  established  in  1863, 
and  as  at  first  constituted  had  no  power 
to  borrow.  In  1868  John  Watson  lent 
the  society  200^.  on  a  promissory  note 
payable  three  months  after  demand. 
Shortly  afterwards  he  lent  the  society  a 
further  sum  of  1,000/.  on  a  similar  note 
payable  six  months  after  demand.  On 
the  21st  of  June,  1876,  the  rules  were 
altered,  and  the  society  acquired  borrow- 
ing powers  to  a  limited  extent.  In  1884 
John  Watson  died  intestate,  and  letters 
of  administration  were  granted  to  the 
present  appellant.  On  the  29th  of  De- 
cember, 1884,  the  administrator  required 
the  society  to  repay  the  money  advanced 
by  the  intestate.  Several  interviews  took 
place  between  the  solicitor  of  the  admi- 
nistrator and  the  secretary  of  the  society 
with  reference  to  the  repayment  of  the 
1,200/.,  and  ultimately  on  the  22nd  of 
August,  1885,  the  administrator  agreed 
to  refrain  from  instituting  proceedings 
against  the  society  for  the  repayment  of 
the  loan  on  the  directors  giving  him  a 
deposit- note  for  the  amount.  On  the  2nd 
of  October,  1885,  the  directors  gave  the 
appellant  a  deposit-note  for  1,200/.  dated 
the  1st  of  July,  1885.  On  the  29th  of 
October,  1886,  the  appellant,  in  accord- 
ance with  the  terms  of  the  deposit-note, 
gave  the  society  three  months'  notice  to 
pay  off  the  amount.  The  application  to 
the  County  Court  was  made  by  the  liqui- 
dators of  the  society,  who  asked  for  direc- 
tions whether  this  claim  should  or  should 
not  be  allowed  by  them  as  a  debt  owing 
by  the  society.  The  Judge  held  that  the 
claim  could  not  be  allowed. 

Mr.  Buckley,  for  the  appellant,  con- 
tended that  as  the  deposit-note  was  under 
the  seal  of  the  society,  the  society  waa 
estopped  from  disputing  its  validity,  and 
for  this  position  he  cited  Hill  v.  The  Pro^ 
pnetors  of  the  Manchester  and  Sa[r'ord 
Waterworks  (1)  and  Jlorton  v.  The  iTest- 
tnin^fer  Improvement   Commissioners  (2). 


But  it  is  well  established  that  a  corporate 
body  cannot  be  estopped  by  deed  or  other- 
wise from  shewing  that  it  had  no  power 
to  do  that  which  it  purports  to  have  done 
— FairtUle  v.  Gilbert  (9);  and  there  is 
nothing  in>  the  cases  cited  inoonsisteQt 
with  this  doctrine.  Secondly,  it  was 
urged  that  the  borrower,  even  if  he  had 
no  valid  debt,  was  entitled  to  stand  in  the 
place  of  those  whose  claims  against  the 
society  had  been  satisfied  out  of  his  mouey, 
and  that  he  therefore  had  a  valid  claim 
against  the  society  for  something,  at  all 
events,  which  the  directors  had  authority 
to  compromise  by  giving  him  the  deposit- 
note  in  question.  The  answer  to  this  con- 
tention is  that  it  does  not  represent  what 
actually  took  place.  The  directors  never 
intended  to  compromise  a  doubtful  claim. 
They  recognised  the  promissory  notes 
given  to  John  Watson  as  constituting 
valid  claims  against  the  society,  which  in 
fact  they  were  not,  and  then  gave  the  de- 
posit-note in  question  in  exchange  for  the 
promissory  notes,  or,  in  other  words,  they 
issued  the  deposit-note  to  discharge  a  non- 
existent debt.  Hence  it  is  dear  that  the 
result  of  the  transaction  was  that  a  de- 
posit-note was  given  in  consideratioD  of 
the  discharge  of  an  invalid  debt.  The 
society,  if  the  deposit-note  were  held  good, 
would  be  1,200/.  worse  by  the  transaction. 
How  can  that  be  regarded  as  a  borrowing 
transaction  1  It  seems  clear  that  a  de- 
posit-note given  under  such  drcumstanoes 
can  have  no  greater  validity  than  the 
alleged  debt  for  which  it  is  substituted— 
see  the  observations  of  Lord  Selborne  in 
The  Blackburn  Building  Society  v.  Cutir 
life.  Brooks  <k  Co.  (10).  A  passage  was 
cited  to  us  from  the  judgment  of  Vice- 
Chancellor  Wood  in  Founiaine  v.  The 
Carmarthen  Railvoay  Company  (7),  in 
which  that  learned  Judge  is  reported  to 
have  said  that  Mr.  Week's  debenture  was 
void  ab  initio,  and  the  directors  did  not, 
as  they  ought  to  have  done,  put  him  in  a 
proper  position  by  issuing  to  him  a  new 
debenture,  &c  I  am  unable  to  under- 
stand the  meaning  of  the  words  "as  they 
ought  to  have  done,"  or  to  reconcile  them 
with  the  decision  of  the  Court  of  Appeal 

(9)  2  Term  Rep.  169, 

(10)  52   Law  J.  Rep.  Chanc,  92;  Law  Bep. 
22  Ch.  D.  61. 


Digitized  by 


Google 


Vol..  67.] 

JTh  re  Companiet  Acts  ;  ex  parte  Watson. 
in  The  Blackburn  Benefit  Society  v.  Cun- 
lijffe    Brooke  (4),  which  as  a  decision  of 
the  Court  of  Appeal  is  binding  on  us,  and 
in  mj  judgment  governs  this  case. 

Zjaistly,  it  was  said  that  the  daim  of  the 
appellant  might  be  supported  on  the 
gronnds  taken  in  Ex  parte  Chippendale ; 
in  re  The  German  Mining  Company  (8). 
It  is  unnecessary  to  go  into  the  facts  of 
that  case,  they  are  entirely  different  from 
the  facts  of  the  case  before  us ;  and  the 
doctrine  laid  down  there  is  quite  inap- 
plicable here.  In  my  opinion  the  judg- 
ment of  the  Court  below  must  be  upheld, 
and  the  appeal  dismissed.  Appellant  to 
pay  his  own  costs,  respondent  to  take  his 
costs  out  of  the  estate. 

"Wills,  J.,  read  the  following  judg- 
ment : — 

In  the  year  1868  the  society,  being  an 
nnin€X>rporated  building  society,  and  hav* 
ing  therefore  no  power  to  borrow,  never- 
theless had  borrowed  1,200^.  from  John 
"Watson,  which  was  secured  upon  notes  of 
the  directors  to  be  paid  out  of  the  funds 
of  the  society. 

The  result  was  that  the  lender  had  no 
recourse  against  the  society  to  recover  the 
money  lent,  but  had  a  right  to  trace  it 
and  claim  the  securities  in  which  it  could 
he  shewn  to  be  invested,  or  to  be  repaid 
such  portions  as  could  be  shewn  to  have 
heen  expended  in  satisfying  the  lawful 
liabilities  of  the  society. 

In  the  year  1876  the  society  was  in- 
corporated under  37  &  38  Vict.  c.  42,  and 
acx^uired  a  power  to  borrow,  and  in  1885 
the  transaction  took  place  which  is  now 
impeached. 

The  administrator  of  the  lender  gave 
up  the  notes  of  the  directors,  which  were 
his  security,  and  took  in  place  of  them 
the  loan  note  of  the  society,  an  instrument 
good  in  form,  and  constituting,  if  valid, 
an  obligation  on  the  part  of  the  society 
to  pay  l,200t  to  the  present  appellant 
personally.  I  take  this  to  be  equivalent 
to  the  payment  by  the  society  of  1,200^. 
to  the  appellant  as  personal  representative 
of  the  original  lender,  and  the  advance  of 
1,200^.  by  the  appellant  to  the  society. 
llie  question  is,  whether  under  such  cir- 
cumstances an  action  will  lie  for  the 
1,200^.  so  advanced.  No  question  arises 
at  present  as  to  whether  the  statutory 
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limit  of  amount  was  exceeded  when  the 
foregoing  arrangement  was  made. 

It  was  strenuously  argued  that  the  loan 
note  of  the  society  under  its  seal  (affixed 
with  all  due  formalities),  which  stated  that 
the  money  was  lent  by  the  appellant  on 
the  day  the  instrument  bears  date,  creates 
an  estoppel  which  prevents  the  society 
from  now  saying  that  the  money  was  lent 
not  then  but  an  earlier  date,  and  that  if 
so,  as  the  advance  was  made  when  they 
had  power  to  boiTow,  the  appellants'  case 
is  made  out. 

It  will  be  seen  that  in  the  view  I  take 
this  proposition  does  not  help  the  appel- 
lant. The  only  estoppel  suggested  is  one 
that  would  oblige  us  to  treat  the  money  as 
lent  at  the  date  of  the  instrument,  and  as 
I  start  with  the  proposition  that  the  trans- 
action is  the  equivalent  of  two,  one  of 
which  consisted  in  an  advance  of  1,200^. 
by  the  appellant,  the  estoppel  carries  his 
case  no  further.  The  objection  to  the  ap- 
pellant's case  lies  much  deeper.  It  is  that 
you  must  take  the  whole  transaction  to- 
gether and  see  whether  it  can  stand ;  you 
cannot  take  one  half  of  it  only,  and  say 
that  because  if  that  stood  by  itself  (and 
was  therefore  something  very  different 
from  what  it  really  was)  it  would  be  good, 
it  can  still  stand  when  considered  as  part 
of  a  larger  whola  If  the  whole  trans- 
action to  which  the  appellant  and  the 
directors  were  parties  was  illegal,  it  is 
quite  immaterial  by  what  machineiy  it 
was  carried  out ;  and  if  both  the  contract- 
ing parties,  with  full  and  equal  knowledge 
of  the  material  facts,  concun*ed  in  a  trans- 
action the  effect  and  object  of  which  was 
to  make  an  Ulegal  appropriation  of  the 
funds  of  the  society,  such  a  dealing  cannot 
be  taken  to  pieces  and  one  half  of  it  be 
treated  apart  from  the  other. 

Nor  does  it  make  any  difference  that 
the  parties  acted,  as  they  did  in  this  case, 
with  perfect  good  faith.  They  are  bound 
by  the  law,  though  they  did  not  under- 
stand it.  The  question  is  not  whether  in 
what  they  did  they  intended  to  do  wrong, 
but  whether  they  have  between  them  at- 
tempted to  accomplish  an  illegal  thing. 

If  this  be  once  thoroughly  understood, 
it  seems  to  me  that  a  very  few  words  are 
sufficient  to  dispose  of  the  case.  This  is 
not  a  case  in  which  it  is  even  necessary  to 
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resort  to  the  rule  laid  down  in  Chaplso  v. 
The  Brunswick  Building  Society/  (3),  that 
persons  dealing  with  a  corporation  having 
a  limited  power  of  borrowing  are  put  upon 
enquiry  whether  that  limit  is  being  ex- 
ceeded. In  this  instance  every  cardinal 
fact  was  equally  within  the  knowledge  of, 
and  equally  known  to,  both  of  the  parties, 
and  the  very  object  of  the  transaction  was 
that  which  is  its  essential  vice,  according 
to  my  view — ^namely,  that  the  money  was 
borrowed  for  the  purpose  of  repaying  a 
loan  illegally  contracted,  and  to  the  pay- 
ment of  which,  as  a  loan,  the  funds  of 
the  society  could  not  be  legally  applied. 
If  this  be  the  true  result  of  the  facts,  it 
is  clear  that  the  contract  belongs  to  a 
class  to  which  effect  cannot  be  given  by  a 
Court  of  justice,  however  innocent  the 
parties  may  have  been  of  any  fraudulent  or 
immoral  motive.  They  intended  to  do  a 
thing  which  was  against  the  law.  It 
matters  not  that  they  did  not  appreciate 
the  fact.  The  Courts  will  not  permit  a 
bargain  to  stand  which  was  a  part  of  such 
whole. 

The  only  authority  dted  which  gives 
any  countenance  to  such  a  claim  is  Faun- 
taine  v.  The  Carmarthen  RaUvoay  Com- 
pany (7).  In  that  case  a  Mr.  Weeks  had 
lent  a  sum  of  money  on  debenture  to  the 
defendant  company.  At  the  time  that  he 
did  so  their  borrowing  powers  were  al- 
ready exceeded.  Yice-Chancellor  Page 
Wood  held  that  his  debenture  was  void 
ah  initio,  and  added :  "  The  directors  did 
not,  as  they  ought  to  have  done,  put 
him  in  a  proper  position  by  issuing  to 
him  a  new  debenture."  I  see  no  sub- 
stantial distinction  between  issuing  a  new 
debenture  to  replace  a  void  one — which 
would  have  amounted  to  a  payment  of 
the  void  debenture  by  the  money  freshly 
borrowed — and  the  present  case,  and  if 
the  obitur  dictum  of  the  learned  Vice- 
Chancellor  be  right,  the  directors  in  the 
present  case  did  only  what  they  ought  to 
have  done,  and  the  loan  note  of  1885  was 
good.  Bat  questions  of  this  kind  have 
been  very  much  discussed  since  then,  and 
I  do  not  think  it  possible  to  reconcile  the 
view  so  presented  with  later  decisions  of 
the  Court  of  Appeal,  nor,  I  most  add, 
with  sound  l^gal  principles.  If  the  direc- 
tors ought  to  have  issued  a  fresh  debm- 


ture,  when  the  company  became  legally 
capable  of  (borrowing,  in  exchange  for  one 
which  did  not  bind  the  company,  they 
certainly  would  have  been  at  liberty  to 
pay  the  original  debt  out  of  the  funds  of 
the  company,  and  yet  this  is  exactly  what 
the  Court  of  Appeal  in  The  Blackburn 
and  District  Benefit  Building  Society  v. 
CunUffe,  Brooke  dh  Co.  (4)  held  could  not 
be  done. 

There  the  society  had  illegally  borrowed 
money  from  their  bankers.  The  banken 
had  made  entries  in  the  pass-book  which 
were  clearly  assented  to  by  the  directors, 
and  which  as  between  individuals  sui  juris 
would  undoubtedly  have  established  the 
payment  by  the  customer  of  Hie  sums 
borrowed.  "The  liquidators,"  said  Lord 
Justice  Cotton,  in  the  considered  judgment 
of  the  Court,  "  are  suing  on  behalf  of  the 
society,  and  complain  that  the  directori, 
both  in  borrowing  and  in  directing  the 
application  of  the  moneys  of  the  society, 
acted  in  excess  of  the  authority  given  to 
them,  and  that  their  acts  do  not  bind  the 
society,  and  that  the  bankers  knew  that 
the  directors  had  no  authority  so  to  deal 
with  the  moneys  of  the  society.  This,  in 
our  opinion,  is  correct,  and  oonsequently 
the  acts  of  the  directors  were  unauthorised, 
and  are  not  to  be  considered  as  acts  of  the 
society."  It  is  impossible,  I  think,  to 
reconcile  the  dictum  oi  Vice-Chancellor 
Page  Wood  with  this  very  explicit  state- 
ment of  the  grounds  upon  which  the 
Coui't  of  Appeal  based  its  decision  in  the 
Blackburn  Case  (4),  and  we  are  of  course 
bound  by  the  judgment  of  the  Court  of 
Appeal  Mr.  Buckley  suggested  that  in 
the  Blackburn  Case  (4)  the  ratio  decidendi 
was  that  the  bankers  had  paid  themseLves, 
and  that  it  really  amounted  to  nothing 
more  than  a  decision  that  ClayUnCs  Case 
(11)  did  not  apply.  To  hold  that  Clay- 
ton's Case  (11)  did  not  apply  would  be, 
however,  to  hold  pretty  much  to  the  same 
effect  as  the  judgment  of  the  Court  of 
Appeal.  But  it  is  dear  that  the  dedsion 
went  upon  no  narrow  or  technical  ground, 
but  upon  the  broad  and  intelligible  prin- 
dple  that  where  the  payment  was  beyond 
the  proper  scope  of  the  authority  of  the 
directors,  and  where  the  person  reodving 

(11)  1  Ito.  673. 
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the  payment  bad  full  means  of  knowing, 
had  he  appreciated  the  facts,  thafc  it  was 
80,  the  money  so  paid  could  not  be  held 
by  the  recipient,  but  must  be  repaid. 

That  case  appears  to  me  decisive  of  the 
present.  If  it  would  have  been  unlawful 
for  the  directors  to  pay  the  money  origin- 
ally lent  to  them,  how  could  it  be  lawful 
for  them  and  the  appellant  to  make  an 
agreement  that  they  should  repay  him 
money  he  was  lending  to  them  for  the 
express  purpose  of  making  an  unlawful 
Implication  of  it  %  and  what  does  it  matter 
with  what  forms  and  solemnities  such  a 
transaction  was  carried  out  % 

It  was  sought  to  support  the  transaction 
as  a  compromise  by  wMch  the  appellant  as 
administrator  gave  up  his  right  to  follow 
the  original  1,200^.  if  he  could,  and  claim 
the  benefit  of  any  securities  upon  which  it 
was  invested,  or  the  repayment  of  such 
portions  of  it  as  he  could  shew  to  have 
been  applied  in  payment  of  the  legal 
liabilities  of  the  society.  I  am  not  pre- 
pared  to  say  that  such  a  compromise  might 
not  be  supported.  The  answer  to  the 
argument  is  that  the  state  of  things  sup- 
posed exists  in  imagination  only,  and  that 
the  facts  disprove  it.  The  transaction  of 
1885,  moreover,  must  be  taken  as  a  whole, 
80  far  as  the  society  is  concerned — and 
whatever  rights  the  appellant  as  adminis- 
trator had  against  the  funds  of  the  society 
remain,  except  in  so  far  as  they  may  be 
affected  by  lapse  of  time. 

The  result  is  to  be  regretted.  We  are 
told  that  claims  against  the  society  to  the 
extent  of  60,000Z.  or  70,000^.  depend  upon 
our  decision ;  that  is  to  say,  that  persons 
have  advanced  money  to  the  society,  which 
the  directors,  professing  to  act  and  perhaps 
intending  to  act  simply  for  the  benefit  of 
the  society,  have  had  and  dissipated  to  this 
enormous  amount.  It  is  the  third  case 
which  has  come  before  myself  within  the 
last  few  weeks  in  which  similar  enormous 
losses  have  been  shewn  to  have  fallen  upon 
the  persons  interested  in  one  way  or 
another  in  building  societies,  and  in  which 
they  must  fall  chiefly  upon  persons  in  the 
humble  walks  of  life.  It  is  a  very  lament- 
able state  of  things,  but  I  see  no  help  for  it. 
The  money  in  such  cases  is  gone — ^gone  by 
mismanagement  always,  often  by  fraud  and 
Jobbery,  and  by  the  time  that  such  ques- 
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tions  come  before  the  Courts  it  is  a  mere 
question  upon  whom  the  loss  shall  fall. 
It  is  rarely  borne  by  the  persons  whose 
ignorance,  mismanagement,  or  dishonesty 
has  caused  the  loss,  as  they  are  almost 
always  without  means,  and  have  generally 
speculated  as  badly  for  themselves  as  for 
those  who  have  put  them  in  office.  I  see  no 
help  for  it  but  in  that  which  appears  to  be  a 
plant  of  slow  growth,  caution  on  the  part  of 
the  persons  liable  to  be  afiected  by  the  ruin 
of  these  societies.  So  long  as  it  is  supposed 
that  the  possession  of  small  means,  limited 
experience,  and  imperfect  education,  to- 
gether with  the  necessity  of  devoting  the 
greatest  part  of  a  man's  time  and  energies 
to  the  earning  of  his  daily  bread,  are 
qualifications  for  the  prosecution  on  a 
gigantic  scale  of  an  exceedingly  difficult 
business,  requiring  the  utmost  care,  know- 
ledge, and  judgment  to  make  it  a  success, 
so  long,  I  fear,  will  the  tale  of  ruin  con- 
tinue to  be  told,  and  the  Courts  be  occu- 
pied with  deciding  upon  what  classes  of 
innocent  and  unfortunate  investors  the 
heavy  loss  shall  isX\, 

The  decision  of  the  County  Court  Judge 
must  be  upheld,  and  the  appeal  dismissed. 
But  I  think  it  only  right  to  the  appellant 
to  say  that,  except  by  a  rendering  of  the 
words  ** fraud"  and  "fraudulent"  which 
does  not  commend  itself  to  my  judgment, 
I  cannot  concur  in  many  of  his  remarks. 
*'  Fraud,"  in  my  opinion,  is  a  term  that 
should  be  reserved  for  something  dishonest 
and  morally  wrong,  and  much  mischief  is, 
I  think,  done,  as  well  as  much  unnecessaiy 
pain  inflicted,  by  its  use  where  "  illegality  " 
and  "  illegal "  are  the  really  appropriate 
expressions. 

Appeal  dismissed. 


Solicitors— W^-nne,  Holme  k  Wynne,  agents  for 
A.  Taylor,  Sheffield,  for  appellant ;  Prior, 
Church  Sc  Adams,  agents  for  Herbert  Bramley, 
Sheffield,  for  respondent. 
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/THE     CLERICAL,      MEDICAL, 
AND  GENERAL  LIFE  ASSUR- 
July  2,  3,  16.  1     ANCE    SOCIETY  V.   CARTER 

L  {Surveyor  of  Taoces), 

Revenue — Income  Tax — Annual  Profits 
and  Gains — Life  Assurance  Society — In- 
terest on  Investments — 5  dc  6  Vict.  c.  35. 
ss.  102  and  163—16  (Cr  17  Vict,  c.  34.  s,  2, 
Schedules  C  and  2). 

A  life  assurance  society  is  liable  under 
5  <fc  6  Via.  c.  35.  s.  102,  and  16  db  17 
Vict,  c,  34.  s.  2,  Schedule  D,  to  pay  income 
tax  on  the  interest  on  its  investments  from 
which  income  tax  has  not  been  deducUd  at 
its  source,  notwithstanding  thai  income 
tax  has  been  deducted  at  the  source  from, 
the  interest  on  other  vnvestm^ents  exceeding 
in  amount  the  society's  net  profits  for  the 
year. 

Case  stated  for  the  opinion  of  the  Court 
Tinder  the  9th  section  of  the  Customs  and 
Inland  Revenue  Act,  1874  (37  Vict. 
c.  16). 

The  facts  set  out  in  the  Case  were  as 
follows  : — 

At  a  meeting  of  the  Commissioners  for 
the  General  Purposes  of  the  Income  Tax 
Acts  for  the  parish  of  St.  James,  West- 
minster, the  Clerical,  Medical,  and  Ge- 
neral Life  Assurance  Society  appealed 
against  an  assessment  made  upon  the  so- 
ciety, under  Schedule  D  of  16  &  17  Vict. 
o.  34,  for  the  year  1885,  in  the  sum  of 
2,000/.  in  respect  of  interest  arising  from 
securities  belonging  to  the  society  on 
which  the  tax  had  not  been  deducted  at 
its  source,  and  which  had  not  been  other- 
wise specifically  charged. 

The  Clerical,  Medical,  and  General  Life 
Assurance  Society  carries  on  the  business 
of  life  insurance,  and  derives  a  large  por- 
tion of  its  income  from  the  interest  on  its 
investments.  This  interest,  which  includes 
the  intei-est  in  question,  from  which  the 
tax  had  not  been  deducted  at  its  source, 
together  with  its  other  sources  of  income, 
is  brought  into  the  accounts  of  the  society, 
and  the  pi-inted  accounts  of  the  society 
shew  that  after  debiting  all  expenses  of 
management  and  other  outgoings,  there 
remained  for  1885-86  an  average  net 
balance  of  profit  not  exceeding  74,250t 
I2s.  Id. 


The  appellants  shewed  by  a  printed 
statement,  framed  on  the  basis  of  the 
form  of  return  agreed  upon  between  Mr. 
Last,  on  behalf  of  the  Board  of  Inland 
Revenue  and  the  London  Assurance  Cor- 
poration, after  the  final  judgment  of  the 
House  of  Lords  in  the  case  of  Last  v.  The 
London  Assurance  CorporcUion  (1),  that 
while  the  average  net  balance  of  the  profits 
of  the  society  had  amounted  to  no  more 
than  74,250/.  12*.  7d.,  the  society  bad 
paid  by  way  of  deduction  income  tax  on 
107,378/.  ISs.  Sd.  in  leepect  of  the  interest 
derived  from  its  investments. 

The  return  was  as  follows : — 


Year  1885-86. 

Marine  profits  .... 

Fire  „        .        .        .        . 

Life*  „  VLB. —  £  s,  d. 
Surplus  at  qnin- 
quennialvala- 
ation  as  at 
June  30,  1881  366,693  19  5 
Less  balance  un- 
divided at  pre- 
vious quin- 
quennium     .    7,940  16  4 


£     t.    d. 
Nil 
Nil 


One  fifth 


Interest,  all,  except  on  life  funds 
Profit  on  realisation   of  secu- 
rities (except  on  life  account 
included  in  surplus) 


Deduct  expenses  of  the  year ;  as 
the  above  is  net  profit,  the 
deduction  is  . 


358,753  3  1  =  71,7.50  12    7 
2,500    0    0 


Nil 


74,250  12    7 


Nil 


Net  profit 74,260  12    7 

Taxed  interest  ....    107,378  13    8 

Amount  on  which  the  tax  has 
been  overpaid       .        .        .      33,128    1    1 

♦  All  life  profits. 

The  appellants  stated  that  the  interest 
which  had  so  escaped  taxation  at  its 
source  did  not  amount  to  the  sum  assessed, 
but  admitted  that  over  and  above  the 
interest  taxed  by  deduction  the  society 
had  received  a  small  amount — namely, 
165^. — in  respect  of  interest  from  secu- 
rities in  full  without  deduction  from  in- 
come tax.  They,  however,  contended,  on 
the  authority  of  Last  v.  The  London  As- 

(I)  66  Law  J.  Rep.  Q.B.  92 ;  Law  Bep. 
10  App.  Cas.  438. 
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Clerieal  ^e,  lAfe  Auurance  Society  v.  Cart&r, 
furanoe  CorporcUion  (1),  that  as  the  in- 
terest on  the  investments  which  had  been 
Bubjected  to  income  tax  by  deduction  ex- 
ceeded the  society's  net  balance  of  profits, 
the  interest  from  the  securities  in  ques- 
tion which  had  not  been  taxed  by  deduc- 
tion was  not  liable  to  income  tax,  and  they 
claimed  that  the  assessment  of  2fiOQL  in 
respect  thereof  should  be  wholly  dis- 
charged. 

The  Commissioners  were  of  opinion  that 
sacb  interest  became  chargeable  under  the 
rales  and  regulations  of  Schedule  D  of  the 
16  &  17  Yict.  c.  34  (2),  and  they  thereupon 

(2)  The  statute  6  &  6  Vict.  c.  85  provides  as 
follows :  Section  102 :  "  That  upon  all  annui- 
ties, yearly  interest  of  money,  or  other  annual 
payments,  whether  such  -payments  shall  be  pay- 
able within  or  out  of  Great  Britain,  either  as  a 
charge  on  any  property  of  the  person  paying  the 
same  by  virtue  of  any  deed  or  will  or  otherwise, 
or  as  a  reservation  thereout,  or  as  a  personal 
debt  or  obligation  by  virtue  of  any  contract,  or 
whether  the  same  shall  be  received  and  payable 
half-yearly  or  at  any  shorter  or  more  distant 
periods,  there  shall  be  charged  for  every  twenty 
shillings  of  the  annual  amount  thereof  the  sum 
of.  Sec. ;  provided  that  in  every  case  where  the 
same  shall  be  payable  out  of  profits  or  gains 
brought  into  charge  by  virtue  of  this  Act  no 
assessment  shall  be  made  upon  the  person  en- 
titled to  such  annuity,  interest,  or  other  annual 
payment,  but  the  whole  of  such  profits  or  gains 
shall  be  charged  with  duty  on  the  person  liable 
to  such  annual  payment,  without  d&tinguishing 
such  annual  payment,  and  the  person  so  liable 
to  make  such  annual  payment,  whether  out  of 
the  profits  or  gains  charged  with  duty,  or  out  of 
any  annual  payment  liable  to  deduction,  or  from 
which  a  deduction  hath  been  made,  shall  be 
authorised  to  deduct  out  of  such  annual  pay- 
ment at  the  rate  of,  &c. ;  and  the  person  to 
whom  such  payment  liable  to  deduction  is  to  be 
made  shall  allow  such  deduction,  at  the  full  rate 
of  duty  hereby  directed  to  be  charged,  upon  the 
receipt  of  the  residue  of  such  money,  and  under 
the  penalty  hereinafter  contained,  and  the  per- 
son charged  to  the  said  duties  having  made  such 
deduction  shall  be  acquitted  and  discharged  of 
so  much  money  as  such  deduction  shall  amount 
unto,  as  if  the  amount  thereof  had  actually  been 
paid  unto  the  person  to  whom  such  payment 
shall  have  been  due  and  payable ;  but  in  every 
case  where  any  annual  payment  as  aforesaid 
shall,  by  reason  of  the  same  being  charged  on 
any  property  or  security  in  Ireland,  or  in  the 
British  plantations,  or  in  any  other  of  her 
Majesty's  dominions,  or  on  any  foreign  property 
or  foreign  security,  or  otherwise,  be  received 
or  receivable  without  any  such  deduction  as 
aforesaid,  and  in  cvcrj'  case  where  any  such 
IMiyment  shall  be  inarle  from  profits  or'  gains 
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reduced  the  assessment  to  the  amount 
actually  received  by  the  society — namely. 
165^. 

not  charged  by  this  Act,  or  where  any  interest 
of  money  shall  not  be  reserved  or  charged  or 
payable  for  the  period  of  one  year,  then  and  in 
every  such  case  there  shall  be  charged  upon 
such  interest,  annuity,  or  other  annual  payment 
as  aforesaid,  the  duty  before  mentioned,  &c." 

Section  163 :  "  That  any  person  charged  or 
chargeable  to  the  duties  granted  by  this  Act  either 
by  assessment  or  by  way  of  deduction  from 
any  rent,  annuity,  interest,  or  other  annual  pay- 
ment to  which  he  may  be  entitled,  who  shall 
prove  before  the  Conunissioners  for  General  Pur- 
poses, in  the  manner  hereinafter  mentioned,  that 
the  aggregate  annual  amount  of  his  income, 
estimated  according  to  the  several  rules  and 
directions  of  this  Act,  is  less  than  one  hundred 
and  fifty  pounds,  shall  be  exempted  from  the 
said  duties,  and  shall  be  entitled  to  be  repaid 
the  amount  of  all  deductions  or  payments  on 
account  thereof  in  the  manner  hereinafter 
directed." 

The  statute  16  &  17  Vict.  c.  34  provides  as 
follows  :  Section  2 :  "  For  the  purpose  of  clas- 
sifying and  distinguishing  the  several  properties, 
profits,  and  gains  for  and  in  respect  of  which 
the  said  duties  are  by  this  Act  granted,  and  for 
the  purposes  of  the  provisions  for  assessing, 
raising,  levying,  and  collecting  such  duties  re- 
spectively, the  said  duties  shall  be  deemed  to  be 
granted  and  made  payable  yearly  for  and  in 
respect  of  the  severed  properties,  profits,  and 
gains  respectively  described  or  comprised  in 
the  several  schedules  contained  in  this  Act,  and 
marked  respectively  (A),  (B),  (C),  (D),and  (E), 
and  to  be  charged  under  such  respective  sche- 
dules— that  is  to  say, 

"Schedule  (C):  For  and  in  respect  of  all 
profits  arising  &om  interest,  annuities,  divi- 
dends, and  shares  of  annuities  payable  to  any 
person,  body  politic  or  corporate,  company  or 
society,  whether  corporate  or  not  corporate, 
out  of  any  public  revenue,  and  to  be  charged 
for  every  twenty  shillings  of  the  annual  amount 
thereof. 

"  Schedule  (D) :  For  and  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing  to  any 
person  residing  in  the  United  Kingdom  from 
any  kind  of  property  whatever,  whether  situate 
in  the  United  Kingdom  or  elsewhere,  and  for 
and  in  respect  of  the  annual  profits  or  gains 
arising  or  acoraing  to  any  person  residing  in  the 
United  Kingdom  from  any  profession,  trade, 
employment,  or  vocation,  whether  the  same 
shall  be  respectively  carried  on  in  the  United 
Kingdom  or  elsewhere,  and  to  be  charged  for 
every  twenty  shillings  of  the  annual  amount  of 
such  profits  and  gains  :  And  for  and  in  respect 
of  the  annual  profits  or  gains  arising  or  accruing 
to  any  person  whatever,  whether  a  subject  of 
her  Majesty  or  not,  although  not  resident 
within  the  United  Kingdom,  from  any  property 
whatever  in  the  United  Kingdom,  or  any  profos- 
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Clerical  J^e.  Life  Asiuranee  Society  v.  CaHer, 
The  points  for  aigument  on  the  part  of 
the  appellant  were : — 

1 .  That  the  amount  of  the  annual  profits 
or  gains  of  the  appellants  within  the  mean- 
ing of  Schedule  D  of  16  &  17  Vict.  c.  34 
did  not  exceed  74,250/.  12^.  Id. 

2.  That  the  appellants  were  liable  under 
Schedule  D  of  16  &  17  Vict.  c.  34  to  pay 
income  tax  on  the  amount  of  their  annual 
profits  or  gains,  and  on  no  further  or  other 
sum. 

3.  That  the  sum  of  165/.,  being  a  part 
of  the  life  fund  of  the  appellants,  was  not 
profits  or  gains  within  the  meaning  of  the 
said  schedule,  or  subject  to  assessment 
thereunder. 

4.  That  the  appellants  had  paid  income 
tax  on  more  than  the  full  amount  of  their 
annual  profits  or  gains. 

5.  That  the  respondent  was  not  entitled 
to  disregard  the  fact  that  the  appellants 
had  paid  income  tax  under  Schedule  D  upon 
107,378/.  lOtf.,  and  upon  33,128Z.  1^.  Id.  in 
excess  of  their  annual  profits  or  gains. 

The  points  for  alignment  on  behalf  of 
the  respondent  (the  Grown)  were  : — 

1.  That  the  appellants  were  chargeable 
with  income  tax  in  respect  of  all  interest 
paid  to  them  without  deduction  of  income 
tax  under  5  <k  6  Vict  c.  35.  s.  102,  and 

16  k  17  Vict.  c.  34.  s.  2  (2),  and  that 
the  sum  assessed  is  interest  so  paid  to 
them. 

2.  That  the  said  sum  was  chargeable 
with  income  tax  as  yearly  interest  of 
money  or  other  annual  payment  under 
5  &  6  Vict.  c.  35.  s.  102. 

3.  That  the  said  sum  was  chargeable 
with  income  tax  as  interest  of  money  or 
other  annual  profits  or  gains  under  16  d; 

17  Vict.  c.  34.  s.  2,  Schedule  D. 

4.  That  there  was  nothing  in  any  of  the 
Acts  relating  to  income  tax  to  exempt  the 
said  sum  from  the  payment  of  income  tax. 

Firday,  Q,C.  {Sir  H.  Davey,  Q.C.,  and 

BiOD,  trade,  employment,  or  Tocation  exercised 
within  the  United  Kingdom,  and  to  be  chiurged 
for  every  twenty  siuUings  of  the  annoal  amount 
of  snch  profits  and  gains  :  And  for  and  in  re- 
spect of  all  interest  of  money,  annuities,  and 
other  annual  profits  and  gains  not  charged  by 
virtue  of  any  of  the  other  schedules  contained 
in  this  Act,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amount  thereof." 


A.  T.  Lawrence  with  him),  for  the  appel- 
lants. 

A.  V.  Dicey  {The  AUamey-General  (Sir 
R.  E.  Webster,  Q.C.),  and  The  Solicitor- 
General  {Sir  E.  Clarke,  Q.C.),  with  him), 
for  the  respondents. 

The  arguments  and  cases  cited  are  folly 
dealt  with  in  the  judgments  of  the  Court. 

Cur.  adv,  mU* 


July  16. — ^The  following  written  , 
ment  was  delivered  by 

Charles,  J. — [The  learned  Judge,  after 
stating  the  facts  as  ahove  set  out  in  the 
Case,  proceeded  :]  It  was  contended  for  the 
appellants  that  the  case  of  Last  ▼.  The 
London  Assurance  Corporation  (1)  has 
decided  that  where  any  insurance  society 
has  paid  in  taxed  interest  on  investmentB 
a  sum  exceeding  what  they  would  have  to 
pay  on  their  net  balance  of  profits,  they 
can  be  called  upon  to  pay  no  more ;  and, 
after  an  examination  of  that  case,  it  appears 
to  lis  that  this  contention  is  well  founded 
to  this  extent,  but  to  this  extent  only, 
that  it  was  there  assumed  that  the  cor- 
poration were  entitled  to  credit  for  income 
tax  paid  at  the  source  on  interest  on  in- 
vestments ;  and  in  the  form  of  return  after 
the  final  judgment  in  the  House  of  Lords 
agreed  upon  between  the  Board  of  Inland 
Revenue  and  the  corporation,  the  corpora- 
tion are  credited  with  taxed  interest  ac- 
cordingly. Although,  however,  the  aoooont 
was  adjusted  on  this  basis,  the  case  did 
not  exactly  decide  the  point  now  raised, 
which  is  whether,  where  interest  on  the 
investments  of  a  life  insurance  society  has 
not  been  taxed  at  its  source,  but  paid  in 
full,  the  Grown  is  entitled  to  charge  in- 
come tax  upon  it,  although  the  taxed  in- 
terest paid  at  its  source  exceeds  the  sum 
which  would  be  payable  on  trade  pro6ts; 
and  we  therefore  proceed  to  consider  the 
question  apart  from  the  authority  of  that 
case. 

Now  the  schedules  of  charge  are  at  pre- 
sent to  be  found  in  16  &  17  Yict.  c.  34. 
s.  2,  which  imposes  the  duty  upon  the 
various  properties  therein  mentioned  in  the 
schedules. 

Schedule  C  is  as  follows :  "  For  and  in 
respect  of  all  profits  arising  from  interest^ 
annuities^  dividends,  and  shares  of  an- 
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Clerical  ^e.  Life  Awiranee  Society  v.  Carter. 
nuities,  payable  to  any  person,  body 
politic  or  corporate,  company  or  society, 
whether  corporate  or  not  corporate,  out  of 
any  public  revenue."  This  schedule,  it 
wUl  be  seen,  is  limited  to  profits  arising 
from  interest,  <fec., payable  out  of  any  public 
revenue.  Schedule  D  runs  thus:  "For 
and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  person 
residing  in  the  United  Kingdom  from  any 
kind  of  property  whatever,  whether  situate 
in  the  United  Kingdom  or  elsewhere, 
and  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any 
person  residing  in  the  United  Kingdom 
from  any  profession,  trade,  employment, 
or  vocation,  whether  the  same  shall  be 
respectively  carried  on  in  the  United 
Kingdom  or  elsewhere.  And  for  and  in 
respect  of  the  annual  profits  or  gains  aris- 
ing or  accruing  to  any  person  whatever, 
whether  a  subject  of  her  Majesty  or  not, 
although  not  resident  within  the  United 
Kingdom,  from  any  property  whatever  in 
the  United  Eangdom,  or  any  profession, 
trade,  employment,  or  vocation  exercised 
within  the  United  Kingdom.  And  for  and 
in  respect  of  all  interest  of  money,  an- 
nuities, and  other  annual  profits  or  gains 
not  charged  by  virtue  of  any  of  the  other 
schedules  contained  in  this  Act." 

It  will  be  seen  that  there  are  three  dis- 
tinct heads  mentioned,  the  third  of  which 
is  general  in  its  terms,  and  applies  to  all 
interest  of  money  which,  like  an  annuity, 
is,  in  our  opinion,  prima  facie  a  profit  or 
gain,  and  is  made  specifically  a  subject- 
matter  of  charge.     The  rules,  according  to 
which  the  duties  contained  in  schedule  D 
are  to  be  charged,  are  contained  in  the 
earlier  Income  Tax  Act,  5  <&  6  Yict.  c.  35. 
8.  102,  and  the  last-mentioned  section  pro- 
vides for  the  deduction  of  the  tax  on  in- 
terest or  other  annual  payments  by  the 
persons  liable  to  pay  it,  and  for  the  allow- 
ance of  such  deduction  by  the  person  en- 
titled to  receive  it,  and  further  enacts  as 
follows  :  "  In  every  case  where  any  annual 
payment  as  aforesaid  shall,  by  reason  of  the 
same  being  charged   on  any  property  or 
security  in  the  British  plantations,  or  in 
any  other  of  her  Majesty's  dominions,  or 
on  any  foreign  property  or  foreign  security, 
or  otherwise,   be  received  or  receivable 
without  such  deductions  as  aforesaid,  .  .  . 
Vol.  67.— Q.D. 
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then  and  in  every  such  case  there  shall  be 
charged  upon  such  interest,  &c.,  the  duty 
before  mentioned."  We  agree  in  the  argu- 
ment addressed  to  us,  an  argument  which 
was  supported  by  the  authority  of  Foley  v. 
Fletcher  (3),  that  this  section  is  not  itself 
a  charging  section.  It  is,  however,  among 
the  rules  which  regulate  the  levy  of  duties 
under  section  2  of  the  later  Act,  16  &  17 
Yict.  c.  34,  which  undoubtedly  is  a  charg- 
ing section,  and  specifically  charges  interest 
of  money  invested.  If  deducted  at  its 
source,  it  cannot  be  reclaimed,  except  only 
in  the  case  provided  for  by  5  <&  6  Vict.  c. 
35.  s.  163,  which  exempts  persons  whose 
incomes  are  less  than  150^.  a  year  from 
liability,  a  circumstance  which  seems  to  us 
to  indicate  the  intention  to  tax  interest  on 
money  in  all  cases  as  being  in  itself  a  profit 
or  gain.  In  the  present  instance  it  has  not 
been  deducted,  and  according  to  the  language 
of  the  latter  part  of  section  102  is  taxable 
in  the  hands  of  the  recipient.  The  society 
contend  that,  where  the  interest  arises 
from  an  investment  necessary  to  conduct 
their  business,  it  is  only  taxable  as  a  part 
of  the  trade  profit ;  and  that,  if  there  is  no 
profit,  it  should  escape  taxation  altogether ; 
or  that,  if  there  be  a  profit  less  than  the 
amount  invested,  the  Crown  should  re- 
turn the  difierenoe  between  the  amount 
paid  on  interest  and  that  which  will  have 
to  be  paid  on  the  trade  profit.  The  lan- 
guage of  the  Act,  however^  makes  no  dis- 
tinction between  the  case  of  investments 
necessary  to  carry  on  the  business  and 
other  investments.  The  words  of  the 
charging  section  and  of  section  102  ap- 
pear to  us  expressly  applicable  to  this 
case,  and  we  are  therefore  of  opinion  that 
the  commissioners  are  right,  and  that  our 
judgment  must  be  for  the  respondent,  with 
costs. 

Manisty,  J, — I  entirely  concur  in  the 
judgment  at  which  my  learned  brother 
has  arrived.  The  position  of  a  life  in- 
surance company  is  peculiar.  Its  main 
income  is  derived  from  the  interest  on 
investments,  and  it  seems  to  me  that 
the  difiiculty  arises  from  confusing  this^ 
interest  with  the  profits  of  the  business. 
To  my  mind  the  two  things  are  essentially 
different.     By  16  &  17  Vict.  c.  34,  s.  2, 

(3)  3  Hurl.  &  N.  769 ;  28  Law  J.  Rep.  Exch. 
100. 
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Clerical  ^c.  life  Atturance  Society  v.  Carter. 
Schedule  D,  income  arising  from  any  pro- 
fession, trade,  employment,  op  vocation  is 
taxable,  and  also  "all  interest  of  money, 
annuities,  and  other  annual  profits  and 
gains  not  charged  by  virtue  of  any  of 
the  other  schedules  "  of  the  Act.  In  this 
case  a  life  insurance  company  has  money 
invested,  the  interest  of  which  amounts 
to  a  large  sum,  and  upon  the  greater  part 
of  this— namely,  on  107,378^,— income  tax 
has  been  paid,  by  deduction  at  the  source. 
It  happens,  however,  that  a  sum  of  165?. 
has  escaped  taxation  at  its  source.  There 
is  no  provision  for  getting  back  the 
tax  paid  upon  that  part  of  the  107,378?. 
which  is  in  excess  of  the  profits  of 
the  business.  Upon  what  principle  then 
is  that  part  of  the  interest  from  which 
the  tax  happens  not  to  have  been  de- 
ducted to  escape  taxation?  It  seems  to 
me  to  follow  that  if  the  whole  of  the  in- 
terest on  the  investments  save  165?.  is 
subject  to  taxation,  that  sum  also  is  tax- 
able. The  Act  has  made  the  whole  of  the 
interest  taxable  in  the  first  instance,  and 
there  are  no  means  of  getting  it  back 
when  once  paid.  If  a  private  individual 
with  a  large  income  derivable  from  land 
or  consols  engages  in  a  trade,  it  cannot  be 
said  that  the  income  is  not  taxable  be- 
cause he  loses  it  all  in  the  trade.  It  has 
been  decided  by  the  House  of  Lords  in  the 
case  of  The  Mersey  Docks  and  Harbour 
Board  v.  Lucas  (4),  that  the  way  in  which 
the  income  is  used  is  immaterial.  If  it  is 
all  lost  in  the  use  it  is  nevertheless  tax- 
able. In  this  case,  however,  we  are  not 
dealing  at  all  with  the  loss  or  the  profit 
which  may  be  ultimately  made,  or  with 
the  way  in  which  that  profit  ought  to  be 
taxed.  We  simply  deal  with  the  question 
whether  the  165Z.  is  taxable  in  the  same 
way  as  the  107,378?.,  and  it  seems  to  me 
that  that  question  cannot  admit  of  a  doubt, 
and  that  our  judgment  must  be  for  the 
Crown. 

Judgment  for  tJve  respondent. 

Solicitors— Montagu  Turner,  for  appellants; 
Solicitor  to  the  Inland  Revenue,  for  respon- 
dent. 


(4)  53  Law  J.  Rep.  Q.B.  4 ;  Law  Rep.  8  App. 
Cas.  891. 


Iftftft       f  OSBORNE    V.    THE     LONDON     AKD 
TO  <      NORTH  WESTERN  RAILWAY  OOM- 

June  o.  I 

[^    PANY. 

Negligence— Railway  Fassenger^Risk 
voluntarily  incurred — "  Volenti  nonJU  in- 
juria" 

The  plaintiff  brought  an  action  in  the 
County  Court  against  the  defendants  in 
respect  of  injuries  sustained  by  him  whikt 
descending  some  stone  steps  leading  to  tht 
platform  of  the  defendants'  station.  At 
the  time  of  tlie  a^ident  the  steps  were  much 
worn  and  were  very  slippery,  being  covered 
with  a  layer  of  snow  whidh  had  hen 
trodden  down  and  frozen  over.  The 
plaintijfs  evidence  shewed  thai  he  htew 
there  was  some  danger  in  going  down  the 
steps  and  that  it  was  necessary  to  be  care- 
ful, but  that  he  thought  he  could  get  down 
safely  with  the  assistance  of  the  handrail 
At  the  trial  the  County  Court  Judge  heU 
that  the  accident  was  due  to  the  defendants' 
negligence,  and  that  there  was  no  contribu- 
tory negligence  on  the  part  of  the  plaintiff: 
— Held,  that  the  plaintiff  was  entitled  to 
recover,  <is  that,  before  the  maxim  "  VoUnii 
nonfit  injuria  "  could  be  made  applieahU, 
the  defendants  were  bound  to  obtain  a 
finding  of  fact  in  their  favour  tf^t  ihs 
plaintiff  freely  and  voluntarily,  with  full 
knowledge  of  the  nature  and  extent  of  the 
risk  he  ran,  impliedly  agreed  to  incur  it- 

This  was  an  appeal  by  the  defendants 
against  a  judgment  of  the  County  Court 
Judge  of  Birmingham  in  favour  of  the 
plaintiff  for  25L  damages  under  the  follow- 
ing circumstances : — 

The  action  was  brought  by  the  plaintiff 
to  recover  damages  for  injuries  he  had  sos- 
tained,  owing,  as  healleged,  to  the  negligence 
on  the  part  of  the  defendants  in  allowing 
some  steps  to  be  in  a  dangerous  condition. 
The  plaintiff,  it  appeared,  lived  at  Perry 
Bar,  and  had  a  season  ticket  on  the  defen- 
dants' line.  On  the  21st  of  March,  1887, 
he  was  going  down  certain  steps  leading 
to  the  platfonn  of  the  station,  for  ihe 
purpose  of  catching  the  train  to  Birming- 
ham, when  he  slipped  and  dislocated  his 
wiist.  The  steps  were  stone,  and  were  at 
the  time  of  the  accident  covered  with  a 
light  layer  of  snow,  which  had  been  trodden 
down  and  had  frozen  again.  The  steps  were 
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Oshome  V.  Zandan  and  North  Western  Bail,  Co. 
mach  worn  and  hollowed,  and  were  very 
slippery ;  but  the  plaintiff  stated  that  he 
went  carefully,  haying  hold  of  the  rail, 
which  he  thought  would  prevent  his  slip- 
ping. He  admitted  in  cross-examination 
that  the  steps  in  question  were  dangerous 
without  snow,  and  that  he  thought  it  was 
dangerous  to  go  down,  and  so  went  down 
carefully.  He  also  admitted  that  there 
were  some  wooden  steps  leading  to  the 
platform  from  which  the  Birmingham 
train  started,  but  the  stone  steps  were 
nearest  his  house,  and  by  going  down  them 
and  then  crossing  the  line  he  was  saved 
having  to  go  over  a  bridge  to  get  to  the 
wooden  steps  which  lead  to  the  Birmingham 
platform. 

The  learned  County  Court  Judge  found 
that  the  accident  was  primarily  caused  by 
the  worn  state  of  the  steps,  which  was 
aggravated  by  the  frosty  weather,  and  that 
the  steps  had  not  been  properly  swept ;  he 
also  found  that  there  was  no  contributory 
negligence  on  the  part  of  the  plaintiff. 

The  defendants  appealed. 
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Alfred  Young^  for  the  defendants,  in 
snpport  of  the  appeal. — The  plaintiff  is  not 
entitled  to  recover  from  the  defendants, 
inasmuch  as  the  maxim  '^  YoUnii  non  fit 
injuria  "  applies.  The  evidence  shews  that 
the  plaintiff  was  conscious  of  the  danger 
he  "Was  ronning  in  descending  these  stone 
steps,  and  thought  fit  to  encounter  it ;  the 
defendants  ought  therefore  not  to  be  held 
liable. 

He  cited  Thomas  v.  Quartermaine  (1), 
Yamwidh  v.  France  (2),  and  Bridges  v. 
the  North  London  Railway  Company  (3). 

W.  Wills,  for  the  plaintiff.— The  ques- 
tion whether  or  not  the  plaintiff  voluntarily 
agreed  to  incur  the  risk  is,  as  was  pointed 
out  by  the  Master  of  the  KoUs  in  Yarmouth 
V.  Frarux  (2),  a  question  of  fact,  and  there 
is  no  finding  of  this  question  in  the  defen- 
dants' favour.  This  case  also  shews  that 
the  circumstances  must  be  such  as  to 
warrant  a  jury  in  coming  to  the  conclusion 
that  the  plaintiff  voluntarily,  with  full 
knowledge  of  the  nature  and  extent  of  the 

(1)  56  Law  J.  Bep.  Q.B.  319;  Law  Rep. 
18  Q.B.  D.  686. 

(2)  Antey  p.  7 ;  Law  Kep.  19  Q.B.  D.  647. 

(3)  43  Law  J.  Kep.  Q.B.  151  j  Law  Rep. 
7H.L.  213. 


risk  he  ran,  impliedly  agreed  to  incur  it. 
Here  the  evidence  points  to  quite  a  con- 
trary conclusion,  as  the  plaintiff  thought 
that  he  could  descend  safely  by  holding  on 
to  the  handrail. 
Young  replied. 


Wills,  J. — ^This  appeal  must  be  dis- 
missed, though  the  case  is  not  free  from 
difficulty,  in  consequence  of  the  decision  in 
Thomas  v.  Quartermaine  (1).  It  is  clear 
from  the  decision  of  the  Court  of  Appeal 
in  Yarm<mth  v,  France  (2)  that  the  case 
of  Thomas  v.  Quartermaine  (1)  is  open  to 
a  good  deal  of  criticism,  and  it  is  difficult 
to  fit  in  the  observations  made  by  Lord 
Justice  Lindley  and  Lord  Justice  Lopes 
with  reference  to  the  latter  case.  But  I 
do  not  wish  to  discuss  further  the  decision 
in  Thomas  v.  Quartermaine  (1),  because 
I  accept  the  language  of  the  Master  of 
the  Rolls  in  Yarmouth  v.  France  (2), 
where  he  says,  "  I  see  nothing  in  the  deci- 
sion in  Thomas  v.  Quartermaine  (1)  to 
prevent  the  plaintiff  from  recovering  in  this 
case,  unless  the  circumstances  were  such 
aj3  to  warrant  a  jury  in  coming  to  the  con- 
clusion that  the  plaintiff,  freely  and  volun- 
tarily, with  full  knowledge  of  the  nature 
and  extent  of  the  risk  he  ran,  impliedly 
agreed  to  incur  it." 

Now  in  the  present  case  the  learned 
County  Court  Judge  has  found  as  facts 
negligence  on  the  part  of  the  defendants, 
and  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff;  and  for 
the  defendants  to  succeed  on  the  ground 
that  the  maxim  "  Volenti  non  fit  injuria  " 
applies,  they  must  obtain  a  finding  in  their 
favoiu:  by  the  County  Court  Judge  in  the 
terms  I  have  referred  to  as  laid  down  by  the 
Master  of  the  Eolls.  This  is  a  question 
of  fia-ct,  and  though  I  feel  doubtful  as  to  how 
far  the  learned  County  Judge  dealt  with 
the  particular  question,  there  is  certainly 
no  finding  in  the  defendants'  favour ;  nor 
have  we  the  necessary  materials  before  us 
to  enable  us  to  come  to  any  such  conclu- 
sion. If  I  had  had  to  decide  this  ques- 
tion, I  should  have  liked  to  have  asked  the 
plaintiff  many  more  questions  ;  it  is  clear 
that  he  was  aware  that  there  was  some 
danger :  but  when  Mr.  Young  argued  that 
this  alone  is  sufficient  to  entitle  the  defen- 
dants to  succeed,  it  seems  to  me  that  he 
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Osborne  t.  London  and  North  Western  Rail,  Co, 
gave  the  go-by  to  the  question  whether, 
with  the  full  knowledge  of  the  nature  and 
extent  of  the  risk  he  was  running,  the 
plaintiff  impliedly  agreed  to  incur  it.  Such 
a  defence  it  would  no  doubt  be  very  difficult 
to  sustain,  and  it  may  well  be  in  the  pre- 
sent case  that  the  plaintiff  finding  the 
staircase  filled  up  with  snow  may  have 
misapprehended  the  extent  of  the  danger. 
The  onus  of  proof  was  upon  the  d^en- 
dants,  and  they  having,  as  I  think,  failed 
to  establish  it,  we  ought  not  to  disturb  the 
verdict.  This  appeal  must  therefore  be 
dismissed. 

Grantham,  J. — I  am  of  the  same  opinion. 
The  view  I  take  of  the  matter — namely, 
that  the  maxim  "  Volenti  non  fit  injuria  " 
does  not  apply  here — appears  to  me  to  be 
confirmed  by  the  judgment  of  Lord  Justice 
Bo  wen  in  Thomas  v.  QiMrtermaine  (1). 
If  it  did,  the  consequences  would,  I  think,  in 
many  cases  bo  very  serious.  Take  the  case, 
for  instance,  of  a  stage-coach,  and  suppose 
that  one  of  the  passengers  saw  that  one  of 
the  horses  which  drew  it  was  vicious ;  is 
he  bound  not  to  travel  by  it  1 — or  if  he  does 
travel  by  it  and  injury  results  during  the 
journey,  does  he  lose  all  remedy!  The 
plaintiff  admitted  nothing  more  than  that 
he  knew  there  was  some  danger  in  descend- 
ing the  steps,  but  was  of  opinion  that  he 
might  descend  safely  by  means  of .  the 
hand-rail.  The  defendants  having  in  my 
opinion  failed  to  establish  contributory 
negligence  on  the  part  of  the  plaintiff, 
the  judgment  of  the  County  Court  Judge 
ought  to  stand. 

Appeal  dismissed. 


[IN  THE  COURT  OF  APPEAL.] 


Solicitors— Burton  k  Co.,  agents  for  Johnson, 
Barclay,  Johnson  &  Rogers,  Birmingham,  for 
plaintiff  j  C.  H,  Mason,  for  defendants. 


"/n  r6  AN  ARBITRATION  BE- 
,         1888.  I     TWEEN      HOLLIDAT     AHD 

Feb.  18;  J  others  and  the  mayor 
March  26,  27.  I    and     corporation    or 

L   WAKEFIELD.* 

Waierworks  —  Mines  —  Prospective  In* 
jurums  Affection  —  Waterworks  Clauses 
Act,  1847  (10  Vict.  c.  17),  ss.  6,  22,  23,  25, 
27— Costs—Lands  Clauses  Act,  1845  (8 
Vict.  c.  18),  *.  34. 

The  value  of  coal  tohich  a  prudent  lessee 
would  be  compelled  to  abstain  from  work- 
ing by  reason  of  the  proximity  of  a  re- 
servoir cannot  be  avoarded  to  the  lessees 
of  mines  stU^jacefit  to  a  reservoir  made 
under  a  special  Act,  either  under  the  Wato"- 
works  Clauses  Act,  1847,  or  the  Lands 
Clauses  Ad : — So  held  by  the  Court  of 
Appeal,  dissentients  Lord  Esher,  M.R 

The  Court  has  no  jurisdiction  over  the 
costs  of  a  Special  Case  which  are  costs  of 
and  incidental  to  the  arbiirationy  and 
borne  under  section  34  of  the  Lands  Clauses 
Act,  1845,  s.  34,  by  the  promoter. 

Appeal  by  the  mayor  and  corporatioQ 
from  the  judgment  of  Maihew,  J.,  and 
Cave,  J.,  in  fetyour  of  the  claimants,  upon 
a  Special  Case  stated  by  an  arbitrator 
under  the  Waterworks  Glauses  Act,  1847 
(10  Vict  c.  17). 

The  claimants,  lessees  of  four  seams  of 
coal  under  land  acquired  by  the  corpara- 
tion  for  a  reservoir,  had  worked  three,  and 
gave  notice  to  the  corporation,  under  section 
22,  of  intention  to  work  the  fourth,  where- 
upon the  corporation  gave  notice  to  treat 
in  respect  of  a  part  of  the  seam.  The  case 
found  that  the  workings  had  not  ap- 
proached the  reservoir  so  near  as  to  risk 
flooding.  Assuming  the  corporation  to 
take  the  part  of  the  seam  only  as  to  which 
they  had  given  notice,  the  claimants  could 
not  get  more  than  fifty  per  cent,  of  the 
coal  under  or  within  twenty-one  yards  of 
the  reservoir,  and  a  prudent  lessee  working 
without  right  to  compensation  would  he 
compelled  to  abstain  to  that  extent.  There 
was  no  present  risk  to  the  mines  from  the 
proximity  of  the  reservoir. 

*  Coram  Lord  Esher,  M.R.,  Fry,  L-I.,  and 
Lopes,  L.J. 
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In  re  Arbitration  between  HoUiday  and  Mayor 
Sir  H.  James,  Q.C.,  and  if.  White,  Q.C. 

(with  them  T,  JS,  West),  for  the  appellants. 
The  Attorney-General  {Sir  R.  E.  Webster, 

Q.C),  and  0.  J.  Banks,  for  the  respondents. 

Cur.  adv.  vuU. 

Lord  Esheb,  M,R. — Our  decision  in 
this  case  most  turn  on  the  view  we  take 
of  the  meaning  of  the  Special  Case,  and 
the  application  of  the  statute  to  it.  I  take 
the  meaning  to  he  that  at  the  time  the 
action  was  hrought  the  mine-owner  was 
of  opinion  that  he  could  not  work  the  mine 
either  with  safety  to  the  waterworks  or 
the  mine,  and  that  that  opinion  was  one 
which  a  reasonahle  man  in  his  position 
would  have  come  to.  No  prudent  lessee 
working  without  right  to  compensation 
would  have  fully  worked  the  seams  of 
coaly  and  it  was  possible  at  that  time  to 
find  to  what  extent  he  would  be  prevented 
from  working  the  coal,  and  easy  to  ascer- 
tain the  damage  that  would  arise  by  reason 
of  his  abstaining  to  work  it.  The  arbitrator 
has,  in  fact,  found  all  these  facts,  and 
therefore  it  is  plain  that  an  injury  palpa- 
ble and  capable  of  being  estimated  was 
existing.  Can  the  statute  be  made  ap- 
plicable to  such  a  state  of  facts  existing  at 
the  commencement  of  the  arbitration  ) 

It  is  said,  first,  that  the  case  is  brought 
within  the  6th  section,  because  the  word 
"  lands  "  is  applicable  to  mines.  But  that 
section  is  not  applicable  to  the  present 
case.  The  question,  therefore,  must  be 
determined  on  consideration  of  the  sec- 
tions from  18  onwards,  which  are  in- 
troduced with  the  words  "  with  respect  to 
mines  be  it  enacted  as  follows."  By  section 
22  mines  or  minerals  lying  under  the 
works,  or  within  the  prescribed  distance, 
or,  if  no  distance  be  prescribed,  within 
forty  yards,  are  not  to  be  worked  until  the 
owners  give  notice  to  the  undertakers  of 
their  intention  to  work  them.  This  clearly 
applies  to  the  case  where  the  mine-owner 
is  desirous  of  working  the  mines,  and  has 
made  up  his  mind  that  he  will  commence 
the  work  of  which  he  is  going  to  give 
notice. 

The  section  is  in  favour  of  the  under- 
takers  in  requiring  that  notice,  and  giving 
them  an  opportunity  of  stopping  the  work- 
ing on  payment  of  compensation.    It  doei^ 
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^c.  of  Wakefield,  App. 

not  apply  to  mines  which  the  owner  does 
not  intend  to  work,  nor  does  section  23, 
which  does  not  come  into  play  unless  sec- 
tion  22  is  applicable  to  the  case.  Section 
25  deals  with  cases  not  dealt  with  so  far, 
and  is  entirely  in  favour  of  the  mine- 
owners.  The  promoters  have  come  into 
proximity  with  the  owner  not  by  agree- 
ment, but  by  authority  of  an  Act  of  Parlia- 
ment, and  are  to  pay  to  the  owner,  lessee, 
or  occupier  of  any  mines  extending  so  as 
to  lie  on  both  sides  of  any  reservoirs,  build- 
ings, pipes,  conduits,  or  other  works,  the 
additional  expenses  and  losses  incurred  by 
the  owner,  lessee,  or  occupier,  by  reason  of 
the  severance  of  the  lands,  or  of  the  interrup- 
tion of  the  continuous  working  of  the  mines 
or  minerals,  or  by  reason  of  the  same  being 
worked  under  restrictions,  and  for  mines 
and  minerals  not  purchased  by  the  under- 
takers which  cannot  be  obtained  by  reason 
of  making  and  maintaining  the  works,  or 
by  reason  of  the  apprehended  injury  by 
the  working  thereof.  In  my  opinion  the 
words  "  extending  so  as  to  lie  on  both 
sides  of  any  reservoirs,  buildings,  pipes, 
conduits,  or  other  works,"  do  not,  accord- 
ing to  correct  grammatical  construction, 
apply  to  the  mines  and  minerals  not  pur- 
chased by  the  undertakers  which  cannot 
be  obtained  by  reason  of  the  making  of  the 
works,  or  by  reason  of  the  apprehended 
injury,  and  according  to  right  and  justice 
they  ought  not  to  be  held  to  apply.  This 
case  comes  within  the  exact  words  of  the 
section,  for  the  mine-owner  cannot  obtain 
a  part  of  the  minerals  by  reason  of  the 
injury  which,  as  found  by  the  arbitrator, 
a  careful  man  would  rightly  apprehend 
from  the  working  of  them.  Under  these 
circumstances  it  would  work  a  gi*eat  in- 
justice  to  the  mine-owner  if  he  cannot  be 
compensated  at  once,  but  is  forced  to  go 
on  till  the  injury  is  done. 

It  was  suggested  that  he  was  to  go  on 
with  his  works  until  he  came  within  forty 
yards  from  the  works.  That,  however,  is 
to  tack  on  section  25  to  section  22,  and  to 
prevent  it  coming  into  play,  unless  in  some 
case  where  section  22  applies.  In  my 
opinion  they  are  perfectly  distinct,  and  the 
mine-owner,  in  asserting  his  rights  under 
section  25,  is  not  to  be  prejudiced  by  what 
has  been  previously  enacted  in  section  22 
in  favour  of  the  undertakers. 
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In  re  Arbitration  between  Holliday  and  Mayor 
I  think  the  judgmentB  in  the  Ooort 
below  are  right,  and  I  should  be  content 
to  rest  my  judgment  on  the  reasoning 
stated  in  them. 

Fbt,  L^T. — The  question  is,  whether  by 
virtue  of  the  Waterwoi'ks  Clauses  Act  or 
the  Lands  CUiuses  Acts,  or  otherwise,  the 
claimants  were  entitled  under  this  arbi- 
tration to  recover  compensation  for  the 
prospective  prevention  of  the  working  of 
more  than  fifty  per  cent,  of  their  cannel 
and  black  coal. 

The  right  of  the  claimants  to  recover 
compensation  for  this  fifty  per  cent,  is 
put  on  two  grounds — first,  that  the  mine 
is  injuriously  affected  within  the  meaning 
of  section  6  of  the  Waterworks  Clauses 
Act,  1847.  As  to  this,  I  take  it  to  be 
plain  law  that  nothing  amounts  to  an 
injurious  affecting  which  entitles  to  com- 
pensation unless  but  for  the  statute  the 
matter  would  have  been  the  subject  of  an 
action  at  law — The  CcUedonian  Railway 
Company  v.  Walker* s  Trustees  (1).  Here 
the  corporation  purchased  the  surfex^-land, 
and  the  owners  remained  in  possession  of 
the  mines  and  minerals.  The  owners  of 
one  of  these  two  tenements — ^namely,  the 
surface-land — might  use  it  as  they  chose 
without  being  liable  to  any  action,  pro- 
vided they  did  not  do  any  injury  to  the 
actual  enjoyment  of  the  subjacent  land. 
The  claim,  therefore,  of  the  mine-owner 
under  section  6  fails ;  but  the  case  is  put 
on  the  ground  of  a  right  arising  under 
section  25  of  the  same  Act,  and  to  that 
our  attention  has  been  principally  directed. 
There  is  a  group  of  sections,  commencing 
with  the  18th,  respecting  mines.  Under 
section  18  the  undertakers  are  not  required 
to  purchase  mines  or  minerals  under  or 
near  their  works ;  but  the  statute  leaves 
undertakers  and  mine-owners  in  the  posi- 
tion of  adjoining  owners,  and,  except  so 
far  as  the  rights  of  either  are  interfered 
with  by  subsequent  sections,  those  rights 
continue  to  be  those  of  adjoining  owners. 

Does  the  Act  give  a  right  of  compensa- 
tion to  the  owner  of  subjacent  land  who 
apprehends  that  an  injury  will  arise  should 
he  work  the  minerals  in  such  landl  I 
pass  over  section  19  and  the  two  following 

(1)  Law  Bep.  7  App.  Cas.  259. 
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sections  and  come  to  section  22.  Under 
that  a  notice  from  the  mine-owner  that  he 
is  going  to  work  under  or  within  the  pre- 
scribed distance  of  the  works  puts  tbe 
undertakers  to  an  election  whether  they 
will  purchase  the  minerab  or  not.  If  they 
decline  to  purchase,  then  the  owner  may 
work  the  minerals  as  provided  by  section 
23,  provided  no  wilful  damage  is  done  and 
the  mines  are  worked  in  the  usual  manner. 
Section  24  assumes  the  purchase  by  the 
company  of  a  portion  of  the  subjacent 
mine  arising  out  of  the  apprehended  injury 
to  the  works — ^that  is,  the  injury  referred 
to  in  section  22  as  apprehended  by  the 
undertakers  as  likely  to  arise  to  the  works 
from  the  working  of  the  minerals.  The 
only  persons  who  can  apprehend  an  injury 
up  to  this  point  are  clearly  the  under- 
takers. Then  follows  section  25,  which  it 
should  be  noted  is  one  sentence.  There  is 
one  set  of  persons  who  are  to  pay — namely, 
the  undertakers — and  one  payee,  the  owner, 
lessee,  or  occupier  of  mines  extending  so 
as  to  lie  upon  both  sides  of  any  reservoir, 
buildings,  pipes,  conduits,  or  other  works. 
There  are  five  matters  in  respect  of  which 
payments  are  to  be  made — first,  the  sever- 
ance of  lands  over  the  mines — that  is,  of 
surface-lands;  secondly,  the  interruption 
of  the  continuous  working  of  the  mine — 
that  is,  the  interruption  which  arises  from 
the  taking  of  a  portion  of  the  minerals 
which  but  for  that  the  owner  would  have 
worked ;  thirdly,  the  restrictiwis  on  work- 
ing, such  as  those  in  section  23,  on  working 
in  anythingbut  the  usual  manner;  fourthly, 
— and  here  there  is  no  new  sentence — the 
value  of  mines  or  minerals  not  purchased 
by  the  undertakers,  but  which  cannot  be 
got  by  reason  of  the  works ;  and  fifthly, 
the  apprehended  injury  from  the  working 
as  aforesaid — that  is,  the  injury  referred 
to  in  sections  22  and  24  as  apprehended  by 
the  undertakers.  It  seems  to  me  to  follow 
that  an  injury  which  a  mine-owner  appre- 
hends, and  which  the  undertakers  do  not, 
is  nowhere  provided  for.  The  reason  for 
the  omission  seems  to  me  to  be  that,  unless 
the  undertakers  purchase  the  minerals  the 
taking  away  of  which  would  be  injurious, 
the  mine-owner  is  at  liberty  to  work  them. 
The  award  itself  appears  to  me  to  bring 
out  clearly  the  difficulty  of  paying  for  a 
prospective  damage  to  the  mines  appw 
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bended  by  the  mine-owners.  The  payment 
in  qnestion  is  awarded  on  an  assumption 
of  a  futore  state  of  things,  the  truth  or 
falsehood  of  which  cannot  possibly  be 
known  when  the  payment  is  made,  the 
assumption  being  that  the  corporation  will 
not  purchase  the  cannel,  the  doggy,  or  the 
little  coal.  But  suppose  the  sum  in  dis- 
pate  is  paid,  that  Messrs.  Holliday  subse- 
quently desire  to  work  the  doggy  coal 
under  the  reservoir,  and  give  their  notice 
under  section  22  of  the  Act,  and  the  cor- 
poration elect  to  pay  for  this  coal,  and  do 
pay  for  it ;  and  suppose  again  that  the  same 
thing  happens  with  the  little  coal — then, 
according  to  the  finding  of  the  arbitrator, 
Messrs.  Holliday  will,  without  danger,  be 
able  to  work  the  whole  cannel  coal,  for  one 
balf  of  which  they  have  been  already  paid. 
I  regret  to  find  myself  in  disagreement 
witli  the  Master  of  the  Bolls,  but,  in  my 
opinion,  the  claimants  are  not  entitled  to 
succeed  in  the  arbitration,  and  the  appeal 
should  be  allowed. 

LiOPES,  L.J. — There  are  three  sections 
of  the  Waterworks  Clauses  Act,  1847, 
wbich  it  is  material  to  consider  and  to 
construe. 

These  are  the  6th,  the  22nd,  and  25th 
sections. 

The  6th  may  be  shortly  disposed  of. 

The  shaft  sunk  at  the  blue  post  has 
been  compensated  for.  In  no  other  re- 
spect is  the  mine-owner  entitled  to  com- 
pensation under  this  section,  which  only 
applies  where  there  is  injurious  affection 
by  the  construction  of  the  works,  and  a 
right  of  action  is  taken  away  by  the 
statutes.  Except  in  respect  of  the  shaft  j  ust 
mentioned,  no  right  of  action  is  taken 
away  from  the  mine-owner.  Sections  18 
to  27  inclusive  apply  to  mines.  The 
mines  and  minerals  are  not  to  pass  to  the 
undertakers,  unless  expressly  mentioned. 

The  mines  and  minerals,  unless  ex- 
pressly mentioned,  are  to  remain  the  pro- 
perty of  the  mine -owner.  The  under- 
takers are  to  be  entitled  to  the  support 
of  the  minerals  until  that  which  is  con- 
templated by  section  22  arises. 

Section  22  provides  that  if  the  mine- 
owner  is  desirous  of  working  any  mines  or 
minerals  under  the  works  of  the  under- 
takers   or  within  the    distance   in    the 
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special  Act,  or,  if  no, prescribed  distance, 
within  forty  yards,  he  is  to  give  the  un- 
dertakers notice  in  writing  of  his  inten- 
tion thirty  days  before  he  commences  to 
work,  whereupon  the  undertakers  may  in- 
spect, and,  if  willing  to  make  compensa- 
tion, the  mines  are  not  to  be  worked,  and 
compensation  is  to  be  agreed  upon  or 
settled. 

Section  23  provides  for  the  case  where 
the  undertakers  are  not  willing  to  treat 
for  compensation,  and  enables  the  mine- 
owner  to  work  the  mines  as  therein  pro- 
vided. 

Section  24  assumes  a  purchase  by  the 
undertakers,  and  is  in  favour  of  the  mine- 
owner.  It  enables  him  to  make  certain 
specified  mining  communications  necessary 
for  the  ventilating,  draining,  and  working 
the  mines  and  minerals  in  each  or  either 
side  of  the  works  of  the  undertakers,  sub« 
ject  to  the  provisions  in  respect  to  the  di- 
mensions of  such  mining  communication. 
The  different  sections,  as  yet,  have  not 
dealt  with  cases  of  severance.  The  Legis- 
lature now  proceeds  to  deal  with  caseis 
where  the  mines  and  minerals  are  on 
both  sides  of  the  undertakmg,  cases  where 
a  most  serious  injury  and  inconvenience 
would  arise  to  the  mine-owner  by  the 
interposition  of  the  undertaking  unless 
he  was  to  be  entitled  to  compensation. 
Section  25  provides  for  such  cases.  The 
governing  words  of  that  section  through- 
out are  "  extending  so  as  to  lie  on  both 
sides." 

The  subject-matter  of  that  section  is 
"  mines  and  minerals  lying  on  both  sides  " 
of  the  undertaking.  That  the  earlier  part 
of  that  section  applies  to  cases  of  severance 
whether  of  surface  or  mineral  there  can 
be  no  doubt.  It  is  said,  however,  that 
the  words  "  for  any  mines  or  minerals  not 
purchased  by  the  undertakers  which  can- 
not be  obtained  by  reason  of  making  and 
maintaining  the  said  works,  or  by  reason 
of  such  apprehended  injury  from  the  work- 
ing thereof  as  aforesaid/'  have  a  much  more 
extended  meaning  and  cover  the  present 
case.  I  think  those  words  still  contem- 
plate a  severance,  and  apply  to  the  case  of 
some  isolated  mines  and  minerals  so  cut 
off  and  severed  by  the  interposition  of  the 
undertaking  that  they  are  not  workable 
at  all,  or  not  remuneratively  workable,  or 
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which  are  so  circumstanced  owing  to  the 
position  of  the  nndertakiog  that  it  would 
be  dangerous  to  the  undertaking  to  work 
them. 

If  these  words  were  held  to  apply 
where  the  workings  were  not  within  forty 
yards,  section  22  would  be  superseded 
and  become  in  many  cases  useless.  I 
think  it  was  the  intention  of  the  Legisla- 
ture that  until  the  working  approached 
within  forty  yards  of  the  undertaking, 
and  notice  given,  the  mine-owner  should 
have  no  right  to  compensation  of  any  kind. 
The  working  had  not  approached  within 
forty  yards  of  the  reservoir  in  the  present 
case,  and  I  am  of  opinion  the  question 
asked  in  the  Special  Case  should  be  an- 
swered in  the  negative,  and  the  decision  of 
the  Court  below  be  reversed. 

At  the  conclusion  of  the  case  a  short 
discussion  took  place  as  to  the  costs.  The 
Court,  however,  desired  to  have  the  ques- 
tion fully  argued.  The  argument  was 
heard  on  the  27lh  of  March,  before  Fry, 
L.J.,  and  Lopes,  L.J.,  sitting  as  a  Court 
for  the  hearing  of  interlocutory  appeals. 

The  A  Uomey-General  {Sir  R,  E,  Webster, 
Q,C.)  (G.  J.  Banks  with  him),  for  Holliday 
and  others. — The  costs  must  be  dealt  with 
under  the  provisions  of  the  Lands  Clauses 
Act,  1845,  section  34.  This  Court  has 
no  jurisdiction  over  the  costs — Bidder  v. 
TJie  North  Staffordshire  Railway  Com- 
pany (2).  These  costs  are  "incident  to 
the  arbitration"  within  the  meaning  of 
section  34.  The  Special  Case  and  the 
appeal  are  an  advantage  to  the  purchasers, 
who  applied  for  the  Special  Case,  and  who 
have  reduced  the  compensation  as  it  stood 
under  the  order  of  the  Divisional  Court. 
The  Judicature  Acts  have  conferred  no 
jurisdiction  upon  the  Court  in  this  matter 
—In  re  Mills*  Estate  (3). 

He  referred  to  Rhodes  v.  The  Airedale 
Drainage  Commissioners  (4)  and  In  re 
The  Dare  Valley  Railway  Company  (6). 

(2)  48  Law  J.  Rep.  Q.B.  248 ,  Law  Rep. 
4  Q.B.  D.  412,  at  p.  433;*. 

(3)  56  Law  J.  Rep.  Chanc.  60;  Law  Rep. 
34  Ch.  D.  24. 

(4)  46  Law  J.  Rep.  C.P.  861 ,  Law  Rep. 
1  C.P.  D.  402. 

(5)  Law  Rep.  4  Chano.  554. 


He  also  argued  that  upon  the  merits 
Holliday  and  others  were  entitled  to  the 
costs. 

Sir  Henry  James,  Q.C.  {Meadows  White, 
Q.C,  with  him),  for  the  corporation  of 
Wakefield.  —  Section  34  of  the  Lands 
Clauses  Act,  1845,  has  no  application  to 
these  oostB,  for  at  the  time  of  that  enact- 
ment there  was  no  power  to  state  a  Spedai 
Case,  and  no  appeal  to  this  Court.  More- 
over, until  the  Lands  Clauses  Consolida- 
tion Act,  1869  (32  &  33  Vict.  c.  18),  s.  1, 
the  costs  of  the  arbitration  were  taxed  by 
the  arbitrator,  and  it  cannot  be  supposed 
that  the  Legislature  would  have  allowed 
the  arbitrator  to  tax  such  costs  as  these. 
If  the  contention  on  the  other  side  be 
right,  the  costs  of  a  Special  Case  stated  in 
an  action  on  the  award  must  equally  be 
incident  to  the  arbitration ;  and,  further, 
the  landowner  would  be  entitled  to  the 
costs,  however  ill-founded  his  claims  might 
prove  to  be  on  appeal. 

The  Court  has  jurisdiction  over  the 
costs  under  the  Judicature  Acts,  because 
it  has  jurisdiction  to  hear  the  appeal  itself 
under  those  Acts. 

He  referred  to  Bules  of  the  Supreme 
Court,  1883,  Order  LVIII.  rule  4. 

[Lopes,  L.J.,  referred  to  Order  LXV. 
rule  1,] 

In  Bidd&r  v.  The  North  Staffordshire 
Railway  Company  (2),  the  Court  did  not 
decide  that  they  had  no  jurisdiction,  bat 
merely  left  the  question  of  costs  to  the 
Master,  whose  decision  might  afterwards 
have  been  reviewed  by  the  Court.  If  the 
Court  can  determine  the  question  of  costs 
indirectly  upon  appeal  from  the  Master, 
they  may  do  so  directly  in  the  fint 
instance. 

The  arbitrator  is  /utietus  officio,  for  he 
has  delivered  the  award  and  will  not  deal 
with  it  again  ;  he,  therefore,  cannot  deal 
with  the  costs. 

Fry,  L.  J. — The  question  we  have  now 
to  determine  is  whether  the  costs  of  t}iis 
appeal  upon  the  Special  Case  stated  by  the 
arbitrator  are  costs  within  the  discretion 
of  this  Court,  or  are  costs  incident  to  the 
arbitration  within  the  provisions  of  sec- 
tion 34  of  the  Lands  Clauses  Act,  13i^* 
I  desire,  first  of  all,  to  say  a  word  or  two 
as  to  the  expression  **  costs  incident  to 
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the  arbitration."  I  think  that  the  costs 
incident  to  the  arbitration  are  the  costs 
which  are  incurred  in  matters  which 
take  place  naturally  or  necessarily  under 
the  ai'bitration.  Sir  Henry  James  has 
argued  that  the  costs  of  this  appeal  are 
not  incident  to  the  arbitration  because 
when  the  Lands  Clauses  Act,  1845,  was 
passed  there  was  no  power  to  state  a 
Special  Case ;  but  in  my  view  the  words 
"incident  to  the  arbitration"  are  larger 
than  this,  and  include  whatever  may  be 
from  time  to  time  and  for  the  time  being  in- 
cident to  the  arbitration  according  to  the 
power  with  which  the  arbitrator  is  from 
time  to  time  invested  by  the  Legislature. 
Therefore,  when  in  1854  the  Legislature 
gave  the  power  of  stating  a  Special  Case, 
and  in  1873  provided  that  that  Special 
Case  might  be  the  subject  of  an  appeal  to 
this  Court,  in  my  judgment  tlie  operation 
of  the  words  ''  incident  to  the  arbitration  " 
were  proportionately  enlarged. 

This  being  so,  what  has  been  done  in 
the  present  easel  The  arbitrator  has 
stated  certain  questions  for  the  opinion  of 
the  Courty  and  he  has  made  an  award  in 
the  alternative  according  to  the  way  in 
which  those  questions  are  answered.  It 
isy  therefore,  obvious  that  the  award  is 
not  final  or  operative,  or  capable  of  being 
enforced  until  the  questions  are  answered, 
and  that  the  answers  to  the  questions  are 
necessary  to  the  awai'd,  and  consequently 
are  incident  to  the  award.  I  am  therefore 
of  opinion  that  this  Court  has  no  juris- 
diction over  the  costs  of  this  appeal. 

LoFES,  L.J. — I  am  of  opinion  that  the 
oosts  must  be  dealt  with  under  the  pro. 
visions  of  section  34  of  the  Lands  Clauses 
Act»  1845. 

The  rule  under  the  Judicature  Acts 
which  gives  the  Court  power  to  deal  with 
costs  was  only  intended  to  regulate  the 
way  in  which  oosts  were  to  be  dealt  with 
in  cases  where  by  statute  or  otherwise  the 
Court  had  jurisdiction  to  deal  with  the 
costs,  and  gives  the  Court  no  iresh  power 
where  before  the  Judicature  Acts  it  had 
none.  Then  the  question  is.  Are  these 
costs  **  costs  incident  to  the  arbitration  "  ? 
It  is  quite  clear  that  before  1845  no 
Special  Case  was  stated  in  the  arbitration, 
and  there  was  no  appeal,  and  therefore 
Vol.  67.~Q.B. 
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there  were  no  costs  of  such  appeal  inci- 
dent to  the  arbitration;  but  now  fresh 
powers  have  been  conferred,  and  I  agree 
with  what  Lord  Justice  Fry  has  said,  that 
the  words  of  section  34  must  be  construed 
having  regard  to  these  fresh  powers.  Are, 
then,  the  costs  here  incident  to  the  arbi- 
tration  %  I  think  they  are,  for  the  award 
is  stated  in  an  alternative  form,  and  is 
not  conclusive  until  the  appeal  hatf  been 
determined. 

Fbt,  L.J.— The  order  already  made 
will  be  completed  by  adding  that  the 
Courti  being  of  opinion  that  the  costs  of 
this  appeal  are  incident  to  the  arbitration, 
makes  no  order  as  to  costs. 


Solicitois— Williamson,  HiU  &  Co.,  agents  for 
T.  G.  k  H.  Teale,  Leeds,  for  claimants ;  Torr, 
Janeways,  Gribble}&  Oddie,  agents  for  Stewart 
k  Sons,  Wakefield,  lor  corporation. 
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A,.«il  1Q    lO    QA  S     ^ND   OTHERS,  JUSTICES 

April  18,  19,  30.^  ^^  westmoeeland. 

AUhxmse — Licenee  —  Renewal — Diacre- 
Hon  of  Jiiatices — Licensing  Act,  1828  (9 
Geo,  4.  c.  61),  88.  1  and  9 — Licensing  Act^ 
1872  (35  d&  36  Vict.  c.  94),  88,  36,  40,  amd 
i2^Licenaing  Act,  1874  (37  d:  38  Vict, 
c.  49),  *.  26 — Wine  and  Beerhouse  Act, 
1869  (32  <k  33  Vict.  c.  27),  ss.  4,  5,  7,  8, 
atrd  19. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  121.] 
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[IN  TOU  COUET  OF  APPEAL.] 
Bankruptcy.^ 

1888.         \ln  raFiNLEY;  ex  parte  the 

July  13,  16.    rCLOTHWOBKERS*- COMPANY.* 

August  3.   J 

Bankruptcy — Lease — Mortgage  bi/  Sub- 
demise  —  Bankruptcy/  of  Lessee  —  Dis- 
daimer  of  Lease  by  Trustee — Flection — 
Order  vesting  Lease  in  Mortgagee — Bank- 
ruptcy Aci,  1883  (46  <i:  47  Vict.  c.  52), 
s,  65,  su^ss.  1,  2,  6,  and  7. 

A  mortgagee  by  demise,  where  the  lessee 
has  become  bankrupt  and  the  lease  has 
been  disdaimed  by  his  truste^i  can  be  re- 
quired,  under  section  65  of  the  Bankruptcy 
Act,  1883,  to  elect  whether  or  no  he  will 
take  an  order  vesting  the  property  comprised 
in  tJie  lease  in  him,  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt 
was  subject  to  in  respect  of  the  property  in 
the  original  lease. 

Appeal  from  an  order  of  Mr.  Registrar 
Brougham. 

On  the  5th  of  July,  1883,  the  Cloth- 
workers'  Company  granted  a  lease  of  the 
"White  Swan"  publichouae  to  FinJey, 
for  a  term  of  eighty  years,  at  thp  yearly 
rent  of  260/.  Finley,  on  the  t2th  of 
July,  mortgaged  the  lease  to  Hanbury,  of 
the  firm  of  Truman,  Hanbury  &  Co.,  to 
secure  an  advance  of  6^600^.  and  fnrther 
advances.  On  the  27th  of  August,  1887, 
Finley  became  bankrupt,  and  on  the  21st 
of  December  his  trustee  in  bankruptcy 
disclaimed  the  lease.  On  the  2nd  of  May, 
1888,  the  Registrar,  upon  the  application 
of  the  company,  under  section  55  of  the 
Bankruptcy  Act,  1883  (1),  made  an  order 

*  Coram  Lord  Bsher,  M.R.,  Lindley,  L.J.,  and 
Bowen,  L.J. 

(1)  46  &  47  Vict.  c.  52.  s.  65:  "(1)  Where 
any  part  of  the  property  of  the  bankrupt  con- 
sists of  land  of  any  tenure  burdened  with 
onerous  covenants,  of  shares  or  stock  in  com- 
panies, of  unprofitable  contracts,  or  of  any 
other  property  that  is  unsaleable,  or  not  readily 
saleable,  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  that  he  has  endea- 
voured to  sell  or  has  taken  possession  of  the 
property,  or  exercised  any  act  of  ownership  in 
relation  thereto,  but  subject  to  the  provisions  of 
this  section,  may,  by  writing  signed  by  him,  at 
any  time  withfn  three  months  after  the  first 
appointment  of  a  trustee,  disclaim  the  pro- 
perty .... 


excluding  Hanbury  from  any  interest  ib 
or  security  upon  the  disclaimed  property, 
unless  he  elected  within  fourteen  days 
from  service  of  the  order  to  take  an  order 
vesting  the  property  comprised  ^  ^^^ 
lease  in  him,  subject  to  the  same  liabilities 
and  obligations  as  the  bankrupt  was  6«^' 

"  (2)  The  disclaimer  shall  operate  to  deter- 
mine, as  from  the  date  of  disclaimer,  the  rights, 
interests,  and  liabilities  of  the  bankrupt  and 
his  property  in  or  in  respect  of  the  proi)erty 
disclaimed,  and  shall  also  discharge  the  trnstee 
from  all  personal  liability  in  respect  of  the  pro- 
perty disclaimed  as  from  the  date  when  the 
property  vested  in  him,  but  shall  not,  except  so 
far  as  is  necessary  for  the  purpose  of  releasing 
the  bankrupt  and  his  property  and  the  trustee 
from  liability,  affect  the  righta  or  liabilities  of 
any  other  person. 

"  (6)  The  Court  may,  on  application  by  any 
person  either  claiming  any  interest  in  any  dis- 
claimed property,  or  under  any  liability  ^p^ 
discharged  by  this  Act  in  respect  of  anyoi*" 
claimed  property,  and  on  hearing  such  persons  aj 
it  thinks  fit,  make  an  order  for  the  veetiog  ot 
the  property  In  or  delivery  thereof  to  any  P®^' 
son  entitled  thereto,  or  to  whom  it  naay  ^^^ 
just  that  the  same  should  be  delivered  by  way 
of  compensation  for  such  liability  as  aXoresttOi 
or  a  trustee  for  him,  and  on  such  temas  sa  tne 
Court  thinks  just;  and  on  any  sacb  vejtong 
order  being  made,  the  property  compriae*^™®'^ 
in  shall  vest  accordingly  in  the  person  tbercm 
named  in  that  behalf  without  any  con^®y*°** 
or  assignment  for  the  purpose.  ^. 

"  Provided  always,  that  where  the  'P'^f^ 
disclaimed  is  of  a  leasehold  nature,  tkx&  ^^ 
shall  not  make  a  vesting  order  in  favoo.X'  <^  ^ 
person  claiming  under  the  bankrupt,  ^^^  Z^, 
as  under-lessee  or  as  mortgagee  by  ^®^*^^— on 
cept  upon  the  terms  of  making  suci*  J^^ss 
subject  to  the  same  Uabilities  and  oblig*t*^^'?f^ 
the  bankrupt  was  subject  to  under  tt^^  ^^^ 
in  respect  of  the  property  at  the  dat^^  ^^. 
the  bankruptcy  petition  was  filed,  and  a*^^  ^^t  g 
gagee  or  under-lessee  declining  to  ^^^^j^^ed 
vesting  order  upon  such  terms  shall  be  ^^*^,,erty» 
from  all  interest  inand  security  upon  the  P^^^?nder 
and  if  there  shall  be  no  person  claimii3^  ^^^ 
the  bankrupt  who  is  willing  to  accept  ^^"^"L^ver 
upon  such  terms,  the  Court  shall  hav^  S^thc 
to  vest  the  bankrupt's  estate  and  intereg*^  ^^y 
property  in  any  person  liable  either  P^-^^  either 
or  in  a  representative  character,  an<S^^-|Qnn 
alone  or  jointly  with  the  bankrupt  to  >^^^  ^ 


the  lessee's  covenants  in  such  lease,  f*""^^*^  g^d 
discharged  from  all  estates,  incumbraa^^^'^* 
interests  created  therein  by  the  bankru^"^  j^^  of 
"  (7)  Any  person  injured  by  the  ofter^^^^tA 
a  disclaimer  under  this  section  shall  be  ^'^^lO^^ 
to  be  a  creditor  of  the  bankrupt  to  \h&  ^^  the 
of  the  injury,  and  may  accordingly  pr<^ 
same  as  a  debt  under  the  bankruptcy.'* 
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In  re  Fwley  ;  exports  ClothworTtert*  Co.  {App.\  Banhr, 
ject  to  in  respect  of  the  property  in  the     re  Page  ;  ex  parte  Mackay  (3),  Ex  parte 
original  lease  at  the  date  of  the  filing  of     Moore;  in  re  Stokoe  (4),  In  re  Cock;  ex 
the  bankruptcy  petition.  parte  ShiUon  (5),  and  Ex  parte  WaUon  ; 

Hanbnry  appealed.  in  re  Levy  (6)  were  cited. 


Lwndey  Smith,  Q,G.,  and  P.  S.  Gregory, 
for  the  appellant. — ^The  disclaimer  by 
sab-seetion  2  is  not  to  affect  the  rights  of 
any  other  person  than  the  bankrupt  and 
the  tmstee,  and  so  far  as  is  necessary  for 
the  porpofie  of  releasing  the  bankrupt  and 
his  property  and  trustee  from  liability. 
A  mortgagee  by  sub-demise  is  such  other 
person,  and  the  order  is  not  necessary 
for  the  purposes  required.  The  object 
of  a  mortgage  by  sub-demise— that  is,  to 
place  a  reversion  in  the  mortgagor  between 
the  lessor  and  mortgagee — would  be  de- 
feated. It  was  not  intended  that  sub- 
section 6  should  operate  in  &your  of  the 
lessor,  who  is  not  a  person  interested 
within  the  meaning  of  the  section,  or  a 
person  claiming  an  interest  in  the  dis- 
claimed property — that  is,  the  lease. 

Millar,  Q.G.,  and  J.  E.  Home,  for  the 
company. — ^There  are  three  classes  of  per- 
sons who  are  interested  in  the  property 
disclaimed  under  section  55 — first,  those 
who  claim  under  the  bankrupt ;  secondly, 
those  who  claim  side  by  side  with  the 
bankrupt,  being  liable,  together  with  the 
bankrupt,  to  the  lessor;  and  thirdly,  the 
lessor.  It  is  said  that  sub-section  2  pre- 
vents a  Testing  order  being  made  except 
in  the  case  of  a  bankrupt  or  his  trustee ; 
but,  if  that  be  so,  a  mortgagee  could  not  be 
touched.  The  words  "any  person  inter- 
ested "  in  sub-section  4,  and  '*  any  person 
claiming  any  interest  in  any  disclaimed 
property'*  in  sub-section  6,  indude  a 
lessor ;  he  is  the  person  to  set  in  motion 
areluctant  mortgagee  or  under-lessee.  The 
result  is  that  unless  the  latter  consents  to 
become  liable  he  must  give  up  his  security 
and  prove  tmder  the  bankruptcy  under  sub- 
section 7.  The  object  of  sub-section  6  is 
to  give  a  mortgagee  by  demise  an  oppor- 
tunity of  exercising  the  option  of  taking 
the  lease  upon  terms,  and  if  he  does  not  he 
is  tp  be  excluded  from  all  interest  in  and 
security  upon  the  property. 

Gregory  replied. 

Ex  parte  Lovering  ;  in  re  Jones  (2),  In 

(2)  43  Law  J.  Rep.  Bankr.  94;  Law  Rep. 
9  Ch.  App.  586,  690. 


The  following  judgment  was  delivered  on 
August  3 : — 

LiNDLET,  L.J. — The  question  in  this  case 
turns  upon  section  55  of  the  Bankruptcy 
Act,  1883,  which  has  replaced  similar  pro- 
visions more  or  less  to  the  same  effect  in 
the  previous  Bankruptcy  Act,  and  has 
introduced  a  new  method  of  dealing  with 
onerous  property.  Although  it  is  framed 
more  or  less  on  the  old  lines,  there  are 
some  clauses  in  the  new  Act  which 
are  not  to  be  found  in  the  old  Act. 
It  is  important  to  bear  that  in  mind 
in  considering  what'  weight  is  to  be 
attached  to  decisions  on  the  previous 
Act,  but  the  present  enactment  is  alto- 
gether new.  Sub*sections  1,  2,  4,  and  6 
of  section  55  are  the  most  material  ones. 
Sub-section  1  enables  the  trustee  in  bank- 
ruptcy to  get  rid  of  onerous  property  by 
disclaimer.  Sub-section  2  says  what  is  to 
be  the  effect  of  that  disclaimer — namely,  to 
put  an  end  to  the  rights,  interests,  and 
liabilities  of  both  the  bankrupt  and  his 
trustee  in  the  disclaimed  property — and  the 
word  "property"  I  apprehend  to  mean 
"  assets."  The  last  words  of  the  sub-sec- 
tion shew  that,  notwithstanding  that  such 
rights,  interests,  and  liabilities  are  extin- 
guished, yet  the  rights  or  liabilities  of  third 
persons  are  left  untouched.  The  import- 
ance of  sub-section  4  is  that  we  there  have 
the  expression  "  any  person  interested  in 
the  property,"  and  the  case  of  In  re  Page  ; 
ex  parte  Mackay  (3)  shews  that  a  lessor 
has  an  interest  in  the  lease,  and  can  call 
upon  the  trustee  in  bankruptcy  to  elect 
whether  he  will  disclaim  it  or  not.  Then 
comes  sub-section  6,  which  is  the  most  im- 
portant of  all.  That  sub-section,  which 
proceeds  upon  the  assumption  that  property 
can  be  disclaimed,  authorises  the  Court  to 
make  a  vesting  order ;  and,  so  far  as  such 
orders  are  concerned,  it  is  a  general  en- 

(3)  Law  Rep.  14  Q.B.  D.  401. 

(4)  Law  Rep.  2  Ch.  D.  802. 

(5)  Ante,  p.  169 ;  Law  Rep.  20  Q.B.  D.  343, 
347. 

(6)  50  Law  J.  Rep.  Chanc.  657 ;  Law  Rep. 
17  Ch.  D.  746. 
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In  re  Itnley  ;  expaHe  Clothwarheri  Co,  ^App 
abling  clause,  and  is  followed  by  a  proviso 
which  is  applicable  to  property  of  a  lease- 
hold nature.     Sub-section  7  xnakes  provi- 
sion for  the  case  of  a  person  injured  by  the 
operation  of  a  disclaimer  under  the  section. 
The  question  raised  is  extremely    com- 
plicated, but  I  will  point  out  shortly  how 
the  section  works  in  two  cases — namely, 
where  there  is  simply  a  lease,  and  where 
there  is  a  lease  with  a  mortgage  by  way 
of  sub-demise.     One  ought  to  consider  in 
what  sense  the  word  ''  property  "  is  used 
in  section  55.     That  word  seems  to   be 
used  in  a  somewhat  inaccurate  sense.     It 
is  used  to  denote  sometimes  the  thing 
owned,  and  sometimes  the  interest  of  the 
bankrupt  in  the  thing,  whilst  it  is  some- 
times used  indiscriminately  in  both  senses. 
It  is  obvious  that  the  word  "property" 
means  the  thing  itself,  whether  such  pro- 
perty be  land  or  shares  or  anything  else. 
The  next    matter    to    be    considered    is 
whether  a  lessor  can  be  regarded  as  a 
person  claiming  an  interest  in  disclaimed 
property ;  but  although  Mr.  Justice  Cave 
in  In  re  Parker  ;  ex  parte  Turquand  (7) 
doubted  whether  he  could  be  so  regarded, 
yet  in  In  re  Cock  ;  ex  parte  Shihon  (5)  he 
came  to  the  conclusion  that  a  lessor  was  a 
person  interested.     It  is  obvious  that  a 
lessor  is  a  person  very  much  interested  in  the 
observance  of  the  conditions  and  covenants 
in  the  lease,  and,  having  considered  these 
two  cases,  we  take  the  view  ultimately 
adopted  in  Shilaon's  Case  (5),  that  a  lessor 
is  a  person  interested  in  disclaimed  pro- 
perty under  sub-sections  4  and  6.     The 
question  may  arise  in  two  different  cases 
under  the  section.    Where  there  is  nothing 
more  than  a  simple  lease,  and  the  lessee 
becomes    bankrupt,    the    lease  is    deter- 
mined by  disclaimer  under  sub-section  2. 
There  are  no  provisions  as  to  merger  or 
otherwise ;  the  natural  and  legal  effect  of 
sub-section   2  is  to  accelerate  the  rever- 
sion.    There  is  nothing  to  vest  in  the 
landlord;    he  may   come  under  sub-sec- 
tion 6,  but  he  can  make  a  claim  under 
sub-section  7,  and  prove  against  the  bank- 
rupt's estate   to  the    extent   of  the  in- 
jury caused  by  the  disclaimer  under  the 
section.     This  is  the  simple  case  of  a  lease. 
Then  comes  the  more  complicated  case  of 

(7)  54   Law  J.   Rep.  Q.B.   242;    Law  Ecp. 
14  Q.6.  D.  636. 


,),  Bankr, 

a  lease  and  a  sub-lease  by  way  of  mort- 
gaga  .1  leave  out  for  the  present  "by 
way  of  mortgage,"  and  treat  the  case 
simply  as  one  of  lease  and  sub-lease,  and 
this  resolves  itself  into  two  divisions. 
Where  a  sub-lessee  becomes  bankrupt,  as 
between  him  and  the  lessee  the  same  con- 
sequences will  result  as  in  the  case  of  a 
simple  lease  between  a  lessor  and  lessee 
whei-e  the  lessee  has  become  bankrupt 
The  rights  and  liabilities  of  the  lessor  and 
lessee  under  the  original  lease  would  not 
be  affected.  That  is  the  case  of  HUl  v. 
The  East  and  West  India  Bock*  Cmr 
pany  (8). 

The  next  case  to  be  considered  is  that  of  a 
lessor  and  lessee.  If  the  lessee  became  bank- 
rupt, the  consequences  as  between  him  and 
his  lessor  would  be  the  same  as  if  there  had 
been  no  sub-lease.  As  between  the  lessee 
and  the  sub-lessee,  the  lessee's  rights  and 
liabilities  would  be  determined  under  sub- 
section 2,  and  therefore  the  rights  and 
liabilities  of  the  sub-lessee  on  his  covenants 
would  also  cease;  but  as  between  the 
original  lessor  and  the  sub-lessee,  their 
rights  and  liberties  are  preserved  by  sub- 
section 2,  and  although  the  sub-lessee  is 
freed  from  his  covenants  with  the  leasee, 
he  must  still  perform  those  covenants,  or 
be  distrained  upon  or  ejected  if  he  does  not 
perform  them. 

It  follows,  therefore,  that  either  the 
lessor  or  the  sub-lessee  can  apply  under 
sub-section  6  for  an  order  vesting  the  lease 
in  the  sub-lessee;  but  in  either  case, 
whether  the  sub-lessee  or  the  lessor  apply 
under  the  sub-section,  the  order  oould  only 
be  made  vesting  the  lease  subject  to  the 
covenants  and  other  conditions  contained 
in  the  lease;  and  if  the  sub-lessee  will  not 
take  it  upon  those  terms,  then  he  would 
be  excluded  from  all  interest  in  the  lease. 
The  way  in  which  the  last  part  of  the  pro- 
viso in  sub-section  6  will  apply  depends 
upon  whether  there  is  any  such  person  as 
is  there  described ;  and  if  there  is  not,  and 
no  vesting  order  is  made,  the  lease  will 
be  determined  under  sub-section  2,  and 
the  sublease  under  sub-section  6,  and  the 
lessor  will  take  the  property  freed  from 
both  the  lessee  and  the  sub-lessee.  That 
appears  to  me  to  be  the  logical  consequence 

(8)  63  Law  J.  Rep.  Chanc.  842;  Law  Rep. 
9  App.  Cas.  448. 
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of  this  Act  of  Parliament.  This  result 
will  no  doabt  seriously  affect  the  practice 
of  taking  mortgages  by  way  of  sub-demise, 
for  these  have  usuaUy  been  taken  to  pre- 
vent a  mortgagee  becoming  liable  under 
the  covenants  contained  in  the  original 
lease.  If  the  decision  of  the  Kegistrar  be 
right,  that  anomaly  wiU  be  introduced 
into  the  practice  of  conveyancing  in  the 
erent  of  bankruptcy.  Another  important 
question  will  at  some  time  also  arise — 
namely,  whether  a  mortgagee,  by  accept- 
ing an  order  vesting  the  lease  in  him, 
wOl  become  liable  to  the  lessor  as  assignee 
of  the  lease,  or  subject  to  the  same  lia- 
bilities and  obligations  as  the  lessee  in 
respect  of  the  property.  That  is  an  ex- 
tremely important  question,  and  one  not 
free  from  difficulty.  The  provision  in 
sub-section  6  as  to  the  property  disclaimed 
being  of  a  leasehold  nature  looks  as  if  some 
additional  liability  was  intended  to  be  im- 
pofied  upon  the  person  taking  property 
under  that  sub-section.  That  point  not 
having  been  fully  discussed,  I  leave  it  for 
the  present.  The  conclusion  we  have  ar- 
rived at  is  that  the  order  of  the  Registrar 
was  correct,  and  that  the  decision  of  the 
Divisional  Court  in  In  re  Cock  ;  ex  parte 
Shikon  (5)  is  also  in  accordance  with 
the  Act  as  framed,  although  it  is  attended 
with  startling  consequences. 

Appeal   diamiased.      Leave  granted  to 
appeal  to  the  House  of  Lords, 

Solicitors— HanbuTy,  Hutton  k  Whitting,  for 
appellant ;  W.  T.  Bloxam,  for  respondents. 


1888.  1  cotB  (appellant)  v.  miles  (re- 
Jane  19.  /  spondent). 

Jurisdiction  of  Justices — Claim  of  Right 
—Eight  of  Way  —  Railway  constructed 
over  Way — Extinguishment  by  Implication 
—8  Vict,  c.  20.  s.  46— 31  <fe32  Vict.  c.  119. 
«.23. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  132.] 


[IN  THE  COURT  OF  APPEAL.] 
1888.    "lln  re  emery;     ex  parte  the 

July  20.  J       CHIEF    OFFICIAL   RECEIVER.* 

Bills  of  Sale — Registration  under  Act 
of  I86i— Renewal  under  Act  of  1878. 

A  hill  of  sale  registered  under  the  Act  of 
1854,  not  registered  by  renewal  under 
the  Act  of  1866,  cannot  he  registered  by 
order  of  a  Judge  as  upon  inadvertence 
to  renew  under  the  Act  of  1878,  heing 
void  as  against  a  trustee  in  bankruptcy 
at  the  commencement  of  thcU  Act. 

Askew  V.  Lewis  (Law  Rep.  10  Q.B.  D. 
477)  approved. 

Appeal  of  Archer  and  White  from 
Cave,  J.,  ordering  furniture  and  other 
things  to  be  delivered  to  the  chief  official 
receiver,  as  trustee  in  bankruptcy  of 
Emery. 

The  appellants  were  trustees  under  bills 
of  sale  dated  in  October,  1857.  They  were 
registered  under  the  Bills  of  Sale  Act, 
1854  (17  &  18  Vict.  c.  36);  the  regis- 
tration was  not  renewed  in  compliance 
with  sections  4  and  5  of  the  Bills  of  Sale 
Act,  1866  (29  &  30  Vict.  c.  96),  but  on 
the  30th  of  April,  1881,  an  order  of  a 
Judge  of  the  High  Court,  under  section  14 
of  the  BiUs  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  allowing  an  affidavit  of  re- 
newal was  made  ex  parte.  The  registra- 
tion had  since  been  regularly  renewed. 

Reid,  Q.C.,  and  S.  H.  Leonard,  for  the 
appellants. — The  Judge's  order  had  the 
effect  of  registering  the  bill,  being  made 
under  section  14  of  the  Bills  of  Sale  Act, 
1878,  ''on  his  being  satisfied  that  the 
omission  to  register  the  affidavit  of  re- 
newal within  the  time  prescribed  by  the 
Act  was  accidental  or  due  to  inadvertence." 
The  time  prescribed  by  the  Act  is  (section 
11)  &ve  days,  which  is  the  same  period 
mentioned  in  section  4  of  the  Act  of  1866. 
Therefore  the  words  "  the  time  prescribed 
by  the  Act "  must  be  read  five  days,  and 
the  section  applies  to  bills  which  ought  to 
have  been  renewed  under  the  Act  of  1866. 
Askew  V.  Leuyis  (1)  is  bad  law.  Section  11 

♦  Coram  Lord  Esher,  M.B.,  Lindley,  L.J., 
and  Bo  wen,  L.J. 

(1)  Law  Rep.  10  Q.B.  D.  477. 
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expressly  applies  to  bills  of  sale,  whether 
executed  before  or  after  the  oommencement 
of  the  Act;  and  section  14  applies  as  a 
remedial  measure  to  a  bill,  however  long 
outstanding,  subject  only  to  the  discretion 
of  the  Judge.  Section  23  expressly  ex- 
cludes I'enewal  of  registration  from  the 
non-application  of  the  Act  to  bills  executed 
before  its  commencement. 

S.  Woolff  for  the  respondents,  was  not 
called  on  to  argue. 

LoBD  EsHEB,  M.R. — In  my  opinion, 
the  decision  of  Askew  v.  Lewis  (1)  is  right. 
The  question  depends  on  sections  1 1  and  1 4 
of  the  Bills  of  Sale  Act,  1878,  and,  in  my 
view,  the  11th  section  is  not  applicable  to 
bills  of  sale  more  than  five  years  old  at 
the  coming  into  operation  of  that  Act. 
Section  14  does  not  apply  to  a  bill  unless  it 
is  brought  within  the  Act,  that  is,  within 
section  11.  If  it  is  not  within  section  11, 
it  is  not  within  section  14.  If  these  bills 
are  not  within  both  those  sections,  they  are 
expressly  excluded  from  the  Act  by  sec- 
tion 23  as  bills  of  sale  executed  before  its 
commencement.  At  the  commencement 
of  the  Act  the  registration  was  void  as 
against  the  trustee  in  bankruptcy,  and,  in 
my  opinion,  could  not  be  revived  under 
the  Act  of  1878,  which  was  passed  with  a 
view  to  the  future. 

LiNDLEY,  L.J. — These  bills  were  regis- 
tered in  1857,  and  not  again  until  1881, 
when  the  time  for  registration  was  at- 
tempted to  be  extended  under  section  14 
of  the  Act  of  1878.  But  the  Mis  were 
then  void  as  against  the  trustee  in  bank- 
ruptcy, and  could  not  be  revived  by 
section  14  of  the  Act  of  1878,  which  was 
a  proviso  on  section  11. 

BowBN,  L.J.,  concurred. 

Solicitors — A.   M.  Bramall,    for    appellants; 
J.  W.  Sykes,  for  respondents. 
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July  24 


[IN  THE  COURT  OP  APPEAL.] 

THE  MORTGAGE  IKSURAKCE  COR- 
PORATION (limited)  and  the 
COMMISSIONERS       OF       IKLAKD 


REVENUE.' 


Revenue  —  Stcvmp  Duly  —  Prumiuory 
Note— Agreement—Stamp  Aa,  1870  (33 
d;  34  Vict.  e.  97),  s.  49. 

A  document  is  not  a  promissory  note 
within  the  meaning  of  section  A^  of  the 
Stamp  Act,  1870,  unless  U  contains  a 
promise  to  pay  a  definite,  ascertained 
sum  of  money,  and  unless  this  promise 
is  stibstantially  the  whole  contents  of  the 
document. 

Appeal  from  the  judgment  of  a  Di- 
visional  Court  upon  a  Case  stated  for  the 
opinion  of  the  Court  under  the  Stamp  Act, 
1870  (33  &  34  Vict.  c.  97),  s.  19. 

The  questions  for  the  opinion  of  the 
Court  were — 

1.  Whether  a  certain  instrument  was 
chargeable  with  stamp  duty  as  a  promiasoiy 
note. 

2.  K  not,  with  what  stamp  duty  it  was 
chargeable. 

The  following  is  a  copy  of  the  instrument 
in  question  : — 

"  The  Mortgage  Insurance  Corporation 
(Limited).  No.  ^0,006.  Amount  insured, 
1002.  This  policy  of  assurance  witnesseth 
that  whereas  William  Wolfe  Alexander 
Elkin,  Esq.,  of  No.  57  Warwick  Bead, 
Maida  Yale,  W.  (who  with  his  ezecntorB, 
administrators,  and  assigns  are  hereinafter 
called  '  the  assured '),  are  desirous  of  being 
insured  by  the  above-named  corporation 
as  hereinafter  appearing,  and  there  has 
been  paid  to  the  corporation  the  sum  of 
91.  78.  4d.,  being  the  agreed  premium  for 
such  assurance :  Now  these  presents  wit- 
ness that  the  corporation  do  hereby 
guarantee  to  the  assured  payment  of  the 
sum  of  lOOl.  on  the  18th  day  of  May, 
1967  :  Provided  that  if  the  assured  shall 
be  desirous  at  any  time  of  surrendering 
this  policy,  the  corporation  will  allow  to 
the  assured  the  surrender  value  thereof  as 
on  the  18th  day  of  May  last  preceding  the 
date  of  his  notice  to  surrender,  such  value 

*  Coram  Lord  Esher,  M.B.,  Lindley,  L.J., 
and  Bowen,  L.J, 


Digitized  by 


Google 


mriTTATCT.MAa  1887  to  MICHAELMAS  1888. 


Vol.  57.] 

Mortgage  Insurance  Corporation  and  Inland 

to  be  fixed  aooording  to  the  tables  of  the 
corporation  for  the  time  being  in  force 
with  reference  to  surrenders." 

The  Commissioners  of  Inland  Revenue 
aaeessed  the  instrument  as  a  promissory 
note; 

The  Divisional  Court  (Pollock,  B.,  and 
Hawkins,  J.)  were  of  opinion  that  the 
instrument  was  not  a  promissory  note 
within  the  meaning  of  section  49  of  the 
Stamp  Act,  1870  (1);  that  the  assessment 
by  the  Commissioners  of  Inland  Revenue 
was  therefore  wrong ;  that  the  instrument 
was  chargeable  with  stamp  duty  as  an 
agreement,  and  they  gave  judgment  ac- 
cordingly. 

The  case  is  reported  ante^  p.  174. 

The  Commissioners  appealed. 

The  Solicitor-General  (Sir  E,  Clarke, 
Q.C.)  and  Dicey  (The  Attomey^General 
(Sir  E.  E.  Webster,  Q,C.)  with  them),  for 
the  Commissioners  of  Inland  Revenue. 

Sir  E.  JameSy  Q,G,  (MouUon,  Q.G,,  and 
Reginald  Broion  with  him),  for  the  Mort- 
gage Insurance  Corporation  (Limited). 

The  arguments  were  substantially  the 
same  as  in  the  Court  below.  Crouch  v. 
The  Credit  Fonder  Company  (2)  was 
referred  to. 

liORD  EsHER,  M.R.— I  should  be  sorry 
that  it  should  be  supposed  that  we  are 
interfering  with  any  of  the  cases  which 
have  been  cited  to  us,  or  that  what  I  my- 
self said  in  Yeo  v.  Dawe  (3)  amounts  to 
anything  more  than  a  statement  that  the 
intention  of  the  parties  is  an  element  to 
be  taken  into  account  in  considering  what 
is  the  nature  of  a  document.  I  should 
also  be  sorry  to  derogate  in  any  way  from 
the  reasoning  in  The  British  India  Steam 

(1)  33  &  34  Vict.  c.  97,  s.  49,  eub-s.  1 :  "  The 
term  •  promissory  note '  means  and  includes 
any  document  or  writing  (except  a  bank  note) 
containing  a  promise  to  pay  any  sum  of  money." 

Sub-section  2 :  "A  note  promising  the  payment 
of  any  sum  of  money  oat  of  any  particular  fund 
which  may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  is  to  be  deemed  for  the 
purposes  of  this  Act  a  promissory  note  for  the 
said  sum  of  money." 

(2)  42  Law  J.  Rep.  Q.B.  183 ;  Law  Bep. 
8  Q.B.  374. 

(3)  33  W.  R.  739, 
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Navigation  Company  v.  The  Commis- 
eioners  of  Inland  Revenue  (4).  But  I  do 
not  think  that  either  of  these  cases  governs 
the  present  case.  In  my  opinion  the  docu- 
ment in  the  present  case  is  not  a  promissoiy 
note  within  the  meaning  of  section  49, 
because  when  the  terms  of  that  section  are 
looked  at  it  will  be  seen  from  sub-section  1 
(which  says  that  the  term  "promissory 
note"  means  any  document  "containing 
a  promise  to  pay  any  sum  of  money  ")  that 
the  document  must  contain  a  promise  to 
pay  a  defined  sum  of  money,  and  that  that 
sum  only  is  to  be  paid.  And  when  sub- 
section 2  is  looked  at,  though  it  varies 
from  sub-section  1,  beKcause  it  speaks  of 
payment  of  the  sum  being  made  out  of 
any  particular  fund  or  upon  any  condition 
or  contingency,  it  will  still  be  seen  that 
there  again  it  is  "  the  said  sum  "  that  is 
referred  to ;  so  that  no  case  is  within  the 
section  where,  instead  of  a  defined,  there 
will  be  an  undefined  sum  to  be  paid.  It 
is  not  necessary  for  us  now  to  decide 
whether  the  case  suggested  by  the  Solicitor- 
General  in  argument  of  a  document  con- 
taining promises  to  pay  two  defined  sums 
falls  within  the  section.  It  is  enough  to 
say  that  where,  though  there  be  a  promise 
to  pay  a  defined  sum,  there  are  also  stipu- 
lations such  that  there  may  be  an  undefined 
sum  to  be  paid,  in  that  case  the  document 
does  not  come  within  the  section.  As  to 
the  document  before  us  being  a  promissory 
note  in  a  mercantile  sense,  it  is  impossible 
that  it  could  ever  for  a  moment  be  supposed 
to  be  such,  and  the  observations  of  Mr. 
Justice  Blackburn  in  Crouch  v.  The  Credit 
Fonder  Company  (2)  are  strong  to  shew 
that  it  is  not  a  negotiable  instrument 
at  all.  In  my  opinion,  therefore,  the 
document  in  this  case  is  not  a  promissory 
note  within  the  meaning  of  section  49,  and 
I  think  this  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. In  considering  section  49,  the  first 
thing  that  strikes  one  is  that  it  is  one  of  a 
group  of  sections  headed  "  As  to  Bank  Notes, 
Bills  of  Exchange,  and  Promissory  Notes," 
and  the  very  fiict  that  these  documents 
are  thus  generically  described  shews  that 

(4)  50  Law  J.  Rep.  Q.B.  517 ;  Law  Rep. 
7  Q.B.  D.  165. 
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the  Legislature  was  aiming  at  instruments 
prima  facie,  at  least,  of  the  description 
mentioned.     But,   on  looking  closely  at 
the  section,  it  is  clear  that  insti'uments 
not  properly  promissory  notes  may  have 
to  be  stamped  as  such,  particularly  when 
we  look  at  sub-section  2,  for  it  is  quite 
clear   that  such  a  document  as  is  there 
mentioned  would  not  be  negotiable  as  a 
promissory  note.     The  fact  of   the  note 
being  payable  upon  a  condition  or  contin- 
gency would  destroy  its  negotiability,  and 
yet  the  note  would  have  to  be  stamped  as 
a  promissory  note.     What,  then,  is  meant 
by  the  expression  in  sub-section  1   "  con- 
taining a  promise  to  pay  any  sum    of 
money")     It  has  been  pointed  out  by 
every  one  who  has  had  to  construe  the 
section  that  the  expression  cannot  mean 
what  it  says,  but  must  be  limited  in  some 
way,  and  the  difficulty  is  to  put  a  rational 
limitation  on  it.     Now,  in  my  view,  the 
expression    must  be  limited,  at  any  rate 
to  this  extent.     First  of  all,  the  promise 
to  pay  must,  I  think,  be  a  promise  to  pay 
a  definite  sum  of  money,  not  an  indefinite 
or  unascertained  sum;  and,  in  the  next 
place,  I  think  the  words  "  containing  a 
promise  to  pay  "  must  mean  that  the  pro- 
mise to  pay  this  definite  sum  is  the  sub- 
stance— the  whole  contents — of  the  docu- 
ment, and  are  not  equivalent  to  "  contain- 
ing, amongst  a  number  of  other  stipula- 
tions, a  promise  to  pay,  &c"   Unless  some 
such  limitation  as  this  is  put  upon  the 
section,  it  would  include  every  document 
which  contained  a  promise  to  pay.    In  the 
present  case  the  document  in  question  con- 
tains a  great  deal  more  than  a  mere  pro- 
mise to  pay  a  definite  sum  of  money.     It 
contains  a  promise  at  any  time  on  request 
to  pay  an  unascertained  sum,  and  this  is 
to  be  ascertained  from  the  tables  of  the 
corporation  for  the  time  in  force,  which 
tables,  therefore,  there  is  an  implied  duty 
upon  the  corporation  to  keep.     This  docu- 
ment, therefore,  contains  so   much  more 
than  the  promise  to  pay  an  ascertained 
sum  that  I  am  of  opinion  it  is  not  a  pro- 
missory note  within  the  meaning  of  the 
section. 

Bo  WEN,  L.  J. — ^I  am  of  the  same  opinion. 
The  question  is  whether  the  document 
before  us  is  a  promissory  note  within  the 


[N.S. 

Beventte  CommUnonert^  App, 

meaning  of  section  49  of  the  Stamp  Act, 
1870.     It  is  clear  it  is  not  a  promissory 
note  at  common  law.    We  have,  howeyer, 
to  say  whether  it  is  a  promissoiy  note 
within  the  meaning  of  this  section.    The 
section  begins  by  stating  in  sub-section  1 
that  "  the  term  '  promissory  note '  means 
and  includes  any  document    or  writing 
(except  a  bank-note)  containing  a  promise 
to  pay  any  sum  of  money."    Now,  most 
mercantile  documents  contain  a  promise 
to  pay  a  sum  of  money,  and  it  can  hardly 
be  contended  that  a  document,  which  hap- 
pens to  contain  a  promise  to  pay  a  sum  of 
money,  though  it  contains  much  else  be- 
sides, and  even  though  it  contains  none  of 
the  elements  of    a    promissory  note  as 
generally  understood,  is  yet  a  '^  promissory 
note  "  within  the  meaning  of  the  section. 
Some  limitation,  therefore,  must  be  put 
upon  these  words^  and  in  my  opinion  they 
refer  to  documents,  the  contents  of  which 
consist  substantially  of  a  promise  to  pay 
a  definite  sum  of  money  and  nothing  else. 
In  this  sense  the  language  of  sub-section  I 
is  intelligible,  and  the  sub-section  work- 
able.    Then,  as  to  sub-section  2,  though  it 
brings  within  the  term  "  promissory  note," 
as  defined  by  the  section,  documents  wbidi 
are  framed  so  as  to  make  the  sum  of  money 
payable  out  of  a  particular  fund  or  upon 
a  condition  or  contingency,  still  it  is  ne- 
cessary that    the  documents    should   be 
documents  such  as  I  have  already  stated 
— namely,  documents  which  consist  of  a 
promise  to  pay  a  definite  sum,  and  sub- 
stantially of  nothing  else.     Now,  in  the 
present  case,  we  have  a  document  which 
oonsista  of  two  parts.     There  is,  first,  the 
obligation  to  pay  a  particular  sum  on  a 
given  date,  and  then  there  is  the  further 
obligation,  at  any  moment  that  the  insured 
chooses,  to  pay  him  the  surrender  value  of 
the  policy — that  is,  a  fluctuating  value; 
and  to  ascertain  this  fluctuating  value  the 
corporation  impliedly  undertake  to  keep 
tables.     It  is  quite  plain  that  the  first 
obligation,  which  alone  consists  of  a  pro- 
mise to  pay  a  definite  sum,  bat  which  sum 
is  not,  according  to  the  document,  to  be 
paid  until  the  18th  of  May,  1967,  is  in- 
tended merely  to  secure  the  performance 
of  the  further  obligation.     Under  these 
circumstances  it  cannot  be  said  that  the 
document  before  us  consisls  substantially 
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of  a  promise  to  pay  a  definite  sum  of 
money  and  nothing  more. 

I  do  not  think  that  any  of  the  cases 
cited  help  us  in  the  interpretation  of  the 
section. 

Appeal  dismissed. 

Solicitors — ^Linklater  &  Co.,  for  the  Mortgage 
Insorance  Corporation  (Limited);  Solicitors 
to  Inland  Bevenue,  for  the  Crown. 
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[IN  THE  COURT  OF  APPEAL.] 
1888       fs^KETH  {appellarU)  v.  bray 
August  7.^      (^i^«2/or   o/   Taxes)    {re- 

Revenue  — Income  Tax  — Lands  —  Salt 
Marsh — Sea  Wall  or  Embankment  for  ]}ro- 
tection  of  Lands  against  over/low  of  Tidal 
River— Deduction— l^  dc  \1  Vict.  c.  34. 
S.Z7. 

A  saU  marsh  beside  a  tidal  river,  liable 
to  be  flooded  at  every  tide,  but  worth  as 
pasturage  from  bs.  to  lOs.  an  acre  per  an- 
num, wds  assessed  to  the  income  tax  at  from 
300/.  to  Zh^l.  per  annum.  The  owner  hav- 
ing at  large  expenditure  constructed  an  em- 
bankment, which  excluded  the  tidal  ujatei', 
and  thus  raised  the  value  of  the  land  to 
from  3L  to  31.  lOs.  an  acre  per  annum,  the 
land  was  assessed  to  the  income  tax  at 
1,5721.  10s.  The  owner  claimed  a  dedv^ 
tionfrom  the  new  assessment^  under  section 
37  o/16  dh  17  Vict.  c.  34,  whu^  provides 
that  "  in  respect  of  lands,  an  aUowanoe 
and  deduction  shall  be  made  for  the  amount 
expended  by  the  landlord  or  owner  thereof 
on  an  average  of  the  twenty-one  preceding 
years  in  the  making  or  repairing  of  sea 
walls  or  other  embankments  necessary  for 
the  preservcUion  or  protection  of  such  lands 
against  the  enci'oc^iment  or  overjlomng  of 
the  sea  or  any  tidal  river" : — Held  (affirm* 
ing  the  judgment  of  the  Divisional  Court, 
ante,  p.  184),  that  as  the  embankment  wa^ 
not  made  or  required  to  protect  the  land  in 
its  then  condition,  but  to  render  the  land, 
which  had  already  been  assessed  to  the  in- 
come tax  as  worth  something,  a  new  and 
more  vcduable  property,  the  owner  was  not 
entitled  to  a  deduction  under  the  section. 

*  Coram  Lord  Bsher,  M.B.,  Lindley,  L.  J.,  and 
Bowen,  L.  J. 
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Appeal  from  the  judgment  of  a  Divi- 
sional Court  upon  a  Special  Case  stated 
for  the  opinion  of  the  Court  by  the  Income 
Tax  Commissioners  under  section  59  of  43 
&  44  Vict.  c.  19. 

The  case  is  reported  ante,  p.  184,  where 
the  Special  Case  is  set  out. 

The  Divisional  Court  gave  judgment  for 
the  respondent. 

The  appellant  appealed. 

Gripps  and  W.  F.  Graies,  for  the  appel* 
lant. — The  proper  construction  of  the  word 
**  lands  "  in  the  beginning  of  section  37  of 
16  di^  17  Vict.  c.  34  is,  lands  as  assessed — 
that  is,  in  this  case,  the  lands  not  as  a  salt 
marsh,  but  as  improved.  The  section 
makes  no  difference  between  '^ making" 
and  **  maintaining."  The  embankment  here 
not  only  improved  the  lands,  but  protects 
the  lands  so  improved.  If  the  works  are 
necessary  to  protect  the  lands  in  a  condi- 
tion to  support  the  assessed  value,  the 
allowance  must  be  made. 

The  Solicitor-General  {Sir  Edward 
Clarke,  Q.C.)  and  Dicey  {The  Attorney - 
General,SirR.  E.  Webster,  (?.(7.,  with  them), 
for  the  respondent,  were  not  called  on. 

LoBD  EsHEB,  M.K.  —  We  think  the 
judgment  of  the  Divisional  Court  was 
right.  The  question  is,  what  are  the 
«'  lands"  in  section  37  of  16  <k  17  Vict.  c. 
34  %  They  are,  in  my  opinion,  the  lands 
in  respect  of  which  the  wall  or  embank- 
ment is  made  at  the  time  of  making  it. 
If  the  wall  is  not  made  to  protect  those 
lands,  but  for  some  other  purpose,  then  it 
is  not  made  "  for  the  preservation  or  pro- 
tection" of  the  lands.  U,  for  instance, 
agricultural  lands  are  shifting  and  a  wall 
is  made  in  consequence,  it  is  made  for  the 
protection  of  the  agriciiltural  lands.  £ut 
in  the  present  case  the  wall  was  made  not 
to  protect  the  lands,  but  to  turn  them  into 
lands  of  a  different  character.  Mainten- 
ance, if  any,  of  the  wall  is  maintenance 
of  it  under  that  state  of  things. 

LiKDLET,  L.J. — I  am  of  the  same  opi- 
nion. The  lands  in  question  were  a  salt 
marsh,  and  one  naturally  asks  oneself  what 
was  the  necessity  of  protecting  a  salt  marsh 
from  the  tide.  There  is  no  evidence  that 
the  marsh  was  being  destroyed,  or  that  it 
4M 
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might  nofc  have  gone  on  in  its  former  con- 
dition for  all  time.  It  occorred,  however, 
to  the  owner  that  it  would  be  more  profit- 
able to  keep  the  water  oat,  and  it  was 
obvious  that  for  that  purpose  an  embank- 
ment was  neoessaiy.  There  was  no  neoes- 
sitj  for  keeping  the  tide  out  of  the  salt 
miofih,  and  none  for  making  the  embank- 
ment, except  the  advantage  to  the  owner 
from  the  change.  The  case  is,  therefore, 
not  within  the  section. 

BowxN,  L. J. — ^I  agree. 

Appeal  dismissed. 

Solicitors — Pater8on,Snow,Bloxani  k  Ck).,  agents 
for  Wilson,  Deacon,  Wright  &  Wilsons,  Preston , 
for  appellant ;  Inland  Bevenue  Solicitors,  for 
respondent. 


1888. 
July  2,  5 


{' 


[IN  THE  COURT  OF  APPEAL.] 

THE  GUARDIANS  OF  THE  MED- 
WAY  UNION  V.  THE  GUARDIANS 
OF  THE  BEDMINSTER  UNION. 

Poor  Law  —  SeUlement  —  Eesiience — 
Widow — Irrsinovahility — DividedParishes 
Aci,  1876  (39  <fc  40  Vict.  c.  61),  *.  34. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  129.] 


[IN  THE  COURT  OF  APPEAL.] 

'the  queen  {on  the  prosecution  of 

1888.    J      WALTER   miller)  V.  SPARKS   AND 

May  9.  I    others,  licensing  justices  of 
L  crewkerne. 

Alehouse — Licence  —Six-day  Licence — 
Renewal — Insertion  of  Condition — 9  Geo. 
4.  c.  61.  s.  \— Licensing  Act,  1872  (35  <k 
36  Vict.  c.  94),  s.  49. 

[For  the  report  of  the  above 
57  Law  J.  Rep.  M.C.  127.] 


[IN  THE  COURT  OF  APPEAL] 
1888.      1/n     re    willis;    «e  pairU 
June  8,  23.  j  ksnnedt.* 

BiUs  of  Sale — Mortgage  ofLand^AU^ 
tomment — Mortgagee  in  Possession — BUls 
of  Sale  Act,  1878  (41  d;  42  Via.  c.  31), 
S.6. 

A  douse  in  a  mortgage  of  land  foherdby 
the  mortgagor  attorns  tenant  to  the  mori- 
gagee  is  an  attornment  tohereby  a  power  of 
distress  is  given  by  way,  and  for  the  pur- 
pose only,  of  security  for  an  advance,  it 
deemed  a  biU  of  scde  by  section  ^  of  the 
BiUs  of  Sale  Act,  1878,  and  is  not  taken 
out  of  that  section  by  the  proviso  infaww 
of  mortgages  in  which  the  mortgagee  being 
in  possession  shall  have  demised  to  the 
mortgagor  as  his  tenant. 

Appeal  against  the  order  of  Cave,  J., 
directing  the  payment  to  the  trustee  in 
bankruptcy  of  the  proceeds  of  a  distress 
levied  by  a  mortgagee  on  the  goods  of  tiie 
bankrupt  on  premises  occupied  by  hixo. 

The  indenture  of  mortgage  witDeased 
that  F.  W.  Willis  attorned  and  became 
tenant  from  quarter  to  quarter  to  the 
mortgagee  in  respect  of  the  premises  at  a 
yearly  rent,  the  first  payment  to  be  mada 
on  the  first  day  of  the  month  next  after 
any  interest  thereby  secured  should  have 
become  in  arrear. 

The  interest  on  the  mortgage  was  largdy 
overdue  when  the  distress  was  made^ 
and  the  bankrupt  was  adjudicated  on  an 
act  of  bankruptcy  committed  before  the 
distress. 

The  following  judgment  was  (on  May  9) 
delivered  by — 

Cave,  J. — The  question  I  have  to  de- 
cide is  whether  this  distress  was  unlawful 
by  reason  of  the  6th  section  of  the  Bills 
of  Sale  Act,  1878.  It  is  there  enacted 
that  "every  attornment,  instrument,  or 
agreement,  not  being  a  mining  lease, 
whereby  a  power  of  ^stress  is  given  or 
agreed  to  be  given  by  any  person  to  any 
other  person  by  way  of  secuiity  for  any 
present,  future,  or  contingent  debt  or  ad- 
vance, and  whereby  any  rent  is  reserved 

♦  Coram  Lord  Esher,  M,R,,  Liudley,  L.J.,  and 
Lopes,  L.J, 
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at  made  payable  as  a  mode  of  providing 
&ft  the  payment  of  interest  on  such  debt 
d?  advance,  or  otherwise  for  the  purpose 
of  such  security  only,  shall  be  deemed  to 
be  a  bill  of  sale  within  the  meaning  of 
this  Act  of  any  personal  chattels  which 
may  be  seized  or  taken  under  such  power 
of  distress;  provided  that  nothing  in  this 
section  shall  extend  to  any  mortgage  of 
any  estate  or  interest  in  any  land,  tene- 
ment, or  hereditament  which  the  mort- 
gagee, being  in  possession,  shall  have  de- 
mised to  the  mortgagor  as  his  tenant  at  a 
feir  and  reasonable  rent."  It  was  admitted 
at  the  trial  that,  if  the  case  fell  within 
the  section  and  not  within  the  proviso, 
the  distress  became  by  virtue  of  the  Acts 
of  1878  and  1882  unlawful,  and  the  trus- 
tee was  entitled  to  the  money  realised. 

The  first  contention  on  behalf  of  the 
respondent  was  that  the  case  did  not  come 
viUiin  the  section  at  all,  and  in  support 
of  that  proposition  the  case  of  ffall  v. 
Comfort  (1)  was  strongly  pressed  upon 
me.  In  that  case  a  mortgage  deed  con- 
tained a  clause  by  which,  for  the  purpose 
of  securing  the  punctual  payment  of  the 
interest,  the  mortgagor  attorned  tenant  to 
the  mortgagee,  and  the  mortgagee  had  a 
power  of  re-entry  for  default  in  payment. 
Default  was  made,  and  the  mortgagee 
commenced  an  action  for  the  recovery  of 
the  premises,  and  applied  for  judgment 
under  Order  XIV.  Upon  the  hearing  of 
the  summons,  the  defendant  objected  that 
the  attornment  clause  was  void  under  the 
Bills  of  Sale  Acts,  so  that  no  tenancy  had 
in  feet  been  created.  The  Court,  however, 
held  that  the  clause  was  not  rendered  void 
by  those  Acts.  The  actual  decision  has 
no  bearing  on  this  case ;  but  it  was  con- 
tended that  the  reasoning  by  which  it  was 
arrived  at  is  conclusive  in  favour  of  the 
respondent.  In  order  to  test  that,  it  is 
necessary  to  see  what  points  were  actually 
u^ed  and  decided  in  that  case.  For  the 
defendants  it  was  contended  that,  as  the 
attornment  clause  purported  to  create  a 
tenancy  to  which  a  power  of  distress  is 
incident,  and  so  gave  power  to  seize  per- 
sonal chattels,  it  was,  in  fact,  a  bill  of 
sale,  and  so  came  within  section  3  of  the 

(1)  66  Law  J.  Rep.  Q.B.  185:  Law  Rep. 
18Q.B.D.1L 
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Act  of  1878.  It  was  also  contended  that 
it  amounted  to  a  licence  to  take  podsee- 
sion  of  personal  chattels  as  security  for 
a  debt,  and  so  came  within  section  4. 
According  to  the  report  it  was  also  con- 
tended that  it  came  within  section  6 ;  but 
I  cannot  understand  how  that  could  be, 
for  no  personal  chattels  had  been  seized 
or  taken  under  the  distress,  and  there  is 
nothing  in  that  section  to  make  the  at- 
tornment itself  void.  The  Lord  Chief 
Justice  held  that  the  attornment  clause 
was  not  within  the  Act,  that  it  was  not  a 
bill  of  sale  within  section  3,  nor  a  licence 
to  take  possession  of  personal  chattels  as 
security  for  a  debt  within  section  4,  be- 
cause it  had  not  the  character  or  incidents 
of  a  bill  of  sale  properly  so  called,  and 
because,  if  it  were  within  those  sections, 
every  lease  would  be  within  the  Acts. 
That  reasoning,  if  I  may  respectfully  say 
so,  is  perfectly  good,  but  it  applies  ob^ 
viously  to  sections  3  and  4  only;  for, 
first,  in  section  6  it  is  expressly  provided 
that  an  attornment,  &c.,  shall  be  deemed 
to  be  a  bill  of  sale,  which  implies  that, 
but  for  the  section,  it  would  not  have 
been  one  at  all,  and  makes  it  one  for 
the  purposes  of  that  section  only ;  and, 
secondly,  there  is  nothing  in  section  6  to 
bring  an  ordinary  lease  within  the  sec- 
tion, and  indeed  there  is  an  express  ex- 
ception of  a  mining  lease,  which,  as  an 
anomalous  document  amounting,  not  to  a 
demise,  but  to  a  sale  of  the  minerals, 
might  otherwise  have  been  thought  to 
have  been  within  the  Act.  It  is  more 
difficult  to  explain  the  language  of  Mr. 
Justice  Manisty,  as  he  seems  to  have 
thought  that,  if  an  attornment  in  a  mort- 
gage deed  were  within  section  6,  an 
ordinary  lease  would  also  be  within  it, 
which  is  clearly  not  the  case,  so  that  it 
seems  probable  he  was  referring  to  sec- 
tions 3  and  4,  to  which  this  observation 
as  to  leases  would  apply,  rather  than  to 
section  6,  to  which  it  would  not  apply. 
The  words  of  section  6,  omitting  what  is 
immaterial  for  the  present  purpose,  are  i 
"  Every  attornment,  whereby  a  power  of 
distress  is  given  by  way  of  security  for 
any  present  advance,  and  whereby  any 
rent  is  reserved  as  a  mode  of  providing 
for  the  payment  of  interest  on  such  ad- 
vance,  shall  be  deemed,  &c."    Why  do  not 
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these  words  exactly  describe  such  an  at- 
tornment clause  as  that  in  the  present 
deed  ?  It  is  said  by  Mr.  Justice  Manisty, 
in  the  case  cited,  that,  to  be  within  section 
6,  the  power  to  distrain  must  be  expressly 
given,  and  must  be  a  special  power,  not 
the  usual  power  of  distress  incident  to  a 
demise,  and  that  it  must  be  a  power 
given  over  some  particular  goods.  But 
such  a  power  would,  as  it  seems  to  me,  be 
an  authority  or  licence  to  take  possession 
of  personal  chattels  as  security  for  a  debt 
within  section  4  of  the  Act.  Consider 
the  consequences  which  would  follow  from 
holding  that  such  an  attornment  clause 
was  not  within  section  6.  A  money- 
lender's security  is  often  taken  upon  goods 
or  premises  occupied  by  the  borrower.  In 
such  a  case  the  money-lender  need  only 
resort  to  the  device  of  a  sub-demise  and 
an  attornment  clause,  and  his  power  to 
seize,  so  far  as  the  rent  reserved  goes, 
provided  it  is  a  fair  rent,  will  be  free  from 
all  the  restrictions  of  the  Bills  of  Sale 
Acts.  It  is  also  said  that,  if  this  con- 
struction is  adopted,  an  attornment  clause, 
so  far  as  it  confers  a  power  of  distress, 
will  no  longer  be  of  any  value.  I  think 
that  is  so,  but  I  also  think  that  that  is 
exactly  what  the  Legislature  intended 
when  section  6  was  enacted,  as  enabling  a 
mortgagor  to  retain  the  outward  semblance 
of  wealth,  while  secretly  giving  his  mort- 
gagee power  to  take  possession  of  the 
mortgagor's  goods  and  chattels  to  the  ex- 
clusion of  the  other  creditors.  Moreover, 
it  does  not  appear  that  in  Hall  v.  G(mf<yrt 
(1)  the  attention  of  the  Court  was  called 
to  Ex  parte  Jackson  (2),  in  which  Lord 
Justice  Baggallay  expressed  a  clear  opinion 
that  such  an  attornment  clause  as  was 
used  in  the  present  case  would  come  with- 
in section  6  of  the  Act  of  1878.  For 
these  reasons  I  have  come  to  the  conclu- 
sion that  the  clause  in  question  does  fall 
within  that  section. 

The  next  contention  was  that,  if  the 
case  came  within  the  6th  section,  it  also 
came  within  the  proviso  at  the  end,  "that 
nothing  in  this  section  shall  extend  to  any 
mortgage  of  any  estate  or  interest  in  any 
land,  tenement,  or  hereditament,  which 
the  mortgagee,  being  in  possession,  shall 

(2)  Law  Rep.  U  Ch.  D.  725. 


have  demised  to  the  mortgagor  as  his 
tenant  at  a  fair  and  reasonable  rent."  In 
support  of  this  contention  the  cases  of  In 
re  The  Stockton  Iron  Furnace  Compamy 
(3)  and  Ex  parte  Punnett  (4)  were  dted. 
In  the  first  of  those  cases  Lord  Justioe 
James  held  that,  when  by  the  mortgage 
deed  an  actual  lease  is  created  with  a  re- 
servation of  rent,  the  mortgagees  are  as 
much  mortgagees  in  possession  for  all  pur- 
poses of  teeing  the  account  of  what  is 
due  on  the  mortgage  as  if  they  had 
granted  the  lease  to  some  new  lessee  and 
had  given  notice  to  that  leasee  to  pay  the 
rent  to  them.  In  the  second  case  a  mort- 
gagor had  created  two  mortgages,  and  had 
attorned  tenant  to  the  first  mortgagee  in 
the  first  mortgage  deed,  and  also  to  the 
second  mortgagee  in  the  second  mortgage 
deed.  The  Court  held  that  the  right  of 
the  second  mortgagee  to  distrain  under 
his  attornment  clause  was  not  affiBcted  by 
the  prior  attornment  to  the  first  mort- 
gagee. It  was  contended  on  behalf  of  the 
mortgagee  on  the  argument  of  this  motion 
that  the  first  of  these  cases  estabhshed 
that  a  mortgagee  with  an  attornment 
clause  was  a  mortgagee  in  possession 
within  the  meaning  of  the  proviso,  and 
that  the  second  mortgagee  dealt  with  in 
the  other  case  would  be  within  the  section 
and  outside  the  proviso,  thus  seeking  to 
meet  the  difficvdty  that  the  constrac- 
tion  of  the  proviso  contended  for  would 
leave  nothing  for  the  body  of  the  section 
to  operate  upon.  But,  as  it  seems  to  me, 
a  second  mortgagee  with  an  attornment 
clause  must  occupy,  as  regards  a  third  in« 
cumbrancer,  the  position  which  the  first 
occupies  with  regard  to  the  second ;  and, 
if  the  first  must  be  treated,  as  between 
himself  and  the  second  mortgagee,  as 
being  a  mortgagee  in  possession,  so  mnsi 
the  second  mortgagee  be  treated  as  re- 
gards a  third,  and  so  also  must  the  third, 
if  he  has  an  attornment  daose,  as  against 
the  fourth,  if  there  is  ona  In  that  case 
eveiy  mortgagee  with  an  attornment  clause 
would  come  within  the  proviso,  and  no- 
thing would  be  left  for  the  section  to 
operate  on.     The  words  in  the  proviso 

(3)  48  Law  J.  Rep  Chanc.  41 7  ;  Law  Rep.  10 
Ch.  D.  336. 

(4)  5Q  Lsiw  f.  Rep.  Cl«nc.  213;  Law  Rap. 
16  Ch.  D.  226. 


Digitized  by 


Google 


Vol.  570 


MICHAELMAS  1887  to  MICHAELMAS  1888. 


637 


Ih  re  WxUii  ;  ex  parte  Kennedy,  App, 
are, ''  which  the  mortgagee,  being  in  pos- 
session, shall  have  demised/'  and  I  think 
these  words  can  only  apply  to  a  case 
where  the  mortgagee  has  taken  actual 
possession  under  his  mortgage  deed,  and 
bassaheequently  demised  to  the  mortgagor, 
and  not  to  a  case  where  there  had  been 
no  actual  taking  of  possession,  and  the 
d  emise  has  been  created  by  the  mortgage 
d  eed  itself.  This  construction  seems  to 
me  not  only  more  consonant  with  the 
language  of  the  proviso,  but  also  more 
calculated  to  secure  the  objects  of  the 
section.  If  the  construction  contended 
for  were  correct,  the  creditors  might  see 
all  the  chattels  on  the  mortgagor's  pre- 
mises swept  away  by  the  mortgagee, 
although  nothing  had  taken  place  which 
could  lead  them  to  suspect  that  he  had 
given  any  one  the  power  of  seizing  them 
to  the  ezduaion  of  the  other  creditors, 
while  in  the  other  case  the  chattels  could 
only  be  swept  away  where  the  mortgagee 
had  actually  taken  possession,  a  fact  which 
it  is  di£Bcult,  if  not  impossible,  to  keep 
secret.  For  these  reasons  I  am  of  opinion 
that  the  trustee  is  entitled  to  the  order  he 
asks  for,  with  costs. 

French^  Q.C.^  and  R.  0.  B,  Lane,  for 
the  mortgagee.  —  The  mortgage  comes 
within  the  proviso  to  section  6  of  the  Bills 
of  Sale  Act,  1878.  It  is  a  mortgage  of 
land  which  the  mortgagee  being  in  posses- 
sion demised  to  the  mortgagor  at  a  fair 
rent.  It  was  not  necessary  for  the  mort- 
gagee to  go  through  the  fiction  of  taking 
possession,  but  the  clause  in  the  deed  was 
sufficient  to  give  him  possession. 

They  relict  on  Hall  v.  Comfort  (1)  and 
Baicheldor  v.  Yates  (5).  An  attornment 
clause  of  this  kind  makes  the  mortgagee  a 
mortgagee  in  possession — In  re  The  Stock- 
ton Iron  Furnace  Company  (3) ;  and 
In  re  Thompson;  ex  parte  Williams  (6)  is 
distinguishable,  because  in  this  case  the 
rent  is  about  the  real  value. 

They  cited  also  Ex  parte  Jackson  ;  in 
re  Bowes  (2)  and  Fx  parte  Voisey  ;  in  re 
Knight  (7). 

(u)  57  Law  J.  Bep.  Chanc.  697;  Law  Rep. 
38  Ch.  D.  112. 

(6)  47  Law  J.  Rep.  Bankr.  26;  Law  Rep. 
7  Ch.  D.  138. 

(7)  62  Law  J.  Bep.  Chanc,  121 ;  Law  Bep. 
?lCh.  D.i42, 


Cooper  Willis,  Q,C.,  and  B.  Houghton^ 
for  the  trustee. — Cases  decided  under  the 
Bankruptcy  Act,  1869,  are  not  material, 
as  they  turn  on  frauds  against  the  Bank- 
ruptcy Acts  and  not  on  the  BUls  of  Sale 
Act,  1878. 

They  dted  Fx  parte  Funnett  (4). 

The  object  of  section  6  of  that  Act  was 
to  require  attornment  clauses  to  be  re- 
gistered, and  the  proviso  in  favour  of 
mortgagees  in  possession  applies  only  to 
mortgagees  actually  in  possession  under 
the  r<3sponsibilities  of  that  character. 

Stanley  v.  Grundy  (8)  was  referred  to. 

French,  Q.C,  in  reply,  referred  to 
Daubuz  V.  Lavington  (9). 

Cur.  adv.  tndt. 

Ltndley,  L.J.  (on  June  23). — The  6th 
section  of  the  Bills  of  Sale  Ac^-,  1878,  ap- 
plies to  attornments  whereby  a  power  of 
distress  is  given  by  way  of  security  for  a 
debt.  It  does  not  extend  to  ordinary  leases, 
as  was  suggested  in  Hall  v.  Comfort  (1). 
In  that  case  it  was  said  that  section  6  did 
not  apply  to  attornments  in  mortgages, 
and  Mr.  Justice  Manisty  appears  to  have 
expressed  the  opinion  that  it  does  not  apply 
to  attornments  where  there  is  no  express 
power  of  distress^  The  true  meaning  in 
my  opinion  is  that  every  attornment  by 
way  of  security  is  struck  at,  as  well  as 
some  forms  of  giving  powers  of  distress 
which  are  not  attornments — that  is,  agree- 
ments by  which  powers  of  distress  by  way 
of  security  are  expressly  given.  The  latter 
power  is  not  so  beneficial  to  the  mortgagee 
as  the  former,  as  it  does  not,  like  an  attorn- 
ment, give  him  the  power  of  a  landlord 
to  distrain  on  the  goods  of  a  stranger  on 
the  premises.  The  difficulty  in  the  section 
arises  from  the  proviso.  It  does  not  say 
that  nothing  in  the  section  shall  apply  to 
an  attornment  at  a  fair  rent,  but  that 
"  nothing  shall  extend  to  any  mortgage  of 
any  estate  or  interest  in  any  land,  tone, 
ment,  or  hereditament,  which  the  mort* 
gagee  being  in  possession  shall  have 
demised  to  the  mortgagor  at  a  fair  and 
reasonable  rent."  Does  that  protect  an 
attornment  clause  at  a  fair  rent  in  the 

(8)  62  Law  J.  Rep.  Chanc.  248;  Law  Rep. 
22  Ch.  D.  478. 

(9)  63  Law  J.  Rep.  Q.B.  369;  Law  Bep.  13 
Q  B.  D.  347. 
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In  re  WiUit ;  ex  parte  Kennedy y  Aj)^. 

mortgage  deed  itself?  In  other  words^  is 
a  mortgagee  with  an  attornment  clause  a 
mortgagee  in  possession  within  the  mean- 
ing of  &e  proviso  f  There  is  a  difficoltj  in 
giving  effect  to  the  word  "  mortgage  "  in 
the  proviso,  hut  the  whole  is  governed  by 
the  words  *'  mortgagee  in  possession/'  and 
I  cannot  think  that  the  proviso  in  the 
section  was  intended  to  take  out  of  the 
enacting  part  a  deed  which  is  at  one  and 
the  same  time  a  mortgage  and  a  demise. 
What  is  referred  to  is,  I  think,  a  mortgagee 
who  comes  into  possession  after  the  mort- 
gage. This  seems  necessary  to  carry  out 
the  policy  of  the  Act,  which  was  to  require 
a  registered  deed  when  money  is  lent  on 
the  security  of  chattels,  as  happens  when 
there  is  an  attornment  clause  in  a  mort- 
gage of  land. 

Lopes,  L.  J. — I  agree  with  the  judgment 
of  Mr.  Justice  Cave.  The  mortgage  in 
question  is  within  the  first  part  of  section 
6|  and  the  proviso  is  in  my  opinion  limited 
to  cases  in  which  the  mortgagee  takes 
actual  possession. 

Lord  Esher,  M.R. — I  am  not  prepared 
to  disagree  with  the  judgment  of  the  Court, 
but  I  feel  doubts  about  it  which  have  not 
been  lessened  by  the  judgments  of  the 
Lords  Justices. 

Appeal  dismissed;  leave  to  appeal 
to  the  House  of  Lords  given. 

Solicitors— Travers- Smith    &  Braithwaite,  for 
appellant ;  Blewitt  &  Tyler,  for  trustee. 


[IN  THE  COURT  OP  APPEAL.] 
1888     r  ^^^^^^'^  {appellant)  v.  mayor, 

T  12    \      ^^^^*M^^>   ^^^^     CITIZENS    OP 

^"^®     '  [^    ST.  ALBANS  (respondents).* 

Justices,  Appeal  from — Special  Case — 
Application  in  Writing — Service  of  Appli- 
cation on  Clerk  to  Justices — Summary 
Jurisdiction  Act,  1879  (42  d&  43  Vict, 
c.  49),  8.  33 — Summary  Jurisdiction  Rules, 
1886,  rule  18. 

[For  the  report  of  the  above  case,  see 
57  Law  J.  Rep.  M.C.  118.] 


[IN  THE  COURT  OF  APPEAL.] 

1888.  1  /n   rtf  A  peohibition  to  the 

July  3.   >  mayob's  court,  london,  in  an 

Aug.  9.  J     ACTION  OF   BEOAD  V.   PEBKINB.* 

Pra^ctice — Prohibition — Want  oj  Juris- 
diction —  Acquiesceruse  —  Mayor's  Court, 
London. 

Prohibition,  though  of  right,  is  not  qf 
course;  and  where  the  defect  in  the  juris- 
diction of  the  inferior  Court  is  not  ap- 
parent, hut  depends  upon  somefcKt  in  As 
knowledge  of  the  applioomt  whiA  he  might 
ham  brought  forward  in  the  inferior 
Court,  the  Court  will  not  issue  prohibition 
after  the  applicant  has  allowed  the  inferior 
Court  to  proceed  to  judgment  vntlwut 
taking  the  objection,  urdess  upon  an  irre- 
sistible case  and  an  excuse  for  the  delay t 
siush  as  disahility^  malpractice,  or  matters 
newly  corns  to  the  knowledge  of  the  appli- 
cant. 

Opinion  of  Willks,  J.,  in  The  Mayor 
&c.  of  London  v.  Cox  (36  Law  J.  Rep. 
Exch.  225,  at  p.  243 ;  Law  Rep.  2  E.  &  L 
App.  239,  at  p.  283)  approved  and 
adopted. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court  (Mathew,  J.,  and  Smith,  J.) 
reversing  an  order  of  Field,  J.,  grantmg 
prohibition  to  restrain  proceedings  in  the 
Mayor's  Court,  London,  upon  a  judgment 
obtained  in  that  Court  in  an  action  of 
Broad  v.  Perkins. 

The  action  was  brought  to  recover 
damages,  laid  at  an  amount  exceeding  50^, 
in  respect  of  an  alleged  libel  contained  in  a 
letter  written  by  the  defendant.  The  de- 
claration contained  no  allegation  that  the 
libel  was  published  within  the  jurisdiction 
of  the  Mayor's  Court  The  trial  of  the 
action  took  place  on  the  1st  of  November, 
1887,  when  a  verdict  was  found  for  the 
plaintiff  for  40^.  damages,  which  entitled 
the  plaintiff  to  the  costs  of  the  action. 
On  the  3rd  of  November  judgment  wm 
signed;  on  the  15th  of  November  the 
damages  were  paid  j  on  the  16th  of  No- 
vember the  costs  were  taxed ;  and  on  the 
17th  of  November  the  reooid  was  com- 
pleted by  filling  in  the  amount  of  the 

*  Coram  Loid  Esher,  M.E.,  Cotton,  L.J^ 
liindley,  L.J.,  Bowen,  L.J.,  Fry,  LJ*  *»^ 
Lopes,  L.J. 
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Broad  v.  Perkins,  App. 
ooBta.  On  the  23rd  of  November  the  de- 
fendant in  the  action  applied  to  Field,  J., 
for  a  prohibition  to  the  Mayor's  Court 
to  xestTain  the  plaintiff  £rom  proceeding 
forther  in  the  action,  on  the  ground  that 
the  libel  was  not  published  within  the 
JTuifldiction  of  the  Mayor's  Court.  Field, 
J.)  was  of  opinion  that  the  defendant  was 
entitled  to  the  prohibition  as  a  matter  of 
right,  aud  made  an  order  granting  the 
prohibition  accordingly.  The  Divisional 
Court  set  aside  the  order. 

The  defendant  in  the  action  appealed. 

Lord  Esher,  M.E.,  Idndley,  L.J.,  and 
Bowen,  L.J.,  having  come  to  the  conclu- 
abn  that  the  Mayor's  Court  had  no  juris- 
diction, reserved  the  question  whether  the 
granting  of  the  prohibition  was  a  matter 
of  discretion  or  not  for  hearing  before  the 
foil  Court. 

Jvly  3,  1888.— Coci,  Q.G.  {T.  Trevor 
White  with  him),  for  the  appelliuit. — ^XJpon 
the  application  of  a  party  to  proceedings 
in  an  inferior  Court,  and  upon  proper 
infomoation  laid  before  the  Court,  the 
Supreme  Court  is  bound  at  any  time  before 
final  execution  issued  in  the  inferior  Court 
to  issue  prohibition  to  restrain  the  inferior 
Court  from  proceeding  in  matters  not 
▼ithin  its  jurisdiction.  In  other  words, 
prohibition  may  be  claimed  as  of  right. 

He  cited  and  referred  to  the  foUowing 
cases  and  authorities :  2  Co,  Inat.  602, 
607,  Aston  v.  Cctstle-birmidge  Chapel  (1), 
Woodward  v.  Bonithan  (2),  Serjeant  Mor- 
U»Cs  Case  (3),  The  Lord  Admiral  v.  Idn- 
•ferf  (4),  Ford  V.  Welden  (b),  The  Bishop  of 
St.  Danidls  v.  Lwsy  (6),  Buggin  v.  Bennett 
(7),  Bodenham  v.  Bicketts  (8),  Burder  v. 
veleif  (9),  The  Mayor  of  London  v.  Cox 
(10),  Forster  v.  Forster  (11),  De  Haher  v. 


(1)  Hobart,  66. 

(2)  Sir  T.  Raym.  3. 

(3)  1  Sid.  65. 

(4)  1  Sid.  178. 

(5)  Sir  T.  Raym.  92. 

(6)  1  Lord  Baym.  639. 

(7)  4  Burr.  2035. 

(8)  6  Nev.  &  M.  170. 

(9)  12  Ad.  k  E.  233,  at  p.  263. 

(10)  36  Law  J.  Rep.  Exch.  225 ;  Law  Rep. 
3  S.  A:  L  App.  239. 

(11)  4  B.  &  S.  187 ;  32  Law  J.  Rep.  Q.B.  312. 


The  Queen  of  Portugal  (12),  QwvrtJy  v. 
Timmvns  (13),  Worthington  v.  Jeffries  (14), 
Chambers  v.  Green  (15),  EUis  v.  Fleming 
(16),  Bridge  v.  Branch  (17),  Heyworth  v. 
The  Mayor  tkc,  of  London  (18),  Knotoles 
V.  Holden  (19),  and  Martin  v.  Mackonoehie 
(20).  The  cause  of  action,  not  being 
stated  to  have  arisen  within  the  jurisdic- 
tion, must  be  taken  to  be  out  of  it — 
Stanyon  v.  Davis  (21). 

W.  WiUis,  Q.G.,  and  FUlan  (Keeling 
with  them),  for  the  respondent. — Prohibi- 
tion, though  due  ex  debito  justituje,  will 
not  be  granted  where  a  party  has  acquiesced 
in  the  jurisdiction  (the  Crown  only  ex- 
cepted)—^A6  Case  of  the  Admiralty  (22). 
If  a  pe^y  lies  by  and  will  take  his  chance, 
he  cannot  apply  for  the  writ  after  judg- 
ment. 

They  dted  and  referred  to  the  following 
cases  and  authorities — Comyn's  Dig.9  tit. 
« Prohibition  "D.  (citing  2  Bolle),  Arwn. 
(23),  Vanaore  v.  Spleen  (24),  Chickham 
V.  Dickson  (25),  Pod  v.  Gardner  ^26), 
Argyle v. Himt  (27),  Hotoe v.  Iiappierl2S), 
FuU  V.  Hutchins  (29),  Blacquiere  v.  Sauy- 
kins  (30),  Gould  v.  Gapper  (31),  Ladbroke 
V.  Crickett  (32),  Camden  v.  Home  (33), 
Ex  parte  Cowan  (34),  Rickets  v.  Bodeiv- 


(12)  17  Q.B.  Rep.  196 ;  20  Law  J.  Rep.  Q.B 
488. 
(i3)  Law  Rep.  9  C.P.  416». 

(14)  44  Law  J.  Rep.  C.P.  209;  Law  Rep. 
10  C.P.  379. 

(15)  44  Law  J.  Rep.  Clianc.  600;  Law  Rep. 
20  Bq.  552. 

(16)  45    Law    J.    Rep.  C.P.  512;  Law  Rep. 
1  C.P.  D.  237. 

(17)  Law  Rep.  1  C.P.  D.  633. 

(18)  1  Cab.  &  E.  312. 

(19)  24  Law  J.  Rep.  Exch.  223. 

(20)  49  Law  J.  Rep.    Q.B.    9;    Law    Rep. 
3  Q.B.  D.  730. 

(21)  6  Mod.  222. 

(22)  12  Rep.  77. 

(23)  1  Ventris,  343. 

(24)  Carth.  33. 

(25)  12  Mod.  132. 

(26)  12  Mod.  207. 

(27)  1  Stra.  187. 

(28)  4  Burr.  1945,  at  p.  1949. 

(29)  2  Cowp.  422. 

(30)  1  Dougl.  378. 

(31)  5  East,  348. 

(32)  2  Term  Rep.  649,  at  p.  654. 

(33)  4  Term  Rep.  382,  at  p.  397. 

(34)  3  B.  &  Aid.  123. 
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Broad  v.  Perkim^  App, 

ham  (35),  YaUa  v.  Palmer  (36),  RcherU  v. 
HumbyJS7),  Serjeant  r.  Dale  (38),  Mars^ 
den  y.  Wardle  (39),  and  Jackson  v.  Beath 
moni  (40). 

C7o^,  Q.C7.,  replied. 

Cur,  adv,  tmU. 

Lord  Esheb,  M.R.  (on  August  9, 1888), 
read  the  following  judgment  of  the  Court: — 

The  Court,  having  considered  this  case, 
has  come  to  the  conclusion  that  it  is  within 
the  proposition  laid  down  in  the  opinion  of 
Mr.  Justice  Willes  in  The  Mayor  <C*c.  of 
London  v.  Cox  (41),  and  that  tiie  propo- 
sition is  to  be  accepted  as  law.  It  seems 
to  us  that  the  House  of  Lords  adopted 
that  opinion  as  a  whole.  "Where  the 
defect  is  not  apparent,  and  depends  upon 
some  fact  in  the  knowledge  of  the  appli- 
cant which  he  had  an  opportunity  of 
bringing  forward  in  the  Court  below,  and 
he  has  thought  proper,  without  excuse,  to 
allow  that  Court  to  proceed  to  judgment 
without  setting  up  the  objection,  and  with- 
out moving  for  a  prohibition  in  the  first 
instance — considering  the  conduct  of  the 
applicant,  the  importance  of  making  an 
end  of  litigation,  and  that  the  writ,  though 
of  right,  is  not  of  course,  the  Court  will 
decline  to  interpose  except  upon  an  irre- 
sistible case  and  an  excuse  for  the  delay, 
such  as  disability,  malpractice,  or  matter 
newly  come  to  the  knowledge  of  the  ap- 
plicant.'' This  rule,  however,  does  not 
affect  the  right  of  the  Crown  to  claim  a 
writ  of  prohibition  at  any  stage. 

Appeal  dismissed. 


Solicitors — Cave,  Cox,  Cave  &  Lafone,  for  ap* 
pellant ;  T.  Connolly,  for  respondent. 


(3.'>)  4  Ad.  &  K.  433,  at  p.  441. 

(36)  6  Dow.  &  L.  283,  at  p.  288. 

(37)  3  Mee.  &  W.  120. 

(38)  46  Law  J.  Rep.  Q.B.  781,  at  p.  786 ;  Law 
Rep.  2  Q.B.  D.  558,  at  p.  568. 

(39)  3  £.  &  B.  695  ;  23  Law  J.  Rep.  Q.B.  263. 

(40)  11  Kxcb.  Rep.  300. 

(41)  36  Law  J.  Rep.  Kxch.  225,  at  p.  243 ; 
Law  Rep.  2  £.  &  I.  App.  239,  at  p.  283. 


[IN  THE  COURT  OF  APPEAL.] 


1888    "1 
June  4.  J 


May  18. 


nSABLE    v.  THE    GUABDIAN8    OF 
PETEBSFIELD  UNION.* 


Public  Health — Eural  Sanitary  Aviho- 
rity — Limitation  of  Action —  Guardiant 
of  the  Poor-^Public  Health  Ad,  1875 
(38  <fc  39  Vict.  c.  65),  s.  9—22  cfc  23  Ykt, 
c.  49.  s.  1. 

The  limitation  of  a  half  year  and  ^km 
months  imposed  by  the  Poor  Law  Act  (22  i; 
23  Vict.eA2)ontherecoveryof"anydtU 
incurred  by  guardians  of  unions^*  «*« 
read  with  the  recital  as  to  debts  incurred  in 
the  administration  of  the  laws  for  the  n^f 
of  the  pooTy  does  not  apply  to  debts  am- 
ing  out  of  contracts  for  works  made  h^ 
guardians  as  rural  sanitary  authoritjf 
under  the  Public  Health  Act,  1875. 

Appeal  by  defendants  against  the  jadg- 
ment  of  Butt,  J.,  in  an  action  by  a  con- 
tractor against  guardians  of  the  poor, 
being  also  a  rural  sanitary  authority,  in 
respect  of  contracts  for  the  makmg  of 
sewers,  laying  of  water  mains,  the  eredion 
of  an  engine  and  boiler,  and  constnicting 
water- works.  The  defendants  pleaded  tbat 
the  plaintiff  did  not  commence  proceedings 
within  the  half  year,  or  the  three  montte 
after,  required  by  22  &  23  Vict.  c.  49.  The 
learned  Judge  gaye  judgment  for  the 
plaintiff. 

The  Act  22  is  23  Vict.  c.  49  ledtes  the 
expediency  of  defining  and  limiting  the 
period  during  which  any  debt  thereafter  in- 
curred by  guardians  of  unions,  panshee,  or 
district  boards  of  management  in  the  ad- 
ministration of  the  laws  for  the  relief  of 
the  poor,  might  be  paid,  and  by  section  1 
provides  that  such  debt  shall  be  paid  with- 
in the  half  year  in  which  the  same  shall 
have  been  incurred  or  become  due,  or 
within  three  months  alter  the  expiration 
of  such  half  year. 

By  the  Public  Health  Act,  1875  (38  * 
39  Vict.  c.  65),  the  duties  of  a  rural  sani- 
tary authority  were  imposed  on  guardians 
of  the  poor,  and  it  was  provided  by  section 
9  that  subject  to  the  provisions  of  that  Act 
all  statutes,  orders,  and  legal  provisioBS 
applicable  to  any  board  of  guardians  should 

*  Coram  Lindley,  L. J.,  and  Bowen,  L.J. 
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JDearle  v.  Petergfield  €huvrdia/ns,  App. 
apply  to  them  in  their  capacity  of  rural 
sanitary  authority  under  that  Act  for  the 
pnrpofies  of  that  Act 

LwraUy  Smithy  Q.C.f  and  G.  G.  Green- 
toood,  for  the  defendants. — The  period 
allowed  by  the  Act  as  to  boards  of  guar- 
dians applies  to  debts  incurred  in  their 
character  of  a  rural  sanitary  authority, 
being  included  in  the  words  "  any  debt 
hereafter  incurred." 

They  cited  Rhodes  v.  Tlie  Gitardians  of 
Paieley  Bridge  Union  (1). 

Eobert  Wallaoe,  for  the  plaintiff.— The 
debts  as  to  which  the  limitation  applies  are 
confined  to  debts  incurred  in  the  adminis- 
tration  of  the  laws  for  the  relief  of  the 
poor.  The  debt  in  respect  of  which  the 
action  is  brought  comes  under  the  head  of 
a  special  expense,  which  by  sections  229 
and  230  is  made  a  separate  charge  on  the 
place,  and  is  not  a  general  expense  charge- 
able on  the  poor  rate. 

Z.  Smith,  in  reply,  contended  that  there 
was  no  distinction  between  the  general  and 
special  fund  for  the  payment  of  liabilities 
of  the  board,  and  cited  Blackburn,  J.,  in 
The  Queen,  v.  The  Guardians  of  Stepney 
Union  (2). 

Cur.  adv,  vuU. 

LiNDLEY,  L.J.  (on  June  4).— The  first 
point  to  be  considered  is  whether  the  debt 
sued  for  in  this  action  comes  within  sec- 
tion 1  of  the  Poor  Law  Act.  When  that 
Act  was  passed  guardians  of  the  poor 
could  not  enter  into  contracts  to  make 
sewers  and  waterworks,  which  would 
come  within  that  section.  The  words  used 
in  it  are  general,  but  they  are  explained  in 
the  preamble.  Are  they  extended  by  the 
creation  of  the  board  into  a  rural  sanitary 
authority  under  the  Public  Health  Act, 
when  r^ftd  with  the  provision  in  section  9, 
that  statutes  and  legal  provisions  applicable 
to  the  board  shall  apply  to  it  in  its  character 
of  sanitary  authority  1  In  my  opinion  they 
are  not,  but  that  the  provisions  are  merely 
saved  for  the  purposes  of  the  board  as  board 
of  guardians.  In  this  view  I  am  confirmed 
by  sections  229  and  230  of  the  Public 

(1)  51  Law  Times,  K.S.  235« 

(2)  43  Law  J.  Kep.  M.C.  145;  Law  Rep. 
9  Q.B.  383. 

Vol.  57.— Q.B. 


Health  Act.  The  expenses  of  the  works 
to  which  these  contracts  relate  are  special 
and  not  general  expenses,  and  are  chaxged 
on  a  special  fund. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
Section  9  of  the  Public  Health  Act  applies 
section  1  of  the  Poor  Law  Act  to  guardians 
in  their  character  of  rural  sanitary  autho- 
rity ;  but  it  does  not  alter  the  chfuracter  of 
the  debt  dealt  with  in  that  section,  which 
is  confined  to  those  contracted  by  the  guar- 
dians as  such. 

Appeal  dismissed. 


Solicitors — E.  A.  Fuller,  for  plaintiff;  Soames 
Edwards  &  Jones,  agents  for  Soames  &  Capam, 
Petersfield,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
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CBEW  V.   CUMHIK08. 

(wood  claimant.)* 


BiU  of  Sale— Affidavit  of  attesting  Wit- 
ness — Omission  of  Residence  and  Occupa- 
tion— Power  of  Judge  to  order  Supple- 
mental Affidavit  to  heJUed — Power  to  eoctend 
Time  for  Registration— BiUs  of  Sale  Act^ 
1878  (41  d&  42  Vict.  c.  31),  s.  10,  sub-s.  2, 
and  s.  14. 

Where  an  affidavit  fled,  together  with  a 
biU  of  sale,  with  the  Registrar  under  sec- 
tion 10  of  the  BiUsofSale  Act,  1878,  omits 
a  description  of  the  residence  amd  occupa- 
tion of  one  ofOiA  attesting  vntnesses,  a  Jwdge 
has  no  pouter  under  section  1 4s  to  order  a 
supplemental  affidavit  to  be  filed  supplying 
those  particulars,  aUhofigh  such  omission 
may  be  due  to  inadvertence  ;  neither  has  lie 
power  to  extend  the  timsfor  registration  so 
as  to  defeat  the  title  which  lias  vested  bona 
fde  in  any  person. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

The  appellant  claimed  certain  goods, 

♦  Coram  Lord  Bsher,  M.R.,  and  Bowep,  h.^, 

4N 


Digitized  by 


Google 


642 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Crew  V.  (hmmM^fit  App, 
seized  in  execution,  under  a  bill  of  sale 
given  to  him  by  the  defendant  in  the 
action.  The  right  to  these  goods  was  tried 
in  an  interpleader  issue  before  Field,  J., 
when  it  appeared  that  the  residence  and 
occupation  of  one  of  the  attesting  wit- 
nesses had  been  inadvertently  omitted 
from  the  affidavit  filed  with  the  Kegistrar 
under  section  10,  sub-section  2,  of  the  Bills 
of  Sale  Act,  1878  (1).  The  learned  Judge 
ordered  a  supplemental  affidavit  to  be 
filed  rectifying  the  omission. 

The  Divisional  Court  (Mathew,  J.,  and 
Smith,  J.)  reversed  this  order,  being  of 
opinion  that  the  only  rectification  of  a 
register  under  section  14  by  a  Judge's 
Older  was  the  insertion  in  the  register  of 

(1)  41  &  42  Vict.  c.  31.  s.  10 :  "  A  bill  of  sale 
shall  be  attested  and  registered  under  this  Act 
in  the  following  manner: —  ....  Sub-sec- 
tion 2 :  Such  bill,  with  every  schedule  or  in- 
ventory thereto  annexed  or  therein  referred  to, 
and  also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every  attes- 
tation of  the  execution  of  such  bill  of  sale,  to- 
gether with  an  affidavit  of  the  time  of  such  bill 
of  sale  being  made  or  given,  and  of  its  due 
execution  and  attestation,  and  a  description  of 
the  residence  and  occupation  of  the  person 
making  or  giving  the  same  ....  and  of  every 
attesting  witness  to  such  bill  of  sale,  shall  be 
presented  to  and  the  said  copy  and  affidavit 
■hall  be  ffied  with  the  registrar  within  seven 
clear  days  after  the  making  or  giving  of  such 
biU  of  nde,  in  like  manner  as  a  warrant  of 
attorney  in  any  personal  action  given  by  a 
trader  is  now  by  law  required  to  be  filed." 

Section  12 :  <*  The  Registrar  shall  keep  a  book 
(in  this  Act  called  *  the  register ')  for  the  pur- 
poses of  this  Act,  and  shall,  upon  the  filing  of 
any  bill  of  sale  or  copy  under  this  Act,  enter 
therein  in  the  form  set  forth  in  the  second 
schedule  (B)  to  this  Act  annexed,  or  in  any  other 
prescribed  zorm,  the  name,  residence,  and  occu- 
pation of  the  person  by  whom  the  bill  was 
made  or  given  ....  and  the  other  particulars 
shewn  in  the  said  schedule  or  to  be  prescribed 
under  this  Act  ....'* 

Section  14 :  «*  Any  Judge  of  the  High  Ck>urt  of 
Justice  on  being  satisfied  that  the  omission  to 
register  a  bill  of  sale  ....  or  the  omission  or 
mis-statement  of  the  name,  residence,  or  occu- 
pation of  any  person,  was  accidental  or  due  to 
inadvertence,  may  in  his  discretion  order  such 
omission  or  mis-statement  to  be  rectified  by  the 
insertion  in  the  register  of  tJie  true  name,  resi- 
dence, or  occupation,  or  by  extending  the  time 
for  such  registration  on  such  terms  and  condi- 
tions (if  any)  as  to  security,  notice  by  advertise- 
ment or  otherwise,  or  as  to  any  other  matter, 
as  he  thinks  fit  to  direct." 


the  true  residence  and  occupation  of  a 
witness,  and  that  the  section  did  not  apply 
to  the  pai-ticulars  omitted  in  the  affidavit. 
The  claimant  appealed. 

BoMett  Hopkins f  for  the  claimant. — ^The 
Judge  had  power  under  section  14  to  order 
a  supplemental  affidavit  to  be  filed.  Even 
if  the  bill  of  sale  were  bad  if  such  an 
order  were  not  made,  yet  when  made  ihe 
order  would  have  a  retrospective  eflfeet; 
so  that  if  the  Judge  is  satisfied  that  the 
omission  was  due  to  inadvertence^  and 
makes  the  order,  the  bill  of  sale  is  restored, 
and  has  full  effect  as  if  no  vice  had  existed 
previously.  There  is  no  limitation  as  to 
the  time  within  which  the  omission  aiay 
be  rectified.  Section  10  shews  what  ii  to 
be  inserted  in  the  register;  and  section  12, 
how  the  register  is  to  be  filled  up.  Etch 
if  the  affidavit  cannot  be  amended^  the 
Court  has  power  to  extend  the  time  for 
registration  imder  section  14. 

Kiach^  for  the  execution  creditor.— The 
Judge  had  no  jurisdiction  to  make  the 
order.  Under  section  10,  it  is  necessaiy 
for  the  residence  and  occupation  of  every 
attesting  witness  to  be  described  in  the 
affidavit.  Under  section  1 4,  jurisdiction  is 
given  merely  to  rectify  the  register,  and 
not  the  affidavit.  The  register  ought  not 
now  to  be  amended,  inasmuch  as  Uie  exe- 
cution creditor's  title  to  the  goods  his 
vested  in  him. 

Ex  parte  Webster;  in  reMonie  (2)  was 
also  referred  to. 

Hopkins  replied. 

Cur.  adif,  vuU. 

BowEN,  L.J.  (on  August  9).— The  Wb 
of  Sale  Act,  1878,  provides  that  for  the  pur- 
pose of  registration  of  every  bill  of  sale,  it 
is  necessary  to  file  an  afiGidavit  containing 
a  description  of  the  residenoe  and  occupa- 
tion of  every  attesting  witness  to  the  bill 
of  sale.  In  the  affidavit  hero  the  residenoe 
and  occupation  of  one  of  the  attesting 
witnesses  was  accidentally  omitted,  so  that 
the  bill  of  sale  failed  to  comply  with  one 
of  the  conditions  of  the  statute.  Mr.  Jostioe 
Field,  under  section  14,  made  an  order 
allowing  the  claimant  to  file  a  supplemental 

(2)  62  Law  J.  Bep.  Chano.  875;  Uw  Jtop. 
22  Ch.  D.  136. 
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Orew  ▼.  Cuwmings^  App. 
affidavit,  upon  the  ground  that  these  par- 
ticulars had  been  inadyertently  omitted. 
The  Divisional  Court  with  reluctance 
allowed  an  appeal  from  this  order,  upon 
the  ground  that  section  1 4  only  permitted 
a  rectification  of  the  register  by  inserting 
the  true  residence  and  occupation  of  the 
witness.  I  agree  with  the  view  of  that 
portion  of  the  section  taken  bythe  Divi- 
sional Court.  It  appears  to  me  that  the 
order  made  by  Mr.  Justice  Field  was  not 
a  rectification  of  a  misstatement  of  the 
residence  and  occupation  of  any  witness  at 
all.  But  upon  the  present  appeal  a  further 
point  was  raised — ^namely,  whether  or  not 
under  the  succeeding  portion  of  the  section 
the  Court  had  power  even  at  the  eleventh 
hour  to  extend  the  time  for  registration. 
We  think  that  this  is  a  hard  case,  and 
would  accede  to  the  application  if  we 
could ;  but  the  Act  of  Parliament,  which 
enables  an  extension  of  time  to  be  granted 
by  the  Judge,  did  not  intend  that  such 
extension  should  be  granted  after  the  title 
to  the  goods  seized  hsA  actually  vested  in 
the  execution  creditor.  Under  section  8, 
the  execution  creditor  having  seized  the 
goods,  the  title  to  the  goods  thereby  vested 
in  him ;  but  the  Legislature  could  never 
have  intended  the  discretion  given  to  ex- 
tend the  time  to  be  exercised  so  as  to  de- 
feat a  title  which  has  6ona/(2e  vested  in  a 
person.  Whatever  view  is  taken  of  this 
case,  we  have  reluctantly  come  to  the 
oonoLusion  that  the  order  of  Mr.  Justice 
Field  cannot  be  justified,  and  must  be  set 
aside. 

Lord  Esheb,  M.B.,  concurred. 

Appeal  dismissed. 


Solicitors— T.  W.  Buckler,  for  claimant ;  J.  S. 
Babenstein,  for  execution  creditor. 
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[IN  THE  COURT  OF  APPEAL.] 
1888.    1  ^ 

June  5    I  WHITELEY    V,   BARLEY.* 

Load  Oovemment  Acts — Officer  of  Local 
AtUhority — "  Concerned  or  Interested  in  " 
Bargain  or  Contract  made  with  Local 
Authority — "  Allowances  " — Public  Health 
Act,  1875  (38  d&  39  Vict.  c.  55),  ss.  189 
and  193. 

A  local  authority  under  the  Puhlie 
HeaUh  Act,  1875,  entered  into  contracts 
u?ith  certain  contractors  for  the  doing  of 
certain  paving  amd  sewering  works,  whereby 
it  was  stipulated  that  the  quantities  for  the 
works  should  be  taken  out  by  the  defendcmt, 
the  town  surveyor  of  the  authority,  and 
thai  the  contractors  should  pcty  him  a  per- 
centage on  the  amounts  payMe  to  them. 
This  work  was  not  part  of  the  ordinary 
duties  of  the  surveyor.  The  defendarU  did 
the  work,  and  was  paid  in  aeoordance  with 
the  stipulations  in  the  contracts: — Held, 
in  an  action  against  tlie  defendant  to  re- 
cover penalties  under  section  19Z  of  the 
Public  Health  Act,  1875,  that  the  defendant, 
notwitJhstandvng  that  he  was  not  a  party 
to  the  contracts,  was  *' concerned  or  in- 
terested "  in  them  within  the  meanmg  of 
the  section,  and  was  liahle  to  the  penalties. 

Appeal  from  the  judgment  of  Mathew,  J., 
upon  further  consideration. 

The  action  was  brought  against  the  de- 
fendant, the  town  surveyor  of  the  borough 
of  Pamsgate,  to  recover  ten  penalties  of 
50^.  each,  alleged  to  have  been  incurred 
imder  section  193  of  the  Public  Health 
Act,  1875.  The  section  provides  as  fol- 
lows : — 

Section  193 :  ''  Officers  or  servants  ap- 
pointed or  employed  under  this  Act  by 
the  local  authority  shall  not  in  any  wise 
be  concerned  or  interested  in  any  bargain 
or  contract  made  with  such  authority  for 
any  of  the  purposes  of  this  Act 

^'  If  any  such  officer  or  servant  is  so  con- 
cerned or  interested,  or,  under  colour  of  his 
office  or  employment,  exacts  or  accepts  any 
fee  or  reward  whatsoever  other  than  his 
proper  salary  wages  and  aliowancee,  he  shall 
be  incapable  of  afterwards  holding  or  con- 
tinuing in  any  office  or  employment  under 

*  Coram  Lord  Esher,  M.B.,  Lindley,  L.J.,  and 
Loi>eS|L.J. 
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WhUeley  v.  Barley,  App, 
this  Act,  and  shall  forfeit  and  pay  the  sum 
of  60L,  which  may  be  reooyered  by  any 
person,  with  full  costs  of  suit,  by  action  of 
debt." 

The  defendant  was  originally  appointed 
town  surveyor  by  the  Kamsgate  improve- 
ment commissioners,  a  local  authority 
under  the  Public  Health  Act,  1875,  at  a 
salary  of  200/.  a  year  (afterwards  increased 
to  300/.  a  year),  with  an  allowance  for 
office,  assistants,  and  fuel.  By  the  by- 
laws of  the  commissioners,  the  defendant 
was  to  devote  the  whole  of  his  time  to  the 
duties  of  hia  office,  to  prepare  the  neces- 
sary plans  and  specifications  of  all  works 
contracted  to  be  done,  to  take  care  that  all 
such  works  were  duly  executed,  and  to  be 
responsible  for  the  condition  of  the  streets, 
both  as  regards  repair  and  cleanliness,  and 
was  to  see  that  the  gully-holes,  drains,  and 
sewers  were  kept  in  an  efficient  state. 
Kamsgate  was  subsequently  incorporated 
as  a  borough,  and  the  corporation,  who 
succeeded  the  improvement  commissioners 
as  the  local  authority,  reappointed  the 
defendant  as  town  surveyor  (1). 

By  three  sewering  and  paving  contracts, 
made  between  the  corporation  and  con- 
tractors, it  was  provided  that  the  bills  of 
quantities  should  be  prepared  by  the  de- 
fendant,  and  that  the  contractors  should 
pay  the  defendant  two  and  a  half  per  cent, 
on  the  amoante  payable  under  the  three 
contracts,  which  were  to  be  certified  by 
the  defendant. 

A  drainage  scheme  having  been  pre- 
pared by  the  defendant,  as  the  surveyor  of 
the  corporation,  and  sanctioned  by  the 
Local  Government  Board,  five  contracts 
for  the  drainage  works  were  entered  into 
between  the  corporation  and  contractors, 
which  provided  for  the  payment  by  the 

(1)  Section  189  of  the  Public  Health  Act,  1875 
(38  &  89  Vict.  c.  55),  which  relates  to  the  ap- 
pointment and  salaries  of  the  officers  of  urban 
authorities,  contains  the  following  provision : — 
"  Subject,  in  the  case  of  officers  any  portion  of 
whose  salary  is  paid  out  of  moneys  voted  by 
Parliament,  to  the  powers  of  the  Local  Govern- 
ment Board  under  this  Act,  the  urban  authority 
may  pay  to  the  officers  and  servants  so  appointed 
or  employed  such  reasonable  salaries  wages  or 
allowances  ^  the  urban  authority  may  think 
proper;  and,  subject  as  aforesaid,  every  such 
officer  and  servant  appointed  under  this  Act 
shall  be  removable  by  the  urban  authority  at 
their  pleasure." 


contractors  to  the  defendant,  as  surveyor, 
of  one  and  a  half  per  cent,  in  respect  of 
bills  of  quantities  upon  the  amounts  certi- 
fied by  him  to  be  payable  to  the  con- 
tractors. 

There  was  also  a  resolution  of  the 
corporation  appointing  the  defendant  their 
engineer  for  the  drainage  scheme,  upon  the 
terms  that  he  should  be  paid  commissions 
on  the  price  of  the  work  not  exceeding 
7802.,  in  respect  of  which  transaction  two 
penalties  were  claimed. 

The  defendant  had  received  payments 
in  accordance  with  the  stipulations  in  the 
several  contracts. 

It  was  admitted  on  behalf  of  the  defen- 
dant that  he  was  an  officer  employed 
under  the  Act  within  the  meaning  of 
section  193,  and  that  the  contracts  had 
been  made  by  the  corporation ;  but  it  was 
contended  that  the  defendant  was  not 
interested  in  the  contracts  within  the 
meaning  of  the  section,  and  that  the  sums 
payable  to  him  were  allowances  within 
the  meaning  of  section  189  (1). 

MeUiss  V.  The  Shirley  Local  Board  (2), 
Burgess  v.  Clark  (3),  and  Towsey  v.  While 
(4)  were  relied  upon  on  behalf  of  the 
plaintiff. 

Mathew,  J.,  was  of  opinion  that  the 
defendant  was  "  interested  or  concerned " 
in  the  contracts  within  the  meaning  of 
section  193 ;  but,  upon  the  tme  constroc- 
tion  of  the  arrangements  with  reference 
to  the  drainage  scheme,  he  was  of  opinion 
that  there  was  but  one  contract,  so  &r  as 
the  defendant  was  concerned ;  and  judg- 
ment, therefore,  was  given  for  the  plaintiff 
for  four  penalties. 

The  defendant  appealed. 

Tindal  Atkinson  and  Crisps  (Finlay, 
Q,C»,  with  them),  for  the  defendant. — 
The  defendant  was  not  "concerned  or 
interested"  in  the  contracts  within  the 
meaning  of  section  193.  To  bring  an 
officer  of  a  local  authority  within  the 
section  he  must  have  some  direct  right 
over  the  contract,  or  must  have  made 
himself  interested.     Here  the  contracts 

(2)  56  Law  J.  Rep.  Q.B.  143 ;  Law  Rep. 
16  Q.B.  D.  446. 

(3)  Law  Rep.  14  Q.B.  D.  735. 

(4)  5  B.  &  C.  125. 

(5)  Law  Rep.  14  Q.B.  D.,  at  p.  738,  per  Brett, 
M.B. 
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are  between  the  oontractors  and  the  local 
authority,  and  the  local  authority  stipulate 
that  certain  work  shall  be  done  by  the 
defendant,  their  own  officer,  and  shall  be 
paid  for  by  the  contractors.  The  defen- 
dant was  not  interested  as  an  independent 
contractor.  He  could  not  recover  the 
aoiountB  from  the  contractors—not  even 
as  for  work  and  labour  done— because  the 
contracts  were  under  seal.  The  work 
done  by  the  defendant  was  extra  work, 
for  which  he  might  properly  have  been 
paid  "allowances"  by  the  local  authority 
—Public  Health  Act,  1876,  s.  189,  and 
Burgess  ▼.  Clark  (5).  If  the  local  autho- 
rify  had  requested  the  defendant  to  do 
thu  work,  and  had  agreed  to  pay  him 
allowanoes  for  doing  it,  they  might  pro- 
perly have  done  so,  even  though  they 
stipulated  with  the  contractors  that  the 
latter  should  repay  to  the  local  authority 
the  amounts  paid  by  them  to  the  defen- 
dant. This  is,  in  effect,  exactly  what  was 
done  in  the  present  case. 

MeUisa  v.  The  Shirley  Local  Board  (2) 
is  distinguishable,  for  there  the  officer  was 
acting  independently,  and  not  as  surveyor 
of  the  local  authority. 

Kemp^  Q.O.,  and  H.  F.  Dickens,  for  the 
plaintiff,  were  not  called  upon. 

Lord  Esheb,  M.R. — In  this  case  the 
question  is  whether  the  defendant,  the 
surveyor  of  the  corporation  of  Eamsgate — 
a  local  authority  within  the  meaning  of 
the  Public  Health  Act,  1875— is  liable  to 
penalties  within  section  193  of  that  Act. 
It  appears  that  the  corporation,  acting 
under  section  150  of  the  Public  Health 
Act,  1875,  upon  default  of  the  adjacent 
owners  to  do  so,  determined  to  do,  and 
did  do,  certain  improvements  to  a  street 
within  their  district.  To  perform  these 
works  the  corporation  suggested  that  the 
defendant  should  take  out  the  quantities 
for  the  works.  This  was  admittedly  no 
part  of  the  defendant's  duty  as  surveyor, 
and  therefore,  when  it  is  said  that  the 
corporation  directed  the  defendant  to  take 
out  the  quantities,  all  that  is  meant  is  that 
the  corporation  requested  the  defendant  to 
do  80.  The  corporation  made  no  contract 
with  the  defendant  to  pay  him  for  taking 
out  the  quantities ;  on  the  contrary,  it  is 
clear  that  the  defendant  must  have  under- 
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stood  that  the  corporation  were  not  to 
pay  him.  Tenders  having  been  invited 
for  the  doing  of  the  improvements,  con- 
tracts were  entered  into  between  the 
corporation  and  the  contractors,  in  which 
there  was  a  stipulation  that  as  to  the 
quantities  the  contractors  should  pay  the 
defendant  two  and  a  half  per  cent,  on  the 
amount  of  the  contract. 

What  then  was  the  position  of  the  de- 
fendant 1  He  could  daim  nothing  from 
the  corporation,  for  there  was  no  contract 
by  the  corporation  to  pay  him  for  his 
services  in  respect  of  taking  out  the  quan- 
tities, and  there  was  no  contract  between 
the  defendant  and  the  contractors;  but 
there  was  a  contract  between  the  corpora- 
tion and  the  contractors  that  the  latter 
should  pay  the  two  and  a  half  per  cent, 
to  the  defendant — that  is,  should  pay  the 
amount  to  the  corporation  for  him.  It 
is  obvious  that  the  defendant  could  not 
get  the  two  and  a  half  per  cent,  except  by 
reason  of  the  contract  between  the  cor- 
poration and  the  contractors,  though  it 
may  be  questionable  as  to  how  he  was  to 
get  it  I  am  not  prepared  to  say  that  the 
defendant  could  not  have  claimed  the 
amount  from  the  contractors  as  for  work 
and  labour  done  for  them,  and  I  deter- 
mine nothing  as  to  that  point ;  but  I  have 
no  doubt  that  if  the  corporation  received 
the  amount  from  the  contractors,  they 
would  hold  it  as  trustees  for  the  defendant, 
and  that  he  would  get  the  money  from 
them  by  reason  of  the  existence  of  the 
contract  between  them  and  the  oontractors. 
I  go  further,  and  I  say  that  if  the  corpora- 
tion refused  to  bring  an  action  against  the 
contractors  to  recover  the  amount  for  the 
defendants,  the  Court  would  have  com- 
pelled the  corporation  to  lend  their  name 
to  the  defendant  for  the  purpose.  In  one 
or  other  of  these  ways  the  defendant 
would  have  obtained  the  amount  of  the 
.  two  and  a  half  per  cent.,  and  therefore  I 
have  no  doubt  that  he  was  interested  in 
the  contracts.  It  has  been  argued,  how- 
ever, that  the  officer  or  servant  of  a  local 
authority  cannot  be  interested  in  a  con- 
tract with  the  authority  unless  he  can  sue 
in  his  own  name.  I  do  not  agree  with  that 
argument.  I  think  the  question  in  these 
cases  is  not  whether  the  officer  or  servant 
can  recover  the  money  in  his  own  name,  but 
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whether  h»  is  really  concerned  or  interested 
in  the  bargain  or  contract.     The  question 
\a  whether  he  could  get  anything  other- 
wise than  by  the  exL^tenoe  of  the  contracts. 
In  the  present  instance  it  is  obvious  that 
the  defendant  would  not  have  obtained 
the  amount  of  the  two  and  a  half  per  cent, 
otherwise  than  by  the  existence  of  the 
contracts  between  the  corporation  and  the 
contractors ;  and,  therefore,  I  am  of  opi- 
nion that  he  was  interested  in  the  contracts. 
Though  I  have  no  doubt  whatever  but 
that  this  gentleman  did  not  jdeld  to  the 
temptation,  I  think  the  case  is  exactly 
within  the  mischief  which  the  section  was 
directed.    There  was  here  a  strong  tempt, 
ation  to  exaggerate  the  quantities,  for  the 
larger  the  quantities  the  more  the  amount 
the  defendant  would  be  entitled  to  receive. 
I  am,  therefore,  of  opinion  that,  while  there 
is  not  the  smallest  impeachment  upon  the 
honesty  and  integrity  of  the  defendant, 
this  case  is  nevertheless  both  within  the 
purview  and  the  exact  terms  of  this  very 
stringent  enactment,   which    is    directed 
against  persons  who  are  liable  to  yield  to 
temptation — and,  though  we  may  regret 
the  result,  in  the  present  instance  we  are 
bound  to  interpret  the  Act  of  Parliament 
according  to  its  true  meaning. 

As  to  the  penalty  in  regard  to  the  con- 
tract for  the  drainage  works,  I  think  the 
position  of  the  defendant  is  exactly  the 
same  as  in  regard  to  the  penalties  with 
which  I  have  already  dealt.  It  is  clear 
that  the  learned  Judge  gave  judgment 
against  the  defendant  in  respect  of  the  per- 
centage to  be  paid  for  the  quantities  taken 
out  for  the  drainage  works,  and  not  in 
respect  of  the  amount  to  be  paid  to  the 
defendant  by  the  corporation  for  his  ser- 
vices in  reference  to  these  works.  I  think, 
therefore,  that  the  judgment  appealed 
against  must  be  affirmed. 

LiNDLET,  L.J. — I  cannot  come  to  any 
other  conclusion  than  that  the  judgment 
against  which  this  appeal  is  brought  was 
right.    The  question  is  whether  the  de- 


fendant is  within  the  operation  of  section 
193  of  the  PubUc  Health  Act,  1875.  [His 
Lordship  read  the  section,  and  prooeedBd :] 
In  my  opinion,  the  csrcumstanoes  of  the 
case  are  such  that  it  is  impossible  to  say 
that  the  defendant  is  not  conoamed  or  in- 
terested in  the  contracts  in  question  within 
the  meaning  of  the  section.  His  interest 
appears  to  me  to  be  palpable  and  unmistak- 
able; heis  to  have  two  andahalf  par  cent 
on  the  quantities  supplied  by  him  to  the 
contractors.  However  the  amount  might 
be  recovered — whether  the  defendant  ooold 
recover  the  amount  as.  for  work  and  labour 
done  by  him  for  the  contractors,  or  whether 
he  might  use  the  name  of  the  corpora- 
tion  for  the  purpose  —  it  is  in  any  case 
perfectly  obvious  to  me  that  he  was 
"interested."  In  my  opinion,  it  is  im- 
material who  the  paymaster  is.  If  allow- 
ances are  made  to  the  officer  or  servant  of 
Sk  local  authority,  it  is  immaterial  who  is 
the  paymaster ;  the  case  comes  within  the 
section  if  the  allowances  are  such  as  to 
make  the  officer  or  servant  interested  in 
the  contract  with  the  local  authority. 

Lopes,  L.J. — ^I  regret  that  I  am  obliged 
to  arrive  at  a  conclusion  adverse  to  the 
defendant  in  the  present  instance ;  but^  in 
my  opinion,  the  case  is  within  the  torms 
of  the  section  as  well  as  within  the  mis- 
chief which  it  was  thereby  intended  to 
provide  against.  I  will  only  add  that,  in 
my  opinion,  if  the  percentage  were  payable 
by  the  local  authority  inst^  of  the  oon- 
tractors,  the  section  would  equally  have 
applied. 

Appeal  digmiued. 

Solicitors— Kingsford,Dormari  &  Co.,  agente  for 
Walter  Hills,  Margate,  fbr  plaintiff ;  Meredith, 
Roberts  &  Mills,  agents  for  W.  A.  Hobbaid. 
Bamsgate,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 

{BONELLA     (appellant)    v,    the 
LOCAL   BOARD   OP   HEALTH  OF 
TWICKENHAM  (respondents), 
HOLMES     (appellant)     v.     the 
SAME  (respondents).* 

Public  Health  Act,  1875  (38  o&  39  Vict, 
c.  55),  8s.  13,  15,  18,  150,  and  207.— 
Local  Oovemment — Sewers — Vesting  in 
Local  Authority — Sewer  made  for  Profit 
— Liability  of  Frontagers  to  sewer  Private 
Street — Alteration  of  sufficient  Drainage 
System, 

Where  a  sewer  in  a  street  (not  being  a 
highway  repairable  by  the  inhabitants  at 
large)  has  become  vested  in  an  urban  au- 
thority/ under  section  13  of  the  Public 
Health  Act,  1875,  the  powers  of  (he  au- 
thority under  section  150  of  that  Act, 
where  such  street  is  not  sewered  to  their 
satisfaction,  to  require  the  frontagers  to 
sewer  it,  can  be  exercised  by  the  authority 
once  only,  and  must  be  exercised  within  a 
reasonable  time  after  the  sewer  ha^s  become 
vested  in  them. 

A  sewer  made  by  a  land  society  in  lay- 

•  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Fry,  L.J. 

Vol.  67.-M.C. 


ing  out  the  roads  on  an  estate  for  building 
purposes  is  not  a  sewer  made  by  any  person 
^*for  his  own  projit,"  or  by  a  company 
*'for  the  profit  of  the  shareholders,"  within 
the  meaning  of  the  first  exception  in  section 
13  of  the  Public  Health  Act,  1875. 

Judgment  of  the  Queen^s  Bench  Division 
(56  Law  J.  Rep.  M.C.  73)  affirmed. 

Appeal  from  the  j  advent  of  the 
Queen's  Bench  Division  upon  a  Special 
Case  reported  56  Law  J.  Rep.  M.C.  73, 
where  the  Special  Case  so  far  as  material 
is  set  forth. 

In  1884  the  respondents,  the  urban 
sanitary  authority  for  the  district  of 
Twickenham,  gave  to  the  appellants,  who 
were  the  owners  of  land  fronting  a  street 
called  the  Avenue  within  the  respondents' 
district,  a  notice  under  section  150  of  the 
Public  Health  Act,  1875,  which  recited 
that  the  street  was  not  sewered  to  the  re- 
spondents' satisfaction,  and  required  the 
appellants  to  sewer  the  street  in  the  man- 
ner set  forth  in  the  notice.  The  ap- 
pellants having  neglected  to  comply  with 
the  notice,  the  required  sewer  was  con- 
structed bj  the  respondents,  who  claimed 
to  be  paid  by  the  appellants  their  appor- 
tioned proportion  of  the  expenses, 
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Bonella  v.  Troickenham  Local  Boa/rd,  App. 

Prior  to  1868,  in  which  year  the  respon- 
dents* board  was  formed,  the  street  in 
question  had  been  laid  out  and  sewered  by 
a  land  society  as  part  of  a  building  estate, 
the  sewer  discharging  itself  into  the  river 
Thames.  The  sewer,  which  consisted  of  a 
12-inch  pipe,  was  sufficient  for  the  dizain- 
age  of  the  houses  and  premises  fronting 
the  street,  assuming  that  draining  into  the 
river  Thames  could  be  continued.  But 
the  respondents  were  under  notice  from 
the  Thames  Conservators  to  discontinue 
the  flow  of  sewage  into  the  Thames. 
Accordingly  the  new  sewer  constructed 
by  the  respondents  consisted  of  a  12-inch 
pipe  draining  in  an  opposite  gradient  to 
th^  old  sewer,  and  falling  into  the  sewage 
works  of  the  respondents  in  the  centre  of 
their  district. 

The  appellants,  having  been  summoned 
before  Justices  for  non-payment  of  their 
proportion  of  the  expenses  incurred  by  the 
respondents,  contended  that  the  street  in 
question  was  sufficiently  sewered  by  the 
old  sewer,  and  further  that  the  old  sewer 
was  vested  in  the  respondents  under  the 
Public  Health  Act,  1848,  or  the  Public 
Health  Act,  1875,  and  that  the  work 
which  the  appellants  were  required  to  do 
amounted  to  an  alteration  in  the  course 
of  the  sewer,  which  ought  to  be  done  by 
the  respondents  under  section  18  of  the 
Public  Health  Act,  1875,  or  was  in  the 
nature  of  repairs,  which  the  respondents 
were  bound  to  do  under  section  15  of  the 
Act,  and  that  the  expenses  of  such  altera- 
tion or  repairs  ought  to  be  paid  out  of 
the  general  rates  of  the  parish. 

The  Justices  ordered  the  appellants  to 
pay  the  amounts  claimed  by  the  respon- 
dents. 

The  Queen's  Bench  Division  (Huddle- 
ston,  B.,  and  Smith,  J.)  were  of  opinion 
thai  the  order  of  the  Justices  was  wrong. 

The  respondents  appealed. 

Lumley  Smithy  Q.C,  (J,  P.  Grain  with 
him),  for  the  respondents. — It  is  said  on 
the  other  side  that  the  old  sewer  having 
been  continued  since  1868  the  respondents 
cannot  now  say  that  the  street  is  not 
sewered  to  their  satisfaction ;  but  it  is  sub- 
mitted that  the  powers  given  to  urban 
authorities  under  section  150  of  the  Public 
Health  Act,  1875,  arise  from  time  to  time 


as  circumstances  require,  and  the  enact- 
ment of  section  152,  which  empowers  the 
urban  authority  to  declare  a  street  when 
properly  sewered,  &c.,  to  be  a  highway 
repairable  by  the  inhabitants  at  large, 
confirms  this  view. 

Then  it  is  said  that  the  old  sewer  was 
vested  in    the  respondents.     It  is     sub- 
mitted that  this  is  not  so,  for  the    sewer 
comes  within  the  first  exception  la  section 
1 3  of  the  Act.     It  was  a  sewer  made  by 
the  land  company  for  profit,  that  is,  for  the 
purpose  of  developing  their  land.      Ho  in- 
ferred to  section  14-.     But,  assuming  tht 
the  old  sewer  vested  in  the  respondents, 
and   that   they  were  bound  to  repair  it 
under  section  15,  this  would  not  prevent 
them  from   requiring   the    appellants  to 
make  a  new  sewer  under  section  1 50. 

[Lord  Esher,  M.R.,  referred  to  section 
18^1 

That  section  was  inserted  so  that  per- 
sons who  had  a  right  to  drain  into  a  sewer 
should  not  be  able  to  prevent  the  \ocsi 
authority  from  altering  the  sewer.    I^^ 
old  sewer  was  never  in  fact  taken  to  by 
the  respondents. 

The  words  of  section  52  of  the  Metro- 
polis Management  Amendment  Act,  1862, 
upon  which  The  Board  of  Works  for  <Ac 
Fidham  District  v.  G^oot/w;t»  (1),  cited  in 
the  Court  below,  was  decided,  are  not 
the  same  as  the  words  of  section  150  of 
the  Public  Health  Act,  1875. 

Bosanqv/'.t,    Q.C.    (Edwyn  Joms  with 
him),  for  the  appellants  (having  been  told 
that  the  Court  was  of  opinion  that  the  old 
sewer  had  vested  in  the  respondents,  and 
asked  to  argue  the  question  whether  in 
that  case  the  respondents  could  exercise 
the  powers  given  by  section  150  of  the 
Act). — An  urban  authority  must  exercise 
the  powers  given  by  section  150  as  Ui 
sewers  once  for  all.     The  section  does  not 
say  that  they  may  exercise  these  powers 
from  time  to  time.    Moreover,  the  respon- 
dents can  charge  the  expenses  on  the  rates 
—section  207.     The  I'espondents  do  not 
say  the  old  sewer  is  insufficient,  but  omy 
that  the  exigencies  of  the  case  now  requu» 
a  new  sewer  to  be  made. 

[He  was  stopped  by  the  Court.]  . 

LumUy    Smith,  .  Q.C,    was  he^rd  in 
reply. 

(1)  Law  Rep.  1  Ex.  D.  400. 
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Scnella  ▼.  Twieltenham  Local  Boards  -^FP- 
Ix>BD  EsHER,  M.H. — In  this  case  it 
appears  that  prior  to  1 868,  at  which  time 
a  statute  similar  to  thePablic  Health  Act, 
1 875,  was  in  force,  there  existed  in  a  street 
within  the  respondents'  district  a  sewer 
which  had  been  made  by  the  company  re- 
ferred to  in  the  Special  Case.  We  are  all 
of  opinion  that  tlus  sewer  does  not  come 
within  the  exception  in  section  13  of  the 
Public  Health  Act,  1876,  as  being  a  sewer 
**  made  by  any  person  for  his  own  profit, 
or  by  any  company  for  the  profit  of  the 
ahareholders,"  and  we  think,  therefore, 
that  the  sewer  in  question  vested  in  the 
respondents  under  that  section.  Now  the 
moment  this  sewer  vested  in  the  respon- 
dents, it  became  their  duty  to  see  that  it 
was  sufficient  for  the  requirements  of  the 
street  and  the  inhabitants  of  the  street, 
and  if  the  respondents  were  not  satisfied 
with  the  sewer  they  might  at  that  time 
have  exercised  the  powers  given  to  them 
by  section  150  of  the  Public  Health  Act. 
They  must,  of  course,  be  allowed  a  reason- 
able time  to  maJce  up  their  mind  as  to 
whether  the  sewer  was  sufiident;  but  if 
they  did  nothing  or  expressed  no  view  on 
the  subject  within  that  reasonable  time,  it 
must,  having  regard  to  the  circumstances 
and  the  provisions  of  the  Act  of  Parlia- 
ment, be  taken  as  conclusive  upon  the  re- 
spondents that  they  were  satisfied  with 
the  sewer.  Now  it  appears  to  me  that  if 
the  respondents  were  once  satisfied  with 
the  sewer,  they  could  not  afterwards  take 
proceedings  under  section  150.  The  powers 
which  are  given  by  that  section  as  to 
sew^ers  must  be  exercised  once  for  all,  and 
must  be  exercised  at  the  time  when  it  is 
open  to  the  urban  authority  to  declare 
that  the  street  is  not  sewered  to  their 
satisfaction.  Now  the  respondents  are 
bound  under  section  15  to  keep  the  sewer 
in  proper  repair.  They  have  power  also, 
under  section  18,  to  enlarge,  or  alter,  or 
discontinue  the  sewer,  and,  if  circum- 
stances require  it,  I  cannot  doubt  that  it 
is  the  duty  of  the  respondents  to  exercise 
their  powers  under  this  section.  But  these 
duties  arose  after  the  time  for  the  exercise 
of  the  powers  given  by  section  150  had 
passed  by,  and  the  expenses  of  performing 
them  must  now  be  defrayed  as  provided 
by  section  207,  for  there  is  no  power  now 
to  impose  under  section   150  upon  the 
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occupiers  of  the  houses  in  the  street  the 
duties  created  by  section  18.  This  I  think 
was  the  construction  put  upon  the  Act  by 
Mr.  Justice  Smith  in  the  Divisional  Court, 
and  I  agree  that  it  is  the  right  construc- 
tion. Our  decision  in  this  case  seems  to 
me  to  follow  the  line  of  reasoning  adopted 
in  reference  to  another  Act  by  the  Court 
of  Exchequer  in  The  Board  oj  Works  for 
the  FvXham  District  v.  Goodwin  (1),  and 
I  think  it  is  the  only  line  of  reasoning 
which  can  make  that  or  the  Act  now  be- 
fore us  reasonable.  Any  other  construc- 
tion would  make  the  sections  so  unjust 
and  unreasonable  that  it  is  impossible  to 
suppose  that  the  Legislature  would  enact 
them. 

BowEN,  L.J.,  and  Fby,  L.J.,  concuiTed. 
Appeal  dismissed. 

Solicitors— A.  C.  SpauU,  and  Miller.  Smith  & 
Bell,  for  appellants ;  Ruston,  Clark  k  Ruston, 
for  respondents. 
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1887 
Nov.  16 

Husband  and  Wife — Desertion — Separa- 
tion hf  Mutual  Consent — Married  Women 
{Maintenance  in  Case  of  Desertion)  Act, 
1886  (49  (&  50  Vict.  c.  52),  s.  1. 

A  husband  and  wife  separated  hy  mutual 
consent,  the  husband  agreeing  to  contribute 
to  the  support  of  the  wife.  The  parties 
continued  to  Uve  apart,  but  the  husband 
refused  to  contribute  to  the  maintenance  of 
the  ti;e/e:— Held  {by  Stephen,  J.,  and 
Smith,  J.),  that  the  husba/nd  had  not  de- 
serted his  wife  within  the  meaning  of  49 
dc  50  Vict,  c.  52. 

Special  Case  stated  by  Justices. 

The  app'^Uant  and  his  wife  separated  by 
mutual  consent,  the  appellant  undertaking 
to  pay  his  wife  a  certain  sum  per  week  for 
the  maintenance  of  herself  and  children. 
The  appellant  having  discontinued  the 
weekly  payment,  the  wife  summoned  him 
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Pape  V.  Pape, 

before  the  Justiceg,  under  49  f^  50  Yiot. 
c.  52,  and  the  Justioes  held  that  he  had 
deserted  his  wife  within  the  meaning  of 
that  section,  and  made  an  order  upon  him 
for  alimony  under  sub-section  1. 

MoGlymonty  for  the  appellant. — Deser- 
tion, under  the  statute,  means  desertion 
as  defined  by  the  Divorce  Court,  and  there 
can  be  no  such  desertion  where  the  wife  is 
a  consenting  party  to  the  separation.  The 
remedy  given  by  the  statute  ia  confined  to 
married  women  whose  husbands  have  left 
them. 

He  dted  Thompson  v.  Thompson  (1) 
and  Fitzgerald  v.  Fitzgerald  (2). 

Stephen,  J. — We  are  clearly  of  opinion 
that  the  decision  of  the  Justices  was 
wrong.  There  was  no  desertion  on  the 
part  of  the  appellant;  there  cannot  be 
desertion  unless  at  the  time  of  the  alleged 
desertion  the  parties  are  living  together. 

Smith,  J. — I  concur. 

Case  remitted. 


Solicitors— Belf rage  Sc  Co.,  agents  for  Bainbridge 
&  Bamley,  Middlesborough,  for  appellant. 


{THE  GUARDIANS  OF  THE  MEDWAY 
UNION  (appellants)  v.  the 
GUARDIANS  OF  THE  BEDMINSTER 
UNION  (respondents). 

Poor  Law  —  Setthment  -r-  Residence  — 
Widow— Divided  Parishes  Act,  1876  (39  d; 
40  Vict.  c.  61),  s.  34. 

A  pauper  widow  had  resided  continu- 
ously witn  her  husband  in  the  parish  of  G, 
/or  three  years  prior  to  his  death  and  for 
the  three  months  following  that  event: — 
Held,  thai  she  had  acquired  a  settlement  by 
residence  in  the  parish  of  O,  under  section 
34  of  the  Divided  Parishes  Act,  1876. 

(1)  27  Law  J.  Rep.  Prob.  k  M.  66. 
(.2)  88  Law  J.  Rep.  Ptob.  dc  M.  14 ;  Law  Bep. 
I  P.  *  D.  694. 


The  Queen  v.  Glossop  (12  Q.B.  Bep. 
117;  17  Law  J.  Rep.  M-C.  171)  and 
The  Qaeen  t;.  St.  GeorgeVin-the-East 
(39  L»w  J.  Kep.  M.C.  90 ;  Law  Rep.  5 
Q.B.  ZQi)foUowed. 

Case  stated  on  appeal  from  the  deddon 
of  the  Recorder  of  Bristol  confirming  the 
order  of  two  Justices  for  the  removal  of 
Caroline  Baker,  a  pauper  widow,  and  her 
three  children  from  the  Bedminster  Union, 
partly  in  the  city  and  county  of  Bristol 
and  partly  in  the  county  of  Somerset,  to 
the  Medway  Union  in  the  county  of  Kent. 

The  pauper  had  resided  continaonslj 
with  her  husband  in  the  parish  of  Gilling- 
ham  in  the  Medway  Unioa  for  more  than 
three  years  prior  to  his  death,  under  snch 
circumstances  in  each  of  such  years  as 
would,  in  accordance  with  the  serenl 
statutes  in  that  behalf,  render  her  iire- 
movable.  After  his  death  she  ooAtLnued 
to  reside  as  widow  in  the  same  pavish  for 
three  months. 

On  these  facts  the  Justices  held  that  the 
pauper  had  gained  a  settlement  in  the 
Medway  Union  under  section  34  of  39  k 
40  Vict.  c.  61  (1).  On  appeal  the  Recorder 
confirmed  their  decision. 

Kinglake  (Douglas  Metcalfe  with  him), 
for  the  appdlants. — ^The  settlement  of  a 
wife  is  derived  from  her  husband,  and  she 
cannot  gain  a  settlement  in  her  own  right 
while  he  is  living — St.  Giles's  v.  Eversky 
Blacktoater  (2).  The  time  during  which 
the  pauper  resided  with  her  husbcmd  can- 
not be  added  to  the  time  during  which 
she  resided  as  widow,  and  consequently 
she  takes  her  maiden  settlement — see  The 
Guardians  of  the  Maidstone  Union  v.  Th 
Guardians  of  the  Holbom  Union  ^3),  whew 
it  was  held  that  the  term  "  wife  *'  ^d  not 

(1)  89  &  40  Vict.  c.  6L  s.  84 :  "  Wliere  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  In  sach  manner  add  nnder 
such  circnmstancea  in  each  of  sach  ^Mn,  M 
would  in  accordance  with  the  several  suatatei  in 
that  behalf  render  him  irremovable,  he  sbsU 
be  deemed  to  be  settled  therein  natil  he  shall 
acquire  a  settlement  in  some  other  paxiflh  bj  a 
like  residence  or  otherwise.  .  .  ." 

(2)  1  Str.  680. 

(3)  66  Law  J.  Bep.  M.C.  91;  lokw  B^ 
17  Q.B.  D.  817. 
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Mediway  €huvrdiatit  v.  Bedminster  Chuardians, 
include  widow,  and  conseqaently  that  a 
pauper  widow  did  not  take  the  settlement 
of  her  deceased  husband  under  section  35 
of  39  &  40  Vict.  c.  61.  .In  The  Queen  v. 
The  Overseers  o/Manchester  (4)  a  wife  was 
held  not  to  have  acquired  a  status  of  ir- 
removabihty  by  her  residence  with  her 
husband,  although  had  he  become  charge- 
able, he,  his  wife,  and  children  would  have 
been  irremovable.  The  pauper  could  gain 
no  settlement  as  a  wife.  The  two  periods 
cannot  be  joined,  and  as  the  order  was 
made  when  she  was  a  widow,  she  reverts 
to  the  settlement  to  which  she  was  entitled 
before  she  was  a  wife. 

Foole  {J,  C.  WaU  with  him).— A  deri- 
vative settlement  under  section  35  is  not 
claimed,  but  an  actual  settlement  under 
section  34  of  39  &  40  Vict.  c.  61  (1).  The 
period  when  the  pauper  resided  as  wife 
can  be  added  to  the  period  when  she  resided 
as  widow,  and  she  has  thus  gained  a  status 
of  irremovability  by  actual  residence  — 
T?ui  Queen  v.  Olossop  (5),  upheld  in  The 
Queen  v.  St  Georg^s-in-the-East  (6). 

[^.  Glen,  amicus  curice,  referred  to  a 
caBeafTheHighwarthandSrvindan  Union 
V.  The  Westburt/on-Sevem  Union  (7), 
where  Stephen,  J.,  and  Charles,  J.,  held 
that  a  child's  residence  was  in  its  father's 
family.] 

The  case  of  The  Guardians  of  the  Maid. 
stone  Union  v.  The  Guardians  of  the 
Uolbom  Union  (3)  was  a  case  of  derivative 
settlement  under  section  35,  and  does  not 
govern  the  present  point.  In  The  Queen 
v.  The  Overseers  of  Manchester  (4)  the 
husband  bi*oke  the  wife's  settlement. 

FoLiiOCK,  B. — The  case  seems  clear. 
Had  this  been  a  claim  of  a  settlement  de- 
rived from  the  husband  under  section  35 
of  the  Act  (39  k  40  Vict.  c.  61)  the 
case  of  The  Guardians  of  the  Maidstone 
Union  v.  The  Gttardians  of  the  Holbom 
Union  (3)  would  have  been  &tal.  But 
the  present  claim  is  made  under  section  34. 
That  section  does  not  declare  that  the 

(4)  61    Law    J.    Rep.    M.C.    6 ;     Law  Rep. 
8  Q.B.  D.  50. 
(6)  12  Q.B.  Rep.  117;  17  Law  J.  Rep.  M.0. 171. 

(6)  89  Law  J.  Rep.  M.C.  90 ;  Law  Rep.  6  Q.B. 
364. 

(7)  Decided  on  the  24th  of  November,  1987. 


pauper  must  have  resided  for  three  years 
so  as  to  be  "irremovable"  in  her  own 
right,  but  by  virtue  "  of  the  several  sta- 
tutes in  that  behalf."  In  giving  effect  to 
the  language  of  section  34  we  must  con- 
sider whether  the  pauper  was  or  was  not 
irremovable  by  reason  of  the  three  years' 
residence  with  her  husband  prior  to  his 
death  and  the  three  months  subsequent. 
The  cases  of  The  Queen  v.  Glossop  (5)  and 
The  Queen  v.  St,  George^ s-inUhe-East  (6) 
decide  that  under  such  circumstances  she 
acquires  a  status  of  irremovability  by 
actual  residence,  and  I  therefore  hold  that 
the  decision  appealed  against  is  Tight,  and 
must  be  affirmed. 

Hawkins,  J. — I  also  am  of  opinion  that 
the  pauper  gained  a  settlement  in  the 
Medway  Union.  The  question  depends 
on  whether  she  resided  in  the  parish  of 
Gillingham  for  three  years  under  such 
circumstances  as  to  acquire  a  status  of 
irremovability,  and  that  question  in  turn 
depends  upon  9  d^  10  Vict.  c.  66.  s.  1, 
which  enacts  that  no  person  shall  be  re- 
moved from  any  parish  in  which  such  per- 
son shall  have  resided  for  ^ve  years — now 
one  year  by  28  &  29  Vict.  c.  79.  s.  8.  The 
pauper  certainly  resided  in  the  parish  of 
Gillingham  for  three  years  before  the 
order.  The  husband  by  his  irremovability 
had  gained  a  settlement ;  the  wife  during 
his  life  took  his  settlement,  and  could  gain 
none  of  her  own,  but  she  had  resided  in 
the  parish  for  three  years  before  the  ap- 
plication to  the  J  ustices — ^that  is,  for  the 
period  during  which  she  had  resided  with 
her  husband  and  the  three  months  subse- 
quent to  his  death ;  consequently  at  the 
time  of  the  oixler  she  had  resided  for  three 
years  in  the  parish  in  such  manner  and 
under  such  circumstances  as  would  in 
accordance  with  the  several  statutes  in 
that  behalf  render  her  irremovable.  Apart 
from  authority,  therefore,  it  seems  clear 
that  she  had  gained  a  settlement  in  the 
parish  of  Gillingham  ;  but  in  the  year  1848 
Lord  Chief  Justice  Denman,  in  delivering 
the  considered  judgment  of  the  Queen's 
Bench  in  The  Queen  v.  Glossop  (5),  held 
that  residence  as  a  widow  would  coalese 
with  residence  as  wife  to  complete  the  five 
years'  residence  then  required  for  irre- 
movability.   It  appears  to  me,  therefore, 
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Medway  Ouardiam  v.  Bedmintter  Chutrdiant. 
both  on  principle  and  on  authority,  that 
the  pauper  had  gained  a  settlement  in  the 
parish  of  Gillingham. 

Appeal  dismisaed. 


Solicitors— Prall  k  Son,  Rochester,  for  appel- 
lant ;  Guscotte,  Wadham  &  Daw,  agents  for 
O'Donoghue  k  Anson,  Bristol,  for  respondents. 


{THE  GUAEDIANB  OV  THE  POOK  OP 
BABTON  BE6IS  {a])pellanU)  r. 
THE  GUABDIANS  OF  THE  POOU 
OP  ST.  PANCBAS  (respojitUnts). 

Poor  Law— Settlement— Betidence  at  Wife— 
Divided  ParUhesAct,  1876  (39  ^'  40  Vict. c,  61), 
#.34. 

In  this  case  the  pauper  had  resided  continu- 
ously with  her  husband  in  a  parish  in  the 
appellant  union  for  three  years,  under  such 
circumstances  in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in  that 
behalf,  render  her  irremovable.  On  these  facts 
the  Justices  had  ordered  her  removal  to  the  ap- 
pellant union. 

Jelft  Q.  C.  (^Servttoii  with  him),  for  the  appel- 
lants, admitted  that  the  only  distinction  between 
the  case  and  that  of  The  Guardians  of  the  Med- 
way Union  v.  The  Chuardia/ns  of  the  Bedmintter 
Union  (1)  was  that  in  that  case  there  was  an 
independent  residence  as  widow  which  coalesced 
with  the  period  of  residence  as  wife. 

B.  Olen,  for  the  respondents. 

The  COUBT  (Wills,  J.,  and  Grantham,  J.)  held 
that  there  was  no  valid  distinction  between  the 
two  cases. 

Appeal  dismitted. 


Solicitors — Rowcliffes,  Rawle  &  Co.,  agents  for 
Bristol  &  Carpenter,  Bristol,  for  appellants ; 
J.  Rezworthy,  for  respondent. 


(1)  Ante,  p.  4. 


1887. 
Nov.  18. 


THE   GUARDIANS  OF    THE  AM£R- 

SHAU    UNION   {appellants)   v, 

THE  GUARDIANS  OF   THE   CITT 

OF  LONDON  (respondents). 


Poor  Law — Settlement — ChUd  under 
Sixteen  —  Widowed  Mother  —  Mother 
7narrying  again — Divided  Parishes  Act, 
1876  (39  cf^  40  Vict.  c.  Q\),  s.  35. 

The  pauper  was  6(W7i  in  1881  in  St, 
Mary,  Islington  ;  herfatlier  died  in  1883, 
and  in  tJie  foUowiny  year  her  mother, 
being  then  a  widow,  married  ctgain.    In 

1886,  the  pauper  luimng  become  chargeahle, 
an  order  was  rnade  adjudging  her  to  be 
settled  in  the  a2}peUani  union,  where  her 
motJier  was  bom : — Held,  that  the  order 
was  wrong,  inasmuch  as  at  the  time  the 
pauper  became  chargeaible  her  settlement 
was  the  place  of  her  birth,  she  then  having 
n4)  father,  and  her  mother  being  no  longer 
a  widowed  mother. 

Special  Case  stated  under  12  <k  13  Yict. 
c.  45.  s.  11,  on  an  appeal  against  an  order 
of  Justices,  dated  the  8tb  of  Januaiy, 

1887,  whereby  it  was  adjudged  that  the 
place  of  the  last  legal  settlement  of  Blanche 
Edmonds  was  in  the  appellant  union. 

The  facts  of  the  case  were  as  follows : — 

Walter  Edmonds,  the  father  of  the 
pauper,  was  bom  at  Boxmore,  in  the  parish 
of  Hemel  Hempstead,  in  the  county  of 
Hertford  and  in.  the  Hemel  Hempstead 
union,  on  the  5th  of  February,  1857. 

Sarah  Ann  Glenister,  the  mother  of  the 
pauper,  was  born  at  Lye  Green,  in  the 
parish  of  Chesham,  in  the  county  of  Buck- 
ingham and  in  Uie  appellant  poor  law 
union,  on  the  1st  of  June,  1856. 

The  said  Walter  Edmonds  and  Sarah 
Ann  Glenister  were  married  at  the  parish 
church,  Chesham,  in  the  appellant  union, 
on  or  about  the  14th  of  November,  1875. 

The  pauper  is  the  legitimate  daughter 
of  the  said  Walter  Edmonds  and  Sarah 
Ann  his  wife,  and  waa  bom  on  the  19th 
of  July,  1881,  at  57  St  Qement's  Street, 
in  the  parish  of  St.  Mary,  Islington,  in 
the  county  of  Middlesex. 

Walter  Edmonds,  the  pauper's  &ther, 
died  on  or  about  the  7th  of  lilay,  1883, 
leaving  his  widow  Sarah  Ann  Edmonds 
and  the  pauper  and  two  other  childraa 
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Borviviiig  him.  The  said  Walter  Edmonds 
never  acquired  a  settlement  for  himself, 
and  had  no  settlement  other  than  that  of 
his  birth. 

On  the  21st  of  January,  1884,  Sarah 
Ann  Edmonds,  the  pauper's  mother,  being 
then  a  widow,  married  Henry  Paine, 
her  present  husband,  who  was  bom  in  the 
county  of  Kent  in  or  about  the  year  1858. 
During  the  interval  between  the  death  of 
her  first  husband  and  her  marriage  with 
the  said  Henry  Paine,  the  said  Sarah  Ann 
Edmonds  (now  Sarah  Ann  Paine)  did  not 
acquire  any  settlement  for  herself. 

On  the  9th  of  April,  1886,  the  pauper, 
then  aged  four,  was  admitted  into  the 
infirmary  of  the  City  of  London  Union 
at  Bow,  and  thereby  became  chargeable  to 
the  respondent  union. 

The  appellants  contend — first,  that  when 
the  pauper  became  chargeable,  and  at  the 
time  of  making  the  said  order  of  removal, 
the  pauper  derived  a  settlement  from  her 
father,  who  was  born,  as  before  mentioned, 
in  the  parish  of  Hemel  Hempstead,  and 
that  after  his  death  she  retained,  and  still 
retains,  that  settlement ;  secondly,  that  if 
the  pauper,  at  the  time  of  making  the  said 
order,  did  not  take  or  retain  her  father's 
birth  settlement,  she  was  legally  settled 
in  the  parish  where  she  was  born — namely, 
in  the  said  parish  of  St.  Mary,  Islington — 
as,  after  the  death  of  her  father,  her 
mother  never  had  or  acquired  any  but  a 
derivative  settlement,  and  also  because  her 
mother  was  not,  when  the  pauper  became 
chargeable,  and  when  tlie  said  order  was 
made,  a  **  widowed "  mother  within  the 
meaning  of  section  35  of  39  &  40  Vict, 
c.  61,  being  then  the  wife  of  the  said 
Henry  Paine. 

The  respondents,  on  the  other  hand, 
contend  that  by  the  said  order  of  the  8  th 
of  January,  1887,  the  settlement  of  the 
pauper  was  properly  adjudged  to  be  in  the 
said  palish  of  Chesham  in  the  appellant 
union,  because  on  the  death  of  her  father 
she,  being  under  sixteen  years  of  age, 
became  entitled  to  her  widowed  mother's 
birth  settlement,  which  she  reUiined  not- 
withstanding that  her  mother  married 
again. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  pauper  was  at  the 
time  of  the  making  of  the  order  of  removal 


settled  in  the  parish  of  Chesham  in  the 
appellant  union  (I). 

IF.  Graham  {Aahton  with  him),  for  the 
appellants. — In  considering  what  the  set- 
tlement of  a  pauper  is,  the  state  of  things 
at  the  time  the  order  of  adjudication  was 
made  must  be  regarded — The  Ouardiaris 
of  Kingahridge  Union  v.  The  Guardians 
of  East  Stonehouse  (2).  At  that  time  the 
pauper  either  derived  a  settlement  from 
her  father,  who  was  bom  in  Hemel  Hemp- 
stead, or  was  settled  in  St!  Mary,  Islington, 
where  she  was  born ;  for  her  mother  can- 
not be  said  to  have  been  a  "widowed 
mother  "  within  the  meaning  of  39  <k  40 
Vict.  c.  61,  she  having  married  again — The 
Guardians  of  Keynsham  Union  v.  The 
Guardians  of  Bedminster  Union  (3). 
Moreover,  if  the  pauper  had  a  "widowed 
mother,"  the  settlement  of  the  latter  was  a 
derivative  one  and  could  not  be  enquired 
into. 

They  cited  The  Guardians  of  Heading- 
ton  Union  v.  The  Guardians  of  St.  Olave*s 
Union  (4),  The  Guardians  of  Maidstone 
Union  v.  The  Guardians  of  Holbom  Union 
(5),  2'Ae  Guardians  of  Holbom  Union  v. 
The  Guardians  oj  Gliertsey  Union  (6),  and 


(1)  By  the  Divided  Parishes  &c.  Act  (39  & 
40  Vict.  c.  61),  s.  35  :  "  No  person  shall  be  deemed 
to  have  ^derived  a  Fettlement  from  any  other 
person,  whether  by  parentage,  estate,  or  other- 
wise, except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the 
settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to  that  age,  and 
shall  retain  the  settlement  so  taken  until  it 
shall  acquire  another.  ...  If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a 
settlement  for  itself,  or,  being  a  female,  shall  not 
have  derived  a  settlement  from  her  husband, 
and  it  cannot  be  shewn  what  settlement  such 
child  or  female  derived  from  its  parent  without 
enquiring  into  the  derivative  settlement  of  such 
[Kirent,  such  child  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  which  he  or  she  was 
born." 

(2)  56  Law  J.  Rep.  M.C.  83;  Law  Rep. 
18  Q.B.  D.  528. 

(3)  47  Law  J.  Rep.  M.C.  73;  Law  Rep. 
3  Q.B.  D.  344. 

(4)  53  Law  J.  Rep.  M.C.  91;  Law  Rep. 
13  Q.B.  D.  293. 

(6)  Law  Rep.  17  Q.B.  D.  817. 
(6)  54  Law  J.  Rep.  M.C.  137;  Law  Rep. 
IB  Q.B.  D.  76. 
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The  Maddey  Union  v.  The  Bridgnorth 
Union  (7). 

Poland,  for  the  respondenta.  —  The 
pauper's  settlement  was  rightly  adjudged 
to  be  in  the  appellant  union.  Here  the 
pauper  was  under  the  age  of  sixteen.  So 
long  as  the  Neither  was  alive  she  took  his 
settlement,  and  as  soon  as  he  died  the 
settlement  of  her  ''  widowed  mother."  If 
the  ''  widowed  mother "  had  died  whilst 
the  pauper  was  under  the  age  of  sixteen, 
she  woidd  have  retained  the  settlement  of 
such  '^  widowed  mother  "  ;  and  it  is  con- 
tended  that  the  pauper  cannot  by  the  re- 
marriage of  the  widowed  mother  cease  to 
retain  the  settlement  which  she  had  ac- 
quired whilst  her  mother  was  a  widow. 
He  cited  The  Guardians  of  Croydon  v.  The 
Guardians  of  BeigcUe  Union  (8). 

GrcAam  replied. 

Stbphbn,  J. — This  case  has  been  in- 
geniously argued  on  both  sides,  and 
both  Mr.  Poland  and  Mr.  Graham  have 
given  plausible  reasons  for  the  conclusion 
which  they  desired  us  to  arrive  at.  The 
langtiage  of  the  section  is  anything  but 
clear,  but  it  is  common  ground  that 
the  time  to  which  the  statute  refers  is 
the  time  at  which  the  pauper  became 
charg^ble  and  her  settlement  had  to 
be  adjudicated  upon.  It  seems  to  me 
that  the  result  of  the  authorities  which 
have  been  cited  to  us  during  the  argument 
is,  that  we  have  to  consider  the  pauper  as 
having  no  settlement  at  all  on  the  day 
before  she  became  chargeable,  and  that  in 
determining  what  her  settlement  is  we  must 
look  at  the  state  of  things  at  the  date  when 
she  became  chargeable.  The  state  of 
things  then  was  that  the  pau^ier's  father 
was  dead  ;  that  the  pauper  heinself  had  no 
widowed  mother,  because  the  mother  had 
at  that  time  married  again.  That  being 
so,  we  are  not  at  liberty  to  regard  the 
derivative  settlement  which  the  mother 
may  have  acquired  upon  her  second  mar- 
riage; and  the  only  thing  tx>  fall  back 
upon  is  the  pauper's  birth  settlement,  which 
was  in  the  city  of  London.  Mr.  Poland's 
argument  is  that  though  we  are  to  look  at 

(7)  52  Law  J.  Rep.  M.C.  71  ;  Law  Rep. 
11  Q.B.  D.  314. 

(S)  56  Law  J.  Bep.  M.C.  93 ;  Law  Bep. 
19  Q.B.  D.  386. 


the  state  of  things  which  existed  at  the 
time  the  order  was  made,  what  we  have 
then  to  consider  is  what  was  the  settlement 
of  the  widowed  mother.  This  is  an  in- 
genious way  of  interpreting  the  statute;  but 
we  ought  not,  I  think,  to  consider  the 
pauper  as  having  acquired  a  settlement  as 
soon  as  her  fother  died,  but  that  she  ought 
to  be  considered  as  liaving  no  settlement 
at  all  until  she  became  chiu*geable.  That 
being  so,  the  appellants  are,  in  my  judg- 
ment, entitled  to  have  the  order  quashed. 
Smith,  J. — 1  am  of  the  same  opinion. 
The  question  which  we  have  to  decide 
here  is  whether  the  child  ought  to  be  re- 
moved to  the  place  of  her  birth,  or  has 
acquired  the  birth  settlement  of  her 
mother.  This  most  complicated  section 
has  been  before  the  Courts  over  and  over 
again,  and  one  thing  about  it  at  least  ha& 
been  definitely  settled,  and  that  is  that  we 
must  consider  the  place  of  settlement  at 
the  time  when  the  adjudication  takes 
place,  and  not  have  regard  to  bygone 
matters.  •  There  is  plenty  of  authority  for 
that.  Now,  at  the  time  of  the  adjudica* 
tion,  the  facts  were  these  :  the  &ther  was 
dead ;  the  mother  was  no  longer  a  widowed 
mother,  she  having  married  again,  and  her 
sole  settlement  then  being  a  derivative 
settlement.  If  Mr.  Poland's  argument  be 
correct,  I  cannot  see  why  a  child  might  not 
take  the  settlement  of  her  deceased  father, 
the  words  of  the  section  being,  "  the  settle- 
ment of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be."  Here,  at  the 
time  when  the  child  became  chargeable, 
she  had  neither  a  father  nor  a  widowed 
mother,  and  the  settlement  of  the  latter 
was  a  derivative  settlement  only,  which 
she  had  acquired  by  her  re-marriage, 
and  which  could  not  be  enquired  into. 
Under  these  circumstances  I  think  that 
the  child's  only  settlement  was  the  place  of 
her  birth,  and  that  the  order  of  removal  to 
the  appellant  union  was  wrongly  made. 
Judgment  for  appellants. 

Solicitors — Allen  &  £dwards,  agentu  forH.  heil- 
ford,  Amersham,  for  appellants ;  J.  Rexwortli}', 
for  respondents. 


Digitized  by 


Google 


Vol.  57.] 


THE  DUTIES  OF  MAGISTBATES. 


1887.  Ithe  queen  v.  the  vestry 
Dec.  9,  13.  j        OF  SAINT  uabtlebone. 

Artisans  and  Labourers*  Dwellings  Act, 
1868  (31  <^'  32  Vict.  c.  130)— DeJinUion  of 
"  OvrMT  " — Premises  unfit  for  Habitation 
— Order  for  Structural  Alterations — Time 
A)r  fixing  Liability — Status  of  Leaseholder 
— Inter  esse  termini — Charging  Order. 

Under  the  Artisans  and  Labourers' 
Dwellings  Act,  1868,  the  term  "oumer" 
is  defined  by  section  3  to  include  aU  lessees 
**  except  persons  holding  premises  for  a 
term  of  years  of  which  ttoenty-one  years 
do  not  remain  unexpired.*'  R.  wcu  in 
July,  1886,  lessee  of  premises  of  which 
three  months  were  unexpired  ;  he  was  also 
assignee  of  a  reversionary  lease  for  a 
further  term  of  twenty-one  years  of  the 
same  premises,  commencing  at  the  expira- 
tion of  the  first  lease : — Held,  that  H.  was 
in  Jvly,  1886,  an  ^* owner"  within  the 
meaning  of  section  3  of  the  above  statute. 

The  same  Act  permits  a  local  authority 
to  order  the  demolition  of  premises  which 
Oieir  medical  officer  and  surveyor  have  re- 
ported to  them  to  be  unfit  for  human  habita- 
tion, and  to  require  demolition,upon  giving 
certainnotices  to  the  "  oumer,"  as  defined  by 
section  3.  In  July,  1886,  SU4^  reports  were 
made  in  respect  of  certain  premises  of 
which  H.  was  then  the  "  owner i*  and  the 
requisite  notices  duly  served  upon  him. 
At  the  date,  hoioever,  when  the  order  was 
actually  made  by  the  vestry  requiring  H. 
to  demolish  the  premises  in  question,  he 
had  ceased  to  be  an  "  owner  "  ; — Held, 
that  the  order  of  the  vestry  was  properly 
made  upon  H.,  inasmuch  as  he  was  the 
^* owner"  at  the  time  of  service  of  the 
notice  of  the  defective  condition  of  the  pre- 
mises. 

This  was  an  application  on  the  part  of 
Captain  Bemers  for  a  writ  of  prohibition 
directed  to  the  yestry  of  St.  Marylebone 
parish,  being  the  local  authority  within 
the  said  parish  for  the  purposes  of  the 
Artisans  and  Labourers'  Dwellings  Act, 
1868  (31  &  32  Vict.  c.  130|,  s.  25,  to  pro- 
hibit  the  vestry  from  further  proceeding 
in  the  matter  of  an  application  by  Hyde 
for  a  charging  order  in  respect  of  certain 
houses  and  premises — 49  to  55  Union 
Street,  St.  Marylebone — of  which  Bemers 
Vol.  57.— M.C. 


was  the  freeholder  and  Hyde  was  a  lessee 
or  assignee,  with  an  alternative  claim  to 
shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  Court  any 
charging  order  issued  by  the  said  vestry, 
upon  the  ground  that  the  said  vestry  had 
no  jurisdiction  to  make  the  said  order. 

The  facts  connected  with  the  case  were 
as  follows :  The  houses  and  premises  in 
question  were  vested  in  Hyde  as  assignee 
of  a  lease  which  expired  at  Michaelmas 
1886.  Hyde  also  had  a  lease  of  the  same 
premises  for  twenty-one  years,  to  com- 
mence at  Michaelmas,  1886,  at  a  ground- 
rent  of  5^.  per  annum.  Both  leases  con- 
tained the  usual  covenants  by  the  lessee 
and  his  assignees  to  repair,  and  yield  up 
in  re]>air,  the  said  premises.  In  July, 
1886,  the  premises  having  been  allowed  to 
fall  out  of  repair,  the  vestry  of  St.  Mary- 
lebone, as  the  local  authority  for  carrying 
out  the  Artisans  and  Labourers'  Dwell- 
ings Act,  1886,  served  upon  Hyde  copies 
of  the  reports  made  by  the  surveyors  and 
officers  of  health  of  the  vestry  upon  the 
state  and  condition  of  the  houses  and  pre- 
mises, with  notice  of  the  time  and  of  the 
place  appointed  for  the  consideration  by  the 
vestry  of  such  reports.  These  reports  are 
set  out  in  the  judgment  of  Hawkins,  J. 
Upon  the  above-mentioned  reports  coming 
on  for  consideration,  the  solidtors  for 
Bemers  and  Hyde  attended,  the  latter 
objecting  to  the  reports,  and  contending 
that  the  premises  were  capable  of  repara- 
tion. The  meeting  was  then  adjourned  at 
Bemers'  solicitor's  request.  On  the  14th 
of  October,  1886,  the  vestry  ordered 
the  demolition  of  Uie  whole  of  the  houses 
and  premises.  Accordingly,  on  the  27th 
of  October,  1886,  the  vestry  served  upon 
Bemers  and  Hyde  an  order,  purporting  to 
be  made  under  the  Act  and  addressed  to 
the  overseers  of  the  said  houses  and  pre- 
mises, requiring  them  to  demolish  the 
same  upon  the  grounds  therein  stated. 
The  order  was  as  follows,  omitting  the 
recitals,  "  It  is  ordered  by  the  vestry  of 
the  said  parish  of  St.  Marylebone  that  the 
above-mentioned  premises,  numbered  49, 
50,  61,  52,  53,  54,  and  55,  Union  Street, 
in  the  said  parish,  be  wholly  demolished, 
taken  down,  and  removed,  and  you,  the 
said  owner,  are  hereby  required  to  de- 
molish, take  down,  and  remove  the  same 
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The  Queen  v.  MaryUhone  Vfstry. 
accordingly."  Bernera  did  not  oppose  the 
order  for  demolition,  but  Hyde  appealed 
against  the  order  to  the  Court  of  Quarter 
Sessions,  who  varied  the  order  by  directing 
that  the  said  houses  and  premises  be  im- 
proved, instead  of  being  demolished,  by 
making  certain  structural  alterations  and 
repairs.  Notice  was  given  to  Bemers* 
solicitors  by  Hyde's  solicitors  of  the  order 
of  sessions  within  three  days  of  the  making 
thereof.  Hyde  accordingly  executed  the 
alterations  and  repairs  required  to  the 
said  houses  and  premises,  and  then  applied 
to  the  Vestry  of  St.  Marylebone  to  grant 
him  a  charging  order  upon  the  said  houses 
and  premises  in  respect  of  the  expenditure 
so  incurred  by  him  under  section  25  of  the 
Act. 

Notice  of  this  application  was  given  to 
Bemers,  and  his  solicitor  attended  the 
vestry  meeting  on  the  28th  of  July,  1887, 
when  the  application  came  on  for  con- 
sideration, and  objected  to  the  jurisdiction 
of  the  vestry  to  entertain  the  application 
or  to  make  the  charging  order,  upon  the 
ground  that  Hyde  was  not  an  "  owner"  of 
the  said  houses  and  premises  within  the 
meaning  of  section  3  of  the  Act,  having 
regard  to  his  estate  and  interest  therein 
under  the  lease.  The  vestry  overruled  the 
objection  and  granted  a  charging  order 
upon  the  premises  at  the  rate  of  six  per 
cent,  upon  the  expenditure  for  a  term  of 
thirty  years.  Notice  of  this  order  having 
been  made  was  served  on  Bemers  the 
following  day,  and  thereupon  the  present 
application  was  made  to  Pollock,  B.,  who 
referred  it  to  a  Divisional  Court  (1). 

(1)  By  the  Artisans  and  Laboareis'  Dwell- 
ings Act,  1868  (31  &  32  Vict.  c.  130),  s.  3,  it  is 
provided  that  the  word  **  owner,"  "  in  addition 
to  the  definition  given  by  the  Lands  Clauses 
Act,  shall  include  all  lessees  or  mortgagees  of 
any  premises  required  to  be  dealt  with  under 
this  Act,  except  persons  holding  or  entitled  to 
the  rents  and  profits  of  such  premises  for  a  term 
of  years  of  which  twenty-one  years  do  not  re- 
main unexpired.'* 

By  section  5 :  "If  in  any  place  to  which  this 
Act  applies  the  officer  of  health  find  that  any 
premises  therein  are  in  a  condition  or  state 
dangerous  to  health  so  as  to  be  unfit  for  human 
habitation,  he  shall  report  the  same  in  manner 
hereinafter  provided  to  the  local  authority." 

By  section  6  :  "  Every  report  made  under  this 
Act  by  the  officer  of  health  shall  be  made  in 
writing  and  delivered  to  the  clerk  of  the  local 


Peile  (Besley  with  him),  for  Captain 
Bemers. — There  was  no  jurisdiction  on  the 
part  of  the  vestry  to  make  this  charging 
order,  inasmuch  as  Hyde  was  not  an 
"owner"  within  section  3  of  31  &  32 
Vict.  c.  130,  not  being  entitled  to  the 
"  rents  and  profits  of  premises  for  a  term 
of  years  of  which  twenty-one  years  re- 
authority,  and  the  local  authority  shall  refer 
such  report  to  a  surveyor  or  engineer,  who  shall 
thereupon  consider  the  report  so  furnished  to 
him,  and  report  to  the  locleJ  authority  what  is 
the  cause  of  the  evil  so  reported  on,  and  the 
remedy  thereof,  and  if  such  evil  is  occasioned 
by  defects  in  any  premises,  whether  the  same 
can  be  remedied  by  structural  alterations  and 
improvements  or  otherwise,  or  whether  soch 
premises,  or  any  and  what  part  thereof,  ought 
to  be  demolished." 

By  section  7 :  "  Upon  receipt  of  the  report 
of  the  surveyor  and  engineer  the  local  authority 
shall  cause  copies  of  both  the  reports  to  be 
given  to  the  owner,  with  notice  of  the  time 
and  place  appointed  by  the  local  authority  for 
the  consideration  thereof,  and  such  owner 
shall  be  at  liberty  to  attend  and  to  state  his 
objections  (if  any)  to  such  reports,  or  either 
of  them,  including  therein  any  objection  that 
the  necessary  works  ought  to  be  done  by  or 
at  the  expense  of  some  other  person  or  per- 
sons, or  at  the  expense  of  the  parish  or  district 
in  which  the  premises  are  situate  ;  and  on  such 
objections  the  local  authority  shall  make  an 
order  in  writing,  signed  by  the  clerk  of  sach 
local  authority,  which  shall  be  subject  to  appeal 
in  manner  hereinafter  mentioned ;  and  if  sach 
objections  are  overruled,  the  local  authority,  it 
they  deem  it  necessary,  shall  cause  to  be  pre- 
pared a  plan  and  specification  of  the  works  (if 
any),  and  an  estimate  of  the  cost  of  such  works, 
required  to  be  executed." 

By  section  8 :  The  clerk  of  the  local  a^^^^ 
rity  is  to  give  notice  to  the  owner  that  the  pla° 
of  the  required  works  has  been  prepared. 

By  section  9 :  An  appeal  to  quarter  sessions 
is  given  to  persons  aggrieved  by  an  order  of  » 
local  authority. 

By  section  26 :  "  Where  any  owner  tss  co°*' 
pleted  any  works  required  to  be  executed  by  » 
local  authority  in  pursuance  of  this  ActtbemftTj 
on  the  completion  thereof,  apply  to  the  loj*^ 
authority  for  a  charging  order  charging  on  tw 
premises  on  which  the  works  have  been  «xec>itea 
an  annuity  as  compensation  to  the  o'^d®' 
the  expenditure  incurred  by  him  in  ^^^  u^? 
such  works,  .  .  .  and  the  local  authori  <y»  ^  t^ 
satisfied  that  the  owner  has  duly  execo-ted  sac 
wnrks.  shall  make  n.  nhanrinff'  order  acctf^rdlDc  :  * 


works,  shall  make  a  charging  order  slcoC)^^ 


of  ^ 


The  annuity  charged  shall  be  a  suc^  ^^   j^ 
pounds  for  every  one  hundred  poundfft  of  ^^ 
expenditure,  ....  to  commence  from   the  a*^^ 
of  the  order,  and  to  h6  payable  for  a    *®^  - " 
thirty  years  to  the  owner  named  in  suct»  ^ra 
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The  Queen  v.  Marylelxme  Vegtry. 
mained  unexpired."  The  lease  in  reversion 
was  merely  an  interesae  termini)  the 
second  lease  was  a  successive,  not  a  con- 
current, estate.  Moreover,  the  time  to  be 
regarded  is  the  date  when  the  order  was 
made  (14th  of  October),  and  Hyde  had  cer- 
tainly not  then  a  lease  of  which  twenty-one 
years  remained  unexpired.  He  cited  Doe 
d,  Rawlinga  v.  Walker  (2),  Doe  d.  PuUeney 
V.  Carey  (3),  and  The  Queen  v.  The  Swin- 
don Local  Board  (A), 

ChanneUf  Q,C.  {English  Harrison  with 
him),  for  Hyde. — The  definition  of  "  owner  " 
in  section  3  is  wide  enough  to  include  an 
xTUeresae  termini.  The  proper  time  to  be 
regarded  in  determining  who  is  the  party 
liable  is  the  date  of  the  report  of  the 
medical  officer  and  surveyor,  for  any  other 
construction  might  place  almost  insuper- 
able difficulties  in  the  way  of  the  vestry  in 
canying  out  the  provisions  of  the  Act. 

Poland  appeared  for  the  Vestry  of 
Marylebone. 

Cur,  adv,  vtdL 

The  judgment  of  the  Court  was  given 
on  the  13th  of  December  as  follows  : — 

Pollock,  B. — ^This  was  a  motion  made 
for  a  certiorari  to  bring  up  a  charging 
order  made  by  the  Vestry  of  St.  Mary- 
lebone under  a  statute  passed  in  1868, 
and  entitled  "an  Act  to  provide  better 
buildings  for  artisans  and  labourers."  The 
person  against  whom  it  was  made  was  the 
person  alleged  to  be  the  owner  for  the 
time  being  of  the  premises  in  question. 
The  present  application  was  made  not  by 
the  person  against  whom  the  order  was 
made,  but  by  a  person  named  Bemers, 
who  was  the  freeholder,  and  against 
whom  this  order  might  have  been  pro- 
perly made.  The  question  before  us  is 
whether  Hyde,  against  whom  the  order 
was  made,  was  the  owner  of  the  premises 
within  the  meaning  of  the  statute.  Now 
the  facts  were  these :  at  the  time  when 
the  notice  was  given  that  these  premises 
were  in  bad  order  and  must  be  demo- 
lished— namely,  in  July,  1886 — Hyde  had 
an  unexpired  lease  for  a  long  term  of  years, 
b^;imiing  in  Michaelmas,  1790,  and  ex- 

(2)  6  B.  &  C.  111. 

(3)  5  Term  Rep.  567. 

(4)  49  Law  J.  Hep.  Q.B.  522;  Law  Rep. 
4  Q.B.  D.  306. 
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piring  in  Michaelmas,  1886.  In  respect  of 
that  lease  alone  he  would  not  have  held  a 
sufficient  interest  so  as  to  be  considered  as 
the  owner.  But  it  so  happened  that  he 
was  the  assignee  of  a  reversionary  lease  for 
twenty -one  years,  which  would  commence 
to  run  from  Michaelmas,  1886.  The  ques- 
tion is  whether  under  those  circumstances 
he  was  within  the  statute.  Now  the 
statute,  in  the  interpretation  clause  (sec- 
tion 3),  says,  "  The  expression  *  owner,'  in 
addition  to  the  definition  given  by  the 
Lands  Clauses  Act,  shall  include  all  lessees 
and  mortgagees  of  any  premises  required 
to  be  dealt  with  under  this  Act,  except 
persons  holding  or  entitled  to  the  rents 
and  profits  of  such  premises  for  a  term  of 
years  of  which  twenty-one  years  do  not 
remain  unexpired."  The  question  before 
us  is  whether  the  two  periods  of  time — 
namely,  the  period  of  time  up  to  Michael- 
mas, 1886 — together  with  the  lease  for 
twenty-one  years,  make  Hyde  the  "  owner" 
within  the  above  statute.  Mr.  Peile 
argued  before  us,  from  a  conveyancing 
point  of  view,  that  although  he  was  the 
lessee  under  the  first  lease,  he  had  only 
got,  as  regards  the  second  lease,  what 
conveyancers  call  an  interesse  termini. 
It  seems  to  me  that  the  words  of  this 
statute — namely,  that  a  person  may  not 
only  hold  but  be  entitled  to  the  rents  and 
profits— mean  whether  he  has  such  interest 
in  the  premises  as  to  make  him  the  owner 
for  the  time  being  of  the  premises  for  a 
term  of  years  of  which  twenty- one  years 
remain  unexpired.  Therefore,  so  far  as 
that  legal  objection  is  concerned,  it  seems 
to  me  this  order  is  perfectly  right. 

Now  comes  the  next,  and  perhaps  the 
most  important,  point.  It  is  one  of  general 
application,  and  certainly  is  worthy  of 
being  well  considered.  It  was  argued 
that  even  if  Hyde  was  the  **  owner  "  at 
the  time  the  notice  was  served  upon  him 
— namely,  in  July,  1886 — he  had  ceased 
to  be  the  owner  before  any  order  was 
made.  Now  the  facts  upon  that  part 
of  the  case  were  these.  In  July,  1886, 
notice  was  given  to  Hyde  within  the 
terms  of  the  statute.  Upon  the  23rd  of 
September  Hyde  attended  and  Bemers 
also.  Berners  then  asked  for  an  adjourn- 
ment, which  was  granted,  and  on  the  14th 
of  October  an  order  was  made  for  the 
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demolition  of  the  premises  as   unfit   for 
human   habitation.     That    is    the    order 
practically   that   is  appealed  against,  be- 
cause the  order  of  sessions  merely  varied 
that  by  making  an  order  that  certain  im- 
provements  should  be  made  instead  of  the 
premises  being  demolished.     Therefore  it 
stands  in  this  way,  that  when  the  notice 
was  served  in  July,  1886,  undoubtedly, 
upon  the  construction  we  put  upon  the 
statute,  Hyde  was  the  "  owner " ;  but  in- 
asmuch as  the  lease  had  run  out  under 
which  he  then  held  in  Michaelmas,  1886, 
when  October  came  and  the  order  was 
made,  he  had  ceased  to  be  an  owner ;  and 
the  question  is  whether  the  owner  at  the 
time  of  the  notice  is  to  be  taken  as  the 
person  liable,  or  the  owner  at  the  time 
when  the  order  is  actually  made.     Now 
the   scheme  of  the   whole  Act  seems  to 
my  mind  to  answer  this  question.     The 
Act  contemplates  the  finding  of  a  person 
who  for  the  purposes  of  the  Act  shall  be 
an  owner  of  the  premises.     That  is  settled 
by  the  interpretation   clause  to  which  T 
have  already  alluded.     Then  the  Act  goes 
on  to  say,  by  section  5,  that  the  officer  of 
health  is  to  report  to  the  local  authority 
on  the  condition  of  premises  wherever  they 
are  found  to  be  so  dilapidated  that  it  is 
necessary  to  destroy  them  or  to  have  them 
repaired,  and  that  report  is  by  section  6 
to  be  referred  to  a  surveyor^  and  then  the 
local  authority  may  upon  that  prepare  a 
plan  and  specifications  of  what  is  required ; 
and  then  the  clerk  of  the  parochial  au- 
thority, by  section  8,  is  to  give  notice  to  the 
owner  of  the  plan  of  required  works  having 
been  prepared.     Then  by  section  9,  if  the 
owner  feels  himself  to  be  aggrieved,  he 
may  appeal  to  the  Quarter  Sessions.     Now 
it  was  pointed  out,  and  I  think  success- 
fully, by  Mr.   Channell,  that  in  the  first 
place  it  could  not  be  intended  that  if  the 
owner  for  the  time  being  assigned   his 
property,  or  if  his  interest  in  it  expired, 
therefore  the  local  authority  should  com- 
mence new  proceedings  against  the  person 
who  became  owner  at  a  subsequent  date, 
who   might  not  be  acquainted  with  the 
condition  of  the  premises  and  a  variety  of 
circumstances.     That  certainly  would   be 
most  inconvenient,  and  contrary,  T  should 
say,  to  the  spirit  of  the  Act,  which  was 
intended  in  the  first  instance  to  enforce 


liability  upon  the  person  in  whose  hands, 
if  I  may  use  the  expression,  the  premises 
have  been  allowed  to  become  so  dilapi- 
dated as  to  require  to  be  demolished. 
Mr.  Channell  has  pointed  out  with  great 
force  that  when  the  statute  ex  concessis  is 
dealing  with  an  interest  which  is  dwin- 
dling in  its  character,  and  diminishing  from 
day  to  day  and  from  week  to  week,  it 
is  impossible  to  suppose  that  the  statute 
would  intend  a  person  to  get  rid  of  his 
liability  by,  between  the  date  of  the 
notice  and  the  order,  saying  his  time  had 
run  out  by  effluxion,  and  his  liability  had 
been  diounished  or  been  entirely  demo- 
lished  by  that  effluxion  of  time.  There- 
fore, it  seems  to  me,  it  is  quite  clear  when 
the  whole  spirit  of  the  Act,  and  the 
language  of  it  throughout,  is  looked  at, 
that  the  person  to  be  fixed  is  the  owner 
at  the  time  the  notice  of  the  defective 
condition  of  the  premises  is  served.  Now, 
there  was  one  authority  which  ivoald  be 
very  much  in  point  if  the  circamstances 
were  the  same  in  this  case,  and  that  is  a 
case  decided  some  years  ago  (in  the  year 
1879),  The  Queen  v.  The  Swindon  Local 
Board  (4).  That  was  a  case  in  which  the 
question  arose  not  with  respect  to  who  was 
liable  to  do  the  work  under  a  similar  Act- 
namely,  the  Public  Health  Act,  1875— 
whether  it  was  the  owner  at  the  time  the 
notice  was  given,  or  whether  it  was  the 
owner  at  a  later  period  when  the  works 
were  actually  done ;  but  it  was  a  question 
as  to  who — where  there  had  been  a  notice 
given,  and  a  default  by  the  then  owner  to 
do  the  work — was  the  person  against  whom 
the  expenses  could  be  recovered  which 
had  been  incurred  by  the  urban  authoiitji 
who  under  the  powers  of  the  statute  had 
done  the  work  in  question.  It  was  then 
held  that  such  expenses  could  not  be  re- 
covered from  any  one  who  was  the  owner 
of  the  premises  at  the  time  when  the 
notice  was  given,  but  had  ceased  to  be 
the  owner  before  the  completion  of  the 
acts.  Under  the  Public  Health  Act, 
1875,  it  is  quite  clear  that,  although  the 
ownership,  quoad  the  liability,  is  to  be 
affixed  at  some  particular  period — ^namely, 
when  the  premises  are  out  of  repair— the 
payments  from  time  to  time  of  the  iftipenaes 
incurred,  which  are  fixed  by  yeariy  pay- 
ments, and  distributed  over  many  yea«, 
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were  intended  to  be  borne,  not  by  the  per. 
son  who  is  the  owner  at  the  time  the 
notice  was  gi^en,  but  by  the  person  who 
is  the  owner  from  year  to  year  as  the  debt 
is  payable.  What  Lord  Chief  Justice 
Cockbum  says  in  that  case  is  very  clear  : 
"  I  cannot  think  it  was  ever  intended 
by  the  Legislature  that  when  the  owner 
has  parted  with  his  property,  and  somebody 
else  is  in  possession  of  it,  and  therefore 
getting  the  benefit  of  the  work  done,  and 
who  ought  therefore  to  pay  the  expenses 
incurred,  it  should  be  competent  for  the 
local  authority  to  follow  him  up  wherever 
he  may  be  gone,  and  hold  him  personally 
liable."  That  certainly  would  be  an  ex- 
traordinary consequence,  because  if  a  man 
happened  to  be  owner  at  the  time,  then 
sold  the  property  and  went  abroad,  he 
would  be  saddled  with  the  payment,  and 
not  the  person  who  was  the  owner  of  the 
premises  from  time  to  time  as  the  debt 
became  payable,  the  charge  being  intended 
to  be  a  charge  upon  the  premises.  There- 
fore, although  I  perfectly  agree  with  that 
case,  it  seems  to  me  to  indicate  the  spirit 
of  the  Legislature  is  in  favour  of  the  view 
we  are  now  taking,  and  is  in  no  way  an 
authority  in  favour  of  Mr.  Peile's  view  as 
presented  to  us.  In  the  result,  therefore, 
this  application  must  be  dismissed,  and 
with  costs. 

Hawkins,  J. — I  am  of  the  same  opinion. 
The  question  argued  before  us  is  whether 
we  should  grant  a  writ  of  certiorari  to 
bring  up  a  charging  order  made  by  the 
Vestry  of  St.  Marylehone  to  be  quashed. 
Now,  although  my  brother  Pollock  has 
stated  the  facts  at  length,  it  is  necessary 
that  I  should  refer  to  them  in  order  to  ex* 
plain  what  I  have  to  say  upon  the  matter. 
First,  let  us  see  how  the  case  stands. 
For  many  years  before  Michaelmas,  1886, 
the  premises  which  are  the  subject  of  the 
order  which  has  been  made  were  the 
freehold  property  of  Captain  Bemers. 
There  was  a  very  long  lease  of  them 
granted,  which  did  not  expire  until 
Michaelmas,  1886.  From  Michaelmas, 
1886,  a  new  lease  was  granted  for 
twenty-one  years,  and  Hyde,  we  may  take 
it,  was  entitled  to  the  residue  of  a  long 
term,  coupled  with  a  new  term  which  was 
granted  from  Michaelmas,  1886.  In  the 
month  of  July,   1886,  when   there  were 
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about  twenty-one  years  and  three  months 
of  Hyde's  interest  unexpired,  the  premises 
were  found  to  be  in  what  was  deemed  to 
be  such  a  condition  that  they  ought  to  be 
pulled  down  or  demolished.  I  may  ob- 
serve here  that  there  was  in  Hyde's  lease, 
upon  which  he  then  held  the  premises,  a 
covenant  to  repair.  I  mention  that  in  re- 
ference to  a  matter  I  shall  have  to  state 
hereafter.  Now  the  preamble  of  the  Ar- 
tisans and  Labourers'  Dwellings  Act,  1868, 
passed  in  July,  1868,  states  that  '<  it  is 
expedient  to  make  provision  for  taking 
down  or  improving  dwellings  occupied  by 
working-men  and  their  families  which  are 
unfit  for  human  habitation,  and  for  the 
building  and  maintenance  of  better  dwell- 
ings for  such  persons  instead  thereof." 
These  premises  being  agreed  to  be  in  the 
condition  which  I  have  mentioned,  pro- 
ceedings were  taken  under  this  Act  for 
the  purpose  of  having  the  premises  either 
altogether  demolished,  or  in  some  way 
altered  so  as  to  make  them  fit  for  human 
habitation.  Now  section  5  of  that  Act 
provides  that  if  an  '^  officer  of  health  find 
that  any  such  premises  are  in  a  condition  or 
state  dangerous  to  health  so  as  to  be  unfit 
for  human  habitation,  he  shall  report  the 
same  to  the  local  authority.  Accordingly, 
on  the  8th  of  July,  1886,  the  medical 
officer  of  health  for  the  vestry  of  St.  Maiy- 
lebone  reported  to  the  vestry,  being  the 
local  authority,  in  these  terms  :  ''  Gentle- 
men,— Pursuant  to  the  Act  31  &  32  Vict, 
c.  130, 1  beg  to  report  that  I  have  made 
an  inspection  of  certain  houses,  being  Nos. 
49  to  55  Union  Street,  Middlesex  Hospital, 
and  find  them  to  be  in  such  a  condition  or 
state  so  as  to  be  dangerous  to  health  and 
unfit  for  human  habitation  " — ^that  is  to 
say,  he  gave  the  notice  that  he  was  re- 
quired to  give  to  the  local  authority  under 
section  5.  Now,  upon  receiving  that  no- 
tice, the  local  authority  had  a  duty  to 
perform;  they  had  to  refer  the  medical 
officer's  report  to  a  surveyor.  The  section 
under  which  they  were  bound  to  refer  it 
as  they  did  is  section  6.  [His  Lordship 
here  read  it.]  It  will  be  ol^rved  by  this 
6th  section  the  local  authority  are  to  put 
the  matter  into  the  hands  of  their  surveyor 
to  get  him  to  report  as  mentioned  in  the 
statute ;  but  up  to  that  time  no  notice  is 
required  to  be  given  to  the  owner  or  occu- 
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pier  of  the  premises  with  regard  to  the 
effect  of  the  report.  Now,  that  having 
been  done,  this  is  the  import  of  the  sur- 
veyor :  **  The  medical  officer  of  health 
having  reported  that  certain  houses  sit- 
uated as  above"  (that  is,  Union  Street, 
Middlesex  Hospital)  "are  dangerous  to 
health  and  unfit  for  human  habitation, 
the  Act  31  &  32  Vict.  c.  130,  intituled 
the  Artisans  and  Labourers'  Dwellings 
Act,  1868,  directs  such  report  to  be  re- 
ferred to  a  surveyor  or  engineer,  which 
has  in  due  course  been  referred  to  me. 
Pursuant  to  the  above  Act,  and  by  the 
direction  of  the  vestry,  I  have  carefully 
surveyed  these  premises,  and  find  that 
they  have  no  yard  space  whatever,  and 
are  wholly  without  through  ventilation; 
the  water-closets,  water  supply,  and  dust 
bins  in  close  proximity  are  situated  in  the 
basements,  which  are  very  dirty,  and  un- 
tenanted. As  the  medical  officer  has  con- 
demned these  houses  owing  to  this  con- 
dition of  things,  which  cannot  be  remedied 
by  any  structural  alterations,  I  am  of 
opinion  that  the  premises  ought  to  be  de- 
molished." That  is  the  report  that  was  sent 
in  by  the  surveyor  dated  the  16th  of  July, 
1886.  Now  the  7th  section  imposes  upon 
the  local  authority  the  duty,  upon  the  re- 
ceipt of  the  surveyor's  report,  of  forwai*d- 
ing  copies  of  the  report  to  the  owner,  with 
notice  of  the  time  and  place  appointed  by 
the  local  authority  for  their  consideration, 
upon  which  the  owner  may  attend  and 
state  his  objections;  and  the  local  authority 
shall  thereupon  make  an  order  in  writing 
subject  to  appeal.  [His  Lordship  read 
the  section  in  extenso.]  That  is  the  sec- 
tion imposing  the  duty  upon  the  local 
authority  to  give  a  notice  to  the  owner. 
The  question  is,  who  is  the  owner  to  whom 
the  notice  is  to  be  given  f  Now  in  the 
interpretation  clause,  section  3,  it  is  pro- 
vided that  "  the  expression  '  owner,'  in 
addition  to  the  definition  given  by  the 
Lands  Clauses  Act,  shall  include  all  lessees 
or  mortgagees  of  any  premises  required  to 
be  dealt  with  under  this  Act,  except  per- 
sons holding  or  entitled  to  the  rents  and 
profits  of  such  premises  for  a  term  of  years 
of  which  twenty-one  years  do  not  remain 
unexpii-ed."  Now  the  first  question  is 
whether  or  not  Hyde,  who  had  at  that 
time  the  interest  in  t^ese  premises  un- 


questionably for  a  period  of  upwards  of 
twenty-one  years  as  lessee,  is  to  be  deemed 
to  be  the  owner,  and  whether  the  notice 
which  was  served  upon  him  was  rightly  so 
served.  I  am  of  opinion  it  was.  The  ob- 
jection made  to  the  service  upon  Hyde, 
treating  him  as  owner,  was  this,  that  he 
had  only  an  interesse  termini  so  far  as  re- 
gards the  new  lease  which  was  to  com- 
mence at  Michaelmas,  1886;  but  I  do  not 
think  that  that  makes  any  difference  at 
all — that  he  had  a  mere  irUerease  temUni. 
I  am  quite  satisfied  in  my  own  mind  the 
Legislature,  in  using  this  expresBion 
*'  owner,"  intended  at  all  events  to  com- 
prise, and  I  think  they  have  comprised 
and  included,  persons  standing  in  the  posi- 
tion of  Hyde,  who,  beyond  all  question, 
was  entitled  to  three  months  of  the  old 
lease  then  unexpired,  and  who  was  entitled 
at  all  events  to  perfect  his  title  to  the  new 
lease  by  entry  so  soon  as  the  old  lease  had 
expired.  I  am  clearly  of  opinion  the  ob- 
ject of  the  L^:islature  was  that  a  man  in 
that  position  should  be  deemed  the  owner. 
I  think,  therefore,  that  the  objection  taken 
to  the  order  on  the  ground  that  Hyde  was 
not  an  "  owner "  fails.  I  come  now  to 
the  question  whether  this  notice  was  pro- 
perly served,  and  I  think  it  was :  and  then 
to  the  question  whether  proper  proceedings 
were  taken  upon  it  so  as  to  make  this 
charging  order  valid.  Now  the  vestrj 
having  had  the  report  made  to  them  upon 
the  20th  of  September,  the  vestry  clerk 
made  this  report.  It  is  addressed  to 
Messrs.  Bray  &  Webb,  6  Warwick  Court, 
High  Holborn,  who,  I  understand,  were 
acting  for  Hyde.  ''Gentlemen, — ^Thevesbry 
are  informed  that  you  act  as  agents  to  the 
lessees  of  the  premises  Nos.  49,  50,  61, 
52,  53, 54,  and  55  Union  Street,  Middlesex 
Hospital,  referred  to  in  the  aocompaDying 
reports  of  the  medical  officer  of  health  and 
the  surveyor,  made  in  pursuance  of  the 
Artisans  and  Labourers  Dwellings  Act, 
1868(31  &  32  Vict.  c.  130),  and  I  have 
been  directed  by  the  vestry  to  forward 
such  reports  to  you,  and  to  give  notice 
that  the  vestry  will  take  the  same  into 
consideration  on  Thursday  next,  the  23rd 
day  of  September  instant,  at  12  o'clock 
noon.  I  beg  to  inform  you  that  you  are 
at  liberty,  pursuant  to  the  above  Act,  to 
attend  the  meeting  of  the  vestry, » >P" 
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pointed,  and  to  state  your  objections  (if 
any)  to  the  accompanying  reports,  or  either 
of  them,  previous  to  the  vestry  making  an 
order  respecting  the  premises  therein  re- 
ferred to  under  the  said  Act."  Hyde,  or 
his  representatives,  attended,  and,  what  is 
more,  on  the  23rd  of  September  an  appli- 
cation was  made  on  behalf  of  Berners,  the 
freeholder  of  the  premises,  to  postpone  this 
meeting  until  the  30th  of  the  month  of 
September,  in  order  that  he  might  attend. 
Accordingly  the  vestry  postponed  the 
matter  until  the  30th  of  September.  Now 
the  first  term  of  Hyde  expired  on  the  29th 
of  September.  If  Berners  had  been  in 
attendance  on  the  23rd,  and  the  report 
had  been  considered,  as  it  would  have 
been  if  he  had  been  there  in  accordance 
with  the  notice,  Hyde  would  have  clearly 
then  have  been  the  owner  of  the  premises 
(that  is,  if  I  am  right  in  my  construction 
of  the  interpretation  clause),  and  the 
order  might  have  been  made  treating 
him  as  the  owner;  but  when  the  30th 
of  September  arrived,  it  was  quite  clear 
he  had  ceased  to  be  the  owner,  because 
at  that  time  he  had  twenty-one  years' 
interest  in  the  premises  short  of  one 
day,  and  therefore  at  that  moment  he 
was  not  the  owner  of  the  premises 
within  the  meaning  of  the  interpretation 
clause.  The  question  is  whether  or  not 
Hyde  was  the  proper  person  to  serve,  and 
against  whom  proceedings  ought  to  be  con- 
tinued. I  am  of  opinion  he  was.  In  order 
to  determine  that,  I  must  look  to  see  what 
the  object  of  the  Legislature  was.  It  was 
to  call  upon  the  person  who  was  the  owner 
at  the  time  the  defective  construction  of 
these  premises  was  described  and  reported 
npon.  It  was  the  owner,  then,  who  was 
to  receive  these  notices,  and  there  will  not 
be  found  throughout  the  whole  Act  any- 
thing indicating  that  after  a  change  of 
ownership  new  notices  were  to  be  served  or 
fresh  proceedings  taken  ;  but  all  along  the 
Act  treats  the  subsequent  proceedings 
upon  the  first  notice  as  a  mere  continuance 
of  the  proceedings  at  the  time  the  notice 
was  served,  when  the  premises  were  in  a 
condition  which  required  them  to  be  de- 
molished or  structurally  altered.  I  am, 
therefore,  of  opinion  that  the  notice  was 
properly  served  on  him.  Now,  when  the 
matter  came  on  for  considei*ation  on  the 
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30th  of  September,  Berners  was  repre- 
sented, and  so  was  Hyde ;  and  I  do  not 
find  upon  the  affidavits  that  I  have  read 
that  any  objection  was  then  made  to  these 
proceedings.  The  objections  to  the  order 
were  stated,  and  Hyde  made  a  statement 
objecting  to  it  on  the  ground  that  it  was 
not  necessary  to  pull  down  the  houses  in 
question,  and  that  a  structural  alteration 
made  in  them  would  render  them  fit  for 
the  purpose  for  which  they  were  required 
to  be  made  fit.  But  the  vestry,  after 
taking  the  objections  into  consideration, 
made  on  the  14th  of  October  the  following 
order  :  "  It  is  ordered  by  the  vestry  of  the 
said  parish  of  St.  Marylebone,  that  the 
above-mentioned  premises  '^  (stating  them) 
"  in  the  said  parish  be  totally  demolished, 
taken  down,  and  removed,  and  you  the 
said  owner  are  hereby  required  to  demolish, 
take  down,  and  remove  the  same  accord- 
ingly." That  was  the  order  which  was 
made  and  addressed  to  and  served  upon 
Hyde ;  and  he  was  treated  to  all  intents 
and  purposes  as  the  owner  of  the  premises 
— not  the  owner,  perhaps,  at  the  time  this 
particular  order  was  made,  but  the  owner 
of  the  premises  when  the  proceedings  were 
first  of  all  taken.  Now  it  is  quite  certain 
that  at  that  time  there  was  no  objection 
made  to  this  order  by  Berners.  If  he  had 
then  sought  himself  to  intei'pose,  on  the 
ground  that  he  was  the  owner,  and  was 
ready  to  do  these  repairs  himself,  and  to 
take  upon  himself  the  whole  of  the  repairs, 
I  think  there  is  to  be  found  a  provision  in 
the  Act  that  would  have  entitled  him  to 
do  so,  and  have  given  him  the  option 
before  anybody  else  of  doing  them,  and 
that  is  section  14,  which  says:  "Within 
three  calendar  months  after  the  service 
on  the  owner  by  the  clerk  of  the  local 
authority,  .  .  .  the  person  so  served  with 
the  order  of  the  local  authority  shall 
signify  in  writing  to  the  clerk  of  the 
local  authority  whether  he  is  willing  to 
effect  the  works  required  to  be  executed ; 
and  where  two  or  more  persons  shall  so 
signify,  the  right  of  effecting  the  works 
shall  be  given  first  to  the  person  whose 
ownership  is  first  or  earUest  in  title." 
However,  it  is  sufficient  to  say  that 
Berners  made  no  objection.  I  have  said 
that  Hyde  was  dissatisfied  with  the  order 
to  pull  down,  and  he  determined  to  appeal 
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to  the  Quarter  Sessions,  as  he  had  a  right 
to  do.     That  is  expressly  provided  by  the 
9th  section.     [Kis  Lordship  here  read  it.] 
In  the  earlier  part  of  that  section  it  is 
enacted  that  "any  person  aggrieved  by 
any  order  of  the  local  authority,  or  his 
agent,  may  appeal."     Therefore,  if  Berners 
felt  himself  aggrieved  by  the  order  to  de- 
molish, he  had  the  power  to  appeal,  just  as 
Hyde  had.  He  did  not  appeal ;  Hyde  did, 
and   with  the  result   that    the    Quarter 
Sessions,  having  heard  his  appeal,  made  on 
the  22nd  of  January  the  following  order : 
"  The  Court  order  and  determine  that  the 
order  of  the  vestry  shall  be  varied ;  and 
this  Coui-t  doth  order  that  the  said  houses 
and  premises  shall  be  improved,  but  not 
demolished,  by  making  similar  structural 
alterations  and  repairs  in  each  of  the  said 
houses  and  premises  as  have  already  been 
carried  out  by  the  appellant  in  the  house 
and  premises  being  No.  55  Union  Street, 
one  of  such  houses  included  in  the  said 
order."  This  particular  house.  No.  55,  had 
been  repaired  and  put  into  condition  and 
altered  by  Hyde  before  the  appeal  came 
on,  for  the  purpose  of  satisfying  the  Court 
of  Quarter  Sessions  and  the  vestry  that 
that  which  he  wished  done  could  be  done 
without  demolition  of  the  premises  at  aU. 
The  Court,  taking  that  fact  into  considera- 
tion, made  the  alteration  in  the  order, 
varying  in  the  way  required — ^namely,  by 
ordering  "  that  the  said  houses  and  pre- 
mises shall  be  improved,  but  not  demolished, 
by  making  similar  structural  alterations 
and  repairs  in  each  of  the  said  houses  and 
premises  as  have  already  been  carried  out 
by  the  appellant  in  the  house  and  premises 
being  No.  55  Union  Street,"  and  it  orders 
the  vestry  of  St.  Marylebone  to  give  notice 
of  the  order  forthwith,  and  so  on.  Berners, 
as  I  have  said,  was  no  party  to  the  appeal, 
but  within  three  days  of  the  making  of  the 
order  he  was  made  acquaint«Kl  with  it,  as  is 
set  forth  in  the  affidavits.   Hyde's  solicitor 
wrote  to  Berners'  solicitor  a  letter  in  the 
following  terms  (omitting  the  formal  parts): 
«  49  to  55  Union  Street— I  think  it  only 
courteous  to  inform  you  that  on  Saturday 
last,  on  the  appeal  against  the  order  of  the 
Marylebone  Vestry  coming  on  for  hearing 
at  the  Westminster  Sessions,  the  counsel 
for  the  vestry  consented  to  the  vestry's 
order  for  demolition  being  varied  by  direct- 


ing that  the  houses  be  reconstructed  in  the 
same  way  as  has  been  done  at  No.  55.    The 
works  will  be  carried  out  forthwith,  and 
my  client  will  then  apply  for  a  charging 
order  under  the  Act  of  1 868."     If  Berners 
or  his  solicitors  meant  then  to  dispute  the 
vaUdity  of  a  charging  order  which  might 
thereafter  be  applied  for,  and  meant  to  say 
t«hat  Hyde  was  not  the  owner  and  had  do 
right  to  comply  with  the  orders  because 
they  ought  not  to  have  been  made  upon 
him,  and  that  he  ought  not  lo  incur  any 
expense,  and  if  any  were  incurred  it  would 
be  incurred  at  bis  own  risk,  that  sort  of 
communication  ought  to  have  been  made 
to  him.     But  it  was  not,  and  no  notice  of 
the  letter  was  taken  at  all.     Upon  the 
faith  of  these  proceedings  being  as  regular 
as  I  think  they  were^  Hyde  proceeded  to 
do  this  work  of  alteration,  and  he  had 
proceeded  a  long  way  with  his  work  before 
the  month  of  May,  1887,  when  Berners' 
solicitors  wrote  to  Hyde's  solicitors  on  the 
4th  of  May,  1887,  asking  him  to  instruct 
Hyde's  builder  to   finish   the  remaining 
house  which  had  not  been  so  structurally 
altered  as  to  comply  with  the  order  in  the 
same  way  as  those  already  done.     Hyde  is 
here  treated  by  Berners'  solicitors  as  the 
owner ;  and  the  structural  alterations  both 
of  the  finished  houses  and  the  remaining 
house  were  done  at  his  expense  alone  in 
compliance  vdth  the  Act  of  Parliament,  and 
without  objection  on  the  part  of  Berners. 
Hyde  afterwards,  having  regard  to  tlie 
provisions  of  the  Act,  and  with  a  view  of 
paying  himself  back  some  part  of  that 
which  at  all  events  was  due  from  the  alte- 
rations required  by  law  of  these  premiseB, 
made  an  application  to  the  vestry  of  Mary- 
lebone for  a  charging  order.     That  was  an 
application  he  was  entitled  to  make  under 
section   25,  which    is  as    follows:    [His 
Lordship  here  read  it.]     Accordingly,  on 
the  28th  of  July,  the  works  being  com- 
plete, Hyde  obtained  an  order  to  charge 
the  inheritance  and  premises   with  the 
payment  to  him  of  the  expenditure  in- 
curred by   him    in  respect  of  the  said 
premises.     I  must  say  that  I  think  the 
applicant  is  not  entiUed   under  the  cir- 
cumstances to  ask  to  have  that  order  set 
aside.    In  the  firat  place,  I  am  quite  satis- 
fied, as  I  have  already  said,  that  aooording 
to  the  true  construction   of  the  Act  of 
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Parliament,  when  the  notice  was  first  of  all 
served  in  the  month  of  July,  1886,  Hyde 
was,  within  the  meaning  of  the  Act,  the 
owner,  and  the  proceedings  were  properly 
taken  as  against  him.  The  adjournment 
to  the  30th  of  September,  1886,  when  he 
was  no  longer,  strictly  speaking,  owner, 
was  an  adjournment  simply  for  the  purpose 
of  suiting  the  convenience  of  Borners. 
Bemers  appeared  before  the  vestry;  he 
had  the  opportunity  of  making  every  ob- 
jection he  thought  fit,  and  of  disputing  the 
right  of  Hyde  to  be  treated  as  the  owner. 
I  find  no  suggestion  that  he  did  so.  Hyde 
was  treated  as  the  owner;  he  appealed 
against  the  order  of  demolition,  and  got  it 
varied  to  an  order  for  structural  altera- 
tions ;  he  gave  notice  of  that  to  Berners, 
who  never  objected  to  it,  or  even  cautioned 
Hyde  that  that  would  be  at  his  peril. 
Hyde  went  on  with  the  works,  and  in  the 
month  of  May,  when  they  were  nearly 
completed,  the  letter  I  have  read  was  writ- 
ten by  Berners'  solicitors  requesting  that 
the  last  house  should  be  finished  in  the 
same  way  that  the  others  were,  he  having 
previously  to  that,  as  I  have  pointed  out, 
been  told  that  when  the  works  were  com- 
pleted a  charging  order  would  be  applied 
for  in  accordance  with  the  provisions  of 
the  Act ;  and  now  he  asks  that  this  order 
should  be  brought  up  to  be  quashed  as 
being  null  and  void.  This  is  matter  of 
considerable  importance,  no  doubt,  and  if 
we  were  bound  in  point  of  law  to  quash 
this  charging  order,  of  course  we  shordd  do 
80 ;  but  my  brother  Pollock  and  I  agree 
that  we  are  not  bound  so  to  decide.  The 
objection  that  Hyde  was  not  the  owner 
has  altogether  foiled.  As  regards  the  ob- 
jection that  he  had  ceased  to  be  the  owner 
since  the  first  notice  was  given,  that  also 
fails,  because  I  think  the  proceedings  were 
properly  completed  against  him  against 
whom  they  wore  properly  commenced.  As 
to  the  case  which  has  been  cited,  and  to 
which  my  brother  Pollock  has  referred,  I 
quite  agree  in  all  the  observations  my 
learned  brother  has  made  upon  it. 

Order  refused. 

Solicitors— Saxton  &  Morgan,  for  applicant ;  A. 
C.  Cronin,  for  Hyde ;  Clarkson,  Greenwell  & 
Wyles,  for  the  vestry. 
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Justice  of  tlie  Peace — Disqualifying  In- 
terest— Possibility  of  Bias — Justice  sum- 
moned as  Witness — Writ  of  Prohibition, 

The  mere  fact  that  a  Justice  of  the  peace 
has  endeavoured  to  persuade,  a  complainant 
in  an  assault  case  to  come  to  a  settlement 
with  his  a^ssailarU  without  going  into  Courts 
does  not  disqualify  the  same  Justice  from 
afterwards  sitting  to  adjudicate  upon  the 
case.  Neither  is  stich  Justice  disqualified 
from  sitting  by  the  fact  that  he  has,  previous 
to  the  hearing,  beensubpc&nasd  by  one  of  the 
parties  as  a  witness, 

F,y  who  was  a  surgeon  and  also  a  Justice 
of  the  peace,  having  been  called  in  to  attend 
a  complainant  in  an  assault  case,  advised 
him  to  come  to  some  settlem-ent  with  his 
assailant  wiihoui  going  into  Court,  The 
complainant  did  not  accept  the  suggestion, 
and  subpcBnaed  F,asa  witness  to  prove  the 
nature  of  the  injuries  which  he  had  sus- 
tained. Upon  the  sumiAons  coming  on  for 
hearing  F,  took  his  seat  on  the  Bench  with 
other  Justices,  but  was  objected  to  by  the 
complaiTiant,  and  ultimately  tJie  case  was 
adjourned,  F.  having  refused  to  retire. 
The  complainant  then  applied  for  and  ob- 
tained a  writ  of  prohibition  to  prohibit  F, 
from  sitting  at  the  heari7ig  of  the  case.  F, 
having  moved  to  supersede  this  ivrit, — Held, 
that  the  order  for  tJie  prohibition  must  be 
set  aside,  inasmuch  as  F.  was  not  disquali- 
fied from  sitting  merely  because  he  had 
suggested  a  settlement  out  of  Court,  or  be- 
cause he  had  been  suhpcenaed  as  a  witness 
at  the  hearing  by  one  of  the  parties. 

This  was  an  application  on  the  part  of 
Mr.  Farrant,  surgeon  of  Taunton  and 
mayor  for  that  borough,  and,  as  such,  a 
Justice  of  the  peace,  for  a  rule  to  set  aside 
an  order  of  Kekewich,  J.,  dated  the  30th 
of  August,  1887,  that  a  writ  of  prohibition 
should  issue  to  prohibit  Dr.  Farrant  from 
sitting  to  hear  and  determine  the  matter 
of  a  certain  summons  against  Thomas 
Burch  for  assaulting  Bobert  Mattock,  and 
why  the  writ  of  prohibition  issued  in 
pursuance  of  such  order  should  not  be 
superseded. 

The  facts  were  as  follows  : — 

On  the  21st  of  July,  1887,  Mattock  and 
D 


Digitized  by 


Google 


18 


OASBS  CONNECTED  WITH 


[N.8. 


The  Queen  v.  Farrant, 
a  Mr.  Dyer  were  at  an  hotel  at  Taunton 
when  a  quarrel  arose,  and  it  was  alleged 
that  Burch  committed  an  assault  upon 
Mattock.  On  the  following  day  Mattock 
sent  for  Dr.  Farrant  (who  was  Mattock^s 
usual  medical  attendant)  to  attend  him  for 
the  injuries  he  had  received  from  the 
assault. 

On  the  23rd  of  July  a  summons  for  a 
common  assault  was  issued  at  the  instance 
of  Mattock  against  Burch,  and  Mr.  Farrant, 
who  had  examined  Mattock  on  the  previous 
day,  was  suhpoonaed  as  a  witness  to  prove 
the  extent  of  the  prosecutor's  injuries. 
While  attending  Mattock  professionally, 
Dr.  Farrant  urged  Mattock  not  to  proceed 
with  the  summons,  suggesting  a  settlement 
out  of  Court,  and  stating  that  he  had 
strongly  recommended  Burch  to  place  him- 
self unreservedly  in  the  hands  of  Mattock 
and  to  do  what  he  wished.  Dr.  Farrant 
also  conveyed  a  message  from  Burch's 
brother  offering  an  apology  and  expressing 
a  desire  that  the  case  might  be  settled ; 
but  by  this  time  Mattock  had  instructed  a 
solicitor,  and  the  complainant  refused  to 
entertain  the  suggestion  for  a  settlement. 

It  was  also  sworn  by  John  Bradbeer 
that  he  had  seen  the  assault  committed  by 
Burch  upon  Mattock,  and  that  Dr.  Farrant 
had  frequently  come  up  to  him  since  and 
asked  him  how  the  matter  was  going  on, 
and  if  it  was  going  to  be  settled,  offering 
on  one  occasion  to  bet  ^ve  to  one  that  the 
complainant  would  not  succeed  before  the 
Justices.  This  statement  was  absolutely 
denied  by  Dr.  Farrant. 

The  case  came  before  the  Jastices  on  the 
3rd  of  August,  when  Dr.  Farrant  as  mayor 
presided  on  the  Bench. 

Mattock's  solicitor  thereupon  objected 
to  Dr.  Farrant's  adjudicating  upon  the 
case,  on  the  ground,  amongst  others,  that 
it  would  be  absolutely  necessary  to  call 
him  as  a  witness  at  the  hearing  of  the 
charge  against  Burch  to  prove  the  nature 
of  Mattock's  injuries.  Dr.  Farrant  having 
refused  to  retire,  Mattock's  vsolicitor  de- 
clined to  proceed  with  the  hearing  of  the 
charge,  and  an  adjournment  took  place  till 
the  31st  of  August. 

On  the  30th  of  August,  1887,  Keke- 
wicli,  J.,  sitting  as  vacation  Judo^e,  upon 
Mattock's  application,  ordered  a  writ  of 
prohibition  to  issue  to  resti*ain  Dr.  Farrant 


upon  adjudicating  in  the  above  case.  On 
the  27th  of  October,  1887  (the  case  having 
been  again  adjourned  by  the  Justices),  a 
rule  nisi  was  granted  to  set  aside  the  writ 
of  prohibition. 

Against  this  rule, 

Wheeler,  Q.C,  and  BarUey  Benniss 
shewed  cause  on  behalf  of  Mattock. 

Sir  Henry  James,  Q.C.,  and  Blake 
OdgerSy  appeared  on  behalf  of  Dr.  Farrant 
in  support  of  the  rule. 

The  following  cases  were  cited  during 
the  arguments,  the  nature  of  which  are 
fully  stated  in  the  judgments  of  the  Court : 
Hatton  v.  Foioke  (1),  Brookes  v.  The 
Earl  of  Rivers  (2),  Home  v.  Harl  Camden 
(3),  Dimes  v.  Tlie  Proprietors  of  The  Grand 
Junction  Canal  (4),  The  Queen  v.  The 
Recorder  of  Cambridge  (5),  The  Queen  v. 
Handsley  (6),  The  Queen  v.  Tlie  Justices  of 
Yarmouth  (7),  Ex  parte  Medicin  (8),  and 
The  Queen  v   Tooke  (9). 

Stephen,  J. — I  should  like  to  preface 
the  judgment  I  am  about  to  pronounce  in 
this  case  by  referring  to  the  legal  pnnciple 
on  which  the  question  befoi'e  us  turns. 
In  the  first  place  one  of  the  leading  prin- 
ciples before  us  is  that  no  one  can  be 
allowed  to  be  judge  in  his  own  cause,  that 
is  to  say,  in  any  matter  in  which  he  has 
any  pecuniary  interest.  This  rule  has 
been  carried  very  far,  and  held  in  Dimes 
V.  The  Proprietors  of  the  Grand  Junction 
Canal  (4)  to  apply  to  a  Lord  Chancellor 
who  had  an  interest  as  a  shareholder  in 
the  defendant  company,  and  in  The  Qwen 
V.  The  Recorder  of  Cambridge  (5)  to  a  case 
where  the  deputy  recorder  made  an  order 
for  costs  in  a  rating  appeal  in  which  he  was 
only  interested  in  a  most  remote  degree- 
namely,  as  a  i-ated  inhabitant  in  one  of  the 
parishes  interested.  In  the  last-mentioned 
case  the  rule  is  stated  as  strongly  as  poa- 

(1)  1  Keb.  648. 

(2)  Hardy,  503. 

(3)  2  H.  Bl.  533. 

(4)  3  H.  L.  Gas.  759 ;  19  Law  J.  Rep.  Chanc. 
345. 

(5)  8  B.  &  B.  637  ;  27  Law  J.  Rep.  M.C.  160. 

(6)  51  Law  J.  Rep.  M.C.  137;  Law  Rep. 
8  Q.B.  D.  383. 

(7)  51  Law  J.  Rep.  M.C.  39;  Law  Rep. 
8  Q.B.  D.  525. 

(8)  1  E.  &  B.  609  ;  22  Law  J.  Rep.  QB.  169. 

(9)  32  W  R.  763;  48  J.P.  661. 
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flible,  but  it  has  no  bearing  here,  because 
it  is  not  suggested  here  that  the  defendant 
had  any  pecuniary  interest.  But  our  law 
goes  farther,  and  says  that  if  there  is  an 
interest  which  has  substantially  the  same 
effect  as  a  pecuniary  interest,  this  will 
disqualify  a  party  from  acting.  In  TJhe 
Queen  Y,  Band  (10)  Mr.  Justice  Black- 
bum  in  delivering  the  considered  judg- 
ment of  the  Court  said,  **  Wherever  there 
is  a  real  likelihood  that  the  Judge  would, 
from  kindred  or  any  other  cause,  have  a 
bias  in  favour  of  one  of  the  parties,  it 
would  be  very  wrong  in  him  to  act ;  and 
we  are  not  to  be  understood  to  say  that 
where  there  is  a  real  bias  of  this  sort  this 
Court  would  not  interfere."  In  The  Queen 
Y,  Meyer  (11)  the  same  learned  Judge  also 
said,  "  Though  disqualifying  interest  is 
not  confined  to  pecuniary  interest,  the 
interest  if  not  pecuniary  must  be  sub- 
stantial. In  The  Queen  v.  Band  (10)  we 
held  that  there  was  no  ground  for  quash- 
ing the  certificate  of  the  Justices.  The 
effect  of  our  judgment  in  that  case  was 
that,  though  pecuniary  interest  in  the 
subject-matter  of  dispute,  however  small, 
disqualifies  the  Justices,  yet  the  mere  pos- 
sibility of  bias  did  not  ipso  facto  avoid  the 
Justices'  dedsion;  and  we  thought  that 
though  there  was  a  possibility  of  bias  in 
that  case  yet  it  was  not  real.  But  we 
expressly  excepted  a  real  bias,  saying  *  that 
we  must  not  be  understood  to  say  that 
where  there  is  a  real  bias  this  Court 
would  not  interfere.'  In  the  present  case 
there  is  such  a  real  bias."  The  same 
principle  is  laid  down  in  The  Queen  v. 
Handsky  (6)  by  Mr.  Justice  Cave,  who 
delivered  the  judgment  of  the  Court. 

Adopting  the  rule  which  has  been  laid 
down  for  our  guidance  in  the  above  cases, 
the  question  here  is  whether  Mr.  Farrant 
had  such  a  substantial  interest  as  to  make 
it  likely  that  he  would  have  a  real  bias  in 
the  subject-matter  of  these  two  cases. 
Passing  over  matters  which  are  mere 
fringe,  the  substantial  facts  are  as  follows. 
Shortly  after  the  assault  was  committed 
Br.  Farrant  was  called  in  to  attend  the 
patient,  and  he  then  advised  him  not  to 
take  the  case  into  Court,  it   being  one 

(10)  35  Law  J.  Rep.  M.C.  167 ;  Law  Rep. 
1  Q.B.  230. 

(11)  Law  Rep.  1  Q.B.  D.  173. 


THE  DUTIES  OF  MAGISTRAl^ES. 


Id 


which  ought  to  be  settled.  This  advice 
was  given  as  a  friend,  and  afterwards  he 
conveyed  a  message  through  the  brother 
of  Burch,  who  had  committed  the  assault, 
to  the  complainant  to  the  effect  that 
Burch  would  apologise,  and  suggesting  a 
settlement  of  the  case ;  solicitors  however 
had  then  been  instructed,  and  they  refused 
to  adopt  this  suggestion.  The  question  is, 
does  this  proceeding  on  Dr.  Farrant's  part 
shew  any  real  bias  such  as  to  make  it  at 
all  probable  that  he  would  not  do  justice 
between  the  parties  if  he  were  to  sit  at 
the  hearing  of  these  cases  f  That  is  really 
the  whole  matter,  and  I  am  bound  to  say 
that  I  cannot  see  anything  of  the  kind. 
During  the  argument  we,  merely  as  a  sug- 
gestion, asked  whether  Dr.  Farrant  was 
prepared  to  say  that  he  would  undertake 
not  to  sit  as  a  Justice  upon  the  hearing  of 
these  particular  cases,  in  reply  to  which  his 
counsel  stated  that  he  proposed  to  have 
this  application  heard  and  determined  upon 
the  merits  ;  it  would  surely  be  strange 
to  say  that  because  we  had  merely  thrown 
out  this  suggestion  we  had  any  real  bias 
in  the  matter  so  as  to  disqualify  ourselves 
from  taking  any  further  part  in  the  matter ! 
Yet  all  Dr.  Farrant  has  done  has  been  to 
say.  Do  not  go  into  Court,  and  I  cannot  see 
why  on  that  acCbunt  he  should  not  adjudi- 
cate. 

Then  it  is  said  Dr.  Farrant  has  been  sub- 
poenaed as  a  witness  in  these  c.ises,  and  there- 
fore ought  not  to  be  permitted  to  adjudi- 
cate upon  them.  That  may  be  a  point 
for  his  deciding  as  a  matter  of  grace  and 
favour  that  he  would  not  sit,  but  the  deci- 
sion is  one  which  must  rest  entirely  with 
him.  As  a  matter  of  law  it  would  lead 
to  serious  consequences  were  we  to  hold 
that  because  a  Justice  may  be  called  as  a 
witness  he  is  disqualified  from  discharging 
a  judicial  duty.  Such  a  proposition  would 
involve  this  consequence,  that  a  party 
might  by  merely  serving  a  subpoena  pre- 
vent any  particular  Justice  from  sitting. 
I  can  only  repeat  again  that  I  see  nothing 
so  far  in  Dr.  Farraut's  conduct  whi(£ 
ought  to  disqualify  him  from  sitting. 

But  there  is  another  matter  to  which  I 
feel  bound  to  refer — namely,  that  Dr. 
Farrant  offered  to  make  some  bet  as  to 
the  result  of  the  hearing  before  the  Jus- 
tices.    Of  course,  if  he  seriously  offered  to 
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make  such  a  bet,  even  if  not  disqualified, 
there  would  be  a  gross  impropriety  if  he 
adjudicated  at  the  hearing  of  these  cases. 
This  statement  about  the  offer  to  bet  is 
absoliitelj  denied  by  Dr.  Farrant,  and  it 
is  not  proved  to  our  satisfaction  that  it 
ever  took  place.  On  the  whole,  therefore, 
we  think  that  this  prohibition  must  be 
set  aside,  and  with  costs;  but  Dr.  Farrant 
having  now  established  the  right  to  sit, 
we  leave  it  to  him  to  decide  whether  he 
ought  under  all  the  circumstances  to  exer- 
cise that  right. 

Charles,  J. — I  entirely  concur  with 
what  has  fallen  from  my  brother  Stephen, 
and  have  nothing  to  add. 

Rule  absolute  to  set  aside  prohibition. 

Solicitors — Stevens  ic  Co.,  agents  for  J.  &  S. 
Orawshaw,  Taunton,  for  respondent;  R.  H. 
Willcocks,  agent  for  S.  B.  Cresswell,  Tannton, 
for  applicant. 


[IN  THE  COURT  OP  APPEAL.] 
1888.     1  THE  QUEEN  V.  KING  AND  OTHERS, 

Jan.  13.  J     JUSTICES  for  Manchester.* 

Intoxicating  Liquor  Licences — Beer  Li- 
cence existing  in  1869 — Application  by 
Holder  for  Wine  Licence — Justices — Juris- 
diction to  refuse — Mandamus — The  Wine 
and  Beerhouse  Act,  1869  (32  i:  33  Vict, 
c.  27),  s,  19. 

Section  19  of  the  Wine  and  Beerhouse 
Act,  1869,  limiting  tJie  grounds  for  re- 
fusing **  an  application  for  a  certificate  for 
the  sale  of  beer,  cider,  or  wine  "to  be  con- 
sumed  on  premises  in  respect  of  which  on 
the  \st  of  May,  1869,  a  licence  was  in 
force  for  the  scde  by  retail  thereon  of  beer, 
cider,  or  wine  to  be  consumed  thereon,  does 
not  apply  to  premises  licensed  at  that  date 
for  either  beer,  cider,  or  wine,  when  a 
licence  for  any  other  or  others  of  them  is 
appliedfor. 

A  general  return  that  the  Justices  have 
heard  aaid  determined  is  not  conclusive 
on  a  mandamus,  but  the  prosecutor  may 
reply  facts  shewing  that  tJie  Justices  have 
either  exceeded  their  jurisdiction  or  not 
exercised  it. 

*  Coram  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
liOpes,  L.J. 


Appeal  from  the  judgment  of  Charles, 
J.,  in  favour  of  the  Crown,  at  the  trial  of 
a  return  to  a  mandamus,  whereby  the 
defendants.  Justices  for  the  city  of  Man- 
chester, were  ordered  to  hear  and  deter- 
mine, pursuant  to  the  statutes  in  that 
behalf,  the  matter  of  an  application  for  a 
certificate  authorising  Richard  Morley  to 
hold  an  excise  licence  to  sell  hy  retail 
wine  to  be  consumed  on  or  off  his  pre- 
mises, or  that  they  shew  cause  to  the 
contrary  thereof. 

The  return  and  answer  of  the  defendants 
was  that  they  had  heard  and  determined 
the  application. 

The  reply  traversed  the  return,  and 
alleged  that  a  licence  to  sell  beer  by  retail, 
to  be  consumed  on  the  premises,  was  in 
force  on  the  1st  of  May,  1869,  in  respect 
of  the  house  in  question  which  Bichard 
Morley  occupied  at  the  time  of  his  appli- 
cation ;  that  he  thereby  became,  under  32 
&  33  Yict.  c.  27.  s.  19,  and  other  statutes, 
entitled  to  make  application  for  a  certifi- 
cate for  the  sale  of  wines  to  be  consamed 
thereon,  and  it  became  unlawful  for  the 
defendants  to  refuse  the  application  except 
on  the  four  grounds  set  out  in  section  8  of 
that  Act,  and  that  he  applied  accordingly, 
but  was  refused  by  the  defendants  on  no 
one  of  those  four  grounds. 

There  was  a  rejoinder,  alleging  that  the 
reply  was  bad  in  law  and  substance,  and 
denying  that  the  fiacts  stated  disentitled 
the  defendants  to  refuse  the  certificate, 
and  on  this  there  was  a  joinder  of  issue. 

Charles,  J.,  held  that  the  applicant  w«« 
entitled  to  the  wine  licence,  inasmuch  as 
he  held  a  beer  licence  on  the  1st  of  May, 
1869,  and  continuously  since  that  date, 
and  ordered  a  peremptory  writ  to  issue. 

By  the  Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  c.  27),  s.  19,  it  is  provided 
as  to  licences  or  certificates  to  sell  heer, 
cider,  and  wine  to  be  consumed  on  the 
premises,  that  "  where,  on  the  1st  of  May, 
1869,  a  licence  under  any  of  the  said 
recited  Acts  is  in  force  with  respect  !» 
any  house  or  shop  for  the  sale  by  retail 
therein  of  beer,  cider,  or  wine  to  be  con- 
sumed on  the  premises,  it  shall  not  bB 
lawful  for  the  Justices  to  refuse  an  appli- 
cation for  a  certificate  for  the  «ale  of  beer, 
cider,  or  wine  to  be  consumed  on  the 
premises,  in  respect  of  such  bouse  or  shop, 
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except  upon  one  or  more  of  the  grounds 
in  respect  of  which  an  application  for  a 
certificate  under  this  Act  in  respect  of  a 
licence  for  the  sale  of  beer,  cider,  or  wine, 
not  to  be  consumed  on  the  premises,  may 
be  refused  in  accordance  with  this  Act.'' 

By  section  8  of  the  same  Act,  it  is  pro- 
vided that  **  no  application  for  a  certificate 
under  this  Act  in  respect  of  a  licence  to 
sell  by  retail  beer,  cider,  or  wine,  not  to 
be  consumed  on  the  premises,  shall  be  re- 
fused, except  upon  one  or  more  of  the 
following  grounds : "  [Here  foUow  grounds 
affecting  the  character  of  the  applicant  or 
his  house]. 

Collins,  Q.C.  (R.  S.  Wright  with  him), 
contended  that  the  return  was  sufficient 
and  incapable  of  answer,  as  the  Justices 
had  heard  and  determined  as  ordered,  and 
dted  The  Queen  v.  Mainwaring  (1)  and 
The  Queen  v.  The  Juaticee  of  Middleaex 
(Slade's  Case)  (2).  The  grounds  of  their 
decision,  whatever  they  might  be,  could 
not  be  enquired  into.  Secondly,  the  object 
of  section  19  of  the  Act  of  1869  was  to 
preserve  vested  interests,  and  the  applicant 
had  no  vested  interest  in  a  wine  licence 
on  the  1st  of  May,  1869.  The  section 
is  to  be  read  reddendo  eingula  singulis. 

Bosanquet,  Q,C.,  and  J,  Faterson,  for 
the  prosecutor,  contended  that  if  the  Jus- 
tices have  acted  outside  their  jurisdiction 
the  return  of  oomplianoe  is  not  sufficient, 
and  cited  The  Queen  v.  The  Jtuticea  of 
PirehiU  (3)  in  the  Court  of  Appeal. 
Section  19  gives  a  vested  interest  to  the 
holder  of  one  of  the  group  of  licences 
mentioned  to  have  any  other  granted  him 
under  section  8.  Under  the  Revenue 
Act,  1861  (24  &  25  Vict.  c.  91),  s.  10, 
nothing  in  the  Acts  is  to  preclude  the 
holder  of  a  wine  licence  from  holding  a 
heer  licence. 

Lord  Esheb,  M.R. — In  this  case  a  vrmn- 
damns  went  to  the  Justices  to  hear  and 
determine  the  case  or  to  shew  cause,  and 
the  first  point  raised  is  that  no  answer 
could  be  made  to  the  return  of  the  Justices 
of  obedience  to  the  mandam'us.     But  the 

(1)  E..  B.  &  B.  474 ;  27  Law  J.  Rep.  M.C. 
278. 

(2)  46  Law  J.  Rep.  M.C.  225;  Law  Rep. 
2  Q,B.  D.  516. 

(3)  Uw  Rep.  14  Q.B.  D.  13. 
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prosecutor  replied  and  traversed  the  state- 
ment in  the  return  that  the  Justices  had 
determined,  and  alleged  they  had  not, 
and  thereupon  the  Justices  rejoined  with- 
out traversing  the  statements  in  the  repli- 
cation and  substantially  demurring.  It 
has  been  contended  that  where  the  magis- 
trates return  in  general  terms  no  answer 
can  be  made.  That  question  was  before 
the  Court  of  Appeal  in  the  PirehiU  Case 
(3),  and  it  was  pointed  out  in  that  case 
that  some  answer  can  be  made  to  a 
general  return,  but  if  the  Justices  out 
of  policy  do  some  act  a  general  answer 
supports  them.  To  what  extent  the 
answer  may  go  is  a  different  question. 
If  the  replication  admit  the  hearing  and 
determination  by  the  Justices,  but  allege 
that  they  were  wrong  in  fact  or  in  law,  it 
will  be  bad.  If  it  state  that  they  had 
not  heard  and  determined  the  application, 
it  will  be  good,  and  it  may  go  further, 
and  allege  that  the  Justices  had  declined 
to  exercise  jurisdiction  which  they  had,  or 
had  exercised  jurisdiction  which  they  had 
not.  The  true  view  of  the  pleadings  in 
this  case  is  that  the  point  is  raised  that 
the  Justices  did  not  enter  at  all  upon  any 
of  the  four  grounds  specified  in  the  Act 
of  1869,  but  exercised  jurisdiction  and 
refused  the  application  upon  some  other 
ground  as  to  which  they  had  no  jurisdic- 
tion. The  question  raised  is  whether  the 
Justices  had  jurisdiction  to  hear  the  case 
outside  the  four  grounds.  If  they  declined 
to  exercise  jurisdiction  under  the  four 
grounds,  as  they  ought,  or  exercised  in  its 
stead  another  jui'isdiction,  the  mandamus 
would  lie.  The  next  question  is  whether 
the  Justices  had  jurisdiction  to  refuse  the 
application  upon  a  ground  other  than  one 
of  the  four  specified  in  section  8  of  the  Act 
of  1869.  Section  10  of  the  Revenue  Act 
of  1861  does  not  affect  the  case  one  way  or 
the  other.  It  only  declared  the  law  that 
a  beerhouse-keeper  should  not  be  precluded 
fi*om  taking  out  a  wine  licence,  but  it  gave 
him  no  right  to  one.  The  question  turned 
upon  the  true  construction  of  section  19  of 
the  Act  of  1869.  The  true  grammatical 
construction  of  the  section  was  that  the 
words  "  beer,  cider,  or  wine  "  were  each 
to  be  read  separately  with  the  whole 
sentence.  The  word  "  or  "  was  used  dis- 
junctively.    Instead  of  the  sentence  being 
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repeated  separately  with  each  of  those 
words,  the  whole  sentence  was  amalga- 
mated. Accordingly,  where  a  man  had  a 
beer  licence  on  the  1st  of  May,  1869,  he 
had  a  right  to  have  a  certificate  from  the 
Justices  enabling  him  to  hold  a  beer 
licence,  unless  it  was  refused  upon  one  of 
the  foiu*  grounds  specified  in  the  Act. 
The  same  with  respect  to  a  cider  licence 
and  a  wine  licence.  The  applicant  in  this 
case  had  a  beer  licence,  but  not  a  wine 
licence.  The  Justices,  therefore,  upon  his 
application  for  a  wine  licence,  were  not 
bound  by  the  four  grounds  of  refusal.  It 
was  an  application  for  a  new  licence,  and 
the  Justices  had  an  absolute  discretion  to 
grant  or  refuse  it.  The  judgment  of  Mr. 
Justice  Charles  was  wrong,  and  the  return 
of  the  Justices  to  the  mandamibs  was  cor- 
rect. They  have  heard  and  determined 
the  matter  as  a  matter  within  their  juris- 
diction, and  the  Court  has  no  right  to 
interfere  with  the  exercise  of  their  discre- 
tion. 

Fry,  L.J. — The  replication  appears  to 
raise  the  point  really,  and  the  Justices 
cannot  rely  on  their  general  return.  The 
scope  of  section  19  of  the  Act  of  1869  was 
to  give  a  continuity  of  life  to  three  kinds 
of  licences,  and  to  require  the  Justices  to 
continue  that  life  except  under  certain  cir- 
cumstances. It  did  not  give  the  holder  of 
a  beer  licence  a  right  to  a  wine  licence,  or 
the  holder  of  a  wine  licence  the  right  to  a 
beer  licence.  The  general  structure  of  the 
sentence  is  to  make  the  protasis  apply  to 
these  licences  separately,  and  the  apodosis 
to  apply  to  them  separately  too.  It  was 
said  that  section  10  of  the  Revenue  Act, 
1861,  gave  to  beerhouses  some  kind  of 
right  to  have  a  wine  licence,  but  it  was 
merely  to  get  rid  of  a  doubt  whether  keep- 
ing a  beerhouse  did  not  disqualify  a  man 
for  a  wine  licence. 

Lopes,  L.J. — A  replication  that  the 
Justices  had  not  heard  and  determined  the 
application  would  be  good,  and  so  would  a 
replication  that  the  Justices  had  deter- 
mined the  matter  without  jurisdiction. 
The  replication  in  this  case  raised  the 
question  of  jurisdiction  under  section  19 
of  the  Act  of  1 869.  But  for  the  opinion 
that  has  been  given  I  should  have  thought 


the  language  of  that  section  was  clear. 
The  words  ought  to  be  construed  distri- 
biitively  in  regard  to  beer,  cider,  and  wine 
licences  respectively.  A  man  who  bad  s 
vested  interest  in  any  one  of  those  licences 
on  the  1st  of  May,  1869,  was  under  ordi- 
nary circumstances  entitled  to  keep  that 
licence,  but  as  to  any  other  of  those  licences 
he  was  to  be  treated  in  the  same  way  u 
any  other  applicant. 

Appeal  allowed. 

Solicitors— Peacock  &  Goddard,  agents  for  Hig- 
son  ic  Son,  Manchester,  for  Justices ;  Radford 
&  Franklands,  agents  for  Bowden  &  Walker, 
Manchester,  for  Morley. 


[CROWN  CASE   RE8EHVKD.] 
1887.    Ithe    queen    v,    becklet  a>t) 

Dec.  10.  J  OTHERS. 

Justices — Petty  Sessions — Jurisdiction 
— Vexatums  Indictments  Act  (22  d'  23 
Vict.  c.  17);  s.  1 — Conspiracy. 

The  defendants  were  indicted  at  thi 
Cambridgeshire  Quarter  Sessions  for  con- 
spiracy. The  offence  with  which  the  d^ 
/endants  were  charged  was  commiUedin 
the  petty  sessional  division  of  BoUtsham 
in  the  above  county,  but  they  were  arrested 
outside  the  county  upon  a  warranty  issrud 
by  a  Justice  for  the  petty  sessioncU  division 
of  Cambridge,  commanding  the  constMi 
to  appreJiend  the  defendants  and  take  them 
be/ore  the  Justice  who  signed  the  warrant 
or  other  Justices  at  Botiisham.  The  de- 
fendants were  apprehended  in  pursuance 
of  the  warrant,  brougJU  before  a  Justice 
for  the  Cambridge  petty  sessional  division^ 
and  remanded  to  Chesterton,  where  t^ 
petty  sessions  for  that  division  were  usually 
held.  At  the  hearing  before  the  Justices 
at  Chesterton  it  toas  objected  that  they  had 
no  jurisdiction  to  hear  a  case  arising  t» 
anotl^er  petty  sessional  division,  The 
Justices  overruled  the  objection,  and  com- 
mitted the  defendants  for  trial  The 
Sessions  having  refused  to  quash  the  in- 
dictment under  the  provisio7is  of  the  Vexa- 
tious Iiidictm.ents  Act  upon  the  satnt 
objection,  the  trial  was  proceeded  with  and 
the  defendants  convicted : — Held,  that  the 
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eontfieUon  was  rights  inasmuch  as  it  was 
competent  for  the  Justices  sitting  at  the 
Cambridge  petty  sessional  division  to  hear 
andseTid/or  trial  a  case  arising  within 
anoth^  petty  sessional  division  of  the 
same  county,  and  that  there/ore  the  pro- 
visions of  the  Vexatious  Indictments  Act 
had  no  application. 

Case  stated  by  the  Chairman  of  Quarter 
Sessions  for  the  county  of  Cambridge. 

At  a  General  Court  of  Quarter  Sessions 
of  the  Peace  in  and  for  the  county  of 
Cambridge,  held  by  adjournment  on  Friday 
the  2l8t  of  October,  1887,  John  Beckley, 
John  Norton,  William  Munns,  and  Wil- 
liam Smith  were  tried  and  convicted 
upon  an  indictment  charging  them  with 
conspiracy. 

When  the  defendants  were  called  upon 
to  plead  it  was  objected  by  counsel  for 
certain  of  the  defendants  that  the  indict- 
ment ought  to  be  quashed,  as  the  provisions 
of  the  Vexatious  Indictments  Act  (22  <b;  23 
Vict.  c.  17),  s.  1,  which  it  was  conceded 
applied  to  the  offence  charged  in  the  in- 
dictment, had  not  been  complied  with. 
The  offence  with  which  the  defendants 
were  charged  was  committed  at  Swaffham 
Prior  in  the  county  of  Cambridge,  a  place 
within  the  petty  sessional  division  of 
Bottisham  in  the  said  county. 

The  defendants  were  arrested  at  various 
places  not  within  the  county,  upon  a 
warrant,  a  copy  of  which  is  here  set  out : 

"To  the  constables  of  the  Cambridge- 
shire Constabulary  and  to  all  other  peace 
officers  in  the  said  county  of  Cambridge. 
"  County  of  Cambridge  f  Whereas     infor- 
to  wit  j      mation  was  on 

this  day  sworn  before  me,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for 
the  said  county,  on  the  oath  of  James 
Harvey,  of  the  parish  of  Feltwell  Down- 
ham  in  the  county  of  Norfolk,  for  that 
George  Beckley  alias  Fatty,  of  Fenstanton 
in  the  county  of  Huntingdon,  William 
Smith,  of  Bedford,  John  Norton  alias 
Soney,  and  William  Munns,  of  Fenstanton 
in  the  county  of  Huntingdon,  did  at  the 
parish  of  Swaffham  Prior  in  the  county 
of  Cambridge,  on  the  16th  day  of  May, 
1887,  unlawfully  and  wickedly,  fieilsely 
and  maliciously  conspire,  combine,  con- 
federate and  agree  together  to  cheat  and 
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defraud,  and  did  then  and  thereby  cheat 
and  defraud,  the  said  James  Harvey  of 
certain  horses,  to  wit  two  fillies  of  the 
value  of  40Z.,  of  the  property  of  the  said 
James  Harvey :  These  are  therefore  to 
command  you  the  said  constables  of  Cam- 
bridgeshire to  apprehend  the  said  George 
Beckley  alias  Fatty,  William  Smith,  John 
Norton  alias  Soney,  and  William  Munns, 
and  them  bring  before  me,  or  such  other 
of  Her  Majesty's  Justices  of  the  peace 
for  the  county  of  Cambridge  as  shall  be 
pi'esent  at  the  police  station,  Bottisham,  to 
answer  the  said  information  and  be  further 
dealt  with  according  to  law.  Given  under 
my  hand  and  seal  this  18th  day  of  May 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-seven,  at  Cambridge 
in  the  county  aforesaid, 

"  Elliott  Smith."    (   l.  s. 


The  Justice  who  signed  this  warrant 
resided  and  usually  acted  within  the  petty 
sessional  division  of  Cambridge  in  the 
said  county. 

The  defendants  were  on  the  6th  of 
July  remanded  by  a  Justice  of  the  peace 
for  the  county,  residing  within  and  usually 
acting  for  the  said  Cambridge  division  of 
that  county,  and  ordered  by  his  warrant 
to  be  brought  up  on  the  9  th  of  July  at 
the  Shire  Hall,  Chesterton,  the  place  for 
holding  the  petty  sessions  for  the  division 
of  Cambridge  within  the  said  county  ;  and 
on  the  9th  of  July  the  case  was  partly 
gone  into,  and  they  were  further  remanded 
until  the  16th  of  July  to  the  same  petty 
sessional  division. 

On  the  16  th  of  July  further  evidence 
was  given  on  behalf  of  the  prosecution  at 
the  petty  sessions  held  at  Chesterton 
aforesaid,  when  it  was  for  the  first  time 
objected  on  behalf  of  the  defendants  that 
the  Justices  sitting  at  Chesterton  had  no 
jurisdiction  to  hear  and  determine  a  case 
arising  within  another  petty  sessional 
division — namely,  at  Bottisham — and  that 
the  Justices  were  bound  to  remand  the 
case  for  hearing  at  Bottisham,  according  to 
the  terms  of  the  warrant. 

The  Justices  overruled  the  objection, 
and,  sitting  within  the  petty  sessional 
division  of  Cambridge  holden  at  Chester- 
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ton,  heard  and  determined  the  case,  and 
committed  the  defendants  for  trial.  Of 
the  J  ustioes  who  so  heard  and  determined 
the  case  one  only  was  a  Justice  who 
resided  within  and  occasionally  acted 
within  the  Bottisham  petty  sessional  divi- 
sion. 

It  was  contended  on  the  part  of  the 
defendants  that  by  virtue  of  9  Geo.  4. 
c.  43.  B.  6,  it  was  not  competent  for  the 
Justices  sitting  at  the  Cambridge  petty 
sessional  division  at  Chesterton  to  hear  or 
determine  or  to  send  for  trial  a  case  arising 
within  another  petty  sessional  division  of 
the  county,  and  that  the  Justice  in  re- 
manding the  defendants  on  the  6th  of 
July  to  the  Cambridge  division  was  acting 
without  jurisdiction,  and  that  for  these 
reasons  the  provisions  of  the  Vexatious 
Indictments  Act  had  not  been  complied 
with ;  consequently  that  the  indictment 
ought  to  be  quashed. 

The  chairman  overruled  the  objection, 
and  refused  to  quash  the  indictment. 

The  opinion  of  this  honourable  Court 
was  requested  whether  the  chairman  was 
right  in  law  in  so  holding ;  if  so,  the  con- 
victions were  to  stand,  otherwise  to  be 
quashed. 

J,  W,  Cooper,  for  the  defendants. — This 
indictment  ought  to  have  been  quashed, 
the  Justices  sitting  at  Chesterton  having 
no  jurisdiction  to  hear  the  case.  The  de- 
fendants were  apprehended  in  another 
county,  and  should  have  been  remanded 
by  the  Justice  acting  for  the  petty  sessional 
division  of  Cambridge  to  Bottisham.  Such 
a  procedure  would  have  been  in  accordance 
with  the  terms  of  the  warrant  which  com- 
manded this  to  be  done. 

[Hawkins,  J.,  cited  The  Queen  v.  Hughes 

(I)-] 

It  is  contended  that  the  duty  of  Justices 
is  to  remand  to  the  petty  sessional  division 
in  which  the  offence  arose.  Otherwise 
grave  inconvenience  and  injustice  might 
arise — e,g,  in  such  counties  as  Yorkshire  or 
Lancashire — ^if  it  were  permissible  for  Jus- 
tices to  remand  a  prisoner  to  a  petty  sessional 
division  many  miles  away  from  the  place 
where  bis  witnesses  would  in  all  probability 
reside.     The  preamble  to  9  Gw.  4.  c.  43. 

(1)  48  Law  J.  Rep.  M.C.  161 ;  Law  Bep. 
4  Q.B.  P.  614. 


s.  6  (2)  supports  the  contention  that  the 
Justices  for  the  Cambridge  petty  sessional 
division  had  no  jurisdiction  to  send  this 
case  for  trial.  See  11  <k  12  Vict  c.  42. 
ss.  1 1 ,  22,  and  the  form  of  warrant  "  R.  T 
commanding  constables  to  convey  the 
accused  "  near  unto  the  parish  wheh 
the  offence  is  alleged  to  have  been  com- 
mitted." 

No  counsel  appeared  for  the  prosecution. 

Lord  Colebidge,  C.J. — I  am  of  opinion 
that  this  conviction  was  right,  and  mast 
be  aflirmed.  The  objection  taken  was  that, 
inasmuch  as  this  offence  was  committed 
within  the  petty  sessional  division  of  Bot- 
tisham, it  was  not  competent  for  the 
Justices  sitting  for  the  petty  sessioDal 
division  of  Cambridge  to  hear  and  deter- 

(2)  9  Geo.  4.  c.  43,  after  reciting  that 
"whereas  by  divers  Acts  now  in  force  it  is 
enacted  that  certain  matters  and  things  in  the 
same  respectively  mentioned  shall  be  trans- 
acted and  determined  within  the  divisions  or 
limits  within  which  the  same  shall  arise,  or  the 
parties  therein  concerned  inhabit  or  exercise 
their  trade  or  calling,  and  by  or  before  one,  two, 
or  more  Justices  of  the  peace  dwelling  within 
or  near  to  or  usually  acting  within  snch  divi- 
sions or  limits  respectively ;  and  whereas  the 
boundaries  of  such  divisions  or  limits  are  in 
some  instances  uncertain,  and  in  many  have 
become  inconvenient  to  the  inhabitants  within 
the  same  from  the  change  or  increase  of  trade 
or  population  or  from  other  causes ;  and  whereas 
doubts  have  arisen  as  to  the  authority  by  which 
such  divisions  or  limits  may  from  time  to  time 
be  constituted,  defined,  or  altered ;  and  it  is 
expedient  that  such  doubts  should  be  removed, 
and  due  provision  made  for  the  constituting, 
defining,  and  regulating  from  time  to  time  such 
divisions  or  limits,  as  the  convenienoe  of  the 
inhabitants  within  the  same  may  require,*^  pro- 
vides by  section  4  for  orders  of  Justices  for  the 
alteration  and  construction  of  new  districts. 

Section  6 :  "  From  and  after  the  day  to  be  so 
specified  in  such  order  ....  all  matters  and 
things  which  by  law  are  now  or  hereafter  may 
be  required  to  be,  or  which  now  are,  usually 
transacted  or  determined  within  the  division 
within  which  the  same  shall  have  arisen,  or  the 
parties  therein  concerned  inhabit  or  exercise 
their  trade  or  calling,  and  by  or  before  one,  two, 
or  more  Justices  of  the  peace  dwelling  or 
usually  acting  within  the  same,  shall  be  trans- 
acted and  determined,  so  far  as  the  same 
matters  and  things  arise  within  or  concern  the 
inhabitants  of  such  new  or  altered  division  or 
any  of  them,  or  the  persons  exercising  their 
trade  or  calling  therein,  within  the  boundaries 
of  such  new  or  altered  divisions,"  &c 
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mine  the  case,  and  that  therefore  the  pro- 
TifiioDS  of  the  Vexatious  Indictments  Act 
applied,  and  the  indictment  ought  to  have 
been  quashed.     An  analogy  has  been  at* 
tempted  to  be  drawn  between  the  present 
case  and  one  in  which  the  offence  took 
place  in  one  county  and  the  prisoners  were 
oommitted  in  another;   but  the  statutes 
which  have  been  cited  have  really  nothing 
to  do  with  a  case  like  the  pre^nt.     This 
is  a  case  where  the  offence  was  committed 
in  Cambridge,  and  everything  (save  the 
arrest)  took  place  in  the  county  of  Cam- 
bridge, and  in  my  judgment  the  Justices 
for  the  petty  sessional   division  of  Cfi.m- 
bridge  had  clearly  jurisdiction  to  deal  with 
it  and  to  commit  the  defendants  for  trial. 
There  is  no  law  or  statute  which  requires 
that  the  offence  should  be  dealt  with  only 
by  Justices  of  the  particular  division,  and 
there  is  nothing  in  the  Vexatious  Indict- 
ments Act  to  limit  their  jurisdiction.  This 
is  the  first  occasion  on  which  a  point  like 
this  has  been  raised,  and  I  am  glad  that 
the  course  which  the  Justices  have  pursued 
here  should  have  the  unanimous  approval 
of  this  Court.     The  trial  and  conviction 
were  quite  right,  and  this  conviction  must 
be  affirmed. 

Pollock,  B. — I  agree,  and  will  only  add 
that  it  was  a  mistake  to  suppose  that  the 
Act  9  Geo.  4.  c.  43  was  intended  in  any 
way  to  interfere  with  the  jurisdiction  of 
Justices.  That  Act  was  passed  with  regard 
to  the  creation  of  new  divisions,  and  its 
preamble  clearly  shews  that  it  was  in  no 
way  intended  to  limit  the  authority  of 
Justices. 

Manisty,  J. — I  am  of  the  same  opinion. 
It  seems  to  have  been  thought  that  11  & 
12  Vict.  c.  42.  s.  22,  had  something  to  do 
with  this  case;  but  its  provisions  are  really 
in  no  way  applicable,  for  it  only  deals  with 
the  case  of  two  different  counties. 

Hawkins,  J. — I  have  not  the  shadow  of 
a  doubt  as  to  the  legality  of  this  process. 

Smith,  J. — I  agree,  and  have  nothing 
to  add. 

Conviction  affirmed. 

Solicitors — Ellison  &  Burrows,  Cambridge,  for 
defendants. 
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[CROWN   CASE   RESERVED.] 

THE  QUEEN   V,   BUCKHASTBB. 


Larceny — Betting — Money  deposited  to 
abide  Event — Parting  with  Property, 

The  prisoner  occupied  a  betting-stand  at 
the  Ascot  race  meeting.  Just  be/ore  one  of 
the  rabies  was  run  the  prosecutor  made  two 
bets  with  the  prisoner,  at  the  same  time  de- 
positing two  sums  of  Jwe  shillings  with 
him,  the  prisoner  stating  to  the  prosecutor 
that  if  the  horse  which  he  backed  won,  he 
would  receive  back  the  moneys  which  he 
had  deposited  and  some  more  besides.  The 
horse  did  win  ;  but  meanwhile  the  prisoner 
decamped.  Later  on  the  sams  day  the 
prosecutor  saw  the  prisoner,  but  he  declined 
to  pay  any  ofUks  •money  which  was  owing. 
The  prisoner  was  subsfqtiently  tried  and 
convicted  upon  an  indictment /or  larceny  : 
— Held,  tltat  the  prosectUor  never  intended 
to  part  Krith  the  property  in  the  money, 
except  in  a  certain  event  which  did  not 
happen,  and  that  titere  was  evidence  of  a 
preconcerted  design  on  the  part  of  the 
prisoner  to  get  the  prosecutor*s  money  by  a 
fraud  and  a  trick,  and  that  the  conviction 
was  right. 

Case  stated  by  the  chairman  of  the 
Berks  Quarter  Seissions. 

1.  At  the  General  Quarter  Sessions  for 
the  county  of  Berks,  held  on  the  27th  of 
June,  1887,  Walter  Buckmaster  was  tried 
upon  an  indictment  which,  omitting  formal 
parts,  charged  that  he  did  on  the  9  th  of 
June,  1887,  feloniously  steal,  take,  and 
carry  away  certain  money  of  the  moneys  of 
John  Rymer. 

2.  It  was  proved  that  the  prisoner  and 
another  man,  at  about  3  p.m.  on  the  9th  of 
June  last,  during  the  Ascot  race  meeting, 
were  the  only  persons  standing  upon  a 
platform  or  stand  made  to  represent  "safes," 
or  iron  safe  chests.  The  words  "  Griffiths 
the  safe  man  "  were  printed  upon  it.  The 
stand  was  outside  the  course,  on  a  spot  on 
Ascot  Heath  where  carriages  were  placed, 
and  was  not  within  any  betting  enclosure 
or  ring. 

3.  The  prisoner  with  a  book  in  his  hand 
was  calling  out  "2  to  1  against  the 
field."  Just  before  a  race  was  about  to 
be  run  Bymer  went  up  to  him  and  asked, 
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"  What  price  Bird  of  Freedom?"  to  which 
he  replied  "  7  to  1  to  win."  Rymer  then 
deposited  five  shillings  with  Buckmaster, 
who  told  him  that  if  the  horse  won  he 
(Rymer)  would  win  thirty-five  shilling, 
and  get  his  own  five  shillings  back.  He 
also  deposdted  another  five  shillings  with 
Buckmaster,  who  told  him  that  he  would 
have  fifteen  shillings  back  including  his 
own  five  shillings  if  the  horse  was  first  or 
second.  The  man  who  was  with  Buck- 
master  and  was  acting  with  him  received 
the  money,  and  the  latter,  with  whom  all 
thB  conversation  took  place,  appeared  to 
take  down  the  bet  in  his  book,  and  gave 
Bymer  a  card  ticket  with  the  words 
^*  Griffiths  the  safe  man"  upon  it. 

4.  While  the  race  was  being  run  the 
prisoner  and  the  other  man  were  seen  by 
one  of  the  witnesses  to  walk  quietly  away. 
They  were  followed  for  about  twenty 
yards,  and  on  the  witness  at  once  returning 
the  stand  had  gone.  The  horse  ''  Bird  of 
Freedom  "  won  the  race,  and  thereupon 
Rymer  went  back  to  the  place  where  the 
stand  had  been,  and  he  found  that  the 
prisoner  and  the  other  man  had  gone. 
He  waited  there  for  half  an  hour  and 
then  left.  Much  later  in  the  afternoon 
Rymer  saw  the  prisoner  on  another  part 
of  Ascot  Heath,  and  said,  "  I  want  2L  15«. 
from  you."  The  prisoner  said  he  knew 
nothing  about  it.  Upon  being  told  by 
Rymer  that  he  would  be  detained  be 
admitted  the  bet,  and  said  he  had  not  the 
money,  but  that  he  was  only  the  clerk, 
and  could  take  the  prosecutor  to  the  man 
who  had  it.  He  was  then  taken  into 
custody,  and  upon  him  were  found  card 
tickets  with  the  words  "  Griffiths  the  safe 
man  "  upon  them. 

It  was  elicited  from  Rymer  in  cross- 
examination  that  he  would  have  been 
satisfied  if  he  did  not  receive  back  the  same 
particular  coins  he  had  deposited. 

5.  At  the  close  of  the  case  for  the  pro- 
secution, on  behalf  of  the  prisoner  it  was 
submitted  that,  Rymer  having  parted 
voluntarily  with  the  money,  there  was  no 
evidence  of  larceny,  nor  of  any  taking  by 
prisoner,  and  none  of  obtaining  by  false 
pretence  or  trick. 

6.  The  chairman  declined  to  withdraw 
the  case  from  the  jury,  but  at  the  urgent 
request  of  the  prisoner's  counsel  assented 


to  state  a  Case.  No  evidence  at  all  wu 
called  on  the  part  of  the  prisoner. 

7.  A  verdict  of  guilty  was  returned,  and 
sentence  deferred  until  the  next  Qoarter 
Sessions,  the  prisoner  being  admitted  to 
bail. 

The  question  for  the  opinion  of  the  Court 
was  whether  there  was  any  evidence  to  be 
left  to  the  jury. 

If  the  answer  was  in  the  affirmatiye 
then  the  conviction  was  to  stand. 

Keith  Frith,  for  the  prisoner.— The 
offence,  if  any,  was  that  of  obtaining  money 
by  a  false  pretence,  for  inasmuch  as  the 
prosecutor  intended  to  part  with  both  the 
possession  and  ownership  of  his  monej, 
the  prisoner  cannot  be  convicted  of  huwnj 
by  a  trick. 

[Hawkins,  J. — The  money  was  merely 
deposited  to  abide  the  event.] 

That  cannot  be  so ;  otherwise  the  pro- 
secutor would  be  entitled  to  receive  hack  the 
identical  moneys  which  he  had  paid  over. 

He  cited  Powell  v.  Hoi/land  (1), 

No  counsel  appeared  for  the  prosecution. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  conviction  is  right  and  must  be 
affirmed.  The  only  question  we  have  to 
decide  is  whether  upon  the  facts  as  stated 
there  was  any  evidence  to  go  to  the  jury 
of  larceny  having  been  committed  by  the 
prisoner.  I  think  there  was.  Mr.  Keith 
Frith  has  argued  not  only  that  the  money 
was  intended  to  be  parted  with,  but  that 
the  prasecutor  intended  to  part  with  the 
possession  and  propei-ty ;  and,  says  he,  if 
the  property  in  the  money  was  parted  with, 
then  the  case  was  one  of  false  pretences 
and  not  of  larceny,  and  the  prisoner  could 
not  be  found  guilty  of  false  pretences  upon 
this  indictment.  Now  there  seem  to  me 
to  be  two  answers  to  Mr.  Keith  Frith's 
argument.  The  first  is,  that  supposing 
there  was  an  intention  on  the  part  of  the 
prosecutor  to  part  with  the  property  in 
the  money,  in  order  to  pass  such  pro|)erty 
to  the  prisoner  there  must  have  been  a 
contract  of  some  kind ;  but  the  term  con- 
tract, as  the  name  applies,  must  be  the 
bringing  together  of  two  minds,  and  here 
there  seems  to  have  been  nothing  in  the 
shape  of  a  contract.     For  supposiDg  the 

(1)6  Exch.  Rep.  67  ;  20  Law  J.  Rep.  Kxch.  82. 
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prosecutor  parted  with  the  property,  he 
only  intended  to  do  so  on  the  assumption 
that  the  prisoner  intended  to  do  or  give 
something  in  certain  events  to  the  prose- 
cutor in  return.  Now  the  evidence  clearly 
negatives  any  such  intention  on  prisoner's 
part,  and  it  appears  to  me  that  there  is 
high  authority  for  saying  that  the  property 
in  the  money  did  not  pass  to  the  prisoner. 
In  Oliver's  Case  (2),  which  is  cited  in 
RuaseU  on  Crimes,  vol.ii.  p.  220,  the  facts 
wore  these  :  The  prisoner  was  indicted  for 
stealing  bank-notes  to  the  amount  of  35/.; 
it  appeared  that  the  prosecutor  had  several 
bank-notes  in  his  possession  which  the 
prisoner  undertook  to  get  changed  if  the 
prosecutor  would  lay  down  notes  to  the 
amount.  Upon  this  the  prosecutor  put 
down  35/.  in  bank-notes,  for  the  purpose  of 
receiving  back  this  amount  in  gold ;  the 
prisoner  took  them  away,  but  failed  to  re- 
turn. "  Upon  those  facts  "—I  am  now  citing 
from  Russell  on  Crimes  (4th  ed.)— "  Baron 
Wood  held  that  the  case  clearly  amounted 
to  larceny,  if  the  jury  believed  that  the 
intention  of  the  prisoner  was  to  run  away 
with  the  notes,  and  never  to  return  with 
the  gold,  and  that  whether  the  prisoner 
had  at  the  time  the  animtis  furandi  was 
the  sole  point  upon  which  the  question 
turned;  for  if  the  prisoner  had  at  the 
time  the  animus  furandi,  all  that  had 
been  said  respecting  the  property  having 
been  parted  with  was  without  fonndation, 
as  the  property,  in  truth,  had  never  been 
parted  with  at  all.  The  learned  Judge 
further  said  that  a  parting  with  the  pro- 
perty in  goods  could  only  be  effected  by 
contract,  which  required  the  assent  of  two 
mbds;  but  that  in  this  case  there  was 
not  the  assent  of  the  mind  either  of  the 
prosecutor  or  of  the  prisoner:  the  pix)secu- 
tor  only  meaning  to  part  with  his  notes 
on  the  faith  of  having  the  gold  in  re- 
turn, and  the  prisoner  never  meaning  to 
barter,  but  to  steal."  It  appears  to  me 
that  good  sense  and  sound  law  are  con- 
fined in  these  observations,  and  that  they 
dispose  of  the  contention  that  the  property 
^ssed  in  this  case.  Then,  again.  Rex  v. 
^obson  (3)  is  in  strict  accordance  with 
Olwer*s  Case  (2),  where  it  was  held  that 

(2)  i  Taunt.  274  ;  2  Leach,  274 

(3)  Kuss.  &  R.  413. 
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if  there  is  a  plan  to  cheat  a  man  of  his 
property  under  colour  of  a  bet,  and  he 
parts  with  the  possession  only  to  deposit 
as  a  stake  with  one  of  the  confederates, 
the  taking  by  such  confederate  is  felonious. 
In  that  case  the  prosecutor  was  induced 
to  deposit  certain  bank-notes  on  a  bet  that 
one  of  the  prisoners  could  not  guess  right 
three  times  successively  on  the  hiding  of 
a  halfpenny  by  another  of  the  prisoners 
under  a  pot ;  he  put  the  notes  in  the  hands 
of  one  of  the  prisoners,  and  then  the  other 
guessing  right,  the  notes  were  handed  over. 
The  question  was  left  to  the  jury  whether, 
at  the  time  the  notes  were  taken,  there 
was  not  a  plan  between  the  prisoners  that 
they  should  be  kept,  under  the  false  colour 
of  winning  a  bet,  and  the  jury  so  found. 
Upon  a  Case  reserved,  the  Judges  held  that 
the  conviction  was  right,  because  at  the 
time  of  the  taking  the  prosecutor  parted 
only  with  the  possession  of  the  money. 
The  view  which  was  taken  by  the  Judges 
of  the  law  as  applicable  to  a  transaction 
of  that  kind  applies  also  here.  The  pro- 
secutor deposited  money  with  the  prisoner, 
never  intending  to  part  with  the  property 
in  that  way,  but  it  being  represented  to 
him  that  in  a  certain  event  he  would  have 
that  money  and  something  more  besides. 
The  evidence  clearly  shews  that  the 
prisoner  never  intended  in  any  event  to 
return  the  money,  and  I  think,  for  reasons 
I  have  already  stated,  that  the  prosecutor 
only  intended  to  part  with  the  possession 
of  his  money  and  not  the  property.  The 
£aict  that  he  would  have  been  satisfied  with 
getting  back  coins  of  a  like  value  without 
insisting  on  having  the  identical  coins  re- 
turned does  not  seem  to  me  to  affect  the 
question.  In  my  judgment,  upon  the  facts 
as  stated,  the  jury  were  quite  justified  in 
finding  the  verdict  which  they  did,  and, 
that  being  so,  we  ought  to  confirm  the 
conviction. 

Pollock,  B. — I  have  nothing  to  add. 

Manisty,  J. — I  am  of  the  same  opinion. 
It  is  settled  law  that  if  a  man  parts  with 
the  possession  only  and  not  with  the  pro- 
perty, and  the  person  who  receives  it  in- 
tends at  the  time  he  so  receives  it  to  steal 
it  in  a  certain  event,  and  that  event  oc- 
curs, he  is  guilty  of  larceny.  The  questioti 
here  is  whether  the  prosecutor  ever  in- 
tended to  paiii  with  the  property  in  the 
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The  Queen  y.  Bttehmatter,  C.CR. 
money  except  in  a  certain  event  which  did 
not  occur,  and  whether  the  animus  funmdi 
existed. 

Hawkins,  J. — The  only  question  we  are 
asked  is,  whether  there  was  any  evidence 
to  go  to  the  jury  j  and  I  think  there  was 
abundant  evidence  to  support  this  charge. 
The  whole  transaction  shews  an  original 
and  preconcerted  design  on  the  part  of  the 
prisoner  to  deprive  the  prosecutor  of  his 
money  in  any  event,  and  the  jury  were 
fully  justified  in  returning  a  venlict  of 
guilty. 

Smith,  J. — I  agree.  The  prosecutor 
never  intended  to  part  with  his  property 
except  for  a  bona  fide  bet.  There  was 
also  evidence  that  at  the  time  when  the 
money  was  handed  over  it  was  obtained  by 
a  premeditated  fraud. 

Conviciitya  affirmed. 
Solicitors— C.  Basaett,  for  prisoner. 


1887.     1 
Dec.  16./  "^=^-  ^^^^=^- 

Alehovse — Intoxicating  Liqiwrs — Can- 
sumption  on  Licensed  Premises  during 
Closing  Hours — Sale  to  Lodger  on  Pre- 
mises for  Consumption  by  bona  fide 
Friends  ^Licensing  Act^  1874  (37  <&  38 
Vict.  c.  49),  ss.  9  and  10. 

A  lodger  in  the  house  of  the  appellant,  a 
person  licensed  to  sell  intoxicating  liquors 
to  be  consumed  on  the  premises,  bona  fide 
entertained  at  dinner  in-  the  house  certain 
friends,  some  qftohom  remained  with  him 
after  10  P.M.,  when  the  house  was  closed  to 
the  public.  At  the  dinner ,  and  also  after 
10  P.M.,  inioicicating  liquor  was  supplied 
and  sold  by  the  appellant  to  the  lodger,  and 
uxM  consumed  by  him  and  his  friends. 
The  appellant  had  not  obtained  an  exten- 
sion of  time  for  supplying  such  liquor 
during  the  closing  hours.  The  appellant 
was  convicted  under  section  ^  of  the 
Licensing  Act,  1874,  for  aUounng  intoxi- 
cating liquor  to  be  consumed  on  the  pre- 
mises during  closing  hours  :—Keld,  that 
the  conviction  should  be  qucuhedf  inasmuch 
as  the  sale  by  the  appeUatU  was  to  a  person 


lodging  in  his  house  %oithin  the  meaning 
of  section  10  of  the  Licensing  Act,  1874,  ani 
was  therefore  lawful,  and  there  was  nothing 
in  the  Licensing  Acts  to  prohibit  a  lodger 
entertaining  his  bona  fide  guests  wilA 
liqiwr  so  sold  to  him. 

Per  Hawkins,  J. — Section  9  of  the  Li- 
censing Act,  1874,  so  far  as  it  makes  it  an 
qffence  to  allow  any  intoxictUing  liquors, 
although  purchased  before  the  hours  of 
dosing,  to  be  consumed  on  the  premises 
during  those  hours,  applies  to  such  a  out 
as  that  of  a  sale  to  a  person  other  than  a 
bona  fide  traveller  or  a  lodger. 

Case  stated  by  Justices  under  the  Sam- 
mary  Jurisdiction  Act,  1879. 

The  appellant  was  convicted  on  an  in- 
formation under  section  9  of  the  Licensing 
Act,  1874,  for  that  he,  being  a  lioenoed 
person  for  the  sale  of  intoxicating  hqaon 
by  retail,  unlawfully  did  allow  intoxicating 
liquors  to  be  consumed  on  his  licensed 
premises  during  the  time  that  the  same 
were  required  to  be  closed  by  and  in  pur- 
suance of  the  Licensing  Act,  1874. 

It  appeared  that  on  the  4th  of  July, 
1887,jt  certain  person  was  a  lodger  in  the 
appellant's  house  within  the  meaning  of 
section  9  of  the  Licensing  Act,  1874. 

At  seven  o'clock  on  that  evening  the 
lodger  gave  a  private  dinner  to  certain 
friends,  some  of  whom  remained  with  him 
after  ten  o'clock,  when  the  house  was  duly 
closed  to  the  public. 

At  and  after  the  dinner,  and  after  ten 
o'clock,  intoxicating  liquors  were  sup- 
plied by  the  appellant  and  consumed  by 
the  lodger  and  his  guests,  but  all  of  such 
liquors  were  supplied  by  the  appellant 
upon  the  order  and  credit  of  the  lodger 
alone,  and  were  sold  to  and  paid  for  by 
him,  and  the  persons  who  consumed  the 
intoxicating  liquors  so  supplied  were  the 
bona  fide  friends  of  the  lodger,  and  the 
whole  of  the  intoxicating  liquors  so  sold 
were  consumed  in  the  room  reserved  for 
him. 

The  appellant  had  not  obtained  any  ex- 
tension of  time  for  supplying  intoxicating 
liquors  after  closing  hours. 

The  Justices  were  of  opinion  that  there 
was  nothing  in  the  Licensing  Acts  which 
enabled  a  licensed  person  to  permit  a 
lodger  to  entertain  his  friends  in  a  lioenfled 
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house  afber  the  dosing  hour,  as  it  might 
open  the  door  to  a  constant  evasion  of  the 
spirit  of  the  Acts,  and  that  apon  the  facts 
before  them  the  charge  laid  had  been 
established,  and  they  convicted  the  ap- 
pellant and  inflicted  a  nominal  penalty. 

Dickens^  for  the  appellant. — The  con- 
viction should  be  quashed.  The  point 
arises  on  sections  9  and  10  of  the  Licens- 
ing Act,  1874  (1).  The  former  section 
forbids  intoxicating  liquor  to  be  sold  after 
the  hour  of  closing,  or,  if  purchased  before, 
to  be  consumed  during  that  time.  The 
latter  section  allows  a  sale  to  a  lodger  at 
any  time,  but  is  silent  as  to  consumption. 
Therefore,  according  to  the  decision  of 
the  Justices,  there  may  be  sale  to  the 
lodger,  but  he  is  prohibited  from  consum- 
ing the  liquor  during  the  hours  of  closing. 
The  right  construction  is  that  section  9 
only  prohibits  the  consumption  on  the 
premises  of  intoxicating  liquors  which 
have  been  purchased  contrary  to  the  pro- 
visions of  the  Act. 

The  respondent  was  not  represented  by 
counsel. 

Pollock,  B. — I  am  of  opinion  that  the 
conviction  must  be  quashed.  I  quite 
agree  with  the  Justices  that  cases  of  this 
kind  should  be  watched  with  great  jealousy 
and  caution  in  order  to  see  that  there  has 
been  no  evasion  of  the  Acts.  We  must 
follow  the  facts  of  this  particular  case,  and 
upon  those  facts  I  am  of  opinion  that  there 
was  a  supply  and  sale  of  intoxicating 
liquor  within  the  exemption  in  section  10, 
and  that  it  is  immaterial  whether  the 
lodger  drank  all  the  liquor  himself  or 
whether  his  guests  took  their  share.     It 

(I)  The  37  &  38  Vict.  c.  49.  ss.  9  and  10, 
enacts  as  follows : — Section  9 :  "  Any  person 
who  daring  the  time  at  which  premises  for  the 
sale  of  intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursnance  of  this  Act,  sells  or  ex- 
pofles  for  sale  in  such  premises  any  intoxicating 
liquor,  or  opens  or  keeps  open  such  premises  for 
the  sale  of  intoxicating  liquors,  or  allows  any 
intoxicating  liquors,  although  purchased  before 
the  hour  of  dosing,  to  be  consumed  in  such  pre- 
miaes,  shall  for  the  first  offenoe  be  liable  to  a 
penalty  not  exceeding  ten  poonda.  ..." 

Section  10:  "Nothing  in  this  Act  ....  shall 
inreolude  a  person  licensed  to  sell  any  intoxica- 
ting liquor  to  be  consumed  on  the  premises  from 
selling  such  liquor  at  any  time  to  bona  fl4e 
travellers  or  to  persons  lodging  in  his  house.  .  .  .'* 
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is  unnecessary  to  go  beyond  that  in  this 
case,  and  I  am  therefore  of  opinion  that 
the  conviction  must  be  quashed. 

Hawkins,  J. — I  am  of  the  same  opinion. 
When  sections  9  and  10  are  taken  together 
the  case  is  very  clear.  [His  Lordship  read 
the  sections  and  continued  :]  Here  was  a 
person  lodging  in  the  appellant's  house, 
and  therefore  it  was  no  infringement  of 
the  Act  of  Parliament  for  the  appeUant, 
who  was  a  person  licensed  to  sell  in- 
toxicating liquors  upon  the  premises,  to 
sell  to  his  lodger.  Therefore,  as  that 
lodger  had  the  right  to  buy  intoxicating 
liquor  from  the  appellant  who  had  the 
right  to  sell  it  to  him,  what  is  there  to 
make  it  illegal  for  the  lodger  to  allow  any 
one  who  is  his  bona  fide  guest  to  drink 
that  liquor  1  I  am  of  opinion  that  there  is 
nothing.  I  think  that  the  latter  part  of 
section  9,  which  prevents  intoxicating 
liquors,  though  purchased  before  the  hours 
of  closing,  being  consumed  on  the  pre- 
miaes  during  those  hours,  was  intended  to 
apply  to  such. a  case  as  where  a  man,  not 
being  a  bona  fide  traveller  or  lodger,  pur- 
chases intoxicating  liquor  before  the 
closing  hour  and  remains  upon  the  pre- 
mises and  drinks  it  after  that  hour.  It 
is  very  clear  that  there  is  no  contraven- 
tion of  the  Act  in  the  case  of  a  bona 
fide  entertainment  by  a  bona  fide  lodger, 
who,  with  the  honest  intention  of  enter- 
taining his  friends  and  without  any  inten- 
tion of  evading  the  law,  buys  liquor  which 
he  has  a  right  to  buy  from  a  publican  who 
has  a  right  to  sell  it  to  him.  I  agree  that 
Justices  should  carefully  scrutinise  the 
evidence  in  these  cases,  for  no  doubt  there 
may  be  attempts  to  evade  the  law  ;  but  if 
Justices  come  to  the  conclusion  that  there 
has  been,  after  closing  hours,  such  a  bona 
fide  sale  by  a  publican  and  a  purchase  by 
a  lodger  as  I  have  mentioned,  and  nothing 
more,  I  see  no  reason  why  the  Justices 
should  not  find  those  facts  and  refuse  to 
convict.  In  this  case  I  am  of  opinion  that 
the  conviction  should  be  quashed. 

Conviction  quashed. 

SoUcitors-^Sole,  Turner  k  Knight,  agents  for 
W.  C.  Cripps  ic  Son,  Tonbiidge  Wells,  for  ap- 
pellant. 
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1888.    1  WILLIAMS  {appeUant)  v.  wynnb 
Jan.  27.  j  (responderU). 

Trial  by  Jury — Summary  Jurisdiction 
Actf  1879,  8.  17 — Night-poaching  Act 
(9  Geo.  4.  c.  69)  «.  1 — '^Imprisonment  for 
a  term  eacceeding  three  months." 

By  the  Summary  Jurisdiction  Act,  1879, 
s.  17  f  a  person  when  charged  be/ore  a  Court 
of  summary  jurisdiction  with  an  offence, 
in  respect  of  the  commission  of  which  an 
offender  is  liahle  on  summary  conviction  to 
be  imprisoned  for  a  term  exceeding  three 
monthsy  may  claim  to  be  tried  by  a  jury : — 
Held,  that  the  offence  of  night-poaching, 
whereby  the  person  charged  is  liable  under 
9  Geo.  4.  c.  69  to  imprisonment  for  a 
period  not  exceeding  three  months,  and  at 
the  expiration  of  thai  period  to  a  further 
imprisonment  of  six  months  in  case  he  fail 
to  find  sureties  for  his  not  so  offending 
again,  is  not  within  the  Act  so  as  to  entitle 
the  person  charged  to  be  tried  by  a  jury. 

Case  stated  by  Justices  under  42  &  43 
Vict.  c.  49.  s.  33. 

An  information  was  preferred  against 
the  respondent  for  unlawfully  entering 
land  in  the  night  with  a  net  for  the  pur- 
pose of  taking  and  destro^^ing  game,  oon- 
traiy  to  the  statute  9  Geo.  4.  c.  69  (1). 

On  the  part  of  the  respondent  it  was 
contended  that  he  had  the  right  to  demand 
to  be  tried  by  a  jury,  in  pursuance  of  section 
17  of  the  Summary  Jurisdiction  Act,  1879 
(2).     The  Justices  decided  the  point  in 

(1)  By  9  Geo.  4.  c.  69.  8.  1,  "  If  any  person 
shall  by  night  unlawfully  take  or  destroy  any 
game  or  rabbits  in  any  land,  whether  open  or 
enclosed,  or  shall  by  night  unlawfully  enter  or 
be  in  any  land,  whether  open  or  enclosed,  with 
any  gun,  net,  engine,  or  other  instrument  for 
the  purpose  of  taking  or  destroying  game,  such 
offender  shall,  upon  conviction  before  two  Jus- 
tices of  the  peace,  be  committed  for  the  first 
offence  to  the  common  gaol  or  house  of  correc- 
tion for  any  period  not  exceeding  three  calendar 
months,  there  to  be  kept  to  hard  labour,  and  at 
the  expiration  of  such  period  shall  find  sureties 
in  52.  each,  or  one  surety  in  102.,  for  his  not  so 
offending  again  for  the  space  of  one  year  next 
following,  and  in  case  of  not  finding  such  sure- 
ties shall  be  further  imprisoned  and  kept  to 
hard  labour  for  the  space  of  six  calendar  months, 
unless  such  sureties  are  sooner  found." 

(2)  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  s.  17,  8ub-8.  1 :  "  A  pefson  when 
charged  before  a  Court  of  summary  jurisdiction 
with  an  offence  in  respect  of  the  commission  of 


favour  of  the  respondent,  and  on  the  ap- 
plication of  the  appellant  stated  a  Case 
thereon  for  the  opinion  of  the  Court. 

Malcolm  Douglas,  for  the  appellant,  con- 
tended that  the  respondent  had  no  right  to 
be  tried  by  a  jury. 

He  referred  to  Stone's  Justices*  Manual, 
p.  322  (24th  ed.),  and  to  The  Queen  v.  Lake 
(3),  where  Bowen,  J.,  after  conBultiiig 
Lord  Coleridge,  C.J.,  at  the  Devonshire 
Winter  Assizes,  1882,  held  that  as  the 
imprisonment  in  the  first  instance  was 
for  three  months  only,  section  17  of  the 
Summary  Jurisdiction  Act,  1879,  did  not 
apply,  and  directed  the  jury  to  return  a 
verdict  of  not  guilty,  as  the  case  ought  to 
have  been  dealt  with  summarily.  He  also 
referred  to  The  Queen  v.  Webb  (4),  where 
Denman,  J.,  at  the  Chelmsford  Assizes,  is 
reported  to  have  entertained  a  different 
opinion,  and  had  refused  to  withdraw  the 
case  from  the  jury. 

JS.  H.  Lloyd,  for  the  respondent,  con- 
tended that  the  six  months  for  which  the 
offender  was  liable  in  default  of  sureties 
was  part  of  the  original  sentence,  and  that 
the  respondent  was  therefore  liable  to  nine 
months'  imprisonment  for  the  oommiBsion 
of  the  offence. 

Cave,  J. — I  am  of  opinion  that  the  con- 
tention of  the  appellant  is  correct.  The 
language  of  section  17  of  the  Summaiy 
Jurisdiction  Act,  1879,  is  not  happily 
chosen,  because  it  could  be  fairly  said  that 
"in  respect  of  the  commission"  of  the 
offence  of  night-poaching,  the  offender  is 
liable  to  be  kept  in  prison  for  nine  months; 
while  on  the  other  hand  it  could  be  as 
fidrly  said  that  he  is  liable  *'  in  respect  of 
the  commission "  of  the  offence  to  be  im- 
prisoned for  a  period  not  exceeding  three 
months,  for  although  he  is  liable  to  a 
further  period  of  six  months  for  not  find- 
ing sureties,  yet  that  the  further  (leriod  ia 
not  in  respect  of  the  commission  of  the 
offence,  but  in  respect  of  the  failure  to  find 
sureties.  Suppose  the  case  of  two  men 
which  an  offender  is  liable  on  summary  convic- 
tion to  be  imprisoned  for  a  term  exceeding  three 
months,  and  which  is  not  an  assault,  mayi  on 
appearing  before  the  Court  and  before  the  charge 
is  gone  mto,  but  not  afterwards,  claim  to  be 
trial  by  a  jury,  A»." 

(3)  46  Justice  of  the  Peace,  88. 

(4)  46  Ju:itice  of  the  Peace,  27. 
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convicted  for  night-poaching  under  9  Geo. 
4.  c.  69,  and  sentenced  each  to  one  month's 
imprisonment,  with  an  order  to  find  sure- 
ties, or  in  default  a  further  imprisonment 
of  siz  months.  Suppose  that  one  of  the 
men  was  able  to  find  sureties  and  the  other 
was  not>  if  the  contention  of  the  respon- 
dent is  correct,  the  man  who  could  not 
find  sureties  would  be  kept  in  prison  while 
the  other  would  be  allowed  to  go  out,  al- 
though he  had  committed  just  as  great  an 
ofience.  In  my  judgment  the  amount  of 
punishment  which  can  be  inflicted  directly 
for  the  ofifence  is  the  test  to  be  applied  to 
the  enactment  of  section  17  of  the  Sum- 
mary Jurisdiction  Act,  1879.  I  am  con- 
firmed in  the  view  by  the  opinion  of  Mr. 
Justice  Bo  wen  and  Lord  Chief  Justice  Cole- 
ridge in  The  Queen  v.  Lake  (3) ;  and  al- 
though Mr.  Justice  Denman  is  reported  to 
have  entertained  a  contrary  opinion  in  The 
Queen  v.  Webb  (4),  one  can  well  understand 
how  that  learned  Judge  considered  it  better 
the  case  should  be  tried  and  reconsidered, 
if  necessary,  by  the  Court  of  Crown  Cases 
Reserved,  than  that  the  prisoner  should  be 
let  out  without  trial.  In  any  case,  the 
decision  in  The  Queen  v.  Lake  (3)  was 
later  than  that  of  The  Queen  v.  Webb  (4), 
and  contains  the  distinct  opinion  of  Mr. 
Justice  Bowen  and  Lord  Chief  Justice 
Coleridge  that  this  offence  is  not  within  the 
terms  of  section  17  of  the  Summary  Juiis- 
diction  Act,  1879.  I  am  of  opinion,  there- 
fore, that  this  appeal  must  be  allowed, 
and  that  the  case  must  be  remitted  to  the 
Justices  for  adjudication. 

Grantham,  J. — I  am  of  the  same  opi- 
nion. The  words  of  section  17  of  the  Sum- 
mary Jurisdiction  Act,  1879,  are  capable  of 
two  constructions ;  but,  in  my  opinion,  the 
section  is  not  intended  to  apply  to  cases 
where  the  sentence  is,  in  the  first  instance, 
limited  to  three  months'  imprisonment. 
The  words  "  in  respect  of  the  commission 
of  which  "  clearly  point  to  the  commission 
of  the  ofifence.  I  therefore  agree  in  hold- 
ing that  this  appeal  must  be  allowed. 

Appeal  aUowed, 

Solicitors— Minshall  &  Co.,  agents  for  A.  Lloyd, 
8U  Asaph,  for  appellant ;  Finney,  Thomas  & 
Hooper,  agents  for  M.  Louis,  Ruthin,  for  re- 
spondent. 
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[  THE    QUEEN    V.   THE    DIRECTORS 
1888.     J     or    THE   GREAT  WESTERN  RAIL- 

Feb.  10.  I    WAY  COMPANY.     In  re  george 
^  {deceased). 

Coroner  — Inquisition  —  Amendment  — 
Manslaughter — Sufficient  Designation  of 
Person  and  Offence — Coroners  Act,  1887 
(50  <fc  51  Vict,  c.  71),  s.  20. 

Deceased  was  run  over  and  killed  at  a 
level  crossing  on  the  Great  Western  Rail- 
way. The  coron^^s  jury  found  that  the 
directors  did  ** feloniously  kiU  amd  slay  " 
himy  withotU  further  designating  the 
directors  by  name  or  otherwise  or  the 
offence  charged.  Upon  a  rtde  for  a  cer- 
tiorari to  remove  the  inquisition  into  the 
Queen's  Bench  Division  to  be  quashed^ — 
Held,  that  the  inquisition  was  bad  on  the 
face  of  ity  and  incapable  of  amendment 
under  the  20ih  section  of  the  Coroners  Act, 
1887,  and  must  be  quashed.  Further ^  that 
the  Act  of  1887  had  not  altered  the  original 
jurisdiction  of  the  Court  to  quash  informal 
and  irregular  inquisitions. 

This  was  a  rule  7ii8i  obtained  at  the 
instance  of  Sir  Daniel  Gooch,  Bart.,  and 
Sir  Charles  Alexander  Wood,  two  of  the 
directors  of  the  Great  Western  Railway 
Company,  calling  upon  George  Pascoe 
Grenfell,  one  of  the  coroners  for  Cornwall, 
the  Public  Prosecutor,  and  the  next-of-kin 
of  Theophilus  John  George,  deceased,  to 
shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  a 
certain  inquisition  taken  before  the  said 
coroner  on  the  30th  of  January,  1888,  on 
view  of  the  body  of  the  said  Theophilus 
John  George,  then  and  there  lying  dead ; 
and  why  the  said  inquisition  should  not 
be  quashed,  when  returned,  on  the  ground 
that  it  was  bad  on  the  face  of  it,  or  for 
such  other  defects  as  might  appear  on  the 
face  thereof. 

The  deceased  had  been  run  over  and 
killed  at  a  level  crossing  over  a  line  of  the 
Great  Western  Railway  Company,  and 
the  inquisition  in  question  set  out  that 
the  jury  said  upon  their  oaths  that  the 
directors  of  the  Great  Western  Railway 
Company  on  the  28th  of  January,  in  the 
year  aforesaid,  did  feloniously  kill  and  slay 
the  said  Theophilus  John  George  against 
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The  Queen  v.  Great  Wettem  Rail.  Co, 
the  peace,  &o.,  and  that  the  said  Theophilus 
John  George  at  the  time  of  his  death  was 
a  male  person  of  the  age  of  fifty-eight  years 
and  a  bachelor.  It  contained  no  names  of 
the  directors  and  no  farther  designation  of 
them  or  of  the  oflfenoe  whatever. 

Poland,  for  the  Public  Prosecator,  and 
Aequith,  for  the  next-of-kin,  shewed  cause. 
— It  is  admitted  that  as  it  stands  this  in- 
quisition is  informal  in  essential  particulars. 
It  £Edls  to  name  the  persons  and  to  suffi- 
ciently designate  them  and  the  offence  with 
which  they  are  charged.  The  question  is, 
however,  whether  or  not  the  Court  has, 
under  the  1st  clause  of  the  20th  section 
of  the  Coroners  Act,  1887,  such  powers  of 
amendment  as  to  enable  it,  being  a  Court 
"  having  cognisance  of  the  case  of  an  in- 
quisition," to  cure  the  defects  in  it. 

[Mathew,  J. — Does  not  this  power  of 
amendment  rather  apply  to  the  Coroner's 
Court  or  to  the  Court  of  Assizes  to  which 
an  inquisition  is  sent  f] 

As  to  the  Coroner's  Court,  after  the  in- 
quisition has  been  signed,  it  has  nothing 
further  to  do  with  the  matter,  unless  in- 
deed the  coroner  should  have  to  issue  his 
warrant  to  arrest  the  persons  against 
whom  the  inquisition  is  found. 

This  cannot  be  done  here  because  of  the 
want  of  the  names  of  the  directors.  The 
coroner  cannot  issue  his  warrant  against 
"the  directors"  generally;  nor  can  he, 
under  the  inquisition  as  it  stands,  issue  it 
against  any  particular  director.  This  is 
the  defect  which  requires  amendment. 

It  is  submitted  that  this  Court  is  the 
proper  one  to  make  it.  The  Court  of 
Assize  cannot  do  so  because  the  inquisition 
as  it  stands  can  never  be  brought  there. 
The  directors  will  not  voluntarily  sur- 
render, and  no  warrant  can  be  issued  to 
compel  their  appearance  at  the  assizes. 
This  Court  can  practically  exercise  the 
power  of  amendment  contained  in  the 
20th  section  of  the  Act,  and  it  is  sub- 
mitted it  ought  to  do  so  by  substituting 
the  names  of  the  directors. 

Sir  Henry  James,  Q.C.,  and  E.  S, 
Wright,  in  support,  were  not  called  upon 
to  argue. 

Mathew,  J.  —  There  can  be  no  ques- 
tion but  that  this  inquisition  is  thoroughly 


irregular  and  improper.     The  enactment 
as  to  amendment  contained  in  the  20th 
section  of  the  Act  of  1887    never  con- 
templated a  case  of  this  kind.     The  Act 
itself,  too,  does  not  affect  the  power  of  the 
Court  to  quash  an  inquisition   which  is 
irregular  upon  the  face  of  it.     It  rather 
appears  to  me  to  apply  to  the  Court  before 
which  the  inquisition  might  be  brought 
for  trial,  and  to  give  such  a  Court  power 
to  amend  defects  of  a  more  formal  descrip- 
tion, rather  than  such  defect  as  this  which 
goes  to  the  root  of  the  matter.    Moreover, 
it  does  not  affect  the  ancient  and  estab- 
lished jurisdiction  of  the  Court  to  qouh 
an  inquisition  altogether  as  irregular.    I 
am  of  opinion  that  this  inquisition,  con- 
sidering the  serious  nature  of  the  defect, 
should  be  quaahed. 

Smith,  J. — I  am  of  the  same  opmioa. 
The  Court  has  in  itself  an  original  joris- 
diction  to  quash  informal  and  irregular 
inquisitions  which  has  not  been  touched 
by  the  Act  of  1887.  Even  if  it  were,  I 
am  not  by  any  means  satisfied  that  any 
Court  could  make  the  amendment  sought 
for  here.  Clause  1  of  section  20  says :  "  if 
in  the  opinion  of  the  Court  having  cogni- 
zance of  the  case,  an  inquisition  finds  saffi* 
ciently  the  matters  required  to  be  fonnd 
thereby,  and  where  it  chai^ges  a  person 
with  murder  or  manslaughter,  sufficiently 
designates  that  person  and  the  offence 
charged,  the  inquisition  shall  not  beqnafihed 
for  any  defects,  and  the  Court  may  order 
the  proper  officer  of  the  Court  to  amend 
any  defect,"  and  so  on.  But  here  the 
inquisition  charges  a  whole  body  of  direc- 
tors, it  may  be  ten  or  twenty,  and  it  ap- 
pears to  me  to  be  a  serious  queBtaon 
whether  it  does  **  sufficiently  desigDa*® 
the  person  and  the  offence  charged,"  so  ^ 
to  any  extent  to  be  capable  of  amendment. 

Bide  absolute  that  inquisition  ht 
quashed. 

Solicitors— Bolton  k.  Co.,  agents  for  W.  p«l«« 
Penzance,  for  relatives  of  deceased ;  Soliciwn 
to  the  Treaauiy ;  R.  R.  Nelson,  for  the  con- 
panj. 
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[IN  THE  COURT  OF  APPEAL.] 


rTHE      GUABDIAN8      OF      THE 
HIGHWOBTH    AND    SWINDON 

UNION  (appeUanta)  v.  the 

^Il»    93        I     BURY-ON-SEVEKN  UNION  (re- 

apondenis).* 


1887. 
Nov.  19. 

1888. 


Feb.  23. 


Poor  Lcbw — Settlement — Child — Settle- 
ment of  Widowed  Mother — Emancipation 
— Divided  Parishes  Act,  1876  (39  (k  40 
Viet,  c.  61),  88.  34  and  35. 

In  view  of  ike  abolition  of  derivative 
settlements  by  section  35  of  the  Divided 
Parishes  Act^  1876,  and  the  exception  of 
the  eckse  of  a  child  under  sixteen  having 
a  father  or  widowed  mother^  stich  child,  on 
attaining  that  age,  whether  continuing 
a  member  of  the  family,  being  mentally 
or  physically  incapable,  or  othertvise  un- 
emancipated  according  to  the  old  law,  may 
acquire  a  settlement  for  himself;  but  his 
three  years*  residence  giving  him  a  settle- 
ment under  section  34  counts  from  his 
attaining  sixteen,  and  before  that  date  he 
retains  his  father's  settlement,  unless  he 
has  a  widowed  motJier  who,  while  a  widow, 
acquired  a  settlement  in  her  oum  right. 

A  widow  remarried  is  neither  the  widowed 
mother  of  her  child  by  the  first  mxtrriage 
within  the  meaning  of  section  35,  nor 
does  she  communicate  to  him  under  that 
Act  or  the  old  law  the  settlement  of  her 
subsequent  husbamd. 

Appeal  from  the  judgmeDtof  a  Divisional 
Ck>tirt  (Stephen,  J.,  and  Charles,  J.)  upon 
a  Special  Case  stated  under  12  db  13  Vict. 
c.  45.  s.  11,  upon  an  appeal  to  Quarter 
Sessions  against  an  order  of  Justices  di- 
recting the  removal  of  a  pauper,  Eliza 
Wait,  from  the  Westbury-on-Sevem  Union 
to  the  Highworth  Union. 

The  Justices  made  the  order  of  removal 
upon  the  ground  that  the  birthplace  a.nd 
last  legal  settlement  of  the  pauper's  father 
and  of  the  pauper  herself,  were  in  the 
parish  of  Wanborough,  in  the  Highworth 
Union«  It  was  contended  on  behalf  of  that 
union  that  the  pauper  was  legally  settled 
in  the  parish  of  Rhydgwern,  in  the  county 
of  Glamorgan  and  the  Newport  Union, 
by  reason  of  a  three  years'  residence  there. 

♦  Coram  Lord  Esher,  M.R.,  Fry,   L.J.,  and 
opes,  L.J. 

Vol.  67.— M.O. 


The  facts  of  the  case,  as  stated  in  the 
judgment  of  Lopes,  L.  J.,  were  as  follows : — 

The  order  of  removal  was  made  on  the 
18th  of  March,  1887.  The  pauper,  Eliza 
Wait,  was  the  lawful  daughter  of  Charles 
and  Matilda  Wait,  and  was  born  on  the 
27th  of  October,  1861,  in  the  parish  of 
Wanborough,  in  the  Highworth  Union. 
Charles  Wait  was  born  in  the  same  parish. 
In  1862  the  father  and  mother,  with  the 
pauper,  left  Wanborough  and  went  to 
reside  in  the  parish  of  Khydgwem,  in  the 
county  of  Glamorgan  and  the  Newport 
Union.  The  father  died  at  Rhydgwern 
about  the  2nd  of  August,  1868.  The 
mother  and  the  pauper  continued  to  reside 
at  Rhydgwern,  and  in  1871  the  mother 
married  George  Gibbs,  and  they  continued 
to  reside  with  him  until  he  died  there  in 

1884.  The  mother  married  James  Wood- 
man in  November,  1885,  and  they,  with 
the  pauper,  resided  in  Rhydgwern  until  the 
9th  of  November  in  that  year,  when  they 
went  to  reside  at  Alsett,  in  the  parish  of 
Westbury-on-Sevem,  in  the  Westbury-on- 
Severn  Union,  in  the  county  of  Gloucester. 
On  the  21st  of  September,  1886,  the  pauper 
became  chargeable  to  the  Westbnry-on- 
Severn  Union,  whereupon  an  order  of  re- 
moval was  made,  whereby  it  was  adjudged 
that  the  last  legal  settlement  of  Eliza  Wait 
was  in  the  parish  of  Wanborough,  in 
the  Highworth  Union.  On  the  26th  of 
October,  1877,  the  pauper  attained  the  age 
of  sixteen.  The  pauper  was  in  receipt  of 
relief  from  the  Newport  Union  from  the 
5th  of  June,  1880,  up  to  the  time  of  her 
going  to  Alsett  on  the  9th  of  November, 

1885.  The  pauper  was  residing  with,  and 
always  resided  with,  her  mother,  and  now 
is,  and  always  has  been,  physically  in- 
capable of  work. 

R,  Glen,  for  the  Highworth  Union. — 
The  pauper  was  settled  in  the  parish  of 
Rhydgwern.  The  object  of  section  34  of 
the  39  &  40  Vict.  c.  61,  was  to  abolish 
all  questions  of  emancipation.  The  words 
"  any  person "  in  that  section  include 
children.  In  TJie  Guardians  of  St.  Pancras 
V.  The  Guardians  of  Norwich  Incorpora- 
tion (1)  Denman,  J.,  said  that  a  pauper 
who  had  resided  with  his  father  came 

(1)  66  Law  J.  Rep.  M.C.  37;  Law  Rep. 
18  Q.B.  D.  521,  526. 
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within  sectLon  34.  To  the  eame  effect  is 
the  decision  in  The  WoUtanton  and  Burt- 
lem  Union  v.  The  Northwich  Union  (2). 
As  to  what  constitutes  residence,  see  The 
Guardians  of  HoJhorn  v.  The  Grtiardians 
of  Chertsey  (3),  which  was  overruled  on 
another  point.  The  case  of  The  Queen  v. 
The  Leeds  Union  (4)  shews  that  the  section 
only  requires  actual  residence. 

He  also  referred  to  The  Queen  v. 
Eh)et  (5),  The  Queen  v.  The  Inhabitants 
0/  Glossop  (6),  and  The  Queen  v.  The 
Inhabitants  of  Cudham  (7). 

S,J.F,  Madeod  (with  him  Greene,  Q-C), 
for  the  Westbury-on- Severn  Union. — The 
pauper  was  unemancipated  because  she  was 
incapable  of  work,  and  therefore  could  not 
acquire  a  status  of  irremovability  under 
the  statute  referred  to.  That  she  could  not 
be  emancipated,  see  The  King  v.  The  In- 
habitants  of  Much  Cowame  (8).  In  The 
Queen  v.  St  Olave's  (9)  it  was  decided  that 
an  unemancipated  child  is  removable  with 
its  parents,  and  therefore  cannot  obtain 
a  status  of  irremovability.  In  The  Guar- 
diams  of  Salford  v.  The  Overseers  of  Alan- 
chester\\0)  the  decision  was  on  the  ground 
that  the  pauper  was  illegitimate.  The  case 
of  The  Queen  v.  Ehet  (5)  is  not  in  point, 
for  there  pai't  of  the  residence  was  after 
emancipation,  whereas  here  the  pauper  was 
unemancipated  during  the  whole  period. 

/?.  Glen,  in  reply. — In  The  Guardians  of 
Holhorn  v.  Tlie  Guardians  of  Chertsey  (3) 
the  same  argument  was  used  as  that  now 
based  by  the  respondents  on  the  case  of 
The  Gua/rdians  of  Salford  v.  The  Over- 
seers of  Manchester  (10) ;  but  Hawkins,  J., 
laid  down  the  law  differently.  The  dis- 
crepancy is  probably  due  to  the  fact  that 
in  the  earlier  case  Hawkins,  J.,  was  con- 
sidering law  with  relation  to  the  particular 
facts  before  him. 

(2)  46  L.  T.  628. 

(3)  54  Law  J.  Rep.  M.C.  137 ;  Law  Rep. 
15Q.B.  D.  76. 

(4)  48  Law  J.  Rep.  M.C.  129;  Law  Rep. 
4  Q.B.  D.  323. 

(5)  2  B.  &  E.  266;  29  Law  J.  Rep.  M.C.  17. 

(6)  12  Q.B.  Rep.  114;  17  Law  J.  Rep.  M.C. 
171. 

(7)  28  Law  J.  Rep.  M.C.  106. 

(8)  2  B.  &  Ad.  861 ;  1  Law  J.  Rep.  M.C.  4. 

(9)  43  Law  J.  Rep.  M.C.  15 ;  Law  Rep. 
9  Q.B.  39. 

(10)  52  Law  J.  Rep.  M.C.  34;  Law  Rep. 
10jQ.B.  D.  172. 


Stephen,  J. — ^In  this  case  we  have  to 
consider  what  was  the  position  of  the 
pauper  on  the  21st  of  September,  1886, 
when  she  became  chargeable  to  the  West- 
bury-on-Severn  Union,  and  whether  at  that 
time  she  had  acquired  a  settlement  of  her 
own.  I  am  of  opinion  that  she  had.  She 
had  resided  witii  her  mother  and  step- 
father in  the  parish  of  Rhydgwem  for 
more  than  three  years  continuously  after 
she  attained  the  age  of  sixteen,  and  I  am 
of  opinion  that  she  resided  in  each  of  sach 
years  in  such  manner  and  in  such  circum- 
stances as  would  render  her  irremovable 
in  accordance  with  the  statutes  referred  to 
in  section  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876.  It  is 
said  that  that  is  not  so,  because  the 
statute  does  not  apply  to  unemancipated 
children.  But  in  the  first  place,  that  tliis 
pauper  was  unemancipated  is  rather  mat- 
ter of  inference  t^an  of  definite  proof,  the 
Case  merely  stating  that  "  The  said  Eliza 
Wait  is  now  residing  with,  and  has  always 
resided  with,  her  mother,  and  is  now,  and 
always  has  been,  physiodly  incapable  of 
work."  It  does  not  appear  that  she  was 
mentally  incapable  of  work.  But  I  do 
not  think  that  mere  physical  incapacity  is 
necessarily  clear  proof  that  she  was  im- 
emancipated.  But,  apart  from  that,  I  am 
of  opinion  that  the  efiect  of  section  35  of 
the  39  &  40  Vict.  c.  61  is  very  materially 
to  alter  the  state  of  the  law  upon  these 
matters.  In  the  first  place,  we  have  to 
consider  the  position  of  the  girl  at  the 
date  when  she  became  chargeable.  Now 
at  that  time,  both  her  father's  and  her 
mother's  settlement  had  gone,  and  there- 
fore the  question  is,  whether  the  girl  had 
acquired  any  settlement  of  her  own,  or 
whether  she  must  be  relegated  to  her  birth 
settlement.  There  is  some  difficulty  in 
completely  reconciling  the  statements  of 
Mr.  Justice  Hawkins  in  the  cases  of  T^ 
Guardians  of  Salford  v.  The  Overseers  of 
Man^chester  (10),  and  The  Guardians  of 
Ilolbom  V.  The  Guardians  of  Chertsey  (^)^ 
But  it  is  unnecessary  to  enter  minntdy 
into  that.  Probably  the  explanation  is 
that  given  in  argument  by  the  counsel  for 
the  appellants.  But  in  the  case  of  The 
Queen  v.  Elvet  (5),  which  has  not  been  dis- 
tinguished in  principle  fix)m  this  case,a]l  the 
three  J  udges  speak  of  the  pauper  as  having 
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obtained  a  status  of  irremovability  by 
residence  with  her  father.  It  seems  to  me 
thaty  upon  the  same  principle,  this  pauper 
did  acquire  a  status  of  irremovability  when 
the  order  of  removal  was  made,  although 
she  lived  with  her  mother  and  shared  the 
house  of  her  stepfather.  Therefore  I  am 
of  opinion  that  judgment  must  be  for  the 
appellant,  with  costs. 

Chables,  J. — I  am  of  the  same  opinion. 
The  pauper  resided  from  1862  to  1868 
with  her  parents  in  Rhydgwem ;  and  from 
1868  to  1871  with  her  mother,  her  fether 
having  died  in  1868.  From  1871  to  1880 
she,  with  her  mother,  resided  with  her 
stepfietther  at  Bhydgwem.  In  1880  she 
received  relief  from  the  Newport  Union. 
In  these  circumstances  in  point  of  time  she 
had  resided  long  enough  at  Bhydgwem  to 
acquire  a  status  of  irremovability.  The 
question  is,  whether  she  was  a  person  who 
could  acquire  such  a  status.  It  is  said 
that  she  was  unemancipated — and  I  will 
assume  that  she  was — ^yet  it  seems  to  me 
thaty  although  unemancipated,  and  resident 
first  with  her  parents,  and  then  with  her 
mother,  and  then  with  her  stepfather, 
yet  the  case  of  The  Queen  v.  Blvet  (5)  is 
deciaive  that  she  was  capable  of  acquiring 
a  status  of  irremovability.  Therefore,  in 
point  of  time,  she  resided  long  enough  in 
Rhydgwem,  and  section  34  of  the  Act  of 
1876  has  now  created  a  settlement  for  her 
in  that  parish.  No  doubt  in  the  case 
of  The  Guardians  of  Salfard  v.  The  Over- 
seers of  Mcmchester  (10)  there  are  expres- 
sions tending  to  support  the  argument 
for  the  respondents,  that  so  long  afi  a  child 
remains  an  unemancipated  member  of  her 
father's  &imily  he  cannot  gain  a  status  of 
irremovability.  But,  on  reference  to  the 
considered  judgment  in  The  Gvurdiams  of 
HoJhom  V.  The  Guardians  of  Cliertaey  (3), 
I  find  an  opinion  there  expressed  that  resi- 
dence, in  the  sense  of  section  34,  may  be 
acquired  by  a  child  even  though  resident  in 
the  home  of  its  parents.  I  think  the  ex- 
pressions of  Mr.  Justice  Hawkins  are  to 
be  explained  as  suggested  by  the  appel- 
lants' counsel.  In  my  opinion,  judgment 
should  be  for  the  appellants. 

The    Westbury-on-Sevem    Union    ap- 
pealed. 


Greene,  Q.C,  and  S,  J,  F,  Madeod,  for 
the  "Westbury-on-Sevem  Union. — As  the 
child's  mother  was  alive.  The  Queen  v. 
The  Inhabitcmta  of  Elvet  (5)  does  not 
apply,  because  the  child  obtains  no  status 
of  irremovability,  being  inseparable  from 
the  mother  during  the  period,  and  in- 
separable now. 

Lumley  Smith,  Q.C*,  and  Glen,  for  the 
High  worth  Union. 

The  following  cases  and  statutes  were 
cited  and  referred  to  :  The  Guardians  of 
Bedford  Union  v.  The  Overseers  of  Mam" 
cliester  (10),  The  Queen  v.  St.  Anne, 
Blackfriars  (11),  The  Queen  v.  The  In- 
habitants of  Elvet  (5),  The  King  v.  Much 
Cowame  (8),  The  Queen  v.  Irdand  (12), 
The  GuardioTis  of  St,  Pancras  v.  The 
Guardians  of  Norwich  Incorporation  (1), 
The  Croydon  Union  v.  The  Reigate  Union 
(13),  The  Queen  v.  The  Overseers  of  St. 
Giles's  (14),  The  Queen  v.  The  Inhalants 
of  East  Stonehouse  (15),  The  Guardians  of 
Sunderland  v.  Clerk  of  the  Peace  of 
Sussex  (16),  The  Holbom  Guardiams  v. 
The  Chertsey  Guardians  (3),  The  Que&n 
V.  Glossop  (6),  The  Easton  Overseers  v. 
Marlborough  (17),  The  Queen  v.  The 
Leeds  Union  (4),  The  WolstarUon  Union 
V.  The  Northunch  Union  (2),  The  Queen 
V.  St.  Leonardos,  Shoreditch  (18);  36 
Geo.  3.  c.  lOLs.  1;  4  & 5  Will. 4. c. 76. s, 
57;  9  &  10  Vict.  c.  66.  s.  1 ;  11  &12  Vict, 
c.  111.  s.  2,  and  28  &  29  Vict.  c.  79.  s.  2. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  (on 
Feb.  23)  delivered  by 

Lopes,  L.  J.  (after  stating  the  facts). — 
It  is  to  be  assumed  that  the  pauper, 
being  physically  incapacitated,  would  have 
been  regarded  as  unemancipated  before 
the  Divided  Parishes  Act,  1876  (39  & 
40   Vict.  c.   61.   s.   34).      It  is   also  a 


(11)  2E.&B.  441;  22! 

(12)  37   Law  J.    Rep. 
3  Q.B.  130. 

(13)  5G  Law  J.  Rep.   M.C.  93;   Law  Rep. 
19  Q.B.  D.  385. 

(14)  3  B.  &  E.  224  ;  30  ] 

(15)  4E.  &B.  901;  24." 

(16)  51   Law  J.   Rep. 
8  Q.B.  D.  99. 

(17)  36    Law  J.   Rep. 
2  Q.B.  128. 

(18)  UQ.B.Rep.  340; 
48;  Law  Rep.  1  Q.B.  21. 


I  Law  J.  R6p.M.C.  137. 
Q.B.  73;   Law   Rep. 


I  Law  J.  Rep.  M.O.  12. 

:  Law  J.  Rep.  M.C.  121. 

M.O.  33 ;  Law   Rep. 

M.O.  41;  Law   Rep. 
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fact  that  she  resided  with  her  mother 
in  Rhydgwem  from  1862  to  the  5th 
of  June,  1880,  without  having  received 
relief.  The  Divisional  Court  decided  in 
favour  of  the  Highworth  Union,  holding 
that  the  pauper  had  acquired  a  settlement 
in  Khydgwem.  Against  this  decision  the 
Westbury-onSevem  Union  appeal.  In 
our  opinion  the  case  is  governed  by  the 
Divided  Parishes  Act,  1876,  sections  34 
and  35.  It  will  be  necessary,  therefore, 
carefully  to  consider  these  two  sections. 

Section  35  abolishes  all  derivative  settle- 
ments, except  the  derivative  settlement 
that  a  wife  may  take  from  her  husband, 
and  a  child  under  sixteen  may  take  from 
its  father,  if  alive,  or  from  its  widowed 
mother  after  his  death,  if  she  has  acquired 
a  settlement  in  her  own  right  between 
the  time  of  the  death  of  the  father  and  the 
child's  attaining  sixteen. 

P^viously  to  the  passing  of  this  statute, 
great  expenses  were  often  incurred  by 
parishes  in  tracing  remote  derivative  settle- 
ments and  difficult  steps  in  family  pedi- 
grees, and  it  was  with  a  view  to  obviate 
this  mischief  that  the  35th  section  was 
introduced  into  the  Act,  which  at  a  stroke 
prohibits  any  question  of  a  derivative 
settlement  heang  entered  upon  beyond  the 
two  derivative  settlements  expressly  men- 
tioned —  The  Madeley  Union  v.  The 
Bridgnorth  Union  (19).  But  the  pro- 
vision with  regard  to  the  child  is  most 
important.  It  is  only  while  the  child  is 
under  sixteen  that  it  is  to  be  capable  of 
taking  the  derivative  settlement  of  the 
father  or  widowed  mother ;  tiny  settlement 
acquired  by  the  parents  after  the  child 
attains  sixteen  is  not  to  be  communicated 
to  the  child,  but  the  child  is  to  retain  the 
derivative  settleinent  it  had  when  it  at- 
tained sixteen,  until  it  acquires  another. 

The  language  in  the  latter  part  of  the 
first  paragraph  of  section  35  is  clear 
and  distinct.  It  declares  that  every  child 
under  the  age  of  sixteen  "  shall  take  the 
settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement 
so  taken  until  it  shall  acquire  another." 
The  Legislatiire  thereby  positively  enacts 
what  settlement  a  child  shall  take   and 

(19)  52   Law  J.  Rep.    M.C.    71 ;    Law  Rep. 
IIQ.B.  D.  814. 


hold  up  to  sixteen  and  until  it  acquires 
another.  The  settlement  of  every  child 
before  sixteen,  and  until  it  acquires  another, 
is  definitely  fixed  and  determined  by  this 
latter  part  of  section  35.  There  is  no 
qualification  or  limitation  to  the  word 
"child,"  and  we  think  that  the  doctiine 
of  emancipation,  as  it  existed  before  1876, 
can  no  longer  prevail ;  and  every  child  on 
attaining,  the  age  of  sixteen,  whether  such 
child  continues  a  member  of  its  father's 
family  or  not,  and  whether  mentally  or 
physically  incapable  or  not,  is  for  the  pur- 
poses of  settlement  emancipated  and  is  ren- 
dered capable  of  acquiring  a  settlement  for 
itself. 

Adopting  this  view  of  section  35,  we 
have  now  to  consider  what  was  the  position 
of  the  pauper  on  the  26th  of  Octoher, 
1877,  when  she  attained  sixteen.  The 
father  died  in  1868.  Up  to  that  time  she 
took  his  settlement,  which  was  in  Wan- 
borough,  in  the  Highworth  Union,  which 
settlement  she  would  retain  up  to  sixte^ii, 
unless  her  mother  in  the  interval,  whilst  a 
widow,  acquired  a  settlement  in  her  own 
right,  when  she  would  take  that  settle- 
ment up  to  sixteen  and  retain  it  until  she 
acquired  another.  The  mother  never  ac- 
quired a  settlement  in  her  own  right. 
Her  mother  has  twice  married,  and  would 
on  each  occasion  take  her  husband's  settle- 
ment. 

Under  the  law  before  the  Divided 
Parishes  Act,  1 876,  the  mother's  settlement 
so  acquired  would  not  have  been  communi- 
cated to  the  pauper ;  and  under  the  35th 
section  of  the  statute  the  same  result,  in 
onr  opinion,  follows,  because  on  the  second 
marriage  of  the  pauper's  mother  she 
ceased  to  be  a  widowed  mother,  and  con- 
sequently her  settlement  by  such  second 
marriage  would  not  be  communicated  to 
her  chUd.  Therefore,  under  the  provisions 
contained  in  section  36,  the  pauper  would 
retain  her  father's  settlement  in  Wan- 
borough  until  she  acquired  another.  Has 
she  acquired  another  %  It  is  said  that  she 
has  acquired  a  settlement  in  Rhydgwem 
by  three  years'  residence  under  section  34 
of  the  Divided  Parishes  Act  To  have 
acquired  this  settlement  she  must  have 
resided  in  Rhydgwem  for  the  term  of 
three  years,  in  such  a  manner  and  under 
such  circumstances  in  each  of  such  years 
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as  would,  Id  accordance  with  the  several 
statutes  in  that  behalf,  render  her  irre- 
movable. But  this  must  mean  a  residence 
after  she  attained  sixteen,  because  up  to 
that  time  she  took  her  fatiier's  settlement 
and  retained  it  until  she  acquired  another. 

The  pauper,  in  fact,  has  not  resided  in 
Rhydgwem  so  as  to  gain  a  settlement 
there  since  she  attained  sixteen,  because, 
attaining  sixteen  on  the  26th  of  October, 
1877,  she  was  in  receipt  of  relief  on  the 
5th  of  June,  1880,  and  continued  in 
receipt  of  relief  up  to  the  9th  of  Novem- 
ber, 1885,  when  she  went  to  Alsett, 
where,  on  the  2l8t  of  September,  1886, 
she  became  chargeable. 

We  are  of  opinion,  therefore,  that  the 
pauper  has  not  acquired  a  settlement  in 
Rhydgwern,  but  is  settled  in  Wanborough 
in  the  Highworth  Union,  the  place  of  her 
father's  last  legal  settlement.  The  decision 
of  the  Court  below  must  be  reversed,  and 
this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors— Few  &  Co.,  agents  for  J.  B.  G.  Brad- 
ford, Swindon,  for  appellants;  Wilkins,  Blyth 
Sl  Ck).,  agents  for  M.  F.  Carter,  Newnham,  for 
respondents. 


1887.     1     BACK  (appellant)  v,  holmes 
April  19.  J  (respondent). 

Highway  Act,  1835  (5  d:  6  WiU,  4.  c.  50), 
8.  72 — Obstruction  to  Highway — Appli- 
ctUion  of  Highway  to  Metropolitan  Area 
— Power  of  Police  to  prosecute. 

An  information  under  section  72  of  tlie 
Highway  Act  (b  it  ^  Will,  4.  c,  50)  for 
obstructing  a  highway  within  the  metro- 
jwlitan  area  was  preferred  by  an  inspector 
of  police  against  the  respondent: — Held 
(reversing  Uke  decision  of  the  magistrate), 
that  the  provisions  of  sectio-n  72  were 
applicable  to  highways  within  the  metro- 
politan area,  and  that  a  prosecution  under 
thcU  section  could  be  initiated  by  the  police. 

This  was  a  Case  stated  by  one  of  the 
magistrates  of  the  Police  Courts  of  the 
metropolis,  sitting  at  a  Court  of  summary 
jurisdiction  at  Worship  Street,  within  the 


Metropolitan  Police  District,  under  20  <k 
21  Vict.  c.  43. 

1.  Upon  the  hearing  of  an  information 
preferred  by  the  appellant,  an  inspector  of 
police,  againvst  the  respondent,  under  sec- 
tion 72  of  the  Highway  Act  (4  &  5  Will.  4. 
c.  50),  charging  **  for  that  the  respondent, 
on  the  7th  of  August,  1886,  in  a  certain 
highway,  to  wit,  the  Roman  Eoad,  Bow, 
within  the  Metropolitan  Police  District^ 
did  unlawfully  and  wilfully  obstruct  the 
free  passage  of  the  said  highway  bj  causing 
a  crowd  of  persons  to  assemble  there,"  the 
magistrate  dismissed  the  said  information. 

2.  The  following  facts  were  proved  : — 

3.  The  respondent,  at  or  about  twenty 
minutes  to  9  o'clock  p.m.  on  the  last-men- 
tioned day,  came,  with  several  women,  into 
the  forecourt  of  Anlita  House,  which  is 
a  private  ground,  but  adjoins  the  highway. 
At  that  time  there  was  no  obstruction. 
Hymns  were  sung  by  the  women,  in  which 
the  respondent  joined,  and  he  then  delivered 
a  religious  address.  Neither  he  nor  the 
women  left  the  private  ground.  These 
proceedings,  however,  caused  a  crowd  to 
assemble  and  obstruct  the  highway.  The 
respondent's  attention  was  called  to  this, 
but  he  continued  his  address  until  five 
minutes  past  9  p.m.,  when  he  retired,  and 
the  crowd  cleared  away.  He  must  be 
taken  to  have  intended  to  cause  the  ob- 
struction from  the  time  that  it  was  brought 
to  his  notice  till  his  departure. 

4.  On  the  part  of  the  appellant  it  was 
contended  that  the  respondent  was  guilty 
of  an  obstruction  within  the  meaning  of 
the  words  in  section  72  of  the  Highway 
Act,  which  imposes  a  penalty  on  any 
person  who  **  shall  in  any  way  wilfully 
obstruct  the  free  passage  of  any  such 
highway." 

5.  On  the  part  of  the  respondent  it  was 
contended  that  these  words  do  not  warrant ' 
a  police  prosecution  for  obstructing  a  high- 
way in  the  Metropolitan  Police  District. 

6.  At  the  time  when  the  Highway  Act 
was  passed  the  statutory  provisions  re- 
lating to  obstructions  and  nuisances  on  the 
metropolitan  highways  within  the  bills  of 
mortality,  and  including  the  locus  in  quo, 
were  (with  certain  local  exceptions  imma- 
terial to  this  case)  contained  in  57  Geo.  3. 
c.  29,  commonly  called  Michael  Angelo 
Taylor's  Act,  which  was  afterwards  ex 
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tended  to  other  portions  of  the  metropolis 
by  25  &  26  Vict.  c.  102.  s.  73.  The  High- 
way Act  adopted  some  of  these  provisions 
with  or  without  modifications,  and  intro- 
duced others.  To  take  a  well-known  in- 
stance amongst  the  new  provisions,  the 
rule  of  the  road  was  by  section  78  made 
enforceable  by  penalties  in  the  country, 
but  its  infringement  has  never,  it  appears, 
been  treated  as  a  substantive  offence 
within  the  above  area.  The  provision 
relied  on  by  the  prosecution  was  also  new 
in  so  far  as  it  extended  beyond  the  obstruc- 
tions specified  in  Michael  Angelo  Taylor's 
Act  (sections  64-78)  to  all  wilful  obstruc- 
tions whatever.  Section  112  of  the  High- 
way Act  provides  that  nothing  in  the  Act 
"shall  be  construed  to  abridge,  repeal, 
alter,  amend,  or  interfere  with  the  powers 
and  provisions  in  Michael  Angelo  Taylor's 
Act."  The  question  then  arises,  whether 
Michael  Angelo  Taylor's  Act  was  meant 
to  operate  in  the  said  area  exclusively  of 
the  Highway  Act,  or  whether  the  provision 
relied  on  by  the  prosecution  may,  in  its 
present  application,  be  taken  to  supplement 
the  powers  and  provisions  in  Michael 
Angelo  Taylor's  Act  without  "  amending 
or  interfering  with  "  them. 

7.  Section  54  of  the  Police  Act  (2  <fc  3 
Vict.  c.  47)  repeated  so  many  of  the 
provisions  relating  to  obstructions  and 
nuisances  on  the  thoroughfieLres  of  the 
metropolis  which  were  already  contained 
in  sections  64-78  of  Michael  Angelo 
Taylor's  Act,  that  the  object  in  view  was 
presumably  to  supply  in  the  Police  Act 
a  complete  code  on  the  subject.  If,  there- 
fore, the  provision  relied  on  by  the  pro- 
secution applied  to  the  said  area,  it  might 
have  been  expected  to  recur  in  the  Police 
Act.  But  the  nearest  approach  to  such 
a  provision  is  found  at  the  conclusion  of 
section  54,  sub-section  6,  where  the  words 
"wilfully  xjause  any  obstruction  in  any 
thoroughfare  "  seem  always  to  have  been 
held  to  be  limited  by  the  previous  words 
"  who  by  means  of "  to  the  obstacles 
thereinafter  specified,  a  limitation  which 
may  have  prevented  this  clause  from 
having  been  depended  on  for  the  present 
prosecution. 

8.  Section  96  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120) 
provides  that  "  every  vestry  and  district 


board  shall,  within  their  parish  or  district 
(exclusively  of  any  other  persons  what- 
soever), execute  the  office  of  and  be  sur- 
veyors of  highways,  and  have  all  such 
powers,  authorities,  and  duties,  and  be 
subject  to  all  such  liabilities,  as  any  sur- 
veyor of  highways  in  England  is  now,  or 
may  hereafter  be  invested  with,  or  liable 
to,  by  virtue  of  his  office." 

The  cases  of  Harvey  v.  The  Vestry  of 
Btthnal  Green  (1)  and  St.  Mary,  Newing^ 
ton,  V.  Jacobs  (2)  £a,ll  under  this  section. 
If  the  objections  raised  in  the  last  two 
paragraphs  are  either  of  them,  or  taken 
together,  sound,  this  section  would  seem 
to  operate  as  the  first  extension  of  the 
Highway  Act  to  the  said  area ;  but,  even 
assuming  that  it  would  empower  vestiy 
and  district  boards  to  enforce  the  provisions 
relied  on  by  the  prosecution,  it  gives  no 
such  power  to  the  police  or  private  persons. 

9.  On  the  above  grounds,  and  being  un- 
able to  find  any  authority  for  a  prosecution 
under  the  Highway  Act  by  the  police  or 
private  persons  for  causing  obstructions  in 
the  said  area,  the  magistrate  was  led,  with 
hesitation,  to  dismiss  the  sununons. 

The  question  submitted  for  the  con- 
sideration of  the  High  Court  was,  whether 
the  magistrate  was  right  in  point  of  law 
in  dismissing  the  summons.  If  the  Court 
should  be  of  opinion  that  he  was  right,  his 
decision  was  to  stand;  but  if  the  Court 
should  be  of  the  contrary  opinion,  the  case 
was  to  be  remitted  back  to  him  to  be  dealt 
with  accordingly. 

Mead,  for  the  appellant. 

The  respondent  did  not  appear. 

Smith,  J. — This  is  a  Case  stated  by  the 
learned  magistrate  of  the  Worship  Street 
Police  Court  which  raises  two  questions 
for  the  opinion  of  this  Court.  We  have 
not  the  advantage  of  hearing  any  ailment 
in  suppoi't  of  the  conclusion  at  which  the 
learned  magistrate  arrived,  but  the  reasons 
upon  which  he  acted  are  fully  set  out  m 
the  Case. 

The  first  question  for  our  decision  is 
whether  the  operation  of  the  Highway  Act 
(5  A  6  Will.  4.  c.  50)  extends  throughout 

(1)  38  J.  P.  743. 

(2)  41  Law  J.  Bep.  M.C.  72  j  Law  Rep. 
7  Q.B.  47. 
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the  whole  of  England,  or  is  limited  to  such 
parts  as  have  no  speoial  legislation.  With 
the  exception  of  the  special  turnpike  roads 
and  the  roads  mentioned  in  section  113, 
there  is  nothing  in  the  Act  to  limit  its 
operation  to  any  particular  localitj,  and  I 
am  therefore  of  opinion  that  section  72 
applies  to  the  loctis  in  quo.  No  doubt 
there  is  special  legislation  applicable  to  the 
lociu  in  quOy  but  such  special  Ic^lation  is 
cumulatiye ;  it  is  in  addition  to  the  pro- 
visions of  tiie  Highway  Act,  and  does  not 
prevent  the  application  of  the  provisions 
of  the  Highway  Act. 

The  next  question  for  our  decision  is 
whether  the  police  can  take  the  initiative 
in  a  prosecution  under  section  72  of  the 
Highway  Act.  I  fail  to  see  why  they 
cannot.  Any  one  can  take  the  initiative 
if  an  ofifenoe  has  been  committed.  The 
learned  magistrate  seems  to  have  con- 
sidered that  the  vestry  or  some  one  who 
had  the  control  of  the  highway  should  take 
the  initiative ;  but  I  do  not  see  any  reason 
for  that  supposition.  In  my  judgment  the 
learned  magistrate  might,  if  he  had  chosen, 
have  found  that  the  respondent  had  wil- 
fully obstructed  the  highway  within  the 
meaning  of  section  72  of  the  Highway  Act. 
The  Case,  therefore,  must  go  back  to  him 
with  that  intimation  from  this  Court. 

Wills,  J. — I  am  of  the  same  opinion. 
I  am  not  able  to  find  anything  which 
limitfl  the  general  application  of  the  High- 
way Act  (5  A  6  Will.  4.  c.  50),  nor  any 
reason  which  prevents  it  from  applying  to 
the  metropolitan  area.  Nor  do  I  see  any 
difficulty  as  to  the  initiation  of  a  prosecu- 
tion under  section  72  of  the  Act.  The 
section  creates  an  offence,  and  where  an 
offence  is  created  with  a  penalty  attached 
to  it,  any  one  can  initiate  a  prosecution. 

Case  remitted. 


Solicitor — The  Solicitor  to  the  Treasury,  for 
appellant. 


1888.   1  THE  QUEEN  V,   THE  GUA&DL^S 

March  8.  j  op  barnet  union. 

Infant  —  Age  of  Nurture  —  Lunatic 
Mother — Removal  Order, 

The  Court  unll,  in  the  exercise  of  its  dis- 
cretion, and  under  exceptional  circum- 
stances,  such  as  the  dangerous  lunacy  and 
improbable  recovery  of  the  mother,  order 
the  removal  of  a  chUd  within  the  age  of 
nurture  from  Jier  care,  notwithstanding 
the  rule  established  by  The  Queen  v,  Bir- 
mingham (5  Q.B.  Rep.  210 ;  13  Law  J. 
Eep.  M.C.  128)  that  a  child  within  the  age 
of  nurture  cannot  be  separated  from  its 
mother  by  order  of  removal  even  with  her 
consent. 

This  was  a  rule  nisi  obtained  on  the 
part  of  Sir  W.  H.  Wyatt  and  other 
Justices  of  Middlesex,  members  of  the 
committee  of  visitors  of  the  Middlesex 
Lunatic  Asylum  at  Colney  Hatch,  calling 
upon  the  guardians  of  the  Barnet  Union 
in  the  counties  of  Middlesex  and  Hertford, 
to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  them,  com- 
manding them  to  admit  the  infant  child 
of  Rahel  Widgersohn,  a  pauper  lunatic 
confined  in  the  Middlesex  County  Lunatic 
Asylum  at  Colney  Hatch,  in  the  County  of 
Middlesex,  into  the  workhouse  of  the  said 
union. 

Bahel  Widgersohn,  the  infant's  mother, 
was  a  single  woman,  and  a  Polish  Jewess, 
and  had  become  chargeable  to  the  White- 
chapel  Union.  She  had  no  settlement  in 
any  parish.  Whilst  an  inmate  of  the 
Whitechapel  Union  she  suffered  from  a 
form  of  mental  disease  known  as  mania, 
and  was,  under  an  order  obtained  in  pur- 
suance of  the  provisions  of  16  <b  17  Yict. 
c.  97,  removed  to  the  County  Lunatic 
Asylum  at  Colney  Hatch. 

This  asylum  is  very  large,  and  portions 
of  it  are  situate  in  different  parishes. 

In  the  month  of  October.  1887,  being 
then  confined  in  a  portion  of  the  asylum 
which  was  situate  in  the  parish  of  Fry^m 
Barnet,  within  the  Barnet  Union,  she  gave 
birth  to  a  female  child. 

The  child  had  up  to  the  present  been 
maintained  in  the  asylum,  but  the  autho- 
rities were  desirous  that  it  should  be  re- 
moved to  the  Barnet  Union  Workhouse. 
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The  Queen  y,  JBarnet  Chiardiant. 
The  guardians  of  Barnet  Union,  however, 
declined  to  receive  it,  and  consequently  the 
rule  nisi  for  a  mcmdamiu  had  been  ob- 
tained to  compel  them  to  do  so. 

An  affidavit  by  Dr.  W.  G.  Marshall, 
medical  superintendent  of  the  asylum,  was 
filed,  which  contained,  inter  aUoy  the  follow- 
ing statements  : — 

**  Rahel  Widgersohn  wa«  at  the  date  of 
her  admission  suffering  from  the  form  of 
mental  disease  known  as  mania.  She  is 
now  better,  but  will  probably  always  suffer 
from  weakened  intellect  resulting  from 
mania.  She  does  not  nurture  the  said 
child,  and  is  not  capable  of  nurturing,  or 
likely  to  be  able  to  nurture,  the  said  child, 
or  to  maintain  it,  or  take  proper  care  of 
it" 

Polcmdf  for  the  guardians  of  the  union, 
shewed  cause. — The  fact  that  the  child 
was  bom  in  the  portion  of  the  asylum 
locally  situate  in  Fryern  Barnet  is  not 
contested.  The  mother  herself,  however, 
came  from  the  Whitechapel  Union,  to 
which  union  she  is  chargeable,  and  which 
union  is  bound  to  receive  her  back  from 
the  Colney  Hatch  Asylum,  when  she  shall 
be  discharged  as  cured,  in  pursuance  of 
the  80th  section  of  16  &  17  Vict.  c.  97. 

It  is  suggested  on  the  other  side,  that  as 
they  cannot  send  the  child  to  Whitechapel 
Union,  the  Bamet  Union  ought  to  receive 
it.  But  the  child  is  within  the  age  of 
nurture,  and  cannot  be  removed  from  its 
parent.  By  the  decision  of  the  Court  in 
The  Queen  v.  Birmingham  (1),  it  is  clearly 
laid  down  that  the  rule  that  a  child  within 
the  age  of  nurture  cannot  be  separated  from 
its  mother  by  order  of  removal  is  esta- 
blished for  the  benefit  of  the  child,  and, 
therefore,  cannot  be  dispensed  with  even 
by  the  mother's  consent. 

Here  the  mother  becomes  lunatic  in 
Whitechapel  Union,  and,  having  no  place 
of  settlement,  an  order  is  made  on  the 
county  to  receive  her  into  the  county 
lunatic  asylum,  and  she,  still  being  charge- 
able to  the  parish  from  which  she  was  sent, 
gives  birth  to  a  child  there.  It  is  quite 
possible  she  may  be  cured  and  discharged 
under  section  80,  when  she  and  the  child 


(1)  6  Q.B.  Rep.  210;  13  Law  J.  Rep.  M.C. 
128. 


would  go  back  to  Whitechapel.  At  present 
the  child  is  well  taken  eare  of  by  the 
nurses  at  the  asylum,  and  the  mother's 
condition  is  improving;  it  is  submitted 
that  a  removal  to  the  Barnet  Union  would 
not  be  for  the  benefit  of  the  child. 

LwfJtdey  Smith,  Q.C.^  and  A,  Glen,  for 
the  committee  of  the  asylum,  in  suppcurt.—- 
The  doctrine  of  non-separation  applies 
only  to  cases  where  the  mother  can  nurture 
the  child.  But  where  she  cannot  do  so, 
it  has  been  the  constant  practice  to  send 
the  child,  when  old  enough  to  be  moved, 
to  the  parish  of  the  motber^s  settlement 
Here,  however,  the  mother  has  no  settle- 
ment, and  the  question  is  where  shall  the 
child  be  taken  to. 

The  mother  was  received  into  the 
asylum  under  a  medical  certificate  stating 
that  she  was  suffering  from  mania,  and  was 
dangerous  to  others. 

Ko  doubt  it  is  the  policy  of  the  common 
law  that  a  child  within  the  age  of  nartnre 
should  not  be  taken  from  its  mother ;  but 
it  is  submitted  that  the  Court  has  a  dis- 
cretion in  such  a  case  &s  the  present, 
where  the  mother  not  only  cannot  and 
does  not  nurture  the  child,  but  is  a  danger- 
ous lunatic. 

As  to  removal  of  a  child  under  the  age 
of  nurture.  The  Queen  v.  Combe  (2)  is 
some  authority.  And  with  regard  to 
lunacy  The  Queen  {on  prosecution  of  Ouar- 
dia/na  of  Garetcmg  Union)  v.  TJie  Cruardiane 
of  Preston  Union  (3)  is  somewhat  in  point. 
In  the  present  case  the  writ  of  mandamus 
is  applied  for  upon  the  principle  laid  down 
in  Tlie  Queen  v.  St,  Faneras  (4).  It  is 
sj;ibmitted  there  is  no  evidence  that  it  is 
for  the  benefit  of  the  mother  that  the 
child  should  be  with  her,  and  that  in  any 
case  Barnet  Union  is  the  proper  union  for 
the  child  to  be  sent  to. 

HuDDLESTON,  B. — ^Thorc  can  be  little 
doubt  as  to  the  decision  we  should  arrive 
at  in  this  case.  This  unhappy  woman 
became  a  lunatic  within  the  Whitechapel 
Union,  and  was  from  thence  removed  and 
received  into  the  asylum  at  Colney  Hatch, 

(2)  6  E.  &  B.  892 ;  25  Law  J.  Rep.  M.C.  59. 

(3)  62  Law  J.  Rep.  M.C.  97  j  Law  Rep. 
11Q.B.  D.  113. 

(4)  7  Ad.  &  B.  760. 
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wliidi  oovers  a  spaoB  of  ground  situate 
in  yarious  parishes  and  several  unionii. 
Having  no  place  of  settlement  she  is,  under 
the  95th  section  of  the  Lunacy  Act,  16  <fe 

17  Yict.  c  97,  ohargeable  to  the  parish 
from  which  she  has  heen  sent. 

Under  this  state  of  things  she  gives 
hirth  to  a  child  in  that  portion  of  the 
asylum  locally  situate  in  Bamet  Union ; 
and  there  can  he  no  doubt  but  that  the 
child  is  a  bastard. 

If  the  mother  were  dead,  this  child  would 
dearly  become  ohargeable  to  the  union  in 
which  its  birth  took  place;  but  here  the 
mother  is  alive,  Imd  the  question  of  nurture 
arises. 

Now  all  the  previously  decided  oases  go 
to  shew  that  a  child  under  the  age  of 
nurture  shall  not  be  separated  from  its 
mother,  and  The  Queen  v.  Bimwngham  (1) 
goes  so  far  as  to  say  that  nothing  of  the 
sort  shall  take  place,  although  the  mother 
herself  oonsentB,  since  the  rule  has  been 
established  for  the  benefit  of  the  child,  and 
not  for  the  benefit  of  the  mother. 

The  question  here  is  whether  we  in  our 
discretion  are  to  apply  this  principle,  or 
vary  it  in  accordance  with  the  peculiar 
drcumstances  of  the  case. 

That  exceptional  circumstances  may  arise 
which  ought  to  be  taken  into  consideration 
there  can  be  no  doubt.  And  here  it  might 
well  be  that  the  woman  in  a  fit  of  fr^zy 
would  cause  the  child's  death.  Surely  the 
question  is  one  of  degree.  Now  what  are 
the  circumstances  here?  The  child  was 
bom  last  October,  and  is  consequently  only 
a  few  months  old.  The  certificate  of  the 
medical  man  is  to  the  efiiect  that  the 
mother  is  possessed  of  mania,  dangerous  to 
herself  and  others;  that  if  she  ever  re- 
covers at  all  it  will  be  with  weakened  in- 
tellect, and  that  under  no  circumstances 
is  she  ever  likely  to  be  capable  of  nurtur- 
ing her  child. 

We  can  have  no  difficulty  in  exercising 
our  discretion  for  the  child's  benefit  in 
ordering  its  removal  frt)m  its  mother.     It 

18  dear  too  that  the  child  ought  not  to  be 
chaigeable  to  Whitechapel  &nk>n,  but  to 
the  union  in  which  by  its  birth  it  has  a 
settlement.  I  am  of  opinion  that  this 
rule  must  be  made  absolute  that  the 
guardians  of  tha  Bamet  Union  admit  the 
infant. 

Vot,  57.— M.C. 
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Mawisty,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Bide  absolute, 

Solidtors — Hoaghtons  &  Byfield,  for  guardians ; 
Beal,  FhillipB  Sl  Seal,  for  committee  of  the 
asylum. 


1888.  1  SCATCHARD  (appellant)  v.  john- 
April  17.  J  SON  {respondent). 

Alehouse — Permitting  Drunkenness  on 
Premises — Sale  of  Liquor  to  Drunken 
Person^Lioensing  Act,  1872  (35  <fc  36 
Vict.  e.  94),  ss.  13  and  62. 

A  publican  was  convicted  by  Justices  of 
selling  intoxicaiing  liquor  to  a  drunken 
person^  though  ai  the  hearing  it  had  been 
proved  that  the  liquor  had  been  ordered 
amd  paid  for  by  the  sober  companion  of 
such  drunken  person : — Held,  that  the  con- 
viction teas  right  amd  must  be  affirmed. 

This  was  a  Case  stated  by  J  ustices  under 
20  &  21  Vict  c.  43  as  follows  : — 

Upon  the  hearing  before  us  on  the  Idth 
of  December,  1887,  of  a  certain  informa- 
tion by  the  respondent,  William  Johnson, 
inspector  of  police,  whereby  the  appellant 
was  charged  for  that  he,  on  the  9th  of 
November,  1887,  at  the  township  of 
Northwich,  in  the  county  of  Chester,  then 
being  a  licensed  person  for  the  sale  of 
intoxicating  liquors  by  retail  in  his  house 
and  premises  known  as  the  Eagle  and 
Child,  there  situate,  did  unlawfully  sell 
intoxicating  liquor,  to  wit  rum,  to  a  cer- 
tain drunken  person,  to  wit  one  John 
Hayes,  contrary  to  section  13  of  the 
Licensing  Act,  1872 : 

We  convicted  the  appellant  of  the  said 
offence,  and  adjudged  hun  to  pay  a  fine  of 
20«.  and  12«.  6c2.  costs,  such  conviction 
not  to  be  indorsed  on  the  appellant's 
licence. 

The  appellant  being  dissatisfied  with 
our  determination  in  point  of  law  duly 
required  us  to  state  a  Case  in  writing  for 
the  opinion  of  this  Honourable  Court, 
and  we  have  stated  the  following  Case 
accordingly. 
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The  following  facts  were  either  proved 
or  admitted  on  the  hearing  before  us — 

That  the  appellant  was  the  licensee  of 
the  Eagle  and  Child  public-house. 

That  the  said  John  Hayes  was  in  a 
state  of  drunkenness,  in  the  appellant's 
house,  at  the  time  alleged  in  the  charge. 

That  the  said  John  Hayes,  with  a  com- 
panion named  Snelson  who  was  not  drunk, 
entered  the  appellant's  house  together,  and 
that  Snelson  ordered  and  paid  for  a  glass 
of  rum,  there  and  then  supplied  to  Hayes, 
as  well  as  a  glass  of  beer  for  himself. 

It  was  contended  on  the  part  of  the 
appellant  that  as  the  rum  supplied  to 
Hayes  was  ordered  and  paid  for  by  Snel- 
son, the  appellant  could  not  be  convicted 
of  the  charge  of  selling  it  to  Hayes. 

After  referring  to  section  62  of  the 
Licensing  Act,  1872,  we  considered  that 
such  a  contention  was  contrary  to  the 
spirit,  and  would,  if  adopted,  fietcilitate 
an  evasion  of  the  Act  of  Parliament,  and 
that  the  rum  having  been  in  our  opinion 
knowingly  supplied  to  Hayes,  it  was  in 
the  nature  of  a  sale  to  him  though  paid 
for  by  Snelson.  We  decided  to  convict  the 
appellant,  and  to  state  this  Case  in  order 
that  the  opinion  of  the  Court  might  be 
obtained  on  the  point  raised  by  the  ap- 
pellant. 

The  question  for  the  opinion  of  the 
Court  is  whether  we  were  right  in  point 
of  law  in  so  convicting  the  appellant. 

Marshall,  for  the  appellant. — Section 
13  of  the  Licensing  Act,  1872,  contains 
two  offences — namely,  the  permission  of 
drunkenness  on  licensed  premises,  and 
the  sale  of  intoxicating  liquor  to  drunken 
persons.  It  was  open  to  the  Justices  to 
go  upon  the  earlier  part,  but  they  chose  to 
go  on  the  latter  and  convict  the  appellant 
of  selling.  Now  there  was  no  sale  to 
Hayes.  Snelson  ordered  and  paid  for  the 
liquor.  However,  the  prosecution  relied 
on  the  62nd  section,  which  greatly  modifies 
the  usual  meaning  of  the  word  "  sale,"  and 
provides  that  it  shall  not  be  necessary  to 
shew  that  any  money  actually  passed,  if 
the  Court  be  satisfied  that  a  transaction 
in  the  nature  of  a  sale  actually  took  place, 
and  that  proof  of  consumption,  or  in- 
tended consumption,  of  intoxicating  liquor 
shall  be  evidence  that  such  liquor  was  sold 


to  the  person  consuming,  or  b^ng  about 
to  consume,  the  same.  In  construing  this 
section,  the  Justices  seem  to  have  regarded 
the  word  evidence  as  proof,  and  to  have, 
on  the  strength  of  this,  held  that  l^e  sale 
here  was  proved.  But,  so  far  as  consump- 
tion is  concerned,  there  is  no  finding  in 
the  case  that  Hayes  did  consume  the  mm. 

It  is  submitted  that  the  true  meaning 
of  the  62nd  section  is  that  there  shall  be 
some  prima  facie  evidence  of  a  sale;  it 
must  be  a  sale  to  a  drunken  man.  Hie 
Case  finds  that  Hayes  entered  the  house 
with  Snelson,  and  that  Snelson  ordered 
the  liquor.  It  is  submitted  that  an  actual 
gift  by  a  publican  would  not  come  within 
the  section,  and,  if  this  be  so,  can  a  gift, 
by  a  third  party,  of  liquor  to  a  dmnkea 
person  be  held  to  be  a  sale  by  the  pub- 
lican to  such  drunken  person  % 

To  sustain  the  conviction,  the  other  side 
must  put  the  construction  of  the  latter 
part  of  the  62nd  section  as  high  as  this— 
namely,  that  proof  of  consumption  is  proof 
of  sale.  Here  it  is  submitted  that  there 
was  no  sale,  and  no  finding  in  the  Case  of 
consumption  of  the  liquor.  The  recent 
decision  of  Fine  v.  Bamea  (1),  though  not 
precisely  in  point,  tends  to  shew  that  if  a 
lodger  in  a  public-house  may  entertain 
his  friends,  a  sober  person  may  treat  Ids 
companion,  without  subjecting  the  pub- 
lican to  a  penalty. 

(7.  E.  Jonea,  for  the  respondent,  was 
not  called  upon  to  argue. 

Cave,  J. — I  am  of  opinion  that  the 
conviction  by  the  Justices  in  this  case  was 
rights  and  must  be  affirmed.  The  whole 
object  and  intent  of  the  statute  was  the 
prevention  of  drunkenness,  and  of  drunken- 
ness in  public-houses.  The  13th  section 
provides  that  "  if  any  licensed  person  per- 
mit drunkenness,  or  any  violent,  quairel- 
some,  or  riotous  conduct  to  take  place  on 
his  premises,  or  sell  any  intoxicating  liquor 
to  any  drunken  person,  he  shall  be  liable 
to  a  penalty.  .  .  ."  And  the  62nd  section 
provides  that  "  in  proving  the  sale  or  con- 
sumption of  intoxicating  liquor  for  the 
purpose  of  any  proceeding  relative  to  any 
offence  under  this  Act,  it  shall  not  be 
necessary  to  shew  that  any  money  actually 

(1)  57  Law  J.  Rep.  H.C.  28 ;  Law  Rep.  30 
Q.B.  D.  231. 
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passed,  or  any  intoxicatiDg  liquor  was 
actoally  consumed,  if  the  Court  hearing 
the  case  be  satisfied  that  a  transaction  in 
the  nature  of  a  sale  actually  took  plaoe^ 
or  that  any  consumption  of  intoxicating 
liquor  was  about  to  take  place ;  and  proof 
of  consumption,  or  intended  consumption, 
of  intoxicating  liquor  on  the  premises  to 
which  a  Hoence  under  this  Act  is  attached, 
by  some  person  other  than  the  occupier 
of,  or  a  servant  in  such  premises,  shall 
be  evidence  that  such  liquor  was  sold  to 
the  person  consuming,  or  being  about  to 
consume,  or  carrying  away  the  same,  by 
or  on  behalf  of  the  holder  of  such 
licence." 

Now  this  section  is  conclusive  as  shew- 
ing the  view  of  the  Legislature  as  to  the 
evidence  and  class  of  proof  to  be  adduced 
in  cases  of  this  kind. 

Take  the  present  case.  If  any  one  were 
asked  to  describe  what  took  place,  they 
would  at  once  say  that  there  had  been  a 
sale  to  Hayes;  and  why  should  we  not 
pat  that  interpretation  upon  itt 

Smith,  J. — I  am  of  the  same  opinion. 
Here  is  a  publican  charged  with  selling 
intoxicating  liquor  to  a  drunken  person. 
The  &cts  are  that  he  furnishes  rum  to  a 
drunken  man,  and  beer  to  a  sober  man, 
who  pays  for  both.  Clearly  a  transaction 
of  thiis  kind  falls  expressly  within  the  62nd 
section,  which  says  in  effect  that  proof  of 
consumption  shall  be  proof  of  sale.  I  can 
see  no  difficulty  in  the  matter,  nor  why  it 
should  be  held  not  to  fall  within  the  section. 
The  Justices  were  perfectly  right,  and 
this  conviction  must  be  affirmed. 

Appeal  diamisaed^ 

Solidtoiii — ^Taylor,  Hoare  &  Box,  agents  for  A. 
6l  J.  £.  Fletcher,  Northwich,  for  appellants ; 
Phelps,  Sidgwlck  &  Biddle,  agents  for 
Cheshire  k,  Son,  Northwich,  solicitors  for 
Newell,  Northwich,  Clerk  to  Justices. 


1888.  1  NiCHOLSOK  {appelkmt)  i).  fioOTR 
an.  18.  J      AND  NATLOB  {respondeuU), 

AasavU — Complaint  hy  Party  aggrieved 
— Court  of  Summary  Jurisdictions—Con' 
viction  in  Absence  of  Complainant — 24  d: 
25  Vict.  c.  100.  s.  42—9  Geo.  L  c.  31.  s.  27. 

A  Court  of  Summary  Jurisdiction  has 
no  power  to  convict  of  a  common  assault 
unless  the  party  aggrieved,  or  some  one  on 
his  behaiff  complains  of  the  <issa^,  with 
a  view  to  the  adjudication  of  the  Court 
upon  it. 

This  was  a  Case  stated  by  Justices,  and 
the  question  raised  in  it  was  whether 
Justices  assembled  in  Petty  Sessions  had 
jurisdiction  to  convict  a  person  of  a  com- 
mon assault  upon  the  information  and 
complaint,  not  of  the  party  aggrieved,  nor 
of  any  one  on  his  behalf,  but  upon  the  in- 
formation of  a  police  constable. 

The  Case  set  out  that  the  appellant  had 
been  apprehended  by  the  police  and  con- 
veyed to  the  police  station  upon  the  charge 
of  assaulting  one  George  Naylor,  who  at 
the  police  station  gave  his  name  and 
charged  the  appellant  with  having  as- 
saulted him.  The  appellant  was  then  re- 
leased on  bell.  At  the  hearing  before  the 
Court  of  Summary  Jurisdiction  Naylor 
did  not  appear,  and  the  complaint  was 
made  by  Booth,  the  sergeant  of  police  to 
whom  the  charge  had.  been  made  at  the 
police  station.  The  appellant's  solicitor 
took  the  objection  that  the  Justices  had 
no  jurisdiction,  inasmuch  as  the  complaint 
had  not  been  made  by  or  on  behalf  of  the 
party  aggrieved.  The  Justices,  however, 
overruled  this  objection  and  convicted  the 
appellant,  but  consented  to  state  a  Case. 

Tickellj  for  the  appellant.— The  legal 
objection  to  this  conviction  is  that  the 
Justices  convicted  the  appellant  upon  a 
charge  of  assault  preferred  by  a  sergeant 
of  police,  who  was  not  the  person  to  lay  it. 
The  complaint  was  not  made  by  the  party 
aggrieved,  or  by  any  one  on  his  behalf,  as 
required  by  section  42  of  24  k  25  Vict, 
c.  100.  This  section  relates  to  common 
assault,  the  case  here,  and  is  to  be  dis* 
tinguished  from  section  43,  which  relates 
to  aggravated  assaults  on  females  and  boyS) 
under  which  Justices  can  convict  although 
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the  oomplaiat  be  not  made  by  or  on  behalf 
of  the  party  aggrieved.  Mofeover,  sections 
44  and  45  provide  that  a  certificate  of  dis- 
missal, or  a  certificate  of  conviction  by  the 
Justices,  shall  be  a  bar  to  all  farther  pro- 
ceedings, civil  or  criminal,  for  the  same 
cause.  Accordingly,  if  this  conviction  be 
upheld,  a  pei'son  assaulted  might  be  pre- 
cluded from  bringing  an  action  at  law 
against  his  assailant^  by  some  third  party, 
without  his  authority,  preferring  a  com* 
plaint,  and  obtaining  a  conviction,  which 
the  defendant  could  set  up  in  bar — Mcuper 
and  Wife  v.  Brown  (1).  Farther,  section 
42  of  the  Act  of  1861  is  clearly  founded 
upon  9  Creo.  4.  c.  31.  s.  27,  and  the  case 
of  The  Queen  v.  Deny  or  Totnese  {Justices) 
(2)  is  a  distinct  authority  that  Justioes 
have  no  jurisdiction  to  convict  of  an  assault 
unless  the  party  aggrieved  complains  of 
that  assault  before  ti^em  with  a  view  to 
their  adjudicating  upon  it. 

The  respondents  did  not  appear. 

Hawkiks,  J. — ^I  am  of  opinion  that  the 
appellant  is  entitled  to  have  this  convic- 
tion quashed.  The  jurisdiction  of  Justices 
to  convict  of  common  assault  depends  en- 
tirely upon  the  statute  \  and  the  only  con- 
dition imposed  upon  them  by  section  42  is 
that  the  complaint  be  made  by  or  on  behalf 
of  the  party  aggrieved.  This  is  a  condi- 
tion precedent,  and  it  is  a  reasonable  one 
in  this  case.  A  man  who  has  been  as- 
saulted may  have  sustained  such  grievous 
injuries  as  would  entitle  him  to  heavy 
damages.  Cases  have,  indeed,  been  known 
of  b^OL  damages  being  obtained  where  no 
absolute  bodily  mischief  has  been  done. 
Accordingly,  if  Justioes  could  convict  any 
one  of  an  assault,  without  the  complaint 
of  the  party  aggrieved  or  some  one  on  his 
behalf,  they  would  be  entitled,  in  fieict 
bound,  upon  the  application  of  the  party 
convicted,  to  grant  him  a  certificate  which, 
under  section  45,  would  release  him  from 
all  further  or  other  proceedings  in  the 
same  cause.  I  think,  therefore,  that  the 
jurisdiction  of  Justices  must  be  based  upon 
information  or  complaint  made  before  them 
of  the  party  aggrieved,  or  by  some  one  on 
his  behalf.     The  provisions  of  section  42 

(1)  46   Law   J.    Rep.   C.P.   203;   Law  Rep. 
1  C.P.  D.  97. 
^2;  20  Law  J.  Rep.  M.C.  189. 


of  the  Act  of  1861  seem  to  be  pzieeiaely 
the  same  as  those  contained  in  seetton  27 
of  9  Geo.  4.  c.  31,  and  upon  tiiis  latter 
section  the  case  of  The  Quteen  v.  Deny  (2) 
is  an  authority  binding  upon  us. 

Grantham,  J. — ^I  am  of  the  same  opi^ 
nion.  In  the  present  case  it  is  clear  tlutt 
the  complaint  was  made  by  the  police  and 
not  by  tlie  person  aggrieved,  and  in  makins 
it  the  police  were  not  acting  on  his  behalf. 
Upon  the  ordinary  language  of  the  statute 
this  conviction  must  be  quas&ed.  13ie 
case  cited  was  an  authority  we  hardly 
n^ed. 

Cormctian  quashed. 

Solicitors— Chester,  Mayhew,  Broome  k  Griffiths, 
agents  for  Matthew  Fielding,  Bolton. 


[CROWN  CASE  RBSBRVBD.] 

1QQQ  1 

A       1  21     I        "^^^  QUBEN  ».  WBALAHD. 

Criminal  Law  Amendment  Act,  1886 
(48  <S:  49  Vict,  c.  69),  ss.  4  and  9— Carnal 
Knowledge  of  Girl  under  Thirteen^Wit- 
ness— Child  of  Tender  Years—Evidenoe 
not  upon  OaA — Conviction  for  Indeceni 
Assault, 

The  Crvmmal  Lom  AmendmetU  Aet^ 
1885  (48  dh  49  Vict.  e.  69),  s.  4,  after 
enacHng  that  any  person  who  unkiw/utty 
and  carnally  knows  any  girl  uwkr  the 
age  of  thirteen  shall  be  guilty  of  fikny, 
provides  that  upon  the  hearing  qf  such  a 
charge  the  evidence  of  the  girl  in  respect  of 
whom  the  offence  is  charged  to  have  been 
committed  may  in  certain  eases  he  r^ 
oeived^  though  not  upon  oath,  subject  to 
sv>ch  evidence  being  corroborated  by  some 
other  material  evidence  in  support  of  the 
charge  implicating  the  accused.  And  sec- 
tion 9  of  the  same  statute  provides  that 
upon  the  trial  qfan  indictmenJt  containing 
the  above  eha/rge^  the  jury  may  acquit  a 
prisoner  of  the  felony  and  find  him  guiUy 
of  an  indecent  assault ;  but  there  is  no- 
thing in  the  statute  to  mahe  the  evidence  qf 
the  girl  admissible  without  oath  upon  a 
simple  indictmenJt  for  indecent  osscihU, 
The  prisoner  was  charged  with  a  felony 
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^ndet  secHon  4  ^  M0  ab&vis  Att^  and  the 
eoidonct  tf  the  prdweHfrisc  received,  not 
fcpon  oath.  The  jury  ^toquUted  him  af  th6 
fthny,  but  e^ynvicted  him  of<s,  misdemeanowr 
under  eeetion  9  ; — Held,  that  the  c<mviotion 
VM^  right. 

Case  reaerved  by  Hawkins,  J. 

The  priflOQer  was  tried  before  me  at  the 
Central  Oriminal  Court  on  the  28th  of 
Febroary,  1888,  upon  an  indictment  under 
lection  4  of  the  Oriminal  Law  Amendment 
Act»  1885  (48  &  49  Vict,  c  69),  charging 
him  with  unlawfully  and  carnally  know- 
ing Eliza  Wheals  aged  five  years  and  nine 
months.  The  evidence  of  Eliza  Wheal 
was  received  by  me,  though  not  given  upon 
oaih,  under  the  provision  contained  in  the 
said  section  of  the  Act,  and  she  was 
corroborated  as  required.  The  jury  ac- 
quitted the  accused  of  the  charge  under 
section  4,  but  found  him  guilty  of  an  in- 
decent assault  under  section  9.  Without 
the  girl's  evidence  the  evidence  would  have 
been  insufficient  to  justify  a  conviction. 
In  the  statute  there  is  nothing  to  make 
the  evidence  of  the  girl  admissible  with- 
out oath  upon  a  simple  indictment  for 
indecent  assault. 

The  question  reserved  was  whether  the 
conviction  could  under  the  circumstances 
be  supported.  The  prisoner  was  sentenced 
to  eight  calendar  months'  imprisonment 
with  hard  labour,  and  remains  in  custody 

No  counsel  appeared  in  the  case. 
Lord  Colebidge,  C.J. — ^The  point  which 

(1)  By  48  &  49  Vict.  c.  69.  a.  4,  •*  Any  person 
Who  unlawfully  and  carnally  knows  any  girl 
under  the  age  of  thirteen  years  shall  be  gailty 
of  felony»  .  »  .  Where,  upon  the  hearing  of  a 
chai^  under  this  section,  the  girl  in  respect  of 
whom  the  offence  is  charged  to  have  been  com- 
mitted ....  does  not,  in  the  opinion  of  the 
Conn  or  Jtifltices,  understand  the  natxue  of  an 
eath,  the  evidence  of  such  girl  .  .  .  may  be 
i^ceivedi  though  not  given  upon  oath,  if  in  the 
Opinion  of  the  Ck>urt  or  Justices,  as  the  case 
tuiy  bO)  snob  girl  ...  is  possessed  of  sufficient 
bteUigenoe  to  justify  the  reception  of  the 
eTldenoe,  and  understands  the  duty  of  speaking 
the  truth :  Provided  that  no  person  shall  be 
liable  to  be  convicted  of  the  offence  unless  the 
testimony  admitted  by  virtue  of  this  section 
And  given  on  behalf  of  the  prosecution  shall  be 
Corroborated  by  some  other  material  evidence 
in  support  thereof  implicating  the  aeeiised," 
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arises  heriB  under  the  Oriminal  Law 
Amendment  Act  has  been  very  properly 
reserved  for  our  consideration  by  my 
brother  Hawkins,  because  it  is  one  as  to 
which  there  might  be  conflicting  opinions. 
We  are,  however,  all  of  opinion  that  this 
oonviGtion  was  right.  The  indictment  was 
framed  under  section  4  of  the  Criminal 
Law  Amendment  Act,  1885,  and  in  the 
course  of  the  trial,  the  prosecutrix,  a  child 
of  tender  age,  was  called  and  gave  her 
evidence,  not  upon  oath,  as  provided  for 
in  that  secticm,  subject  to  such  evidence 
being  corroborated  by  other  material  evi- 
dence in  support  of  the  charge  implicating 
the  accused.  The  jury  acquitted  the 
prisoner  of  the  charge  of  felony  \AStfit 
section  4,  but  found  him  guilty  of  indecent 
assault,  as  they  were  empowered  to  do 
under  section  9  of  the  same  statute.  But 
neither  in  section  9  nor  in  any  other  sec- 
tion in  the  statute  is  there  any  power  in 
the  case  of  a  charge  of  indecent  assault  for 
the  Court  to  receive  any  evidence  except 
upon  oath,  not  even  with  the  qualification 
contained  in  section  4.  The  consequences 
of  our  upholding  this  conviction  may  no 
doubt  give  rise  to  an  anomaly,  for  if  a 
man  is  indicted  for  the  felony,  and  un- 
sworn evidence  is  received  as  provided  by 
section  4,  he  may  still  be  convicted  under 
section  9  ;  whereas  if  he  is  indicted  for  the 
lesser  ofience  alone,  such  evidence  could 
not  under  any  circumstances  be  given. 
Probably  the  case  was  not  contemplated 
by  the  I-iegislature ;  but,  however  that  may 
be,  it  is  only  our  duty  to  interpret  the 
"Statute,  and  we  are  of  opinion  that  the 
evidence  was  under  the  circumstances 
properly  received,  even  though  the  convic- 
tion was  for  an  indecent  assault  only 
under  the  provisions  of  section  9. 

Manisty,  J. — I  am  of  the  same  opinion, 
on  the  ground  that  the  statute  has  so  pro- 
vided, though  the  anomaly  pointed  out 
by  my  Lord  is  certainly  a  strange  one. 

Hawkins,  J. — I  entirely  agree.  I  only 
reserved  the  case  becauise  I  found  that 
two  opinions  prevailed  upon  it. 

Mathew,  J.,  and  Smith,  J.,  concurred. 
Conviction  affirmed. 
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THE  QUEEN  V*  OWEN. 


Criminal  Lcm  Amendment  Act,  1885 
(48  dh  49  Vict,  c,  69), «.  20^Indictmeni  for 
Indecent  Assault— 24:  <&  25  Vict.  c.  100.  «. 
2  —  Evidence  by  Person  charged  vdth 
Offence  —  Conviction  for  the  Common 
Assault. 

The  Criminal  Law  Amendment  Act, 
1885,  section  20,  provides  that  a  d^endant 
charged  with  indecent  assault  may  give 
evidence  upon  oath  on  his  own  behalf ^  but 
there  is  no  such  provision  in  the  case  of  a 
defendant  charged  toith  a  common  assault 
only. 

An  indictment  contained  two  counts^  the 
first  count  charging  the  defendant  toith  an 
indecent  assault,  and  the  other  with  a 
common  assault  only^  The  defendant  gave 
evidence  upon  oa^  umder  section  20  of 
the  above  Act,  and  was  acquitted  of  the 
indecent  assctult,  but  was  convicted  of  a 
common  assauU,  Apcvrt  from  the  d^en- 
dan£s  evidence  there  was  sufficient  evidence 
to  convict  the  defendant  of  a  common  as- 
sault only ; — Held,  that  the  defendant  oould 
be  legcUly  convicted  of  a  common  assault, 
notwithstanding  that  he  had  been  called  as 
a  witness  for  the  defence  under  the  pro- 
visions ofiSd;49  Vict.  c.  69.  s.  20. 

Case  stated  by  Mr.  J.  W.  Willis-Bund, 
as  deputy  chairmaii  of  the  Woroesterahire 
Quarter  Sessions. 

The  defendant,  aged  eighty-one,  was 
charged  upon  an  indictment  which  con- 
tained two  counts;  one  charging  an  in- 
decent assault,  and  the  other  a  common 
assault.  The  prosecutrix  swore  that  the 
defendant  put  his  arms  round  her,  and 
pressed  her  to  him,  that  he  took  hold  of 
her  and  tried  to  get  her  on  his  knee,  that 
he  tried  to  put  lus  hand  above  her  boots, 
that  he  took  hold  of  her  and  tore  her 
dress ;  that  all  this  was  done  against  her 
will  and  without  her  consent.  Her  husband 
swore  that  he  called  on  the  defendant  next 
day,  and  accused  him  of  indecently  assault- 
ing his  wife,  that  the  defendant  said  he 
was  very  sorry  and  that  he  had  only  put 
his  hands  on  her. 

For  the  defence  the  prisoner  and  a  man 
named  John  Drew  were  called ;  the  former 


was  called  under  the  proviaons  of  the 
statute  48  &  49  Vict,  c  69.  s.  20  (1)  (the 
Criminal  Law  Amendment  Act),  and,  beiiig 
sworn,  admitted  that  he  had  put  his  arm 
round  Julia  Sevan,  but  denied  that  he 
had  indecently  or  otherwise  assaulted  her. 

No  objection  to  his  evidence  was  taken 
by  the  counsel  for  the  prosecution.  Tha 
deputy  chairman  directed  the  jury  that  in 
any  case  there  was  dear  evidence  of  a 
common  assault;  that  the  question  of  an 
indecent  assault  depended  on  whether  the 
jury  believed  the  prosecutrix  or  the  defen- 
dant; if  they  believed  the  proeecutiiz, 
there  was  ample  evidence  in  law  to  con- 
vict the  defendant  of  an  indecent  assault; 
but  it  was  for  them  to  say  if  they  thought 
an  indecent  assault  or  only  a  common 
assault  had  been  committed. 

The  jury  acquitted  the  defendant  of  an 
indecent  assault,  but  convicted  him  of  a 
common  assault. 

Counsel  for  the  defendant  then  urged 
that  the  conviction  could  not  be  aostained, 
as  the  evidence  of  the  defendant  was  onlj 
admissible  on  the  charges  specified  in  the 
20th  section  of  the  statute  48  <fc  49  Vict  c. 
69,  and  no  other,  and  that  by  law  his  evidence 
in  case  of  a  common  assault  was  inadnus- 
sible.  That  as  the  Court  for  Crown  Cases 
Reserved  had  held,  in  the  case  of  The  Queen 
V.  Gibson  (2),  that  if  any  evidence  on  a 
charge  not  legally  admissible  is  allowed  to 
go  to  the  jury,  the  conviction  oould  not  be 
sustained. 

The  deputy  chairman  overruled  the 
objection,  and  held  the  conviction  good,  on 
the  following  grounds : — 

(1)  That  as  the  offences  were  misde- 
meanours, and  more  than  one  miademeaDOnr 
might  be  included  in  one  indictment  if  the 
evidence  was  legally  admissible  on  either 
misdemeanour,  ^e  conviction  oould  be  sus- 
tained. 

(2)  That  the  case  of  The  Queen  v.  Oilh 
son  (2)    did  not  apply  to  cases  when 


(1)  By  48  &  49  Viot  o.  69.  s.  30:  "Bfeiy 
person  charged  with  an  offence  under  .  . .  • 
24  &  26  Vict.  c.  100.  s.  62  "  (indecent  assatat^ 
<*  and  the  husband  or  wife  of  the  person  to 
charged,  shall  be  competent,  but  not  oompeUablai 
witnesses  on  every  hearing  at  every  stage  of 
such  oharge,  except  an  enquiry  before  a  giaod 
jury." 

(2)  56  Law  J.  Rep.  M.C.  49 ;  Law  B«|^  W 
Q.B.  D.  639. 
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eridenoe  was  legally  admissible  on  one 
count  of  the  indictment  and  inadmissible 
on  tlie  other,  but  only  to  cases  where  the 
evidence  was  in  no  case  legally  admissible 
on  the  indictment. 

(3)  That  the  defendant  not  being  legally 
tompellable  to  give  evidence,  but  giving 
evidence  voluntarily  on  his  own  behalf, 
oonld  not  thereby  render  his  conviction  on 
one  of  the  counts  of  the  indictment  im- 
possible. 

(4)  That  without  the  prisoner's  evidence 
there  was  in  law  sufScient  evidence  to 
enable  the  jury  to  convict  of  a  common 
assaalt  on  the  evidence  of  the  prosecution 
alone;  and  that  being  so,  whatever  the 
evidence  called  for  the  defence,  whether 
admissible  or  not,  the  conviction  was  good. 

The  deputy  chairman  thereupon  sen- 
tenced the  prisoner  to  be  imprisoned  for  one 
calendar  month,  and  stated  this  Case  for  the 
opinion  of  the  Court.  Execution  of  the 
judgment  was  respited  pending  the  decision 
of  the  Court,  and  the  defendant  admitted 
to  bail  to  render  himself  in  execution  when 
sach  decision  should  be  known. 

The  question  of  law  for  the  opinion  of 
the  Court  was  : — 

Can  a  prisoner  on  an  indictment  for  an 
indecent  assault  which  contains  a  count 
for  a  common  assault  after  the  prisoner  is 
called  as  a  witness  for  the  defence  under 
the  statute  48  k  49  Vict.  c.  69.  s.  20,  be 
legally  convicted  of  a  common  assault 
only  t 

£r  the  Court  was  of  opinion  that  the 
above  question  should  be  answered  in  the 
affirmative,  the  conviction  was  to  be  con- 
firmed. 

M.  Harington,  for  the  defendant. — If 
the  indictment  had  been  for  a  common 
assault  only,  the  defendant  clearly  could 
not  have  given  evidence ;  and  when  there 
are  two  counts,  they  are  like  separate 
indictments.  That  being  so,  the  conviction 
cannot  be  sustained,  as  the  evidence  was 
inadmissible  upon  the  count  on  which  the 
prisoner  was  convicted — The  Qtieen  v. 
jFuidge  (3).  The  defendant's  evidence 
ought  not  to  have  been  considered  at  all 
upon  the  charge  of  a  common  assault,  and 
the  Judge  should  so  have  directed  the 
jury. 

(3)  L.  k  C.  390 ;  33  Law  J.  Bep.  M.C.  74. 


4? 


[Lord  Coleridge,  C.J. — No  question  pf 
misdirection  is  raised  in  the  case.] 

It  is  clear  that  the  jury  did  not  believe 
the  prosecution,  and  must  have  convicted 
the  defendant  upon  his  own  admissions. 
The  Legislature  could  never  have  intended 
to  place  a  defendant  in  the  position  that 
he  must  convict  himself  upon  one  charge 
in  order  to  get  out  of  another.  He  also 
cited  The  Queen  v.  Castro  (4). 

R,  H,  Amphlett,  for  the  prosecution,  was 
not  called  upon  to  argue. 

Lord  Coleridge,  C.J. — We  are  all  of 
opinion  that  this  conviction  must  be 
afSrmed.  No  question  of  misdirection  on 
the  part  of  the  learned  deputy  chairman 
has  been  raised.  Possibly  hiB  direction 
would  have  been  more  complete  if  he  had 
told  them  that  the  defendant's  evidence 
was  only  receivable  on  the  charge  of  in- 
decent assault,  and  that  he  had  no  right 
to  give  evidence  on  the  charge  of  common 
assault,  though  I  am  by  no  means  sure 
that  this  was  a  necessary,  direction.  For, 
as  a  rule,  no  right  exists  to  examine  an 
accused  person  upon  oath,  and  yet  ad- 
missions made  by  such  persons  not  upon 
oath  were  always  receivable  against  them. 
As  the  law  at  present  stands,  a  person 
charged  with  an  indecent  assault  may,  if 
he  thinks  fit,  give  evidence  on  his  own 
behalf  upon  oath  in  the  witness  box,  and 
if  in  the  course  of  evidence  so  given  he 
chooses  to  make  a  statement  in  the  nature 
of  an  admission  as  to  another  charge,  I  am 
inclined  to  think  that  any  such  statement 
so  made  would  stand  like  any  other  state- 
ment made  not  upon  oath«  As  I  have 
said,  no  point  of  misidirection  is  raised  here, 
and  it  seems  to  me,  apart  altogether  from 
the  defendant's  admissions,  there  was 
ample  evidence  to  support  this  conviction. 

Manisty,  J.,  Hawkins,  J.,  Mathew,  J., 
and  Smith,  J.,  concurred. 

Conviction  affirmed^ 

Solicitors— F.  Brooke,  agent  for  G.  W.  T.  Coven- 
try, TJpton-npon- Severn,  for  prosecution  j 
Dreaper,  Worcester,  for  defendant. 


(4)  49  Law  J.  Bep.   Q3.  747 ;  Law  Rep, 
6  Q.B.  P.  490. 


Digitized  by 


Google 


¥. 


GASES  CONNECTED  WITH 


[N.S. 


1888.    1       BiOHABDS  {appellant)  v. 
April  16.  j  KES8ICK  {respondent). 

Local  Government — PubUc  Health  Act, 
1875  (38  <(:  39  Viet,  c,  55),  es.  i  cmd  150 
— «  Street"— Strip  of  Land  added  to  High- 
way repairable  by  Inhabitants  at  large — 
Notice  to  Frontagers  to  paw. 

Oumers  of  kmd  adjoining  a  highway 
repairable  by  the  inhabitam;ts  at  large 
erected  houses  on  their  land,  and  threw 
open  to  the  highway  a  strip  of  land  in 
/ront  of  them : — Held,  that  the  houses 
yjith  the  strip  of  land  in  frorUy  together 
fonned  a  "  street "  within  the  meaning  of 
section  150  of  the  Public  Health  Act,  1875 
(38  <fe  39  Vict.  c.  55),  which  the  urban 
sanitary  authority  within  whose  district  it 
was  situate  could  compel  the  frontagers  to 
pave,  channel,  and  kerb  under  the  provi- 
sions of  that  section. 

This  wcus  a  Case  stated  by  Justices  of 
the  county  of  Monmouth,  under  20  <&  21 
Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  on  the 
hearing  of  a  complaint  preferred  by  Thomas 
Kessick,  clerk  to  the  urban  sanitary 
authority  of  the  district  of  Christchurch, 
charging  William  Bichards  with  having 
neglected  and  refused  to  pay  to  such  urban 
sanitary  authority  the  sum  of  16^.  7s.  5i., 
due  for  expenses  of  pavement,  kerbing, 
and  channelling  incurred  by  them  in 
Church  Boad,  within  their  district,  under 
section  150  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55)  (1). 

(1)  The  Public  Health  Act,  1876  (38  &  39 
Vict.  0.  55),  provides : — 

Section  4 :  '*  In  this  Act,  if  not  inconsistent 
with  the  context,  the  following  words  and  ex- 
pressions have  the  meanings  hereinafter  re- 
spectively assigned  to  them ;  that  is  to  say,  .  .  . 
'street'  includes  any  highway  (not  being  a 
turnpike  road),  and  any  public  bridge  (not  be- 
ing a  county  bridge),  and  any  road,  lane,  foot- 
way, square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not :  " 

Section  150  :  "  Where  any  street  within  any 
urban  district  (not  being  a  highway  repairable 
by  the  inhabitants  at  large),  or  the  carriage-way, 
foot- way,  or  any  other  part  of  such  street,  is  not 
sewered,  levelled,  paved,  metalled,  flagged, 
channelled,  and  made  good,  or  is  not  lighted, 
to  the  satisfaction  of  the  urban  authority,  such 
authority  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises 
flTonting,  adjoining^  or  abutting  on  such  parts 
thereof  as  may  require  to  be  sewered,  levelled, 


The  material  fiusta  aet  oat  in  the  0m8 
were  as  follows ; — 

The  Christohurch  local  board  of 
health  was  constituted  in  puisaanoe  of 
the  Public  Health  Act,  1848,  by  a  pro- 
visional  order  of  the  3l8t  of  July»  1855, 
and  the  extent  and  boundaries  of  the  dii- 
trict  under  its  jurisdiction  were  set  out  in 
the  schedule  thereta 

At  the  place  where  the  Chnstehuxeh 
urban  sanitary  authority  had  incurred  the 
expenses  whidi  they  sought  to  reooyerytiie 
boundary  of  the  district,  as  set  out  in  ihe 
schedule,  runs  easterly  along  the  soutfaem 
boundary  of  Church  Boad. 

Church  Road  was  formerly  a  turapika 
road,  but  for  fifty  years  and  upwards  has 
been  a  highway  repairable  by  the  iiu 
habitants  at  large. 

There  was  originally  between  the  mao- 
adamised  road  and  the  fence,  a  ditch  of 
three  feet  in  width,  and  the  bank  of  tha 
ditch  towards  the  road  was  one  of  the 
boundary  lines  of  the  board's  district  In 
1876  the  corporation  of  the  adjoining 
borough  of  Newport,  by  its  Improvement 
Act  of  that  year,  extended  ita  municipal 
boundary  so  as  to  include  this  road  up  ta 
the  boundary  line  of  the  Christchuroh 
local  board  of  health,  and  thereafter  the 
boundary  line  of  the  Christchurch  local 
board  of  health  along  Church  Eoad  be- 
came coincident  and  continuous  with  the 
municipal  boundary  line  of  the  borough 
of  Newport,  and  Church  Road  was  taken 
and  included  within  the  borough,  and 
since  that  date  the  road  has  been  widened, 
and  continuous  rows  of  houses  and  shops 
erected  on  each  side. 

paved,  metalled,  flagged,  or  channelled,  or  to 
be  lighted,  require  them  to  sewer,  level,  pave, 
metal,  flajf,  channel,  or  make  good,  or  to  provide 
proper  means  for  lighting  the  same  within  a 
time  to  be  specified  in  such  notice.  .  .  . 

**  If  such  notice  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and 
may  recover  in  a  summary  manner  the  expenses 
incurred  by  them  in  so  doing  from  the  ownen 
in  default,  iScc. 

"  The  same  proceedings  may  be  taken,  and 
the  game  powers  may  be  exercised,  in  respect  of 
any  street  or  road,  of  which  a  part  is,  or  may  be, 
a  public  footpath,  or  repairable  by  the  inhabit 
tants  at  large,  as  fully  as  if  the  whole  of  such 
street  or  ro^  was  a  highway  not  repairable  by 
the  inhabitants  at  large.** 
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Under  the  requirements  of  its  by-laws, 
the  Christchurch  local  board  of  health 
approved  plans  for  the  erection  of  a  row  of 
hooses  within  its  district,  fronting  the 
southern  boundary  of  Church  Eoad.  * 
These  houses  were  erected  by  the  appel- 
lant William  Richards  and  sixteen  other 
persons,  and  they  of  their  own  accord 
flagged  and  channelled  in  front  of  their 
respective  new  houses ;  but  the  work  not 
haying  been  efBdently  done,  and  being 
out  of  repair,  the  board,  in  exercise  of  its 
powers,  called  upon  such  frontagers  to 
pave,  channel,  and  kerb  in  front  of  their 
respective  houses,  and,  on  the  frontagers 
neglecting  to  do  the  work,  executed  it 
themselves,  and  apportioned  the  cost 
thereof  against  the  frontagers. 

The  work  so  executed  was  situate 
wholly  to  the  south  of  the  boundary  line, 
and  within  the  district  of  the  Christchurch 
local  board  of  health. 

The  frontagers  having  refused  to  pay 
the  apportionment,  the  above-mentioned 
complaint  was  preferred,  and  on  the  hear- 
ing thereof  the  Justices  found  that  the 
houses  built  by  the  appellant  and  others, 
with  the  pavement  in  front  of  them,  to- 
gether formed  a  street  within  the  mean- 
ing of  section  150  of  the  Public  Health 
Act,  1875,  and  of  the  word  "  street "  in 
section  4  of  the  same  Act,  and  that  an 
order  for  payment  should  be  made  against 
William  Bichards,  the  ap[)ellant. 

The  opinion  of  the  Court  was  requested 
as  to  whether  the  Justices  were  correct  in 
point  of  law  in  their  determination. 

A,  T.  Lawrence,  for  the  appellant. — The 
decision  of  the  Justices  was  wrong.  The 
pavement  in  front  of  these  houses  is  not  a 
"  street "  within  the  true  meaning  of  sec- 
tion 150  of  the  Public  Health  Act,  1875 

The  section  applies  only  to  streets 
which  are  not  highways  repairable  by  the 
inhabitants  at  large,  whereas  this  piece  of 
land  is  a  part  of  a  highway  which  is  so  re- 
pairable. A  road  cannot  be  cut  into  strips 
lengthwise,  one  strip  being  repairable  by 
the  inhabitants  at  large,  and  another  in 
some  different  manner. 

[Wills,  J. —  Surely  the  landowner  can- 
not, merely  by  dedicating  a  fresh  strip  of 
land,  make  it  rqwiirable  by  the  inhabitants 
Voii.  57.  -M.C. 


at  large;  and,  if  not,  the  strip  is  a 
new  street  not  repairable  by  the  inha- 
bitants.] 

The  road  has  been  widened,  and  con- 
tinuous rows  of  houses  and  shops  erected 
on  each  side,  making  it  into  a  street.  It 
is  submitted  that  the  widened  thing  is 
one  street  repairable  by  the  inhabitanti 
at  large. 

[Wills,  J. — If  an  owner  of  property 
adjoining  a  highway  twenty  feet  wide  re- 
pairable by  the  inhabitants  at  large  chose 
to  throw  another  twenty  feet  of  land  into 
the  highway,  would  the  burden  of  repair, 
ing  the  whole  width  be  thrown  on  the 
public?] 

The  piece  thrown  in  would  not  be  a 
street  within  section  150.  In  Pound  v. 
The  Flumstead  Board  of  Works  (2)  it  was 
held  that  to  constitute  a  street  there  must 
be  houses  on  both  sides. 

[Field,  J. — Then  no  square  in  London 
is  within  the  definition,  because  there  are 
houses  on  one  side  only,  and  a  palisading 
and  garden  on  the  other.] 

The  same  view  is  taken  in  OaUotoay  v. 
The  Mayor  dhc.  of  London  (3).  The  Jus- 
tices have  not  found  that  this  was  a  street 
as  a  fact,  but  as  a  matter  of  construction 
of  the  Act,  which,  it  was  held  in  Maude  v. 
The  BaUdon  Local  Board  (4),  they  ought 
not  to  do. 

Jelfy  Q,C,  (E.  Heber  Jones  with  him), 
for  the  respondent. — The  caf^^e  of  Maude  v. 
T/ie  BaUdon  Local  Board  (4)  was  ovei- 
ruled  in  The  Corporation  of  Portsmouth 
V.  Smith  (5). 

Becently  it  has  been  held  in  terms,  in 
Jowett  V.  The  Idle  Local  Board  (6),  that 
the  definition  of  the  word  "street"  in 
section  4  must  be  read  into  section  150. 
Beading  in  that  definition,  the  Justices 
were  right  in  holding  that  these  houses 
with  the  pavement  in  front  of  them  were 
together  a  street  within  the  meaning  of 
the  section. 

[He  was  stopped  by  the  Court.] 

(2)  41  Law  J.  Rep.  M.C.  5] ;  Law  Rep. 
7  Q.B.  183. 

(3)  35  Law  J.  Rep.  Chanc.  447;  Law  Rep. 
1  E.  &  I.  App.  34. 

(4)  Law  Rep.  10  Q.B.  D.  394. 

(5)  63  Law  J.  Rep.  Q.B.  92;  Law  Rep. 
13  Q.B.  D.  184. 

(6)  Law  Rep.  W.N.  1888,  p.  87. 
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FiBLD,  J. — I  am  of  opinion  that  the 
Justices  were  right,  and  that  their  decision 
most  be  affirmed.  The  facts,  as  I  under- 
stand them,  are  these :  There  was  an  old 
road  called  Church  Road,  which  has  had 
for  some  time  houses  on  the  northern 
or  Newport  side,  while  on  the  other  side 
there  was  until  recently  a  field,  hedge,  and 
ditch,  which  originallj  formed  its  southern 
boundary.  The  present  appellants,  how- 
ever, who  are  the  owners  of  the  land  on 
the  south  side,  have  erected  houses  on  their 
land,  and  in  the  course  of  their  operations 
have  destroyed  the  hedge  and  filled  up  the 
ditch,  and  in  place  of  them  have  put  down 
a  pavement  in  front  of  their  houses,  which 
they  have  undoubtedly  dedicated  as  a 
highway,  and  which  the  public  have  used 
•iS  such  ever  since  it  was  laid  down.  Now 
it  so  happens  that  the  boundary  between 
the  district  of  the  Christchurch  local  board 
of  health  and  the  borough  of  Newport 
runs  along  the  line  of  the  northern  edge 
of  the  old  ditch,  and  the  Christchurch 
urban  sanitary  authority  has  nothing  to 
do  with  that  part  of  the  road  which  lies 
to  the  north  of  the  boundary.  That  part, 
there  is  no  doubt,  is  repairable  by  the  in- 
habitants at  large,  and  no  authority  has 
power  to  make  any  order  with  respect  to  it. 
But  when  the  owners  of  the  land  on  the 
south  side  had  filled  up  the  ditch,  which 
was  their  own  ground,  and  dealt  with  it 
as  a  highway  and  paved  it,  the  ChrLst- 
church  urban  sanitary  authority  considered 
that  they  were  not  justified  in  taking  on 
themselves  the  repair  of  it  in  the  condition 
in  which  it  was,  and  so  served  the  owners 
with  notices  to  pave,  channel,  and  kerb  in 
front  of  their  respective  houses.  Under, 
these  circumstances  the  owners  might 
have  objected  that  the  condition  of  the 
pavement  which  they  had  put  down  was 
such  that  the  work  they  were  called  upon 
to  do  was  not  required.  But  they  did  not 
take  this  course,  but  preferred  to  rest  their 
case  upon  the  contention  that  the  houses 
built  by  them  with  the  pavement  in  front 
of  those  houses  did. not  together  form  a 
street  within  the  meaning  of  the  150th 
section  of  the  Public  Health  Act,  1876, 
and  of  the  word  "street"  in  the  4th 
section  of  the  same  Act.  Now  there  can 
be  no  doubt  that,  although  in  the  popular 
aeu^o  the  houses  and  the  pavement  in  front 


became  a  part  of  Church  Road,  yet  the 
Christchurch  urban  sanitary  authority 
had  power  to  make  the  order,  if  on  the 
south  side  of  the  boundary  there  was  in 
existence  a  state  of  things  bringing  the 
case  within  the  150th  section  of  the  Act. 
What,  then,  was  the  general  intention  of 
the  Legislature  in  enacting  that  section, 
because  we  must  decide  this  case  in  accord- 
ance with  that,  and  in  accordance  with  the 
language  the  Legislature  has  thought  right 
to  use  9  Of  late  years  there  had  been  when 
this  Act  was  passed  an  enormous  increase 
of  building  all  over  the  country,  and  it  was 
observed  that  in  constructing  the  streets 
necessary  for  the  proper  development  of 
building  estates,  landowners  did  not  spend 
more  money  than  they  were  obliged. 
The  consequence  was  that  the  streets  soon 
got  into  a  bad  state  of  repair,  which  ren- 
dered them  dangerous  to  the  public,  and 
the  inhabitants  could  not,  as  the  law  then 
stood,  be  called  upon  to  repair  them.  The 
Legisdature  therefore  enacted  by  this  sec- 
tion that  as  soon  as  one  of  these  danger- 
ous things  became  qualified  under  the 
terms  of  the  Act  for  the  denomination  of  a 
"  street,"  the  local  authority  should  have 
power  to  call  upon  the  inhabitants  of  the 
houses  fronting  it  to  repair  it.  Now  it  is 
quite  certain  that  this  portion  of  Church 
Road  is  not  repairable  by  the  inhabitants 
at  large,  and  to  my  mind  it  is  also  quite 
clear  that  it  is  a  street  within  the  mean- 
ing of  the  section.  We  have  not,  however, 
to  decide  that  point.  The  question  for  us 
is  whether  there  was  evidence  on  which 
the  Justices  could  rightly  decide  that  the 
caae  was  within  the  section  ;  and,  if  there 
was,  we  cannot  interfere.  Now  the  150th 
section  simply  uses  the  word  "  street,"  and 
to  find  out  the  meaning  of  that  word  we 
have  to  go  to  the  interpretation  clause  in 
the  4th  section.  There  we  find  that  the 
word  "  street "  in  the  Act  includes,  if  not 
inconsistent  with  the  context,  any  highway 
(not  being  a  turnpike  road),  and  any 
public  bridge  (not  being  a  county  bridge), 
and  any  road,  lane,  footway,  square,  court, 
alley,  or  passage,  whether  a  thorough&re 
or  not.  Now,  on  looking  at  the  150th  sec- 
tion, I  cannot  understand  how  any  doubt 
can  have  arisen  as  to  reading  this  definition 
into  it;  but  we  have  not  to  decide  that 
point  now,  because  in  Jowett  v.  The  Id^ 
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Local  Board  (6),  which  is  the  last  case  on 
the  point,  the  Court  of  Appeal  has  just 
decided  that  it  is  to  be  read  in.  Taking, 
then,  the  two  sections  together,  is  there 
any  ground  for  setting  aside  the  decision 
of  the  Justices  on  the  ground  that  this  is 
not  "  a  street  within  an  urban  district,  not 
being  a  highway  repairable  by  the  inha- 
bitants at  large  "  within  the  meaning  of  the 
150th  section  )  This  strip  of  land,  some 
three  or  more  feet  wide,  is  within  the 
district  of  the  Ohristchurch  urban  sani- 
tary authority.  There  is  a  continuous 
row  of  bouses  all  along  the  north  side  of 
the  road  at  large ;  there  is  another  continu- 
ons  row  of  houses  all  along  the  south  side  of 
this  strip.  Under  these  circumstances  I 
think  that  there  was  abundant  evidence 
on  which  the  Justices  could  find  that  it 
was  a  street  within  the  meaning  of  the 
section,  and  I  therefore  think  that  the 
appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion. 
In  this  case  there  is  a  strip  of  land  belouging 
to  the  owners  of  continuous  pieces  of  land, 
which  they  determined  to  separate  from 
the  part  which  they  reserved  to  build  upon, 
and  turn  into  a  highway.  Their  land  was 
originally  separated  from  Church  Eoad  by 
a  fence  and  a  ditch.  These  they  removed  ; 
bnt  in  my  opinion  their  removal  makes  no 
difference,  because  here  we  have  to  deal 
with  the  strip  alone.  The  only  question 
we  have  to  decide  is  whether  that  strip  is 
a  street  within  the  meaning  of  the  150th 
section  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  not  repairable  by  the 
inhabitants  at  large.  I  cannot  see  any 
reason  for  saying  that  it  is  not  a  street. 
It  has  been  argued  that  a  street  can  only 
be  something  in  the  nature  of  a  road  with 
houses  on  both  sides.  That  argument  is, 
in  my  opinion,  founded  on  a  misapprehen- 
sion of  the  observations  of  Judges,  who 
were  speaking  with  reference  to  cases  in 
which  the  facts  shewed  that  there  were 
houses  on  both  sides  of  the  thing  discussed, 
and  I  cannot  find  that  it  has  anywhere 
been  said  that  this  is  necessary.  It  is  not  so 
laid  down  in  Taylor  v.  The  Corporation  of 
Oldham  (7),  where  Sir  George  Jessel,  M.R., 
discusses  at  some  length  the  meaning  of  the 

(7)  46  Law  J.  Rep.  Chanc.  802 ;  Law  Rep. 
4  Ch.  D.  396,  408. 


word ;  and  in  The  Queen  v.  FuU/ord  (8) 
I  find  that  Mr.  Justice  Blackburn  says,  '*  It 
seems  to  me  that  a  street  exists  within  the 
meaning  of  this  Act  (9)  when  the  houses 
on  one  side  are  so  contiguous  as  to  be  sub> 
stantially  one  continuous  row.''  It  could 
never  be  said  that,  if  a  river,  for  instance, 
ran  on  one  ^de  of  a  street,  and  there 
were  houses  on  the  other  side  only,  the 
street  was  not  a  street  on  that  account. 
For  such  a  proposition  I  think  there 
is  no  authority,  and  in  my  opinion 
the  word  "street"  when  used  in  the 
ordinary  sense  is  satisfied  by  the  existence 
of  houses  on  one  side.  Why,  then,  should 
not  this  strip  of  land  be  a  street )  It  is  a 
narrow  one,  but  none  the  less  a  street. 
Suppose  that  the  landowners  had  chosen 
to  keep  up  a  light  fence  on  the  boundary 
of  their  property  :  why  should  it  not 
under  those  circumstances  have  been  both 
a  highway  and  a  street  1  Would  it  then  be 
less  60  if  they  removed  the  fence  f  I  can- 
not see  why  this  is  not  a  street  in  the 
popular  sense;  but  it  is  not  really 
necessary  in  the  present  case  to  consider 
this,  because  I  think  it  is  plain  that  the 
interpretation  clause  of  the  Act  clearly 
includes  such  a  case  as  this.  It  was 
argued  that  the  interpretation  clause  was 
not  to  be  imported  into  the  150th  section. 
If  there  were  anything  in  the  150th  sec- 
tion inconsistent  with  the  meaning  as- 
signed to  the  word  "street"  in  the  4th 
section,  that  would  be  so ;  but  I  do  not 
see  that  there  is.  The  authority  relied 
upon  was  the  case  of  Mavde  v.  The  Bail- 
don  Local  Board  (4);  but  in  that  case 
leave  to  appeal  was  refused ;  and  in  The 
Corporation  of  Portsmouth  v.  Smith  (5) 
the  Master  of  the  Bolls  (Sir  W.  B.  Brett) 
and  Lord  Justice  Bowen  distinctly  difier 
from  the  judgment  there  given,  and  it  now 
seems  that  it  has  recently  been  decided  by 
the  Court  of  Appeal  in  Jousett  v.  The  Idle 
Local  Board  (6)  that  the  definition  of  the 
word  "  street "  in  the  4th  section  is  to  be 

(8)  L.  k  C.  403,  417  ;  33  Law  J.  Rep.  M.C. 
128. 

(9)  The  Local  Oovemment  Act,  1858  (21  k 
22  Vict,  c  98),  with  whichwae  incorporated  the 
Public  Health  Act,  1848  (11  k  12  Vict.  c.  68), 
the  2nd  section  of  which  contained  a  definition 
of  the  word  "  street "  almost  identical  with  that 
contained  in  the  4th  section  of  the  Public 
Health  Act,  1875  (38  k  39  Vict,  a  55). 


Digitized  by 


Google 


52 


OASES  OOSSBOrSD  WITH 


[N.S. 


JRiohards  y.  XesticJt, 


read  into  the  150th  section.  Reading  the 
two  sections  together,  it  is  quite  clear  that 
this  strip  of  land  is  a  street  within  their 
meaning.  Is  it  then  repairable  by  the 
inhabitants  at  lai*ge1  This  point  is  not 
arguable.  It  cannot  become  so  repairable 
simply  by  user,  or  because  it  has  become, 
in  a  popular  and  inaccurate  sense,  a  part  of 
the  highway  called  Church  Itoad.  It 
seems  to  me  therefore  that  it  is  a  street, 
and  that  it  is  not  repairable  by  the  in- 
habitants at  large ;  and  for  these  reasons  I 
think  that  the  Justices  were  not  only 
justified  in  arriving  at  the  conclusion  they 
came  to,  but  that  any  other  decision  would 
have  been  wrong. 

Appeal  dismiswd. 

Solicitors — G.  8.  Warmington,  agent  for  C. 
M.  Bailhache,  Newport,  for  appellants ;  Yew- 
dall  &  Son,  agents  for  F.  8.  Danncey,  Newport, 
for  respondents. 


1888.  1  THE  QUEEN  V.  THE  MAYOR  ETC. 
April  18.  J  OF  WAKEFIELD. 

Highway — Indictment  far  non-repair — 
Urban  Sanita/ry  Authority  —  Righwayu 
and  Locomotives  Act,  1878  (41  <fc  42  Vict. 
0.  77),«.  10. 

An  indictment  for  non-repair  of  a  high- 
way will  lie  against  an  urban  sa/nitary 
a/uihority  under  section  10  of  the  Highways 
amd  LooomoHves  Act,  1878. 

Order  nisi  obtained  on  behalf  of  the 
defendants,  calling  on  the  prosecution  to 
shew  cause  why  an  indictment  for  non- 
repair of  an  ancient  highway,  preferred  at 
the  Leeds  summer  assizes,  should  not  be 
quashed,  on  the  ground  that  it  alleged  no 
matter  in  respect  of  which  the  defendants 
were  subject  to  be  indicted. 

From  the  affidavit  of  the  clerk  to  the 
Justices  for  the  West  Riding  of  the  county 
of  York,  it  appeared  that  complaint  was 
made  to  the  Justices  in  Quarter  Sessions 
assembled,  as  the  county  authority  for  the 
Biding  under  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  that  the 
defendants,  acting  as  the  highway  or 
urban  sanitary  authority,  had  made  de- 


fault in  repairing  a  highway  within  thor 
jurisdiction.  The  Justices  thereupon  di- 
rected  their  surveyor  to  enquire  into  the 
alleged  de&ult,  and  report  to  them  at  the 
next  Quarter  Sessions.  The  surveyor 
carried  out  the  directions  of  the  county 
authority,  and  they  thereupon  ordered 
that  the  defendants  should  repair  the 
highway.  This  order  was  duly  served  on 
the  defendants,  but  they  gave  notice  that 
they  declined  to  comply  therewith  until 
their  liability  to  repair  had  been  determined 
by  a  jury.  The  Justices  therefore  directed 
an  indictment  to  be  preferred  against  the 
defendants  at  the  next  assizes,  with  a  view 
to  try  the  liability  of  the  defaulting  au- 
thority to  repair  the  highway.  An  indict- 
ment was  accordingly  preferred  at  the 
Leeds  summer  assizes  of  1887,  and  a  true 
bill  thereon  returned  by  the  grand  jury. 

The  indictment  charged  that  part  of  an 
ancient  highway,  leading  from  Ejrkgate  in 
the  borough  of  Wakefield  to  the  village  of 
Heath,  and  situated  in  the  division  of 
Kirkgate,  was  out  of  repair,  and  that  the 
mayor,  aldermen,  and  burgesses  of  the 
borough  of  Wakefield,  being  the  urban 
sanitary  authority,  ought  to  repair  the 
same  according  to  the  form  of  the  statutes 
in  such  case  niade  and  provided. 

The  indictment  was  subsequently  re- 
moved into  the  Queen's  Bench  Division 
by  writ  of  certiorari  as  above  stated. 

Forbes,  Q,C.  {C, M. Atkinson withhlm), 
shewed  cause ;  having  read  section  10  of  the 
Highways  and  Locomotives  Act,  1878(1), 

(1)  Highways  and  Locomotives  (Amendment) 
Act,  1878  (41  &  42  Vict.  c.  77).  s.  10:  "Where 
complaint  is  made  to  the  county  autiiority  that 
the  highway  authority  of  any  highway  area 
within  their  jurisdiction  has  made  default  in 
maintaining  or  repairing  all  or  any  of  the  high- 
ways within  their  jurisdiction,  the  county  au- 
thority, if  satisfied  after  due  enquiry  and  report 
by  their  surveyor  that  the  authority  has  been 
guilty  of  the  alleged  default,  shall  make  an 
order  limiting  a  time  for  the  performance  of  the 
duty  of  the  Mghway  authority  in  the  matter  of 
such  complaint.  .  .  . 

"  Where  an  order  has  been  made  by  a  county 
authority  for  the  repair  of  a  highway  on  a  high- 
way authority  alleged  to  be  in  default,  if  such 
authority,  within  ten  days  after  service  on  them 
of  the  order  of  the  county  authority,  give  notice 
to  the  clerk  of  the  peace  that  they  decline  to 
comply  with  the  requisitions  of  such  order  until 
their  liability  to  repair  the  highway  in  respect 
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The  Quem  v.  Majfor  ^e.  of  WaiefieJd. 
and  referred  to  The  Queen  v.  Pooh  (2), 
the  Ck>art  called  on — 

Tindal  Atkinson^  Q,C.,  and  AsquUh^  for 
the  defendants,  in  support  of  the  order. — 
The  indictment  does  not  set  out  the 
grounds  on  which  the  defendants  are  liable, 
and  it  is  incumbent  on  those  who  prefer 
it  to  shew  the  statutory  authority  under 
which  they  seek  to  make  the  defendants 
liable — see  The  Queen  v.  Poole  (2). 

Cave,  J. — It  is  clear  that  this  indictment 
will  lie  by  virtue  of  section  10  of  the  High- 
ways and  Locomotives  Act,  1878.  That 
section  provides  that,  on  complaint  being 
made  to  the  county  authority  that  the 
highway  authority  has  failed  to  repair  a 
highway  within  their  jurisdiction,  they  are 
to  proceed,  not  by  judgment  of  law,  but  by 
an  order  to  the  highway  authority  to  per- 
forin their  duty  within  a  certain  time ;  in 
default,  the  county  authority  may  order 
some  one  else  to  do  the  repairs,  charging 

to  which  they  are  alleged  to  have  made  default 
has  been  determined  by  a  juiy,  it  shall  be  the 
duty  of  the  county  authoritj  either  to  satisfy  the 
defaulting  authority  by  cancelling  or  modifying 
in  such  manner  as  the  authority  may  desire  the 
ordei'  of  the  county  authority,  or  else  to  submit 
to  a  jury  the  question  of  the  liability  of  the 
defaulting  authority  to  repair  the  highway. 

'<  If  the  county  authority  decide  to  submit  the 
question  to  a  jury  they  shall  direct  a  bill  of 
indictment  to  be  preferred  to  the  next  practic- 
able assises  to  be  holden  in  and  for  their  county, 
witli  a  view  to  try  the  liability  of  the  default- 
ing authority  to  repair  the  highway.  Until  the 
trial  of  the  indictment  is  concluded  the  order 
of  the  county  authority  shall  be  suspended.  On 
the  conclusion  of  the  trial,  if  the  jury  find  the 
defendants  guilty,  the  order  of  the  county 
authority  shall  forthwith  be  deemed  to  come 
into  force;  but  if  the  jury  acquit  the  defen- 
darits  the  order  of  the  county  authority  shall 
forthwith  become  void. 

'*  The  costs  of  the  indictment,  and  of  the  pro- 
ceedings consequent  thereon,  shall  be  paid  by 
such  parties  to  the  proceedings  as  the  Court 
before  whom  the  case  is  tried  may  direct.  Any 
costs  directed  to  be  paid  by  the  county  authority 
shall  be  deemed  to  be  expenses  properly  in- 
curred by  such  authority,  and  shall  be  paid 
accordingly  out  of  the  county  rate;  and  any 
costs  directed  to  be  paid  by  the  highway  autho- 
rity shall  be  deemed  to  be  expenses  properly 
incurred  by  such  authority  in  maintenance  of 
the  roads  within  their  jurisdiction,  and  shall  be 
paid  out  of  the  funds  applicable  to  the  mainten- 
ance of  such  roads." 

(2)  66  Law  J.  Rep.  M.C,  130;  Law  Rep. 
19  Q.B.  D.  602. 
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the  expenses  to  the  highway  authority. 
If  the  highway  authority  decline  to  comply 
with  the  order  until  their  liability  has 
been  determined,  the  county  authority  are 
to  prefer  a  bill  of  indictment  against  them 
at  the  assizes,  and  in  the  meanwhile  the 
order  is  suspended.  A  new  procedure  is 
thus  provided  to  decide  whether  the  high- 
way authority  is  liable  or  not,  instead  of 
the  old  form  of  proceeding  against  the 
parish.  K  the  objections  raised  by  the 
defendants  prove  invalid,  instead  of  judg- 
ment being  given  against  them,  the  order 
of  the  county  authority  comes  into  force. 

The  whole  procedure  is  harmonious  and 
oonsistent.  If  the  highway  authority 
succeed,  the  order  becomes  void ;  if  not, 
the  order  revives  and  must  be  carried  out. 

Smith,  J. — I  am  of  the  same  opinion. 
Under  the  old  Highway  Acts  the  inhabi- 
tants were  indicted;  but  this  Act  of  1878 
has  created  a  different  mode  of  testing  and 
enforcing  the  liability  of  the  highway 
authority  to  repair.  The  statute  is  dis- 
tinct and  unambiguous,  and  I  therefore 
agree  that  this  order  must  be  discharged. 

Order  discharged. 

Solicitors — Badham  &  Williams,  agents  for 
W.  L.  Williams,  Wakefield,  for  the  prosecu- 
tion ;  Sharpe,  Parkers  &  Co.,  agents  for  C.  J. 
Hudson,  Town  Clerk  of  Wakefield,  for  de- 
fendants. 


1888 
April  26 


26. 1 


THE  TYNEHOUTH  UNION  GUAR- 
DIANS  V,  BACKWORTH  OVER- 
SEERS. 

Poor  Law  —  Contribution  to  Rural 
Sanitary  Authority — Parochial  Assessment 
— Union —  Township —  Valuation  List  — 
Precept  of  Guardians  to  Overseers — War- 
rant of  Justices — Discretion — 2  <fc  3  Vict, 
c.  84—25  dc  26  Vict.  c.  103. 

The  guardians  of  a  union  claimed  and 
received  sums  from  the  overseers  of  a  town- 
ship under  precepts  based  upon  the  then 
existing  valuation  list.  It  was  subsequently 
decided,  on  an  appeal  against  a  rate  by 
colliery  owners  who  represented  two  Udrds 
of  the  township ,  that  tlie  valuation  list  was 
too  high.  The  overseers  did  not  appeal 
against  the  valuation  list  under  the  32nd 
section  of  the  Parochial  Assessment  Acty 
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Tynemouth  Gtiardiatis  v.  JSaokmorth  Overseers. 

1862,  but  J  having  refunded  the  amotmt 
overpaid  by  the  colliery  ovmers^  claimed 
credit  for  the  eaxess  paid  by  them  to  the 
guardians :  —  H  eld,  that  the  guardians 
might  give  credit  for  the  sume  overpaid  by 
the  overseers,  even  though  the  latter  had 
not  appealed  against  the  valuation  list; 
and  that  Justices  might  refuse  to  enforce 
by  distress  warrant  the  guardians^  precept 
for  a  general  rate  based  on  the  old  valua- 
tion list  when  it  appeared  that  such  sum>s 
had  already  been  paid  in  excess  by  the 
overseers. 

This  was  a  Case  stated  by  Justices  for 
the  county  of  Northumberland  at  a  ses- 
sions held,  at  the  end  of  1887,  at  Tyne- 
mouth, on  the  hearing  of  a  summons  to 
enforce  two  precepts,  dated  respectively 
the  23rd  of  September,  1886,  and  the  24th 
of  March,  1887,  to  the  overseers  of  the 
township  of  Backworth,  for  two  sums  of  24Z. 

The  facts  were  as  follows  :  The  town- 
ship of  Backworth  was  valued  on  the 
valuation  list  of  March,  1884,  at  a  rate- 
able value  of  14,163/ ,  of  which  the  Back- 
worth  colliery  was  assessed  at  two  thirds. 
On  the  27th  of  May,  1884,  the  owners 
of  the  colliery  appealed  to  the  Quarter 
Sessions  against  a  rate  made  on  the  22nd 
of  April,  1884,  on  the  ground  that  the 
colliery  was  overvalued. 

This  appeal  was  respited,  but  the  over- 
seers allowed  the  colliery  owners  a  reduc- 
tion of  twenty- five  per  cent,  off  all  rates 
till  its  decision.  In  April,  1885,  the  appeal 
was  referred  to  an  arbitrator,  who,  by  his 
award  dated  the  24th  of  September  follow- 
ing, reduced  the  assessment  on  the  colliery 
by  forty-three  per  cent.  Thereupon  the 
overseers,  who  had  between  May,  1884, 
and  September,  1885,  allowed  the  collieiy 
owners  a  reduction  of  twenty-five  per 
cent.,  refunded  to  them  the  difference  be- 
tween the  twenty-five  per  cent,  and  the 
forty- three  per  cent,  found  by  the  ai*bi- 
trator,  in  respect  of  rates  made  in  the 
interval.  In  the  meantime,  however,  the 
overseers  had  paid  the  sums  demanded  of 
them  in  the  guardians'  precepts,  which 
had  been  based  on  the  full  unaltered  value 
of  the  parish.  Accordingly,  when  the  two 
precepts  of  the  23rd  of  September,  1886, 
and  the  24th  of  March,  1887,  were  soupfht 
to  be  enforced  by  the  guardians  of  the 


union  before  the  Justices  against  the 
overseers  of  the  township,  the  overseers 
claimed  that,  as  they  had  been  paying  on 
too  high  a  valuation,  there  was  money 
ali-eady  in  the  hands  of  the  guardians 
which  should  properly  be  credited  to  thera, 
and  that,  therefore,  they  ought  not  to  be 
compelled  to  pay,  but  should  have  credit 
for  the  payments  made  in  excess  during 
the  pendency  of  the  colliery  owners'  appeal. 

Lawson  Walton,  for  the  guardians  of 
the  union. — This  is  an  appeal  from  the 
Justices  of  Northumberland,  at  Tyne- 
mouth, who  refused  to  order  the  oversews 
for  the  township  of  Backworth  to  pay 
contributions  in  accordance  with  precepts 
of  the  guardians  at  Tynemouth  union. 
The  question  in  the  Case  stated  by  the 
Justices  is.  Were  they  justified  in  their  re- 
fusal 9 

It  is  submitted  that  the  Justices  ought 
to  have  issued  their  warrant  on  the 
ground  that  their  duty  to  do  so  was 
ministerial  only.  They  had  no  choice  in 
the  matter,  since  there  were  no  grounds 
upon  which  they  could  legally  refuse  their 
warrant — The  Queen  v.  Boteler  (1). 

Even  if  they  were  not  bound  to  issue  it, 
it  is  submitted  that  they  have  wrongly 
thought  fit  to  refuse  to  do  so,  and  the 
Crown  has  power  to  review  and  control 
their  discretion — Ex  parte  The  Guar- 
dians of  Bridgend  and  Gowhriflge  Union 
(2).  The  first  material  point  is  that 
the  valuation  list,  as  between  the  union 
and  the  parish,  was  duly  made  and  never 
appealed  against,  and  that  payments  were 
made  by  the  parish  to  the  union  under 
that  list. 

It  follows,  therefore,  that,  as  between 
the  parish  and  the  union,  contribution 
orders  have  been  properly  made  and  paid. 

These  accounts  have  all  been  duly  au- 
dited, and  no  provision  exists  under  which 
these  payments  and  the  audit  can  be  dis- 
turbed. 

The  guardians'  sole  remedy  for  this 
money  is  a  distress  warrant  issued  by  the 
Justices.  As  a  fact  they  have  not  the 
funds  in  hand,  and  have  no  power  to  raise 
the  fund. 

[Field,  J. — ^We  have  then  to  decide  if 

(1)  4  Bli.  N.S.  959  ;  33  Law  J.  Rep.  M.C.  101. 
(2)^9  Law  Times,  N.S.  720. 
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the  remedy  by  distress  is  to  be  carried 
out.] 

As  between  the  union  and  the  parish, 
the  hands  of  the  guardians  are  tied  until 
the  parish  appeals  from  the  valuation  list 
In  the  case  of  a  parish  making  no  objec- 
tion to  a  valuation  list,  it  is  submitted 
that  no  question  can  arise  as  to  the  pro- 
priety of  a  distress  warrant. 

[Field,  J. — Bat  for  two  years  the 
guardians  assei*ted  a  valuation  list  to  be 
correct  which  was  found  to  be  wrong, 
how  can  you,  then,  place  the  blame  on  the 
parish)] 

The  parish  are  in  this  difficulty :  they 
were  parties  to  the  reduction  of  twenty- 
five  per  cent,  granted  to  the  colliery 
owners,  but  the  union  was  not.  The 
union  collected  and  disbursed  the  money 
paid  by  the  parish,  and  there  is  no  fund 
out  of  which  they  can  recoup  themselves. 
The  guardians  cannot  levy  a  rate.  These 
payments  are  contributions  to  a  rural 
sanitary  authority^  and  not  poor  rates. 
Newbould  v.  CouUman  (3)  is  some  autho- 
rity on  the  point  of  the  jurisdiction  of 
Justices.  It  is  submitted  that  here  the 
overseers  of  the  parish,  having  paid  these 
contributions,  and  never  having  challenged 
them,  cannot  now  seek  to  get  the  money 
back  as  having  been  paid  under  a  mis- 
taken view  of  the  law. 

Hcde  V.  The  Guardians  of  City  of  Lon- 
don Union  (4)  [mentioned  by  Mr,  R.  Cun- 
ningham Glen]  is  to  be  distinguished  from 
the  present  case,  because  here  the  payment 
to  the  Backworth  overseers  would  not  be  a 
general  expense,  and  so  the  auditor  could 
not  allow  it. 

Ji.  Cunningham  Glen,  for  the  overseers 
of  the  parish  (the  respondents),  was  not 
called  upon  to  argue. 

Field,  J. — This  is,  in  my  opinion,  quite 
a  plain  case,  and  I  see  no  difficulty  in  up- 
holding the  decision  of  the  Justices.  At 
first  I  thought  there  might  have  been 
some  legal  disability  on  the  part  of  the 
union  which  pi-e vented  the  guardians 
giving  the  parish  credit  for  the  payments 
in  excess.     But  in  reality  there  is  no  such 

(3)  6  Exch.  Rep.  189;  20  Law  J.  Rep.  M.C, 
149. 

(4)  6  Com.  B.  Rep.  N.S.  86.3 ;  28  Law  J.  Rep. 
M.C.  6. 


disability,  nor  is  there  an; 
them  from  adopting  the  p 
course. 

In  1884  the  townshi] 
was  entered  on  the  v 
14,163/.  j  the  colliery  ow 
the  largest  occupiers,  i 
assessed  at  a  very  large  i 
assessment  they  appeale 
ultimately  agreed  that  tl 
be  referred  to  the  award 
Puring  the  time  occupiec 
tion,  twenty-five  per  cer 
by  the  overseers  of  the  j 
liery  owners.  Ultimate! 
found  that  the  amount 
colliery  owners  were  ass 
three  per  cent,  in  excess 
able  value.  Upon  this  ti 
turned  to  the  coUiery  o^ 
ence  between  the  twent 
they  had  allowed  and  the 
cent,  found  by  the  arbil 
rates  made  and  levied  dui 
between  the  appeal  and 
award. 

Meanwhile  the  overs< 
tinned  to  pay  to  the  unic 
valuation,  and  now  clai: 
entitled  to  credit  for  payn 
excess  of  the  amounts  r( 
colliery  owners. 

The  guardians  do  not 
falling  in  with  this  an 
having  issued  two  precep 
Justices  to  enforce  th 
warrants. 

The  questions  for  us  to  < 
the  Justices  a  discretion  1 
they  exercised  their  discn 
refusing  to  issue  these  wa 
opinion  that  they  have  a 
them  by  the  1st  section  c 
84,  and,  further,  that  the} 
before  us  exerdsed  it  proj 

As  to  the  course  to  bi 
guardians,  I  think  Hale 
Union  (4),  as  suggested  1 
an  authoiity  in  point 
the  clerk,  ran  away  with  i 
guardians,  and  it  was  hel( 
which  the  respondents, 
had  lost  by  his  defalcati 
made  good  in  their  hands, 
to  the  opinion  of  the  C 
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Bench  in  Waddington  v.  The  Guardians  of 
the  Poor  of  the  City  of  London  (5),  by 
orders  apportioning  the  amount  amongst 
the  various  parishes  of  the  union,  or,  ac- 
cording to  the  course  suggested  by  the 
Court  of  Exchequer  Chamber  in  the  same 
case,  by  throwing  the  whole  loss  on  those 
parishes  exclusively  for  which  Manani 
was  collector. 

Here  the  guardLans  can  recoup  them- 
selves by  apportioning  the  amount  among 
the  various  parishes  of  the  union,  and, 
this  being  so,  the  Justices  have  exercised  a 
sound  discretion  in  refusing  to  issue  dis- 
tress warrants  for  the  whole  sums  due 
from  the  overseers  of  the  township  of 
Backworth  upon  the  old  valuation. 

Wills,  J. — I  am  of  the  same  opinion. 
At  the  same  time  I  am  not  at  all  surprised 
that  the  appellants  in  this  case — the  guar- 
dians— should  desire  to  have  the  opinion 
of  the  Court. 

At  first  sight  the  matter  does  indeed 
appear  to  be  complicated  enough,  but  when 
it  is  looked  into  carefully  the  question 
for  our  decision  turns  out  to  be  simple. 
It  is  simply  this,  supposing  the  over- 
seers of  the  township  of  Backworth  had 
under  section  32  of  the  Union  Assessment 
Committee  Act,  1862  (25  &  26  Vict.  fe. 
103),  appealed  against  the  valuation  list, 
and  made  the  guardians  party  to  the 
appeal,  could  it  be  urged,  as  it  has  been 
to-day,  that  the  Justices  ought  to  issue 
their  distress  warrants  in  respect  of  these 
two  precepts  to  the  overseers  of  Backworth 
alone?  Certainly  the  old  valuation  list 
was  acted  on  in  the  meantime,  and  the 
precepts  properly  made  and  paid,  until  it 
was  discovered  that  they  had  been  based 
on  a  valuation  decided  to  be  too  high. 
But  why  should  the  overseers  appeal  when 
the  appeal  by  the  colliery  owners  practi- 
cally settled  the  whole  matter.  Such  an 
nppeal  on  their  part  would  merely  be 
litigating  precisely  the  same  point  as  the 
one  already  settled  upon  the  appeal  of  the 
colliery  owners,  who  represented  two 
thirds  of  the  township. 

When  the  result  of  this  appeal  was 
known,  and  it  was  discovered  that  the 
valuation  list  was  wrong,  it  was  surely 
within    the  scope  of  the  guardians'  au- 

(.5)  28  Law  J.  Rep.  M.C.  113. 


thority  to  correct  it  and  make  allowanoe 
for  payments  in  excess  erroneously  made. 

It  is  said  that  there  is  no  machinery 
enabling  the  guardians  to  do  this ;  but  I 
think  the  very  absence  of  such  machineiy 
shews  that  they  have  such  a  power.  I 
cannot  help  thinking  that  it  must  have 
been  present  to  the  mind  of  any  one 
who  had  anything  to  do  with  the  Act, 
that  such  a  state  of  things  as  we  have 
here  might  certainly  arise.  It  cannot 
have  been  intended  that  the  same  appeal 
involving  precisely  the  same  points  should 
be  litigated  twice  over.  Although  it  is 
true  that  the  overseers  did  not  appeal 
under  the  32nd  section,  I  fail  to  see  any 
difficulty  in  the  way  of  a  reasonable 
course  being  adopted  by  the  guardians. 
Mr.  Walton  has  not  pointed  out  to  us 
everything  that  the  auditor  or  guardians 
have  it  in  their  power  to  do,  but  simply 
those  things  that  cannot  be  done. 

Under  all  the  circumstances  of  the  case, 
an  appeal  by  the  overseers  would  have 
been  practically  a  matter  of  form ;  and  as 
it  would,  as  I  said  before,  have  litigated 
the  same  point  twice  over,  I  consider  it 
was  quite  unnecessary. 

These  precepts  were  properly  made,  and 
no  exception  can  be  or  is  taken  to  them  in 
point  of  form ;  but  the  overseers  say  that 
they  have  in  fact  already  paid  the  money, 
since  they  are  entitled  to  credit  for  the 
excess  already  overcharged  to  and  overpaid 
by  them.  I  quite  agree  that  the  Justices 
were  not  wrong  in  dismissing  the  applica- 
tion to  enforce  these  two  precepts.  It  is 
clear  that  they  had  a  discretion  under  the 
Ist  section  of  2  &  3  Vict.  c.  84,  which  pro- 
vides that  they  are  to  order  the  warrant  if 
they  think  fit.  And  I  think  that  in  this 
case  they  have  exercised  their  discretion 
reasonably.  The  appeal  must,  accordingly, 
be  dismissed. 

JppecU  dis7uissed. 

Solicitors — Williamson,  Hill  &  Co.,  agents  for 
A.  Wliitehorne,  North  Shields,  for  appellants; 
Scott  &  Co.,  agents  for  Daglish  &  Mulcaster, 
Ncwcastle-on-Tyne,  for  respondents. 
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provided  for  the  reception  and  relief  of 
poor  persons — that  is  to  say,  'for  the 
lodging,  maintenance,  medicine,  clothing, 
care,  and  treatment  of  pauper  lunatics.' 

"  The  committee  of  visitors  of  the  asylum 
duly  appointed  the  medical  superinten- 
dent, medical  officers,  steward,  and  chaplain, 
under  section  55  of  the  last-mentioned 
Act. 

''The  medical  superintendent,  medical 
officers,  steward,  and  chaplain  are  each  re- 
spectively charged  to  the  income  tax  under 
schedule  E  in  amounts  exceeding  1601, 
per  annum. 

"  The  apartments  occupied  by  the  medi- 
cal superintendent,  medical  officers,  and 
stewaixl  are  situate  in  and  form  part  of 
the  asylum  buildings. 

"  The  chaplain  occupies  a  house  separate 
from  the  asylum  buildings,  but  situated 
within  the  asylum  grounds. 

"  The  apartments  occupied  by  the  medi- 
cal superintendent,  medical  officers,  and 
steward,  and  the  house  occupied  by  the 
chaplain,  are  not  rated  or  charged  in  the 
poor  rate  assessment  in  accordance  with 
the  provisions  of  section  35  of  the  Limatic 
Asylums  Act,  1853. 

"  The  clerk  of  the  peace  contended  that 
neither  the  county  Justices  nor  the  com- 
mittee of  visitors  were  liable  to  pay  income 
tax  under  schedule  A  in  respect  of  the 
apartments  occupied  by  the  medical  super- 
intendent, medical  officers,  and  steward, 
and  the  house  occupied  by  the  chaplain,  on 
the  following  grounds : — 

"  1 .  That  the  medical  superintendent  was 
bound  by  Act  of  Parliament  to  be  resident 
in  the  asylum,  and  that  the  medical  officers 
and  steward  were  also  bound  to  reside 
within  the  building  by  order  of  the  com- 
mittee of  visitors. 

"  2.  The  medical  superintendent,  the 
steward,  and  medical  officers  may  be 
transferred  by  order  of  the  Justices,  or  in 
case  of  the  medical  officers  and  steward,  by 
order  of  the  medical  superintendent,  at  a 
moment's  notice  from  one  set  of  rooms  to 
another. 

"  3.  The  medical  officers  have  not  exclu- 
sive occupation  of  theii*  apartments,  the 
medical  superintendent,  the  steward,  and 
housekeeper  each  having  a  master  key 
thereto. 

"  4.  There  is  no  such  occupation  either 
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by    the    committee    of  visitors,    or    the 
Justices,  or  by  the  medical  officers  as  con- 
templated by  the  Act  5  &  6  Vict.  c.  35. 
8.  63.  No.  IX.  rule  2. 

"  5.  The  chaplain  .is  bound  to  reside  in 
the  house  which  has  been  built  expressly 
for  the  purpose  of  a  chaplain's  house. 

"6.  The  furniture  in  the  case  of  the 
medical  officers  and  steward  is  supplied 
wholly,  and  in  the  case  of  the  medical 
superintendent  and  chaplain,  chiefly,  by 
the  Justices.  The  medical  officers  and 
steward  are  also  boarded  at  the  expense  of 
the  county  rates.  The  medical  super- 
intendent and  chaplain  are  not  so  boarded. 

"  7.  The  Justices  are  bound  by  16  <k  17 
Vict.  c.  97,  to  provide  an  asylum  for 
pauper  lunatics,  and  the  building  is  erected 
out  of  the  county  rates,  and  there  is  no 
beneficial  occupation  on  the  part  of  any 
of  the  officers,  they  being  servants  of  the 
Justices  or  of  the  committee  of  visitors, 
and  their  occupation  being  compulsory. 

"8.  The  medical  superintendent  and 
other  officers  were  not  removable  by  order 
of  the  Justices  to  any  other  asylum  within 
the  county,  but  were  liable  to  be  dis- 
charged at  three  monUis'  notice. 

"  The  surveyor  contended  that  the  county 
Justices  were  the  occupiers  of  the  whole 
of  the  asylum  within  the  meaning  of  the 
Income  Tax  Acts,  although  a  permissive 
right  of  enjoyment  had  been  given  for  the 
time  being  to  the  several  officers,  and  that 
the  Justices  were  liable  to  the  duty  charged 
for  so  much  of  the  said  asylum  as  is  occu- 
pied by  officers  having  an  income  of  150/. 
a  year." 

The  commissioners,  being  of  opinion  that 
the  assessment  could  not  lawfully  be  made, 
discharged  it,  but  at  the  instance  of  the 
surveyor  stated  a  Case. 

The  following  admissions  were  agreed 
upon : — 

"  It  is  admitted  that  statements  of  ^t 
made  by  the  clerk  of  the  peace  under 
heads  of  his  contentions,  numbered  re- 
spectively 1,  2,  3,  5,  6,  and  8,  are  true  and 
correct. 

"  It  is  further  admitted  as  stated  in  his 
contention  No.  7  that  the  asylum  building 
has  been  erected  out  of  the  county  rates, 
and,  except  as  stated  in  the  Case,  there  is 

f  any  of  the 
f  the  Justices 


or  of  the  committee  of  visitors,  and  their 
occupation  being  compulsory. 

"  It  is  further  admitted  that,  as  prescribed 
by  the  County  Property  Acts,  1858  and 
1871,  the  legal  estate  of  the  land  upon 
which  the  asylum  is  built  has  been  con- 
veyed to,  and  is  now  vested  in,  the  clerk 
of  the  peace  of  the  county  of  Lancaster  in 
trust  for  the  purposes  of  the  Lunatic 
Asylums  Acts. 

''  The  questions  for  the  opinion  of  the 
Court  are : — 

"  1.  Whether  the  asylum,  or  any  part 
thereof,  is  properly  assessable  to  the  in- 
jcome  tax  under  schedule  A. 

"  2.  If  the  asylum,  or  some  part  thereof, 
is  properly  assessable  to  income  tax,  are 
the  Justices  of  the  county  for  the  time 
being  chargeable  with  income  tax  in  re- 
spect of  the  said  asylum,  or  part  thereof, 
under  schedule  A  ? 

"3.  If  the  said  asylum,  or  any  part 
thereof,  is  properly  assessable  to  income 
tax  under  schedule  A,  and  the  said  Jus- 
tices are  not  chai^eable  with  income  tax, 
whether  the  committee  of  visitors  for  the 
time  being,  or  the  officers  residing  in  the 
asylum,  or  the  clerk  of  the  peace,  or  the 
inhabitants  or  ratepayers  of  the  county,  oi 
any  other  person  or  body  of  persons,  are 
chargeable  with  such  income  tax  f 

"  4.  If  part  only  of  the  asylum  is  charge- 
able, what  part  is  chargeable,  and  in  what 
capacity,  and  how  is  the  amount  to  he 


"  5.  Whether  the  assessment  can  in  law 
be  maintained,  and  whether  the  commis- 
sioners' decision  was  right  f " 

The  Attorney-General  {Sir  R.  E.  Wthitm', 
Q.C.),  The  Solicitor-General  {Sir  E.  Clarke 
Q.G,)y  and  Dicey,  for  the  appellant. 

Gairmford  Bruce,  Q.G.,  and  W.  C.  Snafy 
for  the  respondents. 

The  arguments  on  either  side,  together 
with  the  decisions  cited,  are  exhaustively 
stated  and  dealt  with  in  the  judgment. 

Gur.  adv,  wU, 

Pollock,  B.  (on  April  24,  1888),  de- 
livered the  following  judgment,  as  being  that 
of  himself  and  Hawkins,  J. — This  is  an 
appeal  from  a  decision  of  Income  Tax  Con- 
missioners,  whereby  they  discharged  an 
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assessment  of  income  tax  made  on  the 
Justices  of  Lancashire  for  the  year  ending 
the  5th  of  April,  1888,  in  respect  of  certain 
parts  of  the  Whittingham  County  Lunatic 
Asylum  used  as  apartments^  for  the  medical 
saperintendent,  medical  officers,  and  stew- 
ard, and  in  respect  of  a  separate  house 
occupied  hy  the  chaplain. 

The  assessment  appealed  against  was 
under  schedule  A,  and  in  the  following 
form :  "  Justices  of  the  county  of  Lan- 
caster.— Whittingham  Union,  confined  to 
such  portions  of  the  public  building,  offices, 
and  premises  belonging  to  the  asylum  as 
are  occupied  by  officers  whose  whole  in- 
come amounts  to  or  exceeds  160/.  per 
annum." 

The  £buH»  material  to  our  decision  are  as 
follows :  The  Whittingham  Asylum  is  a 
county  lunatic  asylum  established  under 
16  <fe  17  Vict.  c.  97.  The  committee  of 
yiaitora  of  the  asylum  (appointed  by  the 
Justices  under  sections  2  and  21)  duly 
appointed  the  medical  superintendent, 
medical  officers,  and  steward,  and  chaplain 
under  section  55  of  the  Act.  These  officers 
are  respectively  charged  to  the  income  tax 
under  schedule  E  in  amounts  exceeding 
150Z.  per  annum. 

The  apartments  occupied  by  the  medical 
superintendent,  medical  officers,  and  stew- 
ard are  situate  in  and  form  part  of  the 
asylum  buildings.  The  chaplain  occupies 
a  house  separate  from  the  asylum  biuld- 
ingSy  but  within  the  grounds.  The  medical 
superintendent  is  bound  by  section  55  of 
the  Act  to  be  resident  in  the  asylum ;  and 
the  medical  officers  and  steward  are  bound 
to  reside  within  the  building,  by  order  of 
the  committee  of  visitors.  The  medical 
superintendent,  the  medical  officers,  and 
steward  may  be  transferred  by  order  of  the 
Justices,  or  in  the  case  of  the  medical 
officers  and  steward  by  order  of  the  medical 
superintendent,  at  a  moment's  notice,  from 
one  set  of  rooms  to  another.  The  medical 
officers  have  no  exclusive  occupation  of  the 
i^iartments;  the  medical  supeiintendent, 
the  steward,  and  the  housekeeper  each 
possessing  a  master  key. 

The  chaplain  is  bound  to  reside  in  the 
house  which  has  been  built  expressly  for 
a  chaplain's  house. 

The  furniture  in  the  case  of  the  medical 
officers  and  steward  is  supplied  wholly,  and 
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in  the  case  of  the  me 
and  chaplain  chiefly,  1 
medical  officers  and 
boarded  at  the  expens 
whilst  the  medical 
chaplain  are  not  so  boi 
are  bound  by  the 
asylum  for  pauper  lur 
ing  is  erected  out  o 
There  is  no  beneficia 
part  of  the  officers, 
either  of  the  Justices 
of  visitors;  and  their 
pulsory.  They  are  nc 
of  the  Justices  to  any 
the  county,  but  are  li 
three  months'  notice. 

The  liability  to  ass( 
dule  A  arises  as  follow 

By  the  Licome  Ta 
17  Vict.  c.  34),  the 
(schedule  A),  ^'  for  an 
property  in  all  land 
ditaments,  and  herit 
Kingdom,  and  to  b€ 
twenty  shillings  of 
thereof"  These  duti 
to  be  assessed  and  col 
gulations  and  provis 
Tax  Act,  1842  (5  <fe  6 

By  schedule  A,  rul* 
Act  (1842),  the  annua 
ments,  hereditaments, 
under  the  schedule  (A 
to  be — ^if  the  same  ar( 
— at  the  rack-rent  "ai 
worth  to  be  let  by  tl 
shall  be  construed  to  < 
tenements,  and  heredil 
capable  of  actual  occi 
nature,  and  for  whate 
or  enjoyed,  and  of  wh 

By  the  second  pai 
IX.,  "Every  person 
any  lands  or  tenemc 
and  considered,  for  t 
Act,  as  the  occupiei 
tenements,"  and  by  & 
duties  are  to  be  asse 
tenements,  and  hen 
occupied  at  the  tin 
not."  Unless,  theref 
in  question  are  exem] 
or  by  the  provisions 
seems  dear  that  they 
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tax  under  schedule  A,  as  coming  within 
the  words  "  all  lands,  tenements,  <fec." 

The  only  exemption  by  statute  which 
has  any  apparent  reference  to  the  present 
case  is  that  contained  in  5  &  6  Yict  c.  35. 
s.  61,  No.  VI.,  providing  that  allowance  is 
to  be  made  undw  schedule  A,  for  the  duties 
charged  "  on  any  hospital,  public  school,  or 
almshouse,  in  respect  of  the  public  build- 
ings, offices,  and  premises  belonging  to  such 
hospital,  public  school,  or  almshouse,  and 
not  occupied  by  any  individual  officer  or 
the  master  thereof,  whose  whole  income, 
however  arising,  estimated  according  to 
the  rules  and  directions  of  this  Act,  shall 
amount  to  or  exceed  150^.  per  annum,  or 
by  any  person  paying  rent  for  the  same." 

It  seems  only  necessary  to  read  this 
section  to  see  that  the  apartments  occu- 
pied by  the  medical  superintendent,  me- 
dical officers,  and  steward,  and  the  house 
occupied  by  the  chaplain,  the  income  of 
each  of  whom  exceeds  150Z.  per  annum, 
come  within  the  scope  of  the  Income  Tax 
Acts,  and  not  within  the  allowance  provided 
for. 

A  more  serious  question  arises  when 
we  come  to  consider  the  objection  made 
by  the  respondents,  upon  the  ground  that 
the  apartments  are  in  the  nature  of  Crown 
property,  and  are  solely  used  for  Crown 
purposes. 

The  principle  upon  which  this  exemp- 
tion depends  is  thoroughly  established, 
and  may  be  said  to  rest  upon  the  well 
known  rule  of  law  that  the  Crown  (by 
virtue  of  its  prerogative)  is  not  bound  by 
any  statute  unless  it  be  expressly  named. 
This  is  explained  by  Lord  Kenyon  in 
The  King  v.  Cook  (1),  where  it  was  held 
that  the  post-horse  duty  imposed  by  25 
Geo.  3.  c.  51,  was  not  payable  in  respect  of 
horses  employed  in  forwarding  public  ex- 
presses on  the  service  of  the  Crown.  Since 
that  decision  there  have  been  many  in- 
stances in  which  public  buildings  used  for 
Government  purposes  only  have  been  held 
to  be  exempt  from  poor  rates.  Thus,  the 
Horse  Guards — Lord  Amherst  v.  Lord  Som- 
mers  (2) — ^the  Post  Office — Smith  v.  Bir- 
minghcm  (3) — ^and  the  Admiralty — The 

(1)  3  Term  Rep.  519. 

(2)  2  Term  Rep.  372. 
C3)  7  K.  &  B.  483. 


Queen  v.  Stewart  (4) — have  ail  been  held 
to  be  exempt  from  poor  rates  upon  this 
ground.  In  some  of  the  cases  which  fol- 
lowed those  the  Court  appears  to  have 
gone  further,  and  aUowed  the  exemption 
in  favour  of  premises  occupied  by  Im- 
provement Commissioners  and  others,  who 
used  them  for  public  purposes  other  than 
Crown  or  Government  purposes;  but  in 
the  case  of  The  Tyne  ImprovemerU  Com- 
miasioners  v.  Chirton  (5)  those  cases  were 
all  brought  to  the  attention  of  the  Court, 
and  Lord  Campbell,  in  giving  judgment^ 
distinctly  rests  the  right  to  exemption 
upon  the  ground  that  the  purposes  for 
which  the  property  is  occupied  are  pur- 
poses created  by  the  ^^  Government  of  the 
country."  And  in  The  Mersey  Docks  and 
Harbour  Board  v.  Cameron  (6)  the  Hooae 
of  Lords  gave  effect  to  and  confirmed  that 
decision.  Mr.  Justice  Blackburn,  in  de- 
livering the  opinion  of  the  Judges,  states 
that  the  exemption  depends  entirely  upon 
the  occupier,  and  not  on  the  title  to  the 
property ;  and,  after  reviewing  the  autho- 
rities, he  says  that  '*  in  all  cases  in  which 
the  exemption  has  been  allowed  the  pur- 
poses of  the  occupation  are  public  purposes 
of  that  kind  which,  by  the  constitution  of 
this  country,  fall  within  the  province  of 
Government,  and  are  committed  to  the 
Sovereign,  so  that  the  occupiers,  though 
not  perhaps  strictly  servants  of  the  So- 
vereign, might  be  considered  in  consimiU 
casu"  And  Lord  Westbury,  at  p.  506, 
says  that  the  public  purposes,  to  make 
good  an  exemption,  *^  must  be  such  as  are 
required  and  created  by  the  Government 
of  the  country,  and  are  therefore  to  be 
deemed  part  of  the  use  and  service  of  the 
Crown." 

In  Coomher  v.  The  Justices  of  Berkshire 
(7)  the  Court  of  Queen's  Bench,  the  Court 
of  Appeal,  and  the  House  of  Lords  all 
held  that  the  question  whether  premises 
are  liable  to  be  rated  for  the  reli^  of  the 
poor,  and  whether  they  are  liable  to  he 
taxed  for  income  tax,  is  for  the  above 


(4)  8  E.  &  B.  .H60. 

(6;  1  E.  &  E.  616;  28  Law  J.  Rep.  M.C.  131. 

(6)  II  H.L.  Cas.  448  ;  35  Law  J.  Rep.  M.C.  1. 

(7)  61  Law  J.  Rep.  Q.B.  297;  62  ibid.  81; 
63  ibid.  239 ;  I^w  Rep.  9  Q.B.  D.  17;  ibid.  10 
Q.B.  D.  267 ;  ibid.  9  App.  Gas.  61. 
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purpofles  identical.  They  are  agreed  that 
in  order  to  establish  an  exemption  in 
either  case  the  premises  in  question  must 
be  such  that  they  can  be  properly  treated 
as  being  occupied  by  the  Crown  or  for 
Crown  purposes,  or  for  public  purposes  of 
such  a  kind  as  to  fall  within  the  province 
of  Grovemment. 

The  only  remaining  point  for  considera- 
tion upon  this  part  of  the  case  is,  what  is 
the  character  and  purpose  of  the  lunatic 
asylum  which  contains  the  apartments 
assessed  to  the  income  tax  %  ^r.  ,^  ,^11 

It  is  a  county  lunatic  asylum,  built  and 
conducted  under  the  Lunatic  Asylums 
Act,  1853.  By  section  2  of  the  Act  the 
Justices  of  every  county  not  already  hav- 
ing a  lunatic  asylum  are  bound  to  provide 
one,  and  for  this  purpose  to  give  notice  to 
appoint  at  Geneiul  or  Quarter  Sessions  a 
committee  of  Justices  to  provide  an  asylum 
for  the  pauper  lunatics  of  such  county. 

By  section  3  the  Justices  are  bound  to 
appoint  the  said  committee  to  superintend 
the  erecting  or  providing  of  the  asylum, 
with  power  to  treat  and  agree  for  uniting 
with  another  county  or  counties,  alone  or 
together  with  the  subscribers  to  any  ex- 
isting or  future  hospital  established  for 
the  reception  of  lunatics,  and  jointly  erect- 
ing  or  providing  a  lunatic  asylum  for  the 
purposes  of  the  Act,  and  to  agree  for  the 
joint  use  of  any  such  asylum  or  hospital, 
or,  where  they  think  fit,  for  enlarging  the 
same.  Sections  4  to  20  contain  further 
provisions  in  regard  to  the  county  lunatics 
by  uniting  with  another  county  or  counties 
or  with  the  subscribers  to  any  lunatic 
asylum. 

By  section  21  the  committee  elected  to 
superintend  the  erecting  or  providing  of 
an  asylum  is  to  be  deemed  the  committee 
of  visitors  until  visitors  be  duly  elected. 
A  number  of  sections  then  follow  which 
provide  for  the  duties  of  the  visitors  ;  and 
by  section  43,  where  any  asylum  can  accom- 
modate more  than  the  lunatics  of  the 
county,  the  visitors  may  order  the  admis- 
sion of  other  pauper  lunatics  belonging  to 
the  counties  or  boroughs,  upon  payment 
for  their  lodging,  maintenance,  <fec.  By 
section  55  the  visitors  of  every  asylum  are 
to  appoint  a  chaplain,  who  is  to  discharge 
certam  duties  provided  by  that  section. 
They  are  also  to  appoint  a  medical  officer. 
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who  shall  be  resident  in  such  asylum,  and 
a  clerk  and  treasurer,  and  such  other 
officers  and  servants  for  the  asylum  as  the 
committee  may  think  fit. 

The  effect  of  these  provisions  is  that 
the  Justices  of  every  county  are  required 
and  empowered  to  maintain  a  lunatic 
asylum  with  a  proper  staff  of  officers  for 
the  maintenance  and  care  of  pauper  luna- 
tics within  the  county. 

This  is  no  doubt  a  matter  of  public  in- 
terest, and,  in  some  cases,  essential  for  the 
public  wel^re ;  but  as  a  matter  of  duty 
and  necessity  the  Justices  in  carrying  out 
the  requirements  of  the  Act  cannot  be 
said  to  be  discharging  the  functions  which 
belong  to  the  Crown,  or  the  Grovemment 
of  the  country  at  large,  any  more  than  when 
they  are  doing  many  other  things,  either 
in  obedience  to  a  statute  or  otherwise, 
which  are  requisite  for  the  well-being  of 
their  county. 

Another  point  was  raised  by  the  re- 
spondents, which  we  do  not  think  need 
be  dealt  with  at  any  great  length.  It  is 
said  that  the  Crown  has  by  its  prerogative 
the  custody  of  lunatics,  and  that  the  re- 
quirements of  the  County  Lunatic  Asy- 
lums Act  were  but  an  assignment  to  the 
Justices  of  the  different  counties  of  that 
prerogative;  and  therefore  that  the  asy- 
lum and  all  its  apartments  were  exempted 
from  income  tax. 

There  is  no  doubt  as  to  the  existence  of 
the  prerogative  of  the  Crown  with  respect 
to  the  custody  of  lunatics.  It  has  been 
doubted  and  discussed  whether  its  origin 
was  of  common  law  or  by  statute;  but 
that  the  right  exists  is  beyond  all  doubt. 
The  nature  of  it  is  stated  in  Bacon's 
AbrtdgmerU,  title  "  Idiots  and  Lunatics  " 
(7th  ed.  vol.  iv.  p.  272) :  "  It  seems  to  be 
agreed  at  this  day  that  the  king  as  parens 
patrice  hath  the  protection  of  all  hiis  sub- 
jects, and  that  in  a  more  peculiar  manner 
he  is  to  take  care  of  all  those  who  by 
reason  of  their  imbecility  and  want  of 
understanding  are  incapable  of  taking  care 
of  themselves.  This,  in  some  books,  is 
called  a  prerogative  in  the  Crown,  and  in 
others  a  regium  mimus,  or  duty  which  the 
king  owes  his  subjects  in  return  for  their 
subjection  and  allegiance  to  him ; "  for 
which  he  cites  Stan/ord'a  Prerogatwe^ 
2nd  Institute,  and  other  authorities. 
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been  exercised  by  the  Court  of  Chancery 
when  dealing  with  the  property  of  luna- 
tics, and  more  directly  by  the  Commis- 
sioners of  Lunacy  acting  under  statutes 
passed  from  time  to  time,  and  also  by  the 
Judges  and  others  holding  criminal  Courts 
when  carrying  out  the  statutory  provisions 
relating  to  criminal  lunatics.  But  there 
is  no  trace  in  our  law-books  or  elsewhere 
of  the  Crown  having  taken  upon  itself 
the  general  custody  and  maintenance  of 
persons  of  unsound  mind.  Until  the  pass- 
ing of  the  modern  Acts  relating  to  lunatic 
asylums,  both  pauper  and  other  lunatics 
were  habitually  maintained  in  private 
houses,;  hospitals,  and  poorhouses;  and 
even  now  the  relatives  of  a  lunatic,  or 
others  who  do  so  without  profit,  may  keep 
and  maintain  a  lunatic  in  a  private  house 
without  any  licence  to  do  so. 

If  the  contention  of  the  respondents 
were  to  be  given  effect  to,  it  would  seem 
to  follow  that  a  father  or  mother  could  not 
maintain  in  their  cottage  an  imbecile  child 
without  exercising  the  prerogative  of  the 
Crown,  and  partially  acquiring  for  their 
home  the  privilege  of  a  royal  residence. 
The  fallacy  of  this  argument  consists  in 
confounding  two  distinct  matters — one, 
the  prerogative,  privilege,  and  duty  of  the 
Crown  to  protect,  and,  if  necessary,  to  con- 
trol lunatics;  the  other  the  duty  which 
belongs  to  parents,  parishes,  and  counties 
to  maintain  them  if  paupers. 

In  respect  to  this  latter  obligation,  the 
duty  is  identical,  whether  the  pauper  who 
is  maintained  be  a  lunatic  or  a  person  of 
sound  mind ;  and  therefore  it  cannot  cor- 
rectly be  said  that  the  magistrates,  when 
providing  for  the  custody  and  maintenance 
of  pauper  lunatics  in  the  county  lunatic 
asylum,  are  exercising  a  prerogative  of  the 
Crown  or  discharging  a  duty  which  apper- 
tains to  the  public  government  of  the 
county. 

The  last  objection  urged  by  the  respon- 
dents is  one  of  a  more  technical  character, 
but  it  does  not  the  less  require  to  be 
answered  before  judgment  can  be  given  for 
the  appellants.  It  is  this — that  even  if 
it  be  admitted  that  the  apartments  in 
question  are  properly  assessed  to  income 
tax,  the  Justices  of  the  county  of  Lancaster 
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this  does  not  seem  to  us  to  assist  the  re- 
spondents'  argument  much,  for  if  they  are 
a  body  known  to  the  law  and  to  the  Legis- 
lature, it  would  seem  to  follow  that  when 
apartments  in  respect  of  which  income 
tax  is  payable  are  occupied  by  them — that 
is,  by  their  officers  and  servants — the  Jus- 
tices are  the  persons  who,  as  a  body,  ought 
to  be  assessed. 

If  it  were  not  so,  this  curious  con- 
sequence would  follow,  that  there  would 
be  apartments  in  respect  of  which  income 
tax  is  payable,  a  body  of  persons  occupy- 
ing them,  and  beneficially  occupying  them, 
and  if  these  apartments  did  not  exist  the 
Justices  would  be  compelled  to  obtain 
others,  and  yet  no  person  or  body  of  per- 
sons would  be  assessable:  a  conclusion 
so  inconvenient  and  improbable  that  one 
would  be  slow  to  adopt  it. 

But  it  was  fuHher  said,  how  is  the  daim 
of  the  Crown  to  be  enforced)  Can  the 
magistrates  be  made  liable  personally  or 
collectively  f  No  practical  difficulty  seema 
to  present  itself  as  to  this,  for  the  Crown 
can  always  enforce  payment  of  income  tax 
due  and  unpaid,  by  distress  upon  the  pre- 
mises by  virtue  of  its  prerogative,  and  also 
under  the  provisions  of  the  Taxes  Manage- 
ment Act,  1880  (43  <fe  44  Vict.  c.  19), 
s.  86,  and  in  this  particular  case  provision 
is  made  by  the  Income  Tax  Act,  1842, 
section  70,  that ''....  so  £ar  as  respects  the 
duties  chargeable  under  schedule  A,  in  case 
any  lands  charged  to  the  said  duties  shall 
be  unoccupied,  and  no  distress  can  be 
found  on  the  same  at  the  time  such  duties 
shall  be  payable,  it  shall  be  lawful  for  the 
collector  of  the  parish  or  place  ....  for 
the  time  being,  at  any  time  after,  to  enter 
upon  the  said  lands  when  there  shall  be 
any  distress  thereupon  to  be  found,  and 
the  distress  to  seize  and  sell  under  the 
like  powers  as  he  might  have  distrained 
on  the  same  lands  if  in  the  occupation 
of  such  person  at  the  time  the  duties 
became  due.  ..." 

Is  there  then  any  sufficient  ground  or 
reason  in  law  why  the  magistrates  as  a 
body  should  not  be  assessed  f  Their  fono- 
tions,  in  reference  to  the  county  lonatu 
asylums,  are  created  and  regulated  by  the 
Act  of  1853,  and  it  will  be  seen  on  re- 
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ire  empowered  by  section  3  to 
committee  to  superintend  the 
f  the  county  lunatic  asylum,  and 
1  22  to  elect  visitors  annually, 
of  providing  the  asylum  is,  by 
cast  upon  the  Justices  generally, 
g  therefore  at  the  general  objects 
b  as  evidenced  by  its  provisions, 
hat  the  intention  is  to  cast  a  re- 
by  upon  the  Justices  of  every 
provide  county  lunatic  asylums, 
3pute  a  select  number  of  their 
)he  building  and  maintenance  of 
nm,  including  the  appointment 
and  provision  for  their  residence, 
►uld  seem  to  involve  the  imposi- 
i  the  Justices,  as  a  body,  of  all 
onsibilities  necessarily  arising  out 
dtion  in  which  they  are  placed ; 
bween  the  Justicas  generally  and 
littee  of  visitors,  the  view  that 
(OS  are  liable  is  strengthened  by 
leration  of  the  fact  that  a  fresh 
)  of  visitors  is  elected  annually 
2),  and  the  Justices  have  power 
e  to  time  to  fill  up  vacancies 
58),  and  also  by  the  fact  that  the 
not  the  committee  of  visitors 
t6  and  following  sections),  have 
defray  the  moneys,  costs,  and 
payable  for  the  purposes  of  this 
f  the  rates. 

Lb  not  much  authority  affecting 
ion,  but  as  far  as  it  goes  it  seems 
ivour  of  the  assessment.  In  The 
The  Justices  of  Worcestershire  (8) 
Bid  that  the  Justices  as  a  body 
liable  to  poor  rate  in  respect  of 
y  hall ;  but  this  was  upon  the 
aat  the  only  purposes  for  which 
jes  used  the  hall  as  a  body  were 
administration  of  justice,  and 
some  of  them  individually  used 
ng  for  dining  and  sleeping,  this 
n  occupation  by  the  whole  body ; 
giving  judgment  Mr.  Justice 
says  that  "  the  magistrates  form 
lich  is  in  the  nature  of  a  corpora- 
iiblic  purposes  only." 
Qi^en  V.  The  Overseers  of  Fut- 
the  question  was  fully  discussed 
the  committee  of  visitors  of  a 
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pauper  lunatic  asylui 
rates  beyond  the  vah 
was  assessed  at  the 
It  was  held  that  the 
point  such  as  the  one 
case  was  not  taken  ei 
the  Judge  who  decid 

In  The  Justices  of 
ham  (10)  it  was  helc 
the  county  were  rat 
the  poor  for  the  cour 
Chester  Assizes  in  r( 
which  they  received  i 
required  for  the  Ci 
and  for  the  City  Cou 

In  Coo7}iber  v.  I 
shire  (7)  the  point  i 
tion  does  not  appei 
cussed,  or  to  have  be 
of  the  learned  Judge 
or  Mr.  Baron  Hudc 
the  case  was  argued 
Division. 

In  the  Court  of 
Brett  expressed  a  cl 
Justices  could  not  1 
ground  that  they  ai 
nor  are  they  an  asso 
all,  unless  they  be  8 
Sessions. 

"The  Justices," he 
no  property  belongin 
upon  which  anything 
it  can  hardly  be  d 
think,  that  this  tas 
from  them  individu 
Lord  Justice  Baggal] 
he  adopts  the  view  tl 
be  regarded  as  the  ( 
mises,  adds :  ''  I  am, 
assent  to  the  proposii 
beneficial  occupation 
the  Justices,  or  thj 
capable  of  beneficial 
ment  by  any  one." 

The  decision  of  tl 
all  the  Courts,  turner 
the  apartments  in  qu 
for  Crown  purposes 
above  dicta,  thoug 
possible  respect  and  < 
binding.     And  wher 


d.  &  E.  57 ;  9  Law  J.  Rep.  M.O.  81. 
&  S.  451 ;  34  Law  J.  Rep.  M.C.  106. 


(10)  37  Law  J.  Rej 
3  Q.B.  14. 
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by  whom  it  was  decided  appear  to  have 
declined  to  deal  with  the  question  as  to 
who  could  properly  be  made  liable  as 
occupiers,  provided  an  assessment  could 
legally  have  been  made,  and  Lord  Black- 
burn says :  "  I  do  not  think  it  necessary 
to  say  anything  on  what  I  may  call  the 
technical  answers  on  which  the  respon- 
dents' counsel  and  I  think  (to  some 
extent)  Lord  Justice  Brett  relied.  I 
do  not  much  doubt  that,  if  these  premises 
were  taxable,  means  would  be  found  for 
obtaining  payment." 

The  case  is  not  without  some  difficulties, 
in  whatever  light  it  may  be  viewed,  but 
for  the  reasons  we  have  given  it  appears  to 
us  that  the  Crown  is  entitled  to  the  judg- 
ment of  the  Court. 

Since  this  judgment  of  my  brother 
Hawkins  and  myself  was  written,  there 
is  a  case  of  Tunnidiffe  and  others  v. 
The  Overseers  of  BirJcdale  which  came 
before  the  Master  of  the  Bolls,  Lord 
Justice  Fry,  and  Lord  Justice  Lopes,  in  the 
Court  of  Appeal,  and  is  now  reported  (11). 
I  need  only  say  that  that  was  a  case  in 
which  that  Court  took  the  same  view  as  we 
have  done  with  regard  to  the  occupation 
of  a  reformatory  school.  The  same  argu- 
ments were  then  used,  but  the  Judges 
came  to  the  conclusion  that  a  reformatory 
school  could  not  be  considei'ed  as  a  school 
occupied  for  Crown  pui'poses. 

There  will  be  judgment  for  the  Crown, 
therefore,  and  with  costs. 

Judgment  for  Crown, 


Solicitors — Solicitors  to  the  Inland  Revenue, 
for  Crown ;  Ridsdale  &  Sou,  agents  for 
Wilson  &  Hulton,  Preston,  for  respondents. 


(11)  66  Law  J.  Rep.  M.C.  109;   Law  Rep. 
20  Q.B.  D.  450. 


April  14,  16.  /  AND   ANOTHER. 

Jtbstice  of  the  Peace  —  Jurisdiction  — 
Money,  found  on  Prisoner,  not  the  Subject 
of  Charge — Restoration  at  Expiration  of 
Sentence  —  Restitution,  Writ  of — Polios 
{Metropolis)  Act,  1839  (2  dc  3  Vict.  c.  71), 
s.  29 — Summary  Jurisdiction  Act,  1879 
(42  d;  43  Vict.  c.  49),  s,  44. 

A  prisoner  was  convicted  before  a  stipen- 
diary magistrate  of  obtaining  two  sums  of 
6s.  eadi  from  ladies,  by  representing  that 
she  was  collecting  subscriptions  for  a  school 
treat,  and  sentenced  to  two  terms  of  impri- 
sonment with  hard  labour.  Upon  her  ap 
prehension  she  had  been  searched,  and  108t 
loas  found  concealed  about  her  person, 
which  was  transferred  to  the  keeping  of  a 
chief  inspector  of  police.  No  charge  was 
made  against  her  before  the  magistrate  toith 
respect  to  this  sum.  At  the  expiration  of 
her  sentence  she  applied  under  the  iiih 
section  of  the  Summary  Jurisdiction  Act, 
1879, /or  a  return  of  the  money  so  found 
upon  her,  and  the  magistrate  ordered  thai 
a  portion  shovXd  be  returned.  She  subse- 
quently made  a  further  application  for  the 
balance,  when,  at  the  instance  of  the  Commis- 
sioner of  Police,  an  order  nisi  teas  obtained 
to  prohibit  the  magistrate  from  further 
proceeding  in  the  matter: — Held,  upon  this 
order  being  argued,  that  the  prohibitum 
must  go — the  4ith  section  of  the  Summary 
Jurisdiction  Act,  1879,  being  limited  to 
the  case  of  persons  under  charge,  and  to 
the  time  during  which  they  are  under 
charge  ;  whilst  the  Police  (Metropolis)  Act, 
1839  (2  <fe  3  Vict.  c.  71),  section  29,  only 
applied  to  money  in  respect  of  which  a 
charge  had  been  made.  Here  no  charge 
had  been  made  in  respect  of  the  108/., 
consequently  the  magistrate  had  no  juris- 
diction to  order  its  return  to  the  prisoner. ' 

An  order  nisi  had  been  granted,  cailicg 
upon  one  of  the  magistrates  of  the  PoUoe 
Court  sitting  at  Westminster,  and  one 
Mary  Byan,  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  prohibit 
them  from  further  proceeding  in  the  matter 
of  two  several  orders  of  the  said  magis- 
trate, dated  respectively  the  18th  of  Janu- 
ary, 1887,  and  the  9th  of  January,  1888, 
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rapectmg  a  sum  of  money  taken  from  the 
said  Mary  Ryan,  and  then  in  the  custody 
of  a  chief  inspector  of  the  Metropolitan 
Police  Force. 

It  appeared  that  Mary  Ryan  was  con- 
victed on  the  2drd  of  Jane,  1886,  of  two 
offences  under  6  Geo.  4.  c.  83.  s.  4— which 
enacts  that  "  every  person  going  about  as 
a  gatherer  or  collector  of  alms,  or  en- 
deavouring to  procure  charitable  contribn- 
tions  of  any  nature  or  kind,  under  any 
false  or  fraudulent  pretence,"  shall  be 
guilty  of  an  offence  under  the  Act, 
punishable  as  therein  mentioned — and 
was  sentenced  to  two  consecutive  terms 
of  imprisonment  of  three  months  each. 
When  arrested  she  was  searched  by  the 
female  searcher,  and  103Z.  in  gold,  a  hi, 
note,  a  purse  containing  9«.  5^.,  and 
certain  articles  of  jeweUeiy  were  found 
upon  her.  At  the  hearing  before  the 
police  magistrate,  two  ladies  proved  that 
they  had  each  given  Mary  Ryan  5«,,  upon 
the  representation  that  she  was  collecting 
subscriptions  for  a  school  treat ;  and  it  was 
upon  tJieee  charges  that  the  two  several 
convictions  took  place.  After  her  con- 
viction the  money  and  jewelleiy  found 
upon  her  were  taken  to  the  Convict 
Supervision  Office,  and  given  into  the 
charge  of  the  chief  inspector. 

On  the  1st  of  January,  1887,  a  summons 
was  issued  calling  upon  the  Commissioner 
of  the  Metropolitan  Police  Force  to  shew 
cause  why  the  said  property,  or  such  por- 
tion or  portions  thereof  as  were,  in  the 
opinion  of  the  Court,  consistent  with  the 
interests  of  justice,  should  not  be  returned 
to  the  said  Mary  Ryan,  or  to  such  person 
as  she  might  direct,  pursuant  to  section  44 
of  42  &  43  Yict.  c.  49;  and  upon  the 
18th  of  January,  the  learned  magistrate 
adjudged  and  ordered  that  the  defendant 
should  deliver  up  to  the  complainant  the 
jewellery  originally  taken  from  her,  to- 
gether with  the  sum  of  58^.  9«.  6W.,  being 
a  part  of  the  sum  of  108^.  9«.  fiid. ;  and, 
further,  that  the  defendant  should  satisfy 
the  claims  of  divers  persons  admitted  by 
the  complainant  amounting  to  8Z.  9^.,  and 
the  commissioner  should  retain  posses- 
sion of  the  remaining  sum  of  4H.  11«., 
pending  enquiries  as  to  other  claimants. 
The  jewellery  and  the  68Z.  9«.  h\i.  were 
then  returned  to  Mary  Ryan, 
Vol.  67.— M.O. 
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On  the  3rd  of  January,  1888,  an  ap- 
pUcation  was  made  for  payment  of  the 
balance,  41^.  11«.,  still  in  the  hands  of  the 
Commissioner,  and  on  the  9th  of  January 
the  matter  came  on  for  hearing  before  the 
magistrate.  Counsel  on  behalf  of  the 
Commissioner  objected  to  the  jurisdiction 
of  the  magistrate,  who,  however,  held 
that  he  had  jurisdiction ;  and,  having  been 
informed  of  the  result  of  the  enquiries 
made  in  the  meantime,  adjudged  and 
ordered  that  ''  the  Commissioner  give  up 
the  balance  in  hands  of  police — ^namely, 
4U.  11«.— within  21  days." 

Danektoerts,  for  the  Commissioner  of 
Police,  moved  that  the  order  be  made 
absolute. 

Mead  (Poland  with  him),  instructed  by 
the  Treasury,  for  the  learned  magistrate, 
and  Salter  J  for  Mary  Ryan,  shewed  cause. 

The  gist  of  the  argumente,  together 
with  the  cases  dted,  are  fully  dealt  with 
in  the  judgment  of  the  Court. 

Cur.  adm.  vuU, 

FnsLi),  J. — This  is  an  order  niti  for  a 
prohibition  directed  to  one  of  the  learned 
magistrates  of  the  Westminster  Police 
Court,  and  also  to  a  private  individual, 
Mary  Ryan.  It  is  sought  to  prohibit 
further  proceedings  under  two  orders  of 
the  magistrate,  the  effect  of  which  was  to 
compel  the  Police  Commissioner  to  deliver 
to  Mary  Ryan  jewellery  and  money. 
Now  Mary  Ryan  was  some  time  since 
apprehended,  and,  being  taken  to  a  police 
station  and  searched,  on  her  were  found 
jewellery,  and  in  various  shapes  moneys 
amounting  to  108^.  9«.  6<£.  She  steted 
that  all  this  money  was  her  own,  being 
the  balance  of  some  2002.  she  had  brought 
over  from  Ireland.  Nothing  was  said 
to  her  at  the  time  she  was  apprehended 
as  to  the  offence  with  which  she  was 
charged,  but  the  charge-sheet  or  book 
was  filled  up  with  the  usual  informa- 
tion under  different  heads.  The  charge 
itself  consisted  of  this,  '*  Fraudulently 
obtaining  on  the  10th  instant  the  sum 
of  5«.  from  Miss  Magniac,  and  also  the 
sum  of  5^.  from  Miss  Prideauz  Bume, 
by  representing  that  she  was  collecting 
subscriptions  for  the  children's  treat  of 
St.  Peter's,  Eaton  Square,  in  the  pariah  of 
K 
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St.  George's,  Hanover  Square."  Therefore, 
two  separate  offences  were  charged  on  the 
same  day  of  obtaining  two  separate  sums 
of  5^.  from  two  separate  people. 

Then  the  charge  goes  on  to  say,  **  and 
further  with  endeavouring  to  procure 
charitable  contributions  under  false  pre- 
tences." 

Thus  there  are  three  charges,  two  of 
them  of  the  same  character,  all  of  them 
made  under  5  Geo.  4.  c.  83,  commonly 
known  as  the  Vagrant  Act.  The  portion 
of  the  Act  which  applies  to  these  charges 
is  this,  ''  Every  person  going  about  as  a 
gatherer  or  coUector  of  alms,  &c."  That 
is  not  the  charge  against  her  here,  for 
she  is  not  charged  with  going  about  as 
a  gatherer  or  collector  of  alms,  but  with 
endeavouring  to  procure  charitable  con- 
tributions of  any  nature  and  kind  and 
under  any  false  pretences.  This  is  the 
substance  of  the  further  charge. 

Now  the  learned  magistrate  discharged 
her  as  to  the  further  charge  of  endeavour- 
ing to  procure  charitable  contributions 
under  fttlse  pretences,  but  convicted  her 
of  the  other  two  charges  of  obtaining 
5«.  each  by  false  pretences  from  Miss 
Magniac  and  Miss  Frideaux  Bume.  Be- 
sides these  ladies,  three  other  ladies  were 
called,  who  proved  they  had  also  given  her 
money  under  similar  false  pretences,  not 
always  the  same,  but  the  conviction  took 
place  only  upon  these  two  charges. 

It  is  now  sought  to  sustain  the  two 
orders  of  the  learned  magistrate  by  virtue 
of  two  sections  of  two  Acts  of  Parliament. 
For  a  long  time  past  the  Courts  have 
had  jurisdiction  in  disposing  by  order  of 
property  which  has  been  included  in  the 
indictment  tried  before  them.  This 
itself  is  the  subject  of  an  Act  of  Parlia- 
ment, otherwise  a  writ  of  restitution  would 
be  the  only  mode.  Two  modem  Acts, 
however,  relate  to  this  matter,  the  first 
the  Police  (Metropolis)  Act,  2  <k  3  Vict, 
c.  71.  8.  29,  and  the  second  42  k  43  Vict. 
c.  49.  s.  44.  Upon  the  argument  before 
us,  Mr.  Mead  first  contended  that  the  two 
orders  of  the  magistrate  could  be  sustained 
imder  one  or  other  of  these  sections.  He 
relied  rather  upon  the  older  than  upon 
the  more  modem  Act;  and  after  some 
little  discussion  admitted  that  he  was  un- 
able to  support  the  first  order,  which  was 


made  specifically  under  the  44th  aectiaa  of 
42  <k  43  Vict  c.  49.  Aooordu^y  the 
only  question  for  us  to  decide  is  whether 
or  not  the  matter  comes  under  the  29th 
section  of  2  <fe  3  Vict.  c.  71. 

This  Act  confers  upon  a  magistrate 
committing  or  trying  summarily,  the  juris- 
diction already  possessed  by  the  tribimalB 
for  the  trial  of  indictments.  It  is  not 
a  general  Police  Court  jurisdiction,  but  an 
exceptional  jurisdiction  given  to  magis- 
trates under  certain  circumstances.  The 
words  applicable  to  the  present  case 
are  as  follows  :  ''  If  any  goods  or  money 
charged  to  be  stolen  or  fraudulently  ob- 
tained shall  be  in  the  custody  of  any 
constable  by  virtue  of  any  warrant  of  a 
Justice,  or  in  prosecution  of  any  charge  of 
felony  or  misdemeanour  in  regard  to  the 
obtaining  thereof,  and  the  person  charged 
with  steading  or  obtaining  possession  as 
aforesaid  shsdl  not  be  found,  or  shall  have 
been  summarily  convicted  or  discharged, 
or  shall  have  been  tried  and  acquitted,  or 
if  such  person  shall  have  been  tried  and 
found  guilty,  but  the  property  so  in 
custody  shall  not  have  boen  included  in 
any  indictment,"  then  in  all  these  cases  it 
shall  be  lawful  for  any  magistrate  to  make 
the  order.  It  was  therefore  very  properly 
conceded  between  Mr.  Mead  and  Mr. 
Danckwerts  in  the  present  case,  that  the 
element  of  the  jurisdiction  of  the  magistrate 
was  that  the  money  as  to  which  the  order 
had  been  made,  was  money  which  had 
been  charged  to  be  fraudulently  obtamed 
by  the  prisoner,  the  applicant  here.  The 
whole  question  for  discussion  and  dedsion 
is  whether  or  not  on  the  facts  of  this  case, 
the  sum  of  41 Z.  lU.,  which  is  the  balance 
of  the  money,  had  ever  been  the  subject  of 
a  charge  of  being  fraudulently  obtained. 
It  does  not  matt^  whether  the  prisoner 
was  convicted  or  discharged.  If  the 
charge  was  made,  there  was  jurisdiction ;  if 
DO  charge  was  made,  then  the  jurisdictiQn 
altogether  &lls  to  the  ground. 

Did  the  charge  against  Mary  Ryan 
cover  this  41 Z.  lU.,  or  any  part  of  iti  A 
charge  was  undoubtedly  made.  It  was 
the  one  I  have  just  read.  In  aooordanee 
with  the  practice  of  the  Police  Courts,  the 
column  of  the  chai^g^nsheet  which  is  headed 
^'charge"  is  read  out  to  the  person 
chai^,  and  he  is  called  npon  to  answer 
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it    This  was  all  that  occurred  in    the 
present  case. 

Upon  the  authority  of  Twmar  v.  The 
Poetmaster-Oeneral  (1),  and  Blake  v. 
Beech  (2),  there  is  no  doubt  that  charges 
may  be  preferred  at  the  hearing,  although 
not  included  in  any  warrant  or  in  any 
charge  before  the  Police  Court.  In  Blake 
T.  Beech  (2)  there  was  a  warrant  which 
gives  very  large  powers  to  magistrates 
and  to  the  police  to  enter  any  house 
in  which  they  suspect  gambling  is  going 
on,  and  to  take  any  one  they  can  find 
thercy  and  all  gambling  implements;  and 
that  was  what  was  done  in  that  case  by 
Beech,  the  head  constable  of  Lancashire. 
But  upon  the  prisoner  being  brought  be- 
fore the  magistrates  a  further  charge  was 
made,  and  the  question  was  whether  there 
was  jurisdiction  to  introduce  that  further 
cfaaige.  Then  there  was  the  case  of  The 
Quewi  V.  Hughes  (3).  I  was  a  party  to  that 
decision,  but  on  that  occasion  I  expressly 
reseorved  my  view  with  reference  to  the 
decision  of  Blake  v.  Beech  (2),  which  was 
one  of  the  authorities  cited. 

In  the  present  case,  if  evidence  had  been 
brought  before  the  magistrate,  and  the 
polioMonstable  had  further  charged  Mary 
Ryan  that  the  money  she  was  discovered 
to  have  in  her  possession  when  arrested 
had  been  fraudulently  obtained  in  a 
similar  manner  to  the  rest,  there  would 
have  been  no  doubt  in  my  mind  but  that 
that  money  had  then  become  the  subject 
of  a  chai^,  although  it  had  not  been 
made  at  the  police  station,  or  in  any  other 
way,  and  it  would  then  have  become  the 
duty  of  the  magistrate  to  have  told  the 
prisoner  that  she  was  also  charged  with 
having  obtained  this  108/.  9*.  Qd,  by 
&Ise  pretences,  and  to  have  asked  her 
what  answer  i^e  had  to  make.  But  it 
is  not  suggested  that  anything  of  that 
kind  occurred  here.  The  only  mode  in 
which  Mr.  Mead  sought  to  make  out  that 
this  may  have  been  the  subject  of  a  charge 
at  the  police-station  was  that  there  were 
five  witnesses  called,  all  of  whom  proved 
that  she  had  obtained  certain  sums  of 
money  from  them  under  false  pretences. 

(1)  10  Cox  O.C.  15 ;  34  Law  J.  Bep.  M.C.  10. 

(2)  Iaw  Bep.  2  Bx.  D.  35. 

(8)  48  Law  J.  Rep.  M.C.  151  j  Law  Eep. 
4Q.B.D.614. 
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The  proposition  Mr.  Mead  put  forward, 
which  I  cannot  in  any  way  adopt  or  con- 
sider correct,  was  that  because  two  wit- 
nesses called  before  the  magistrate  de- 
tailed acts  which  might  be  the  subject  of 
a  charge,  therefore  it  must  be  taken  that 
the  prisoner  was  charged  with  all  these 
offences.  Mr.  Mead  furnished  no  authority 
for  saying  that  a  charge  could  be  made  in 
that  way,  and  I  am  satisfied  that  there 
could  be  none. 

The  only  remaining  question  is  the 
meaning  of  the  word  ''  charged."  It  seems 
to  me  I  must  read  it  here  in  the  known 
sense — a  very  solemn  act  of  calling  a 
criminal  before  a  magistrate,  and  stating 
in  his  hearing,  in  order  that  he  may  de- 
fend himself,  the  nature  of  the  charge 
against  him.  As  it  is,  it  seems  to  me 
there  is  no  ground  for  saying  that  this 
money  was  the  subject  of  a  charge  on  that 
occasion. 

With  regard  to  the  44th  section  of 
42  &;  43  Yict.  c.  49,  it  is  quite  plain 
that  in  these  cases  the  caution  is  carried 
still  further  than  it  was.  On  a  person 
being  charged  before  a  magistrate  who  is 
going  to  commit  him  for  trial,  he  is  pre- 
sumably innocent  up  to  that  time ;  and  it 
is  utterly  uncertain,  till  he  has  been  tried, 
whether  the  money  found  on  him  has 
been  the  result  of  any  false  pretences  at  all. 
Under  those  circumstances  it  was  thought 
a  hardship  that  a  man  should  have  all  his 
property  taken  away  from  him  and  be  left 
without  means  of  defending  himself,  and 
the  Legislature  mercifully  and  reasonably 
provides  that  so  long  as  the  man  is  not 
tried  and  convicted,  the  money  is  his,  and 
it  is  for  the  magistrate  to  say  whether  any 
portion  ought  to  be  given  to  him  to  en- 
able him  to  conduct  his  defence.  That 
is  the  whole  purport  of  the  44th  sec- 
tion. 

Under  these  circumstances  I  see  no 
alternative  but  that  the  order  for  prohibi- 
tion must  go. 

Wills,  J.,  read  the  following  judgment. 
—-In  this  case,  the  learned  magistrate 
sitting  at  the  Westminster  Police  Court 
has  made  an  order  that  certain  jewellery 
and  money  found  upon  one  Mary  Ryan, 
a  person  summarily  convicted  before  him, 
and  in  the  possession  of  an  officer  of 
the  Metropolitan  Police,  shall  be  given  up 
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vu  uer.  jx.  pruniDii>ioa  bob  Deeu  appiiea 
for,  on  the  ground  that  he  had  no  juris- 
diction to  niake  the  order,  and  the  question 
for  our  decision  is  w^hether  we  are  satisfied 
that  he  had  no  such  jurisdiction. 

The  only  enactments  which  are  or  can 
be  relied  upon  in  support  of  his  jurisdic- 
tion are  the  Metropolitan  Police  Act  of 
1839  (2  &  3  Vict.  0.  71),  s.  29,  and  the 
Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  B.  44.  With  regard  to  the 
latter  of  these  provisions,  it  is  sufficient 
to  say  that  it  is  clearly  limited  to  the  case 
of  persons  under  charge,  and  to  the  time 
during  which  they  are  under  charge,  and 
has  no  reference  to  a  case  like  the  present, 
where  the  person  charged  has  been  im- 
prisoned and  released  from  custody  upon 
the  expiration  of  the  term  of  imprisonment. 


muse  nave  oeen  uiKen  unaer  a  seanui- war- 
rant, or  must  be  in  the  keeping  of  the 
constable,  as  an  incident  in  prosecution  of 
a  charge  against  some  person  for  having 
obtained  t£e  property  by  a  felony  or  a 
misdemeanour.  The  property  having  come 
into  the  possession  of  the  constable  in  the 
execution  of  a  search-warrant,  or  in  the 
regular  course  of  the  prosecution  of  a 
criminal  charge  with  respect  to  it,  the 
magistrate  may  make  the  order — ^first,  if 
the  person  charged  has  not  been  found,  in 
which  case,  of  course,  it  must  be  made  be- 
hind his  back;  secondly,  if  he  has  been 
brought  before  the  magistrate  and  either 
summarily  convicted  or  discharged ;  thirdly, 
if  he  has  been  indicted,  tried,  and  acquitted ; 
and  fourthly,  if  he  has  been  indicted,  tried, 
and  convicted  but  the  property  in  ques- 
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Tks  QM&n  v.  lyEffneowrt. 
to  the  case  of  property  charged  to  be  stolen 
or  fraudulently  obtained.  It  is  said  in 
support  of  the  order  that  ^'  charged  "  here 
meaoB  ''alleged."  But,  if  so,  the  w^ord 
"  diarged  "  is  used  in  two  different  senses 
within  the  course  of  four  lines — ^which  is 
very  unlikely.  And  I  think  it  also  very 
unlikely  that  a  word  which  has  a  very  well- 
known  technical  meaning  should  be  used 
in  a  clause  dealing  with  procedure  in  a 
▼ague  and  popular  sense,  which  is  not  its 
own  natural  meaning,  at  all  events  in  the 
mouth  of  a  lawyer,  or  in  the  phraseology 
of  an  Act  of  Parliament. 

A  person  is  charged  with  an  offence, 
when  some  one,  whether  a  private  person 
or  a  policeman,  either  appears  before  a 
magistrate  to  prosecute  lum  for  it,  or 
accuses  him  to  a  magistrate,  constable,  or 
other  person,  having  lawful  authority  to 
oompel  him  by  arrest  or  otherwise  to 
appear  before  a  competent  tribunal  and 
answer  the  accusation.  ''  Charged  "  is  the 
expression  habitually  used  in  Jervis's 
Acts  (11  &  12  Vict.  cc.  42  and  43)  with 
reference  to  the  person,  and  always  in 
one  of  the  senses  I  have  mentioned ;  and 
it  is  the  only  phrase  I  know  which  has 
the  same  signification.  It  is  not,  per- 
haps, a  happy  use  of  language  to  transfer 
the  phrase  to  the  property  which  is  the 
subject  of  the  charge,  and  to  describe  the 
property  as  "chai^ged"  to  be  stolen  or 
unlawfully  obtained.  But  it  seems  to  me 
perfectly  clear  what  was  meant,  and  that 
property  ''charged  to  be  stolen  or  frau- 
dulently obtained  "  means  property  which 
some  one  is  charged  by  some  one  else  with 
having  stolen  or  fraudulently  obtained. 

What,  then,  are  the  facts  in  the  present 
case  to  shew  that  the  jewellery  and  the 
money  dealt  with  by  the  order  of  the 
magistrate  were  "  charged  to  be  stolen  or 
fraudulently  obtained  "%  Of  what  offences 
the  magistrate  convicted  the  prisoner  we 
are  left  to  guess.  We  are  furnished  with 
the  copy  of  an  entry  in  the  book  kept  by 
the  derk  of  the  Police  Court,  and  we  are 
told  that  the  convictions  were  not  drawn 
up.  But  they  might  have  been  drawn  up 
for  the  purposes  of  this  decision;  and 
whether  there  were  convictions  or  not, 
there  were  warrants  of  commitment,  or 
the  gaoler  would  not  have  received  the 
l^^risoner  into  his  custody  and  kept  her 
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at  hard  labour  for  two  periods  of  three 
months  each.  The  question  is  deemed  of 
sufficient  importance  for  the  Treasury  to 
instruct  counsel  to  argue  each  side  of  the 
question,  and  yet  we  are  left  to  speculate 
as  to  what  the  charges  were  upon  which 
the  convictions  proceeded,  and  are  asked 
to  infer  from  the  magistrate's  notes  of  the 
evidence  that  they  must  have  been  some- 
thing different  from  the  charges  entered  at 
the  police  station  on  the  charge-sheet 
when  the  constable  who  arrested  the 
prisoner  brought  her  into  the  station, 
there  being  no  private  prosecutor. 

It  does  not  seem  the  proper  way  to  do 
business,  and  no  explanation  has  been 
offered  to  us  why  the  warrants  which, 
according  to  form  P  of  the  schedule  to  1 1 
<&  12  Vict.  c.  43,  must  describe  the  offence 
as  in  the  conviction,  have  not  been  pro- 
duced, or  copies  of  them  procured.  We 
must  decide  the  question,  therefore, 
without  this  important  information ;  and 
I  think  that  it  sufficiently  appears  that 
there  could  have  been  no  charge  that 
either  the  jewellery  or  the  108^.  was  stolen 
or  fraudulently  obtained. 

Upon  the  charge-sheet  there  are  three 
charges,  and  three  only :  one  of  obtaining 
bs.  from  A.,  another  of  obtaining  5«.  from 
B.  by  falsely  representing  that  she  was 
collecting  subscriptions  for  a  specified 
charitable  purpose,  and  further  with  en- 
deavouring to  procure  charitable  contri- 
butions under  false  pretences.  The  evi- 
dence was  confined  to  the  actual  obtaining 
the  two  sums  in  question,  and  a  few  other 
small  sums,  from  certain  ladies,  in  each 
case  by  a  false  pretence  that  the  defendant 
was  collecting  money  for  some  specified 
charitable  purpose ;  but  it  appeared  that 
the  female  searcher  had  found  concealed 
about  the  person  of  the  defendant  the 
jewellery  and  the  sum  of  108^.,  with 
which  the  magistrate  afterwards  dealt  by 
the  order  now  under  consideration.  The 
note  in  the  book  of  the  Police  Court 
is  that  the  defendant  was  summarily  con- 
victed of  two  offences  under  the  Vagrant 
Act)  and  sentenced  to  three  months'  im- 
prisonment with  hard  labour  in  respect  of 
each  offence.  The  only  portion  of  the 
Vagrant  Act  that  is  sugged^  to  be  ap- 
plicable is  the  part  of  section  4  which 
provides  that  "  Every  person  going  about 
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deavouring  to  procure  charitable  contri- 
butions of  any  nature  or  kind  whatsoever, 
under  any  false  or  fraudulent  pretence/' 
shall  be  liable  to  summary  conviction 
and  imprisonment  with  hard  labour. 
It  is  plain  that  the  defendant  was  not 
convicted  of  merely  obtaining  money  by 
false  pretences,  as  the  magistrate  could 
not  deal  summarily  with  that  charge; 
and  he  must  have  convicted  her  either  of 
going  about  collecting  alms  under  false 
pretences,  or  of  endeavouring  to  procure 
charitable  contributions  by  false  pretences, 
or  both.  And  I  agree  with  my  brother 
Field  that  the  convictions  were  probably 
in  respect  of  two  of  the  small  sums  which 
were  the  subject  of  charge,  though  I  see 
some  difficulty  in  bringing  the  offence  under 
the  head  of ''  endeavouring  to  procure,"  see- 
ing  that  the  money  was  actually  obtained. 
The  only  importance,  however,  of  seeing 
what  the  magistrate  convicted  her  for  is, 
that  if  it  were  something  other  than  what 
appears  upon  the  charge-sheet,  it  would 
indicate  that  he  had,  when  the  case  was 
before  him,  allowed  a  fresh  charge,  sug- 
gested by  the  evidence,  to  be  made  and 
investigated,  beyond  those  with  which  the 
prisoner  was  charged  in  the  first  instance 
and  which  are  shewn  upon  the  charge-sheet. 
Such  a  course  is  constantly  taken,  and  it 
is  legitimate  when  no  objection  is  made, 
no  injustice  is  done,  and  the  defendant  is 
put  to  no  disadvantage  with  respect  to 
evidence  or  otherwise,  by  reason  of  the 
formulation  of  a  fresh  charge  either  in 
addition  to  or  by  way  of  substitution  for 
the  charge  or  charges  already  indicated  to 
the  defendant — The  Queen  v.  Hughes  (3) 
and  Turner  v.  The  Postmaster-General  (1). 
But  of  course  there  always  must  be,  prior 
to  adjudication,  a  definite  charge  made 
against  the  defendant  and  an  opportunity 
to  answer  that  charge. 

I  cannot  see  how,  upon  the  evidence 
before  us,  we  can  suppose  that  the  magis- 
trate had  before  him  any  charge  that  the 
jewellery  or  the  bulk  of  the  large  sum  of 
108^.  was  obtained  by  fraud.  If  there  had 
been  such  a  charge  he  might  have  had 
jurisdiction — ^for  his  order  does  not  dispose 
of  the  right,  but  merely  operates  as  a  pro- 
tection to  the  constable  who,  in  obedience 


upon  the  person  in  whose  fisivour  the  order 
is  made  a  right  to  the  present  poBsesBion 
and  to  the  ownership  if  no  action  be 
brought  within  six  months.  But  it  is  not 
likely  that  a  charge  should  have  been  made 
with  no  evidence  to  support  or  to  indicate 
that  more  than  the  small  sums  before 
mentioned  had  been  fraudulently  obtamed. 
If  it  had  been  made,  there  ought  to  be 
some  entry  of  it  on  the  charge-sheet  or  in 
the  note-book  of  the  Pob'ce  Court,  and  in 
the  absence  of  any  evidence  that  such  a 
charge  was  in  fact  made,  I  come  to  the 
conclusion  that  it  was  not  made. 

Supposing  that  one  of  the  charges  was 
that  of  going  about  as  a  collector  of  alms 
under  false  pretences,  that  charge  is  not 
concerned  with  any  specific  sum  or  pro- 
perty, and  no  charge  that  could  be  framed 
under  that  head  could,  in  my  opinion,  lay 
the  foundation  for  the  jurisdiction  given 
by  section  29  of  the  Act  of  1839. 

It  is  urged  upon  us  that  this  is  a  caae 
of  great  hardship  upon  the  defendant, 
Mary  Byan,  that,  after  every  enquiry,  pro- 
tracted over  a  space  of  eighteen  months, 
no  claimant  has  appeared  to  anything  more 
than  about  8Z.  out  of  the  total  sum ;  and  that 
we  ought,  therefore,  in  the  exercise  of  our 
discreUon,  to  refuse  the  writ  of  prohibition. 
As  to  the  8^.  odd,  the  defendant  appears 
to  have  admitted  that  the  sums  of  which 
it  consisted  were  properly  returned  to  the 
persons  from  whom,  she  conceded,  she  had 
received  them.  As  to  the  rest  of  the  sum, 
now  in  the  hands  of  the  police  authorities, 
it  seems  clear,  upon  the  facts  stated  to  us, 
that  it  ought  to  be  given  up  to  Mary 
Kyan ;  and  it  is  clear  that  the  possession 
she  once  had  would  give  her  the  right  to 
recover  the  money  from  any  one  who 
could  not  shew  a  better  title.  This  would 
be  BO  even  if  the  money  had  been  obtained 
by  false  pretences  from  persons  who,  with 
the  knowledge  of  the  .fiuHs,  advisedly 
abstained  from  making  any  daim,  or  if 
nothing  could  be  shewn  as  to  who  was 
really  entitled.  The  possessory  right  may 
perhaps  go  further.  But  it  is  not  necessary 
to  express  any  opinion  upon  Uiis  point 

We  have  no  reason  to  suppose  that  the 
police  authorities  will  not  do  what  is  right 
in  the  matter ;  and,  whether  that  be  so  or 
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fen  v.  lyEynoourt, 

9ed  by  the  Court  in  granting  or 
,  writ  of  prohibition  is  a  judicial 
y  to  be  exercised  upon  legal 
md  with  reference  to  considera- 
a  totally  different  nature  from 
a  dealing  with. 

opinion,  therefore,  the  writ  of 
m.  must  go. 


-Marcus  Lewis,  for  Mary  Ryan ;  Hare 
Solicitors  to  the  Treasury,  for  the 
Lte  and   for    the    Commissioner    of 


THB  COURT  OF  APPEAL.] 
In  re  woodall  .♦ 

\ —  Haheaa  Corpus  —  Practice — 
il  an  Extradition  Warrant  — 
til  Ocmse  or  Matter" — Judicature 
\  (36  <ih  37  Vict.  c.  66),  ae.  19  and 
xbdition  Act,  1870  (33  dh  34  Vict, 
10. 

peal  lies  from  the  refusal  of  a 
rrjpus  by  tJie  High  Cowrt  to  a 
accused  of  an  extradition  crime 
i  to  prison  with  a  viev)  to  his 
'  to  a  foreign  State, 
ORD  EsHEB,  M.R. — The  words 
eal  shaU  lie  from  any  judgment 
lid  High  Court  in  any  criminal 
matter  "  in  section  47  of  the  Judi~ 
rf,  1873,  apply  to  a/ay  decision  by 
idicial  determination  of  am/y  ques^ 
rega/rd  to  proceedings  the  suvject- 
^  which  is  criminal  at  whatever 
rises. 

1  (by  way  of  appeal  from  the  de- 
Field,  J.,  and  Wills,  J.)  for  a 
for  a  habeas  corpus^  to  have  be- 
3ourt  the  body  of  Alice  Woodall, 
>d  to  prison  with  a  view  to  sur- 
i  a  fugitive  accused  of  an  extra- 
Lme,  under  the  Extradition  Act, 
&  34  Vict.  c.  52). 
e  in  the  same  case  had  been 
m  another  ground,  and  the  argu- 
t  is  report^  at  p.  73. 

%  Lord  Bsher,  M.R.,  Lindley,  L.J., 
J* 


Finlay,  Q.C,  {A.  J.  David  with  him), 
moved. — This  is  not  a  judgment  in  a  cri- 
minal cause  or  matter  in  which  an  appeal 
is  forbidden  by  section  47  of  the  Judicature 
Act,  1873.  It  therefore  falls  within  sec- 
tion 19  as  a  judgment  or  order  of  the 
High  Court.  By  section  100,  "cause" 
includes,  inter  a^ia^  ^'a  criminiJ  proceed- 
ing by  the  Crown,"  which  this  is  not,  and 
"  matter  "  includes  "  every  proceeding  not 
in  a  cause."  This  is  a  proceeding  not  by 
the  Crown,  but  by  a  foreign  State.  More- 
over,  it  is  collateral  to  and  not  in  the 
cause,  and  the  rule  should  be  that  an  ap- 
peal lies  in  this  as  well  as  the  other  forms 
of  motion  for  a  habeas  corpus. 

He  cited  The  Queen  v.  Foote  (1),  The 
Queen  v.  Steel  (2),  The  Queen  v.  The 
Justices  of  the  Centred  Criminal  Court  (3), 
Expaxte  BeUrCox  (4),  and  Order  LXVIII. 
rule  L 

Lord  Esheb,  M.R. — ^This  was  a  motion 
in  a  Divisional  Court  for  a  writ  of  liaheas 
corpus  relating  to  a  person  in  custody  and 
brought  before  a  magistrate  under  an  ex- 
tradition warrant.  An  appeal  is  brought 
against  the  decision  of  the  Divisional  Court 
refusing  the  motion,  and  we  have  to  decide 
the  question  whether  this  Court  has  juris- 
diction to  hear  the  appeal.  The  decision 
is  said  not  to  be  a  "judgment  of  the  High 
Court  in  any  criminal  cause  or  matter," 
within  section  47  of  the  Judicature  Act, 
1873.  If  it  is,  there  is  no  appeal.  The 
question  how  widely  that  section  should 
be  interpreted  has  been  before  the  Court 
before.  In  The  Queen  v.  Weil  (5)  we 
declined  to  give  an  opinion,  but  said  that 
if  we  had  jurisdiction  we  should  not  grant 
the  motion ;  but  we  must  not  flinch  from 
deciding  the  point.  The  result  of  the 
cases  is,  that  the  words  "  criminal  cause 
or  matter  "  are  to  have  a  wide  interpreta- 
tion put  on  them.  If  the  matter  is  a 
collateral  matter  in  the  widest  sense,  the 

(1)  52  Law  J.  Rep.  Q.B.  528;    Law  Rep, 

10  Q.B.  D.  378. 

(2)  46  Law  J.  Rep.  M.C.  1;  Law  Rep. 
2  Q.B.  D.  27. 

(3)  52   Law  J.   Rep.  M.C.    121 ;  Law  Rep. 

11  Q.B.  D.  479. 

(4)  67  Law  J.  Rep.  Q.B.  98;  Law  Rep. 
20  Q.B.  D.  21. 

(5)  68  Law  J.  Rep.  M.C.  74  Law  Rep. 
9  Q.B.  D.  701. 
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intended  to  be  a  Court  of  appeal  in  civil 
cases.  The  cases  of  The  Queen  v.  Foote  ( 1 ), 
The  Queen  v.  The  Justices  of  the  Central 
Criminal  Court  (3),  and  The  Queen  v.  Steel 
(2)  have  been  cited  to  us,  but  the  cajse 
of  The  Queen  v.  Fletcher  (6)  seems  to  help 
most.  In  that  case  I  endeavoured  to  ex- 
press my  views,  and  I  will  try  to  do  so 
again  in  other  words.  In  my  opinion,  the 
words  annlv  to  anv  decision  bv  wav  of 


Th6  magistrate  has  to  say,  from  the  point 
of  view  of  English  law,  whether  there  is 
enough  evidence  to  justify  a  committal  fbr 
trial.  If  he  forms  the  opinion  that  there 
ought  to  be  a  committal,  is  it  not  for  a 
crime?  It  is  a  criminal  matter,  and  a 
judgment  in  a  criminal  matter,  and  al- 
though not  originating  in  the  High  Court, 
yet,  by  section  11  of  the  Extradition  Act, 
1870.  the  fu£ritive  criminal  has  fifteen  days 
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ttody  in  England,  and  com- 
le  10th  section  of  the  Ex- 
1870,  on  two  charges,  one 
indorsement  to  a  cheque, 
>f  forging  the  execution  to 
•8  of  bonds  of  the  American 

3  alleged  offences  were  com- 
itate of  New  York. 
\  suggestion  made  on  her 
it  the  Government  of  the 
had  by  law  made  no  pro- 
rying  into  effect  the  pro- 
ection  2  of  section  3  of  the 
jt,  1870 ;  and  consequently 
oodall  might,  upon  being 
be  put  upon  her  trial  in 
me  charge  other  than  the 
of  forgery  upon  which  she 
L  into  custody  in  England. 

^Meneral  {Sir  R,  E,  Webster y 
ntor-General  (Sir  E,  Clarke, 
S.  Wright,  shewed  cause. — 
on  which  this  rule  was  ob- 
le  contention  of  the  other 
die  can  be  no  extradition  in 
ftuse  there  Ls    no    law    in 

no  arrangement  such  as 
y  sub-section  2  of  section 
:  of  1870.  There  is  no 
3  forgery  being  one  of  the 
spect  of  which  extradition 
ce  between  England  and 
I  the  sole  point  for  argu- 
Br  or  not  there  is  any  ob- 
30  Woodall  being  extradited 
ind  mentioned  in  the  sub- 
rms  of  which  are  as  follows 
b-section   2) :    "A  fugitive 

not  be  surrendered  to  a 
mless  provision  is  made  by 
i  State,  or  by  arrangement, 
ve  criminal  shall  not,  until 
stored  or  had  an  opportunity 
0  her  Majesty's  dominions, 
tried  in  that  foreign  State 
ce  committed  prior  to  his 
yr  than  the  extradition  crime 
3  facts  on  which  the  sur- 
nded." 

ited  that  there  is  by  the  law 
provision  that  the  prisoner 
tried  for  any  other  offence 
had  an  opportunity  of  re- 
-M.0. 


taming  to  the  place  from  whence  he  has 
been  extradited.  This  point  is  governed 
by  the  provisions  of  the  Ashburton  Treaty 
of  1842,  the  rights  under  which  are  pre- 
served by  section  27  of  the  Act  of  1870. 

It  is  submitted,  and  the  submission  is 
supported  by  the  affidavit  of  an  expert,  a 
counsellor  at  law  of  the  Supreme  Court  of 
the  State  of  New  York,  that  by  the  laws 
of  the  United  States  provision  is  made 
that  a  fugitive  criminal  shall  not,  until  he 
has  been  restored  or  had  an  opportunity  of 
returning  to  her  Majesty's  dominions,  be 
detained  or  tried  in  the  United  States  for 
any  offence  committed  by  him  prior  to 
such  surrender  other  than  the  extradition 
crime  proved  by  the  facts  upon  which  the 
surrender  is  granted. 

The  decisions  in  1870  and  1876  of  Mr. 
Justice  Benedict,  one  of  the  Judges  of  the 
district  Court  of  the  United  States  sitting 
at  New  York,  in  the  cases  of  The  United 
States  V.  Caldwell  (1)  and  The  United 
States  V.  Laurrence  (2)  are  in  point. 

The  case,  however,  of  The  United  States 
V.  Rausclier  (3),  who  had  been  exti-adited, 
from  Great  Britain  for  murder,  decided 
in  1886,  is  conclusive.  This  case  came  up 
on  appeal  from  the  Circuit  Court  for  the 
southern  district  of  New  York  upon  a 
division  of  opinion  of  two  Judges.  The 
prisoner  had  been  extradited  for  murder 
on  the  high  seas,  but  had  been  proceeded 
against  in  the  district  Court  for  a  minor 
offence. 

The  opinion  and  decision  of  a  Court 
composed  of  nine  Judges,  one  of  whom 
alone  dissented,  was  that  ^  treaty  to  which 
the  United  States  is  a  party  is  a  law  of 
the  land  of  which  all  Courts,  State  and 
national,  are  to  take  judicial  notice.  That, 
on  a  sound  construction  of  the  treaty  upon 
which  the  defendant  was  extradited,  and 
under  the  proceedings  by  which  this  was 
done,  and  Acts  of  Congress  on  the  sub- 
ject, he  could  not  lawfully  be  tried  for 
any  other  offence  than  that  of  murder, 
and  that  the  treaty,  the  Acts  of  Congress, 
and  the  proceedings  by  which  he  was 
extradited,  clothed  him  with  the  right  to 
exemption  from  trial  for  any  other  offence, 
until  he  had  had  an  opportunity  to  return 

(1)  8  Blatdiford  Cir.  Rep.  131. 

(2)  13  Blatchford  Cir.  Rep.  295. 

(3)  12  Davis  Sup.  Ct.  (U.S.),  407. 
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to  the  oountiy  from  which  he  vas  taken 
for  the  purposes  alone  of  trial  for  the 
offence  specified  in  the  demand  for  his 
surrender. 

It  is  suhmitted  that  upon  this  state  of 
the  law  it  is  impossible  for  the  Oourt  to 
hare  anj  doubt  but  that  in  the  present 
case  Alios  Woodall  will  be  tried  only  for  the 
offence  for  which  she  has  been  extradited. 

The  view  taken  by  the  late  Lord  Chief 
Justice  Cockburn  in  Bauvier'a  Case  (4) 
was  that  whatever  the  Ashborton  Treaty 
of  1842  provided  was  saved  by  the  27th 
section  of  the  Act  of  1870. 

And  it  is  further  submitted  that  sub- 
section 2  of  the  3rd  section  of  that  Act, 
which  says  there  shall  be  a  provision  made 
by  the  law  of  that  State,  was  already  ful- 
filled, so  &r  as  America  was  concerned,  by 
its  statute  or  common  law,  whichever  it 
might  be,  and  by  the  provisions  of  the 
Ashburton  Treaty. 

Finlay,  Q.C.,  Bedey  and  David,  in  sup- 
port.— ^Two  points  have  been  taken  by  the 
other  side.  The  first,  that  by  the  law  of 
the  United  States  and  the  State  of  New 
York,  Alice  WoodhaJl  cannot  be  tried  for 
any  other  crime  than  that  in  respect  of 
which  the  extradition  order  has  taken 
place;  and  the  second,  that  the  effect  of 
the  27tb  section  of  the  Act  of  1870  is  to 
continue  in  force  the  Ashburton  Treaty 
with  America,  altogether  free  from  the  con- 
ditions imposed  by  the  3rd  section  of  that 
Act. 

It  cannot  be  contended  that  so  long  as 
the  decision  in  The  United  States  v.  Raus- 
eher  (3)  stands,  the  other  Courts  in  the 
United  States  are  bound  by  it ;  but  it  is 
submitted  that  the  present  case  may  take 
this  course  when  it  goes  to  America :  Alice 
Woodall  may  be  tried  for  another  offence 
— ^that  is,  she  may  be  acquitted  of  forgery 
and  then  tried  for  another  offence. 

Then  she  might  plead  that  she  had  been 
brought  over  under  an  extradition  warrant 
upon  the  charge  of  forgery  alone.  The 
matter  might  then  go  to  the  Supreme 
Court,  and  the  Supreme  Court  might  de- 
cide the  other  way,  as  it  did  in  certain 
legal  tender  cases  cited  in  Kent's  Com- 
mentaries,  declining  to  follow  the  previous 

(4)  42  Law  J.  Bep.  Q.B.  17. 


decision.  It  is  submitted  that  thededaon 
in  The  United  States  v.  Bauseher  (3)  im- 
ported into  the  Ashburton  Treaty,  1842, 
a  term  that  it  does  not  contain. 

[LoBD  CoLEBiDOE,  C.  J.— That  is  to  saj, 
that  the  law  of  America  is  wrong.] 

No ;  but  that  the  decision  in  RemsMi 
Case  (3)  is  wrong. 

[LoBD  OoLKRiDOB,  C.J.— That  will  not 
do.J 

Lord  Coleridge,  C.  J. — I  am  of  opinion 
that  this  rule  must  be  disdiatged.  A 
person  has  been  taken  into  custody,  and 
it  is  proposed  to  deal  with  her  under  the 
provisions  of  33  &  34  Yict.  c.  52,  entitled 
"  an  Act  for  amending  the  law  relating  to 
the  extradition  of  criminals,"  and  the  short 
point  for  our  determination  is  whether, 
under  the  circumstances  and  upon  the 
state  of  fiftcts  admitted  on  one  side  and 
the  other,  sub-section  2  of  section  3  of  that 
Act  has  been  complied  with.  If  it  has 
been  complied  with,  it  is  plain  that  this 
prisoner  should  be  given  up  by  the  Go- 
vemm^it  of  this  country  to  the  Govenn 
ment  of  the  United  States;  otherwise  it 
is  equally  clear  the  rule  should  be  made 
absolute. 

Now  the  provision  is  this :  "  A  fugitiTe 
criminal "  (the  case  here)  ^*  shall  not  be 
surrendered  to  a  foreign  State  unless  pro- 
vision is  made  by  the  law  of  that  State,  or 
by  arrangement,  that  the  fugitive  criminal 
shall  not,  until  he  has  been  restored  or 
had  an  opportunity  of  returning  to  her 
Majesty's  dominions,  be  detained  -or  tried 
in  that  foreign  State  for  any  offence  com- 
mitted prior  to  his  surrender  other  than 
the  extradition  crime  proved  by  the  facts 
on  which  the  surrender  is  grounded."  Thns 
the  question  here  is  whether  providon  has 
been  made  by  the  law  of  the  United 
States  to  carry  that  stipulation  of  the 
Act  into  effect.  I  am  of  opinion  that» 
according  to  the  clearest  principles  of 
law,  such  provision  has  been  mada  I 
do  not  go  into  the  question  of  amnge- 
ment,  because  that  may  come  hereafter, 
although  it  has  not  come  at  present 
The  matter  now  stands  upon  the  Ash- 
burton Treaty  of  1842,  the  provision 
of  which  is,  ''  It  is  agreed  that  her 
Majesty  and  the  Unit^  States  shall, 
upon    mutual  requisitioofl  by  them,  or 
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the  ministerB,  officers,  or  anihoritieB  re- 
roeotiTely  made,  delirer  up  to  justice 
all  persons  who,  being  charged  witii  the 
crime  of  murder,  or  assault  with  intent  to 
commit  murder,  or  piracy,  or  arson,  or 
robbery  or  forgery,  or  the  utterance  of 
forged  paper,  committed  within  the  juris- 
dii^n  of  either,  shall  seek  an  asylum,  or 
shall  be  found  within  the  territories  of  the 
other."  ProTided  that  the  evidence  shall 
be  such  as,  if  true,  would  convict  the  party 
aaniled  of  the  offence,  and  according  to  the 
kw  of  the  country  where  he  is  arrested. 
An  aigument  not  only  might  be,  but,  in 
the  opinion  of  a  most  eminent  and  learned 
Judge,  was  properly  raised  upon  those 
words,  to  the  effect  that  the  Ashburton 
Treaty  did  not  contain  within  it  the  pro- 
vision which  is  made  a  condition  precedent 
by  33  <k  34  Yiot.  c.  52.  But  the  Supreme 
Court  of  the  United  States  having  that 
veiy  point  before  them  held  the  contrary. 
They  held  that  by  necessary  implication 
of  law,  the  provision  upon  which  reliance 
was  baaed  was  to  be  read  in  the  words  of 
the  Ashburton  Treaty,  and  the  treaty 
itself  was  to  be  construed,  for  reasons  given 
by  them  (with  the  validity  of  which  I  am 
entirely  satisfied,  but  which  I  do  not 
think  it  necessary  to  repeat  at  length),  as 
if  that  provision  were  incorporated  into 
the  10th  article  of  the  treaty.  If  that  is 
80,  provision  is  made  by  the  law  of  the 
State  to  the  effect  that  a  fugitive  criminal 
shall  be  tried  only  in  respect  of  those 
offisnoes  for  which  he  is  surrendered. 

That  being  the  case,  the  argument  seems 
to  me  to  be  at  an  end,  because  it  is  ad- 
mitted by  Mr.  Finlay,  without  going  into 
questions  of  constitution  between  State 
and  State,  that  the  judgment  of  the 
Supreme  ODurt  is  binding  not  only  upon 
all  the  Federal  Court-s,  but  upon  all  the 
State  Courts  within  the  ambit  of  the  ter- 
ritories of  the  United  States;  and  there- 
fore that  if  Alice  Woodall  was  put  upon 
her  trial  before  any  State  Court,  or  before 
any  Federal  Court  within  the  ambit  of  the 
several  sovereign  States  which  comprise 
the  union,  she  would  be  so  put  upon  her 
trial  contrary  to  the  law  of  the  United 
States,  and  that  would  be  a  matter  for 
diplomatic  interference,  and  not  one  which 
this  Court  could  for  a  moment  con- 
template. 


We  must,  and  do,  assume  that  the  Courts 
of  the  United  States  will  be  governed  by 
the  law  declared  by  the  supreme  authority 
of  that  country,  and  the  supreme  autho- 
rity having  declared  it,  there  is,  it  seems 
to  me,  an  end  of  the  case. 

Field,  J. — I  am  entirely  of  the  same 
opinion,  and  desire  to  add  nothing  to  the 
grounds  upon  which  my  Lord  has  based 
his  judgment.  I  would,  however,  merely 
add  this,  that  if  my  attention  had  been 
drawn  to  Eatucher's  Case  (3),  I  should 
certainly  have  entertained  very  great 
doubt  as  to  granting  the  rule. 

Wills,  J. — I  am  entirely  of  the  same 
opinion,  and  I  do  not  think  it  necessary 
to  add  anything  (5). 

Rule  discharged. 


Solicitors— The  Treasury  Solicitors,  and 
Books  &  Co. 


1888.  1  THK  LmCESTEB  URBAN  SANI- 

April  24, 27.  jtary  authority  v.  Holland. 

Juetice  of  Peace — Claim  of  Right — Oh- 
struGtion  in  Street — Highway — Jurisdic- 
tion—Tovms  Police  Clauses  Act,  1847  (10 
djllVict.  c.  89). 

A  shopkeeper  in  a  borough  placed  goods 
upon  the  pavement  in  front  of  his  shop  for 
sale.  Upon  being  sumnumed  under  the 
Towns  Police  Clauses  Act,  1847,  for  ob- 
structing the  footway,  he  contended  tfiat  he 
bona  fde  claimed  the  right  to  place  his 
goods  there.  The  Justices  considered  that 
their  jurisdiction  was  ousted,  but  stated  a 
Case: — Held,  ih(U  the  Justices  ought  to 
determine  whether  the  land  on  whuh  the 
goods  were  placed  was  part  of  the  public 
highway  or  not,  that  no  question  of  title 
was  involved,  and  that  their  jurisdiction 
was  not  ousted. 

This  was  a  Case  stated  by  Justices. 
It  appeared  that  at  a  Petty  Sessions 

(5)  Alice  Woodall  was  extradited  to  the 
United  States,  but  was  discharged  there  on  the 
ground  that  she  had  not  committed  forgery, 
and  that  she  could  not  be  tried  for  any  other 
QffCQoe. 
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of  Leicester,  on  the  6th  of  February,  1888, 
an   information  and   complaint  was  pre- 
ferred by  the  urban  sanitary  authority  of 
the  borough  by  their  town  clerk  against 
William    Thomas  Holland  the  younger, 
under  section   28    of   the  Town    Police 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
which   is  incorporated   with  the    Public 
Health  Act,  1875  (38  &  39  Vict.  c.  65), 
charging  for  that  on  the  18th  of  January, 
1888,  the  said  WUliam  Thomas  Holland 
did,    in  a  certain   public    street  in  the 
borough  of  Leicester,  called   New  Bond 
Street,  to  the  obstruction  of  passengers, 
there  unlawfully  place  or  expose  for  sale 
certain  goods,   to  wit,   certain  chairs,  a 
couch,  and 
that  the  st 
tain  footwi 
shop  at  wl 
posed,  so  a 
the  passagi 
said  footTv 
statute  in 

At  the 
the  proseci 
of  the  port 

It  was, 
the  defenc 
the  right  t 
way,  and  € 
an  agriculi 
occupant  c 
years  186 
cutters  ar 
stones  on 
the  Justic 
claim  of  ri 
grounds,  tl 

The  pro 
dence  shei? 
way  on  vi 
had  been 
public  as 
the  obstru 
place  in  re 
and  that  t 
fix)tway  w 
any  obstrii 
ou^ht  to  < 
which  the 
of  the  pub 
tion  of  titl 
diction  wa 


cient  evidence  had  been  givoi  to  estabtidi 
that  the  respondent  bona  Jide  and  on  rei^ 
sonable  grounds  claimed  title  to  the  por- 
tion of  the  footway  on  which  the  obstmo- 
tion  was  placed,  and  that  consequently 
their  jurisdiction  was  ousted.  They,  there- 
fore, declined  to  proceed  with  the  hearing 
of  the  said  summons,  but  at  the  instaimft 
of  the  prosecution  stated  a  Case,  which, 
after  setting  out  a  copy  of  the  sdrnmoos 
and  of  the  evidence  given  on  both  sides, 
submitted  the  following  questions  for  the 
opinion  of  the  Court : — 

1.  Whether  the  jurisdiction  of  the 
Justices  was  ousted  by  the  claim  of  title 
set  up  on  behalf  of  the  defendant. 
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iipereedes   the   JustioeB*  right  to 

0  the  question  whether  this  is  or 
footway.  Both  Williams  v.  Adams 
Vhe  Queen  v.  Young  (2),  mentioned 
y  J.y  are  to  be  distinguished ;  and 
DQitted  that  the  present  case  falls 
he  rule  laid  down  in  Hudson  v. 

,  J. — This  is  a  very  plain  case, 
bioes  had  a  complaint  before  them 

1  by  the  urban  sanitary  authority 
{ter  under  the  28th  section  of  the 
*olice  Clauses  Act,  1847,  charging 
[idant  with  exposing  certain  chairs 
)r  goods  for  sale  in  a  public  street, 
»he  same  did  then  project  into  a 
botway  there,  beyond  the  line  of 

at  which  the  same  were  then  so 
so  as  to  obstruct  or  incommode 
Eige  of  persons  over  or  along  the 
jway. 

vidence  shews  that  the  shop  is  in 
)t  in  question,  and  that  the  defen- 
ced  articles  for  sale  in  front  of  his 
ejecting  over  the  space  which  the 
ion  allege  to  be  part  of  the  foot- 

ttedly  all  that  street  is  within  the 
jurisdiction ;  but  the  defendant 
ihat  the  dedication  of  the  footway 
ablic  had  been  made  subject  to  his 
obstruct  it  as  he  did. 
ase  for  the  prosecution  was  a  strong 
•  not  conclusive,  and  if  the  defen- 
i  gone  into  the  matter  of  user,  it 
ave  been  for  the  Justices  to  deter- 
9  question  of  footway  or  no  foot- 
But  the  defendant  did  not  take 
int,  but  contented  himself  with 
point  —  a  technical  objection  — 
that  he  bona  fide  claimed  the  right 
le  his  goods  and  obstruct  the  foot- 
the  way  he  had  done.  In  support 
e  called  an  agricultural  implement 
rho  had  occupied  the  premises  in 
d  1866,  who  proved  that  he  used 
is  chaff-cutters  and  other  wares  in 
1  the  flagstones  towards  the  latter 
be  time  he  was  there,  but  only  on 
days;  and  that  he  thought  he 
)  this  because,  as  there  was  a  bay- 


window  above,  he  could  use  the  space  be- 
neath. 

Upon  this  the  Justices  seemed  to  think 
that  quite  enough  had  been  said  to  shew 
that  the  defendant  claimed  the  footway, 
that  a  question  of  title  to  land  was  in- 
volved, and  that  their  jurisdiction  was  ac- 
cordingly ousted. 

I  am  quite  unable  to  agree  with  them 
in  this  view  of  the  matter — there  was 
nothing  in  the  evidence  to  shew  that  this 
was  a  reasonable  claim.  The  matter  must 
be  remitted  to  them. 

Wills,  J. — I  am  of  the  same  opinion, 
Mr.  Toller  says  that,  even  granting  this  to 
be  a  footway,  his  client  sets  up  a  right  to 
obstruct  it;  and  that  this  is  a  claim  of 
right  which  the  Justices  can  neither  deal 
with  nor  entertain. 

But  in  this  contention  he  is  quite  wrong. 
Clearly  this  is  an  unqualified  highway, 
and  no  one  can  claim  a  right  to  obstruct  it. 

In  such  a  case  as  this  the  Justices  are 
bound  to  enquire,  under  the  circumstances 
alleged  in  the  case,  if  the  footway  in  ques- 
tion be  a  highway  at  all.  I  quite  agree 
with  my  learned  brother  that  I  should 
have  arrived  at  a  different  conclusion  to 
that  come  to  by  the  Justices  upon  the  facts 
before  them  as  they  then  stood. 

It  seems  to  me  to  be  a  very  slender  case 
for  doubt,  and  I  think  the  Justices  are 
bound  to  adjudicate  upon  and  determine  it. 

Case  remitted  to  Justices, 


Solicitors— Field,  Roscoe  &  Co.,  agents  for  John 
Storey,  town  clerk,  Leicester,  for  urban  sani- 
tary authority ;  Smith,  Fawdon  &  Law,  agents 
for  T.  H.  Wright,  Leicester,  for  defendant. 


Law  J.  Rep.  M.O.  65. 
3.  &  S.  686  ;  33  Law  J.  Bep.  M.O.  66. 
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r  THE  QUABDIAK8  OF  THS  DOB- 
1888.    J    CHE9TBR  UNION  V.     THS 

May  29,  30.  |      guardians   of  the  pop- 

L       LAB   UNION.* 

Poor  Law — Settlement— Deserted  Wife 
^Eiuhand  ufithotU  SettlemefU—Wi/B'a 
Maiden  Settlement — Retention  of  Settle- 
ment derived  from  W%fe*8  Father — Divided 
Parishes  and  Poor  Law  Amendment  Acty 
1876  (39  (^  40  Vict.  c.  61),  #.  35. 

Under  section  ^5  of  the  Divided  Parishes 
Act^  1876,  a  child  on  attaining  the  age  of 
sixteen  takes  Hke  settlement  acquired,  whilst 
such  diild  is  under  that  age,  by  its  fcUher 
or  widowed  mother,  as  the  ease  may  be, 
and  retains  that  settlement  until  it  ao* 
quires  another. 

A  wife  who  had  never  acquired  any  set- 
tlement of  her  own,  biU  whose  father  had 
acquired  a  settlement  when  the  wife  at- 
tained  the  age  of  sixteen,  was  deserted  by 
her  husband  who  hctd  no  settlement: — 
Heidi  that  she  retained  her  maiden  settle- 
ment—^namely,  that  taken  by  her  from  her 
father  when  she  €ttiained  the  age  of  six- 
teen — and  could  notfielremoved  to  the  j^ace 
of  her  birth. 

The  Queen  v.  St.  Mary  Islington  (54 
Law  J.  Bep.  M.O.  110,  146)  overruled. 

Appeal  from  the  decision  of  a  Divisional 
Court,  upon  a  Case  stated  under  12  <Js  13 
Yict.  c.  45.  s.  11,  against  an  order  of  re- 
moval  adjudging  the  place  of  the  last  legal 
settlement  of  one  Eliza  George  and  her 
four  children  (one  being  aged  seven,  and 
the  remaining  three  being  under  that  age) 
to  be  in  the  parish  of  Fordington  in  the 
Dorchester  Union,  and  ordering  their  re- 
moval thereto. 

The  pauper  was  bom  in  February, 
1851,  in  the  parish  of  Fordington,  and 
was  the  legitimate  daughter  of  Stephen 
and  Susan  Balster.  At  the  time  she  at- 
tained the  age  of  sixteen — namely,  Feb- 
ruary, 1867 — her  fiftther^  who  was  alive, 
had  duly  acquired  a  settlement  in  the 
parish  of  Plumstead,  in  the  Plumstead 
Union,  by  renting  a  tenement,  and  occu- 
pying and  being  diaiged  with  and  paying 
all  rates  and  taxes  for  the  same.    In  Sep- 

*  Cortm  Loid  Esher,  M.R.,    and   lindley. 


tember,  1878,  she  married  at  All  Saints', 
Poplar,  James  Qeorge,  who  was  a  fillip's 
fireman  and  native  of  Africa,  but  who 
had  no  legal  settlement.  In  Janoiiy, 
1887,  the  husband  deserted  his  wife,  and 
subsequently  the  pauper  and  her  diildren 
became  cluurgeable  to  the  Poplar  UnioiL 
The  question  for  the  opinion  of  the  Comi 
was  whether  the  order  of  removal  had 
been  rightly  made. 

The  Divisional  Court  (Mathew,  J.,  and 
Smith,  J.)  quashed  the  order  of  removaL 

Bosanquet,  Q,C.,  and  F.  Mead,  for  the 
Poplar  Union. — ^The  pauper  here  oomei 
within  the  general  prohibition  against  de- 
rivative settlements  in  section  35  of  39  4 
40  Vict.  c.  61,  and  her  settlement  there- 
fore is  her  birth  settlement ;  she  is  not  a 
**  child  "  within  the  exception  in  that  m^ 
tion,  because  she  was  over  sixteen  at  the 
time  when  the  order  of  removal  was  made 
—The  Madeley  Union  v.  The  Bridgnorth 
Union  (1).  The  pauper  at  the  <bte  of 
the  enquiry  was  not  a  member  of  any 
family  of  which  a  father  or  widowed 
mother  was  the  head.  If  I^  Queen  v. 
The  Guardians  qf  St.  Mary  Islington  (2) 
was  rightly  decided,  the  pauper  cannot 
take  a  derivative  settlement^  and  must 
therefore  be  sent  to  her  birth  settlement; 
this  point  was  not  argued  before  the 
Court  of  Appeal  in  The  Guardians  of  ike 
Highworth  Union  v.  The  Guardians  of 
the  Wesibury-on-Sevem  Union  (3).  The 
exception  as  to  a  wife  deriving  a  settle- 
ment from  her  husband  only  applies  to 
the  case  of  one  who  was  a  wife  at  the 
time  when  the  enquiry  as  to  the  settle- 
ment is  Yi&\A—The  Eeigate  Union  v.  The 
Croydon  Union  (4). 

The  pauper  here,  although  not  a  widow, 
has  been  deserted  by  her  husband,  who 
has  no  settlement,  and  the  husband  there- 
fore must  be  put  out  of  the  case.  If  the 
husband  were  dead,  the  pauper  ought  to 
be  sent  to  her  birth  settlement  The 
words  ''shall  retain   the   settlement  so 

(1)  62  Law  J.  Bep.  M.C.  71 ;  Law  Bepi 
11  Q.B.  D.  SH. 

(2)  64  Law  J.  Bep.  M.C.  110, 146 ;  Law  Bep. 
16  Q.B.  D.  96,  839. 

(3)  Ante,  p.  33 ;  Law  Bep.  iO  Q.B.  D.  597. 

(4)  66  Law  J.  Bep.  M.O.  93 ;  Law  fiep. 
19  Q.B.  D.  386. 
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acquire  another  "  only 
a  child  under  sixteen, 
.  The  pauper  being 
ot  derive  a  settlement 

f  Marylehone  v.  The 
Tmbe  Union  (6)  was 

Q,C.f  and  E.  Cunntng- 
orchester  Union,  were 


R. — In  this  case  we 
le  question  of  the  re- 
)ver  the  age  of  sixteen 
hether  she  is  a  mother 
my  mind,  the  question 
7ould  be  just  the  same 
lan.  The  woman  has 
and  an  order  for  her 
in  obtained,  the  ques- 
it  order  is  right.  The 
3  of  a  man  who  has 
ettlement  at  all,  and 
ith  under  section  35  of 
That  section  provides 
;o  be  deemed  to  have 
it  from  any  other  per- 
parentage,  estate,  or 
irst,  **  in  the  case  of  a 
knd."  If  therefore  her 
btlement,    she    would, 

that  settlement;  but 
Eul  not  any  settlement, 
mot  be  said  that  she 
The  second  exception 
I  child  under  the  age 
we  have  not  to  deal 

because  the  pauper  is 
3  of  sixteen.  It  has, 
led  by  this  Court  that 
usidered  with  reference 
tie  order  of  removal  is 
jtion  provides  "which 

child  under  sixteen — 
lement  of  its  father  or 
ler,  as  the  case  may  be, 
d  shall  retain  the  set* 
until  it  shall  acquire 

ed  by  counsel  that  if  the 
wrong  with  regard  to  the 
nong  with  regard  to  her 
)  on  that  point  is  omitted, 
p.    M.O.  88  J    Law  Rep. 


another."  Now,  what  is  the  true  con- 
struction of  the  section  taken  as  a  whole, 
and  having  regard  to  these  exceptions! 
A  woman  cannot  have  a  derivative  settle- 
ment except  in  the  case  of  a  wife  from 
her  husband ;  if,  therefore,  a  woman  is  a 
wife  at  the  time  of  her  removal  she  may 
derive  a  settlement  from  her  husband,  but 
not,  as  was  said  in  The  Bridgnorth  Oase 
(1),  from  her  husband's  father  or  grand- 
father, or  from  any  one  else.  Then,  what 
is  the  case  with  regard  to  a  child  under 
the  age  of  sixteen  T  The  section  says — 
and  we  have  nothing  to  do  with  the  cases 
before  the  statute  was  passed — that  such 
child  is  to  take  the  settlement  of  its 
fEither;  therefore,  as  long  as  the  child  is 
under  the  age  of  sixteen,  it  cannot,  under 
the  statute,  if  it  has  a  father,  take  any 
settlement  other  than  that  which  the  sta- 
tute affirmatively  states  shall  be  its  settle- 
ment— namely,  the  settlement  of  its  father. 
The  words  of  the  section  are  not  **  which 
may  take,"  but  "which  shall  take,"  the 
settlement  of  its  father,  and  this  conclu- 
sively shews  that  to  be  the  only  settlement 
which  can  be  dealt  with  in  the  case  of  a 
child  under  sixteen  at  the  time  when  it  is 
to  be  removed.  There  is,  however,  another 
csuse — namely,  that  of  a  child  under  six- 
teen, who  at  the  time  when  it  is  to  be  re- 
moved has  a  widowed  mother,  and  then 
it  is  to  take  the  settlement  of  its  widowed 
mother,  whatever  it  may  be.  Does  this 
part  of  the  section  deal  with  the  case  of  a 
child  over  sixteen)  It  says  that  up  to 
sixteen  the  child  shall  retain  the  settle- 
ment of  its  father  or  widowed  mother,  as 
the  case  may  be — that  is,  that  at  the  mo- 
ment it  attains  the  age  of  sixteen  it  has 
the  settlement  of  its  father  or  widowed 
mother,  and  shall  retain  the  settlement  so 
taken  until  it — that  is,  the  person  over  six- 
teen— shall  acquire  another.  It  has  been 
suggested  that  a  child  could  acquire  a  set- 
tlement whilst  under  sixteen ;  but  that  is 
negatived  by  the  earlier  words  of  the 
section,  which  says  it  shall  take  under  six- 
teen the  settlement  of  its  father  or  widowed 
mother.  It  is  here  found  as  a  fact  that 
when  the  pauper  attained  the  age  of  six- 
teen her  father's  settlement  was  in  Plum- 
stead  ;  and  between  that  time  and  the 
time  when  she  is  to  be  removed  she  has 
not  acquired,  because  she  could  not  ac- 
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Ihrckegter  Chiardians  y.  Poplar  OMordiam, 
quire^  anj  aettlement.  The  oaae  is  within 
the  very  words  of  the  statute ;  the  pauper 
is  oyer  sixteen,  but  she  has  not  acquired 
any  settlement  since  she  was  sixteen,  and 
the  settlement  of  the  father  when  she 
attained  the  age  of  sixteen  being  known, 
she  therefore  retains  that  settlement  under 
the  section  until  she  has  acquired  another. 
What  one  has  to  consider  is  the  position  of 
the  person  at  the  time  when  that  person  has 
to  be  removed.  I  have  enqnired  as  to  the 
pauper  here,  and  I  have  asked  into  which 
part  of  the  exceptions  she  is  to  come.  She 
does  not  come  within  some  of  these  excep- 
tions ;  she  is  not  within  the  exception  with 
regard  to  a  child  under  sixteen,  or  to  a  wife 
who  might  have  acquired  a  settlement 
from  her  husband,  for  he  has  no  settle- 
ment. The  case  here  is  that  of  a  person 
who  had  a  settlement  —  namely,  her 
father's — when  she  attained  the  age  of 
sixteen,  and  who,  it  is  said,  retains  that 
settlement  until  she  acquires  another. 
Here  she  has  not  acquired  another,  and 
she  therefore  retains  that  settlement  which 
she  had  at  the  moment  when  her  case  is 
to  be  considered — ^that  is,  when  the  re- 
moval  is  to  take  place. 

The  only  case  which  is  really  contrary 
to  that  view  is  The  Islington  Case  (2).  I 
protest  that  The  Bridgnorth  Case  (1)  is 
not;  there  are  observations  in  that  case 
which  may  be  treated  in  one  of  two  ways 
— if  they  are  treated  as  made  with  regard 
to  the  whole  section,  then  they  were  not 
necessary  for  the  decision  of  the  case ;  but 
it  is  not  fair  to  so  treat  them;  the  Court 
was  there  using  language  with  regard  to 
each  case  mentioned  in  the  section,  and 
none  of  the  language  used  either  by  my- 
self or  Lord  Justice  Cotton  is  contrary  to 
this — that  the  last  part  of  the  1st  clause 
of  section  35  applies  to  the  case  of  a  person 
who  is  over  sixteen  at  the  time  when  he  or 
she  is  to  be  removed,  but  who  has  not 
acquired  any  settlement  other  than  that 
which  he  or  she  had  when  the  age  of  six- 
teen was  attained — that  is,  the  settlement 
of  the  father  or  widowed  mother.  The 
Islington  Case  (2),  in  the  Divisional  Court, 
is  the  only  decision  which  is  contrary  to 
that ;  but  it  was  affirmed  by  the  Court  of 
Appeal  upon  the  understanding  that  it 
was  the  same  as  The  Bridgnorth  Case  (1). 


[N.S. 

In  my  opinion  The  Bridgwrrih  0<m  {)) 
was  rightly  decided,  and  is  not  in  conflict 
with  the  present  case.  The  decision  of 
the  Court  of  Appeal  in  The  IsUngUm  C<m 
(2)  was  right  if  taken  upon  the  assomptioa 
that  the  case  was  the  same  as  llu  Bridg- 
north Case  (1);  but  if  it  is  to  be  dealt 
with  as  afBrming  the  decision  of  the  Divi- 
sional Court  upon  a  ground  other  thsa 
what  I  have  stated,  then  the  dedsion  of  the 
Court  of  Appeal  was  wrong.  We  have, 
however,  now  got  The  Highvoorih  Case  (3), 
and  the  Court  of  Appeal  being  in  the  pod. 
tion  of  having  twooonflicting  decisions  must 
differ  from  one  of  them,  and  must,  I  think, 
adopt  that  decision  which  they  think  right 
In  my  opinion  The  Hightoorth  Case  (3) 
was  rightly  decided,  and  is  a  case  in  which 
infinite  care  was  taken,  and  one  which 
makes  the  law  simple.  The  passage  I  am 
about  to  read  is  one  which  the  Coart 
means  to  adopt,  and  one  which  my  brote 
Lopes  authorises  me  to  state  he  distinctly 
stands  by,  after  having  heard  all  the  sxga- 
ments  (7) :  *' Previously  to  the  passing  of 
this  statute  great  expenses  were  often  in- 
curred by  parishes  in  tracing  remote  deriva- 
tive settlements  and  difficult  steps  in  family 
pedigrees,  and  it  was  with  a  view  to  ob- 
viate this  mischief  that  the  35th  section 
was  introduced  into  the  Act,  whidi  at  a 
stroke  prohibits  any  question  of  a  deriva- 
tive settlement  being  entered  upon  beyond 
the  two  derivative  settlements  expressly 
mentioned — The  Madeley  Union  v.  The 
Bridgnorth  Union  (1).  But  the  provisioii 
with  regard  to  the  child  is  most  important 
It  is  only  while  a  child  is  under  sixteen 
that  it  is  to  be  capable  of  taking  the  deriva- 
tive settlement  of  the  father  or  widowed 
mother;  any  settlement  acquired  by  the 
parents  after  the  child  attains  sixteen  is 
not  to  be  communicated  to  the  child,  bat 
the  child  is  to  retain  the  derivative  settle- 
ment it  had  when  it  attained  dxteen  antfl 
it  acquires  another."  Those  words,  to  mj 
mind,  govern  the  present  case,  and  the 
pauper  here,  after  she  has  ceased  to  be  a 
child,  is  to  retain  the  derivative  settlement 
she  had  when  she  attained  the  age  of  six- 
teen until  she  acquires  another.  The 
Divisional  Court  were  therefore  right  in 

(7)  Lopes,  L.J.,  had  left  the  Gout  befon 
judgment  was  delivered. 


Digitized  by 


Google 


Vol.  57.] 


THE  BXrriBS  OP  lUGIStSATeS. 


81 


Darehetter  6fuardian8  v.  Poplar  ffuardians,  App, 


qaashing  the  order  of  removal^  and  tkeir 
dedflion  must  be  affirmed. 

LiNDLET,  L.J. — The  question  here  is  as 
to  what  place  is  to  be  treated  as  the  proper 
settlement  of  the  pauper,  who  is  a  married 
woman ;  she  is  not  a  widow,  because  her 
husband  is  apparently  alive,  but  has  de- 
serted her.  It  is  impossible  not  to  see 
that  section  35  is  so  wide  in  its  terms  as 
to  be  very  difficult  to  construe.  The  diffi- 
culty which  arises  in  this  case  is  attri- 
butable to  the  way  in  which  the  words 
"  child  "  and  ''  it "  are  used.  The  language 
of  the  section  is  this,  '^  No  person  shall  be 
deemed  to  have  derived  a  settlement  from 
any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  except'' — and  then 
foUow  two  exceptions,  first  of  all  ''in  the 
caae  of  a  wife  from  her  husband,"  and 
secondly,  "  in  the  case  of  a  child  under 
the  age  of  sixteen."  It  haa  been  held  in 
The  Bridgnorth  Case  (1)  that  the  expresr 
sion  "chUd"  must  be  taken  with  refer- 
ence to  the  time  at  which  the  Court  is 
dealing  with  the  individual.  Then  the 
section  goes  on,  ''  which  child  shall  take 
the  settlement  of  its  father,  or  of  its 
widowed  mother,  as  the  case  may  be,"  up 
to  the  age  of  sixteen.  So  far  the  section 
does  not  apply,  because  it  is  absurd  to  call 
this  woman  a  child.  Then  it  goes  on, 
**  and  shall  retain  " — and  the  nominative 
to  those  words  is  "  child  imder  the  age  of 
sixteen."  The  child  is  therefore  to  take 
the  settlement  of  its  father  up  to  that  age 
— and  this  seems  to  me  to  be  inconsistent 
with  the  child  having  ^y  other  settle- 
ment under  that  age — and  ''shall  retain 
the  settlement  so  taken  until  it  shall 
acquire  another."  That  does  not  mean 
that  the  child  is  to  retain  that  settlement 
nntOy  whilst  a  child,  it  shall  acquire  an- 
other. The  ambiguity  seems  to  me  to 
arise  in  the  absence  of  any  definition  of 
the  word  "child."  The  child  is  to  retain 
the  settlement  which  it  got  at  the  age  of 
sixteen,  whether  it  lives  to  be  a  hundred 
or  not,  although  one  cannot  speak  of  an 
individual  who  is  a  hundred  years  old  as 
being  a  child.  The  whole  ambiguity  seems 
to  me  to  turn  upon  the  expression  "  it." 
The  xeal  point  which  we  have  to  consider 
18  whether  the  last  part  of  the  1st  clause 
of  section  35  relates  exclusively  to  children. 
Yoh.  67.— M.a 


I  know  not  what  a  "  child  "  is,  unless  it  is 
synonymous  'with  "infant;"  but  this  I 
suppose  for  the  purposes  of  the  poor  law 
it  is  not.  The  expression  is,  not  that  the 
child  shall  retain  the  settlement  until  it 
ceases  to  be  a  child,  but  the  child  is  to 
retain  the  father's  or  widowed  mother's 
settlement,  as  the  case  may  be,  which  it  has 
so  acquired  until  it  acquires  another,  and 
this  whether  during  childhood  or  after- 
wards. That  is  the  only  interpretation 
which  I  can  give  to  the  section.  There- 
fore, it  is  true,  as  was  said  in  The  Bridg- 
north Case  (I),  that,  when  a  child  under 
sixteen  is  being  spoken  of,  for  the  purpose 
of  ascertaining  the  settlement  of  that  child 
one  must  look  long  after  that  age,  and  if 
necessary  during  the  whole  life  of  the 
person,  to  see  what  settlement  is  retained, 
yet  it  is  obvious,  looking  at  that,  that  the 
woman  in  this  case,  although  she  is  not  a 
child,  did  whilst  a  child  acquire  a  settle- 
ment in  the  parish  of  Plumstead.  Her 
father  had  acquired  a  settlement  there 
when  she  had  attained  the  age  of  sixteen, 
and  that  is  therefore  the  settlement  which 
she  acquired  whilst  she  was  a  child,  and 
she  is  to  retain  it  until  she  acquires  an- 
other. She,  however,  married  a  man  who 
never  had  any  settlement  at  all,  and  as  she 
has  never  acquired  another  for  herself  it 
seems  to  me  her  settlement  must  be  that 
which  she  took  when  she  attained  the  age 
of  sixteen.  I  am  aware  that  this  conclu- 
sion does  not  seem  to  be  consistent  with 
The  Idvngton  Case  (2);  but  that  case  was 
decided  by  the  Coiurt  of  Appeal  upon  the 
erroneous  supposition,  so  far  as  I  can 
judge  from  the  report,  that  it  was  governed 
by  The  Bridgnorth  Case  (1).  That  is 
now  corrected.  The  recent  case  of  The 
Chujtrdians  of  the  ffighworth  Union  v. 
The  Guardians  of  the  Westbury -on- Severn 
Union  (3)  is  pedfectly  consistent  with  the 
present  decision,  and  requires  this  case  to 
be  decided  as  we  are  doing.  The  Bridg- 
north Case  (1)  is  also  consistent  with  it 
when  the  decision  and  the  grounds  of  the 
decision  are  looked  at,  although  there  are 
passages  in  the  judgments  of  that  case 
which  at  first  sight  do  apparently  give  rise 
to  difficulties.  I  think  ^e  true  construc- 
tion of  section  35  is  that  which  the  Court 
put  upon  it  in  The  Highworth  Case  (3), 
and  not  that  which  is  to  be  inferred  from 
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the  mere  mat  of  The  IHxngton  Case  (2) 
having  heen  affirmed  upon  appeal  under 
the  erroneous  supposition  to  which  I  have 
referred. 

Lord  Esheb,  M.R. — ^It  must  be  under- 
stood from  what  has  been  said  that  we 
think  the  decision  of  the  Divisional  Court 
in  The  lalingUm  Ccue  (2)  was  wrong. 

Appeal  dismissed. 


Solioitors — J.  W.  Marsh,  for  Poplar  Union; 
Lucas  Sc  Ward,  agents  for  A.  H.  Lock,  Dor- 
chester, for  Dorchester  Union. 


-g^g       r  STEVENS    {appeUant)    v.    the 

A       -10  4   S      BARNET  GAS   AND  WATER  COM- 

Apnl  24. 1  p^j^  {respanderUs). 

WatertDorks  Company — Water  Rate — 
Annual  Rack-rent — Annual  Value — Gross 
estimated  Rental  as  distinguished  from  Net 
Annual  Value — Waterworks  Clauses  Act, 
1847  (10  Vid,,  c,  17),  s,  ^%—Bamet  Gas 
and  Water  Act,  1872  (35  <L'  36  Vict,  c 
clxxxiz.),  s.  56. 

By  the  terms  of  its  special  Act  a  water 
company  were  to  supply  water  at  certain 
rates  on  the  "  annual  rack-rent  of  the  house 
,  .  ,  .  if  the  same  he  let  at  rack-rent,  and 
on  the  anntuil  value  if  and  while  the  same 
is  not  let  at  rack-rent." 

An  owner  and  occupier  contended  that 
his  house  not  being  let  at  an  annual  rack- 
rent,  the  uxUer  rates  payable  by  him  ought 
to  be  assessed  according  to  the  annual 
value  ;  and  that  the  annual  value  was  the 
net  annual  value  as  distinguished  from  the 
gross  vcUue  or  gross  estimated  rental: — 
Held,  upon  a  Case  stated  by  Justices,  thett 
the  words  in  the  section  ''  annual  rack* 
rent "  and  "  annual  value"  must  be  treated 
as  equivalent ;  thcU  the  Legislature  never 
intended  to  lay  down  two  scales  of  charges, 
one  for  tenants  of  houses  and  the  other  for 
owner  occupants;  and  that  an  owner  occu- 
pying his  own  house  must  pay  water  rates 
upon  the  gross  estimated  rental  as  distin- 
guishedfrom  the  net  annual  value. 


This  was  a  Case  stated  by  Jusoces. 

The  appellant  was  both  owner  and  occa- 
pier  of  his  house,  and  at  a  Petty  Sessions, 
holden  at  Highgate,  preferred  a  complaint 
against  the  respondents,  the  Bamet  District 
Gas  and  Water  Company,  alleging  that  a 
dispute  had  arisen  as  to  the  value  of  the 
tenement  and  premises  supplied  with  water, 
and  requiring  the  annual  value  thereof  to 
be  determined  by  two  Justices  pursoant 
to  the  statute  in  such  case  niade  and 
provided. 

The  Justices  fixed  the  annual  value  at 
185^.,  but  the  appellant  being  dissatisfied 
with  their  decision,  as  being  erroneous  in 
point  of  law,  they  stated  and  signed  the 
following  case : — 

**  The  appellant  is  the  occupier  of  a 
house  and  premises.  Glebe  House,  flndilej, 
in  the  county  of  Middlesex. 

''  The  said  house  and  premises  are  sap- 
plied  with  water  by  the  respondents,  who 
are  a  company  incorporated  under  the 
provisions  of  the  Bamet  District  Gas  and 
Water  Acts,  1872,  1883,  and  1887. 

''By  the  Bamet  Gas  and  Water  Act, 
1872  (35  &  36  Vict.  c.  clxxxix.),  it  is  pro- 
vided as  follows — section  56  :  *  The  com- 
pany shaU,  at  the  request  of  the  owner  or 
occupier  of  any  house,  or  part  of  a  hoase, 
in  any  street  in  which  any  pipe  of  the 
company  is  or  shall  be  laid,  or  on  the 
application  of  any  person  who  under  the 
provisions  of  this  Act  is  entitled  to  de- 
mand a  supply  of  water  for  domestic 
purposes,  furnish  to  such  owner  or  occu- 
pier or  other  person  a  sufficient  supply  of 
water  for  domestic  use  at  any  rate  on  the 
annual  rack-rent  of  the  house,  or  part  of 
a  house,  or  premises  supplied,  if  the  same 
be  let  at  rack-rent,  and  on  the  annual 
value,  if  and  while  the  same  is  not  let  at 
rack-rent,  not  exceeding  the  following  :— 
(that  is  to  say,)  if  the  annual  rack-rent  or 
value  do  not  exceed  twenty  pounds,  six 
pounds  per  centum  per  annum  on  sacfa 
annual  rack-rent  or  value ;  if  the  annnal 
rack-rent  or  value  exceed  twenty  poonds 
and  do  not  exceed  thirty  pounds,  £▼« 
pounds  ten  shillings  per  centum  per  annum 
on  such  annnal  rack-rent  or  value ;  and  if 
the  annual  rack-rent  or  value  exceed 
thirty  pounds,  five  pounds  per  oentom 
per  annum  on  such  annual  rack-rent  or 
value:  Provided  always,  that  the  companj 
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^  ffas  and  Water  Co, 
and  to  supply  any  house, 
,  or  premises  for  any  less 
lillings  per  annum :  Pro- 
in  the  case  of  any  house, 
use,  or  premises  used  in 
wholesale  shops  or  ware- 
rates  shall  he  charged  (if 
^-rental  shall  amount  to 
ty  pounds  and  shall  not 
ads)  on  three  fourths  only 
rack  rental,  and  (if  the 
•al  shall  amount  to  more 
5)  upon  two  thirds  only  of 
:  rental.' 

jrworks  Clauses  Act,  1847 
t  is  provided  as  follows — 
le  water  rates,  except  as 
in  the  special  Act  men- 
)aid  by  and  be  recoverable 
L  requiring,  receiving,  or 
Y  of  water,  and  shall  be 
ig  to  the  annual  value  of 
pplied  with  water,  and  if 
as  to  such  value  the  same 
led  by  two  Justices.' 
Lring  of  the  said  complaint 
on  the  part  of  the  appel- 
I  house  and  premises  not 
nual  rack-rent,  the  water 
him  ought  to  be  assessed 
innual  Value  thereof;  that 
mentioned  in  the  statutes 
out,  was  the  net  annual 
[shed  from  the  gross  value, 
d  rental ;  and  that  such 
)uld  be  determined  upon 
[*  to  those  adopted  in  fix- 
or  net  annual  value  for 
he  poor  rate. 

inded  on  the  part  of  the 
the  annual  value  men- 
statutes  was  the  same  as 
rent — that  is  to  say,  the 
the  said  premises  might 
>ected  to  let  from  year  to 
paying  the  usual  tenant's 
and  tithe  commutation 
y),  and  the  landlord  bear- 
pairs  and  insurance." 
rere  of  opinion  that  the 
)  respondents  was  right, 
nual  value  mentioned  in 
^as  the  annual  rack-rent, 
rinciple  decided  that  the 
le  by  the  appellant  to  the 


respondents  were  payable  on  185Z.  as  such 
rack-rent. 

The  question  of  law  arising  on  the  fore- 
going statement  for  the  opinion  of  the 
Court  was,  whether  the  contention  of  the 
appellant  or  that  of  the  respondents  as  to 
the  construction  of  the^said  statutes  was 
right. 

Macmorrcm,  for  the  appellant. — In  this 
case  the  old  question  arises  as  to  the 
meaning  of  the  words  '^  annual  rack-rent" 
or  ^'annual  value."  Here  the  appellant 
is  both  owner  and  occupier  of  his  house, 
and  it  is  submitted  that  he  should  be 
assessed  upon  the  ''  annual  value,"  which 
would  be  the  proper  rent  to  a  tenant  who 
paid  the  rates  and  charges  regularly  fil- 
ing upon  the  tenant — The  Sheffield  Water- 
works Compomy  v.  Bennett  (1).  The  ap- 
pellant's contention  is  that  he  should  pay 
on  the  net  annual  value  of  his  property, 
whilst  the  respondents  maintain  that  he 
ought  to  pay  on  the  gross  annual  value. 

It  is  submitted  that  the  present  case  is 
governed  by  the  decision  of  the  House  of 
Lords  in  Dobha  v.  The  Grand  Junction 
Waterworks  Company  (2) ;  there  the  words 
were  "  actual  amount  of  the  rent,"  instead 
of  "  rack-rent,"  but  it  was  held  upon  the 
term  ''annual  value"  being  substituted, 
that  this  meant  ''  net  annual  value  "  cal- 
culated in  the  same  way  as  "rateable 
value."  In  The  Warrington  Waterworks 
Company  v.  Longshaw  (3),  the  company 
were  to  furnish  water  at  the  rate  of  six 
per  cent.  ''  upon  the  annual  rack-rent  or 
value,"  and  such  rate  was  payable  accord- 
ing to  the  annual  value  at  which  the  pre* 
mises  should  be  assessed  to  the  poor  rate, 
or,  if  not  so  assessed,  according  to  the  net 
annual  value.  It  was  there  held  that  the 
water  rate  was  to  be  calculated  on  the 
rateable  value,  and  not  on  the  gross  esti- 
mated  rental. 

Rack-rent  is  a  term  made  use  of  to  mean 
full  rent  as  distinguished  from  ground 
rent ;  consequently,  if  the  words  "  rack- 
rent"    and  ''annual  value"  are    found 

(1)  42  Law  J.  Rep.  Exch.   121;    Law  Rep. 

8  Exch.  196. 

(2)  53  Law    J.    Rep.  Q.B.   60;    Law  Rep. 

9  App.  Cas.  49. 

(3)  61  Law  J.  Rep.  Q.B.  498;  Law  Rep. 
9  Q.B.  D.  145. 
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Stevmt  T.  Samet  Oat  and  Watdr  Co, 
uaed  together,  as  they  are  here,  it  is  not 
to  be  taken  that  they  mean  predaely  the 
flame  thing,  bat  that  by  annual  valae, 
the  net  amount  of  rent,  after  dedactions, 
is  intended  to  be  expreesed  in  contra- 
distinction to  rack-rent,  vhich  implies  the 
full  or  gross  rental. 

The  decision  in  The  Bristol  Waterworks 
Company  r.  Uren  (4)  is  to  be  distin- 
guished ;  there  ezpreas  reference  was  made 
to  the  poor  rate,  which  is  not  the  case 


FMay,  Q.C,  and  Wineh,  Q.C.,  for  the 
respondents. — It  is  submitted  that  the  pre- 
sent case  must  be  decided  upon  and  within 
the  words  of  the  section  alone.  Here  it 
is  not  disputed  by  the  other  side  that 
special  statutes  govern  the  case,  and  the 
whole  question  turns  upon  the  construc- 
tion of  three  lines  of  the  56th  section  of 
the  special  Act  of  1872.  The  company 
are  to  supply  water  at  a  rate  ''on  the 
annual  rack-rent  of  the  house,  ...  if  the 
same  be  let  at  rack-rent,  and  on  the  annual 
value,  if  and  while  the  same  is  not  let  at 
rack-rent."  The  context  here  clearly  shews 
that  annual  value  here  means  gross  annual 
value.  Thus  a  rental  of  100^.  a  year  must 
be  taken  as  the  rent  on  which  the  assess- 
ment is  to  be  made.  It  was  never  intended 
that  a  tenant  should  pay  on  his  rack-rent 
whilst  an  owner  and  occupier  might  make 
deductions  not  open  to  the  tenant  and  pay 
on  the  net  annual  value.  Dobha  v.  The 
Grand  Junction  Watertoorks  Company 
(2)  does  not  apply  when  clearly  looked 
at ;  all  that  case  decides  is  that  the  pro- 
visions of  an  earlier  Act  were  to  be 
abrogated  and  disregarded :  and  this  being 
so,  annual  value  meant,  under  the  circum- 
stances, net  annual  value. 

Every  case  of  this  kind  must  depend 
on  the  words  used,  and  here  it  is  sub- 
mitted that  annual  value  is  the  equivalent 
of  rack-rent. 

Afacmorran,  in  reply. — ThecaaeoHDohhe 
V.  The  Grand  Junction  Waterworks  Com- 
pany (2)  was  not  decided  on  the  later  of 
the  two  Acts,  for  both  Lords  Selbome 
and  Bramwell  state  that  they  should 
have  arrived  at  the  conclusion  they  did 
on  the  former  Act  (7  Geo.  4.  c.  cxl.)  alone, 

(4)  54  Law  J.  Rep.  M.C.  97;  Law  Rep. 
15  Q.B.  D.  637. 


although  the  effect  of  the  two  LdtM  iru 
not  preisisely  the  same. 

Field,  J. — ^This  is  a  questioa  of  very 
great  difficulty.  The  Le^slature  in  pa»- 
ing  numbers  of  Acts  of  this  kind  has  am. 
fit  to  make  use  of  some  diflEerent  tenns  or 
expressions  in  each. 

Here  is  a  company  undertskiDg  to 
supply  water  for  a  reasonable  priee. 
Ordinarily  speaking,  the  value  of  the  water 
would  be  its  market  price ;  but  there  is 
a  difficulty  in  arriving  at  it.  AU  com- 
panies have  thought  it  right  to  class  the 
prices  according  to  the  supposed  wants  of 
the  house  supplied ;  but  the  theoiy  is  ab- 
solutely unsound,  for  the  rent  does  not  in 
any  way  represent  the  amount  of  water 
used. 

The  points  for  our  consideration  here 
are  the  language  of  the  special  and  of  the 
genei*al  Acts.  I  will  not  go  back  to  any 
earlier  decision  than  that  of  Dohbs  v.  The 
Gramd  Junction  Waterworks  Compamf  (2). 
There  the  effect  of  the  opinion  of  Ihe 
learned  Lords  who  decided  the  case  was 
that  unless  anything  more  appeared  annoal 
value  meant  net  annu&l  value.  And  it  is 
quite  true,  as  Mr.  Macmorran  has  pointed 
out,  that  from  their  judgments  it  would 
appear  that  the  Lords  Selbome  and  Bram- 
wcdl  would  have  come  to  the  eame  con- 
clusion even  if  the  finst  Act  affBcting  that 
case  had  not  been  repealed.  I  therefore 
think  that  I  reiterate  their  opinion  when 
I  say  that  as  I  understand  those  words 
annual  value  taken  by  themselves  mean 
net  annual  value  as  contended  for  by  Mr. 
Macmorran.  But  Lords  Blackburn  and 
Watson  say  you  must  look  at  the  whole 
terms  of  the  Act;  and  their  decision  in 
that  case  does  not  go  the  length  of  deddiog 
that  in  every  statute,  no  matter  what  is 
the  context,  these  words  are  to  be  read 
as  net  annual  value. 

Now,  in  the  present  case,  the  terms  aie^ 
''rate  on  the  annual  rack-rent  of  the 
house  ....  if  the  same  be  let  at  a  ra(^- 
rent,  and  on  the  annual  value  if  and  wliile 
the  same  is  not  let  at  rack-rent.'' 

I  cannot  come  to  tiie  oondusion  that 
the  Legislature  meant  to  lay  down  two 
scales  of  charges,  one  for  tenants,  and  the 
other  for  owners  occupying  tiieir  own 
houses.    Why  should  water  be  supplied 
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8tm/e$u  y.  Bam^  Gm  and  Water  Co, 
to  the  appellant  here  at  a  different  and  a 
lesB  rate  beoaase  he  happens  to  be  the 
ownet  of  the  houeet  I  am  clearly  of 
(pinion  that  in  this  case  we  must  hold 
that  annual  value  is  the  same  thing  as 
amiual  rack-rent,  and  accordingly  the 
appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion. 
In  every  case  dted  before  us  the  words  of 
the  Act  or  the  section  under  discussion 
vary  somewhat,  and  in  none  of  them  are 
the  words  precisely  the  same  as  those  made 
use  of  in  the  56th  section  of  the  special 
Act  here. 

Now,  taking  that  section,  we  find  that 
the  water  rate  is  fixed  at  so  much  on  the 
annual  rack-rent  of  the  house,  if  let,  and 
upon  the  annual  value  if  not  let  at  rack- 
rent.  It  is  difficult  to  suppose  that  it  was 
intended  to  put  a  different  measure  of 
charge  upon  a  house  whether  it  was  let  to 
a  tenant  or  occupied  by  the  owner ;  and 
it  musty  in  my  opinion,  be  taken  to  mean 
that  annual  value  to  the  owner  and  occu- 
pier here  is  the  equivalent  of  the  rack-rent 
paid  by  a  tenant  to  his  landlord.  Section 
68  of  the  general  Act  of  1847  certainly 
speaks  of  water  rates  being  paid  according 
to  the  annual  value  of  the  premises,  but  I 
fail  to  detect  any  such  inconsistency  be- 
tween the  two  Acts  as  to  place  any  diffi- 
culty in  the  way  of  the  construction  I 
have  put  upon  section  56  of  the  special 
Act,  that  the  annual  rack-rent  and  annual 
value  are  equivalent  terms. 

The  decision  in  Dohbs  v.  The  Grand 
Junetion  WeUerworka  Compcmy  (2)  has 
really  but  little  bearing  upon  the  case 
before  us ;  nor  has  any  decision  been  cited 
to  us  in  the  course  of  the  arguments  by 
which  we  can  consider  ourselves  to  be 
bound,  under  the  special  circumstances  of 
the  present  case. 

Appeal  d%sm%88ed. 

Solicitors— C.  H.  Roberts,  for  appellant ; 
C.  A  Bannister,  for  respondent. 
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BOALBB  V.   THE   QUEEN. 


1888. 

May  18. 

Indictment — lAhel — Charge  of  publish- 
ing knoiving  it  to  he  false — Conviction  for 
publishing  only — Error — Vexatious  In- 
dictments  Act. 

On  an  indictment  charging  the  defen- 
dant vnth  "  pvMishing  a  libel  knowing  it 
to  he  fcdse**  he  may  he  convicted  of  th6 
lesser  misdemeanour  of  publishing  only. 

Error  unU  not  lie  for  non-eompUanee 
with  the  Vexatious  Indictments  Act. 

Writ  of  error  upon  judgment  given  in 
the  Central  Court  on  an  indictment  for 
libel. 

In  December,  1884,  the  defendant,  now 
the  plaintiff  in  error,  was  charged  before 
the  magistrates  with  the  offence  of  publish- 
ing a  libel  knowing  it  to  be  false  (1).  At 
the  hearing  before  the  magistrates  the 
charge  was  limited  to  merely  publishing 
the  libel,  and  the  defendant  was  committed 
only  on  such  charge.  The  indictment, 
however,  preferred  the  graver  charge  of 
publishing  the  libel  knowing  it  to  be  false, 
and  was  drawn  in  the  following  form : 
**  that  the  defendant  unlawfully  wrote  and 
published  a  de£&matory  libel  in  the  form 
of  a  letter  directed  to  the  directors  and 
manager  of  the  Grosvenor  Bank,  Limited, 
of  and  concerning  certain  persons  named, 
being  directors  and  managers  of  the  bank 
(the  libel  was  set  out),  be,  the  defendant, 
then  well  knowing  the  said  defamatory 
libel  to  be  false.  The  defendant  pleaded 
not  guilty,  and  a  justification  that  the  libel 
was  true  and  published  for  the  public 
benefit."  The  jury  found  the  defendant 
guilty  of  writing  and  publishing  the  hbel, 
but  that  at  the  time  he  did  not  know  the 
same  to  be  false.    They  negatived  the  plea 

.  (1)  By  section  4  of  6  «c  7  Vict.  c.  96.  s.  4 
(Lord  Campbell's  Act)  it  Is  enacted  that,  "If 
any  person  shall  maUoionsly  publish  any  defa- 
matory Ubel,  knowing  the  same  to  be  false, 
every  snch  person,  being  oonvioted  thereof,  shall 
be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  and  to  pay  such  fine  as  the 
Court  shall  award.'* 

iBy  section  6 :  "  If  any  person  shall  malici- 
ously publish  any  defamatory  libel,  every  such 
penon,  being  convicted  thereof,  shall  be  liable 
to  fine  or  imprisonment,  or  both,  as  the  Court 
may  awaid,  such  impiispnment  not  to  exceed 
the  term  of  one  year." 
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Court  in  arrest  of  judgment  and  for  a  new 
trial,  but  his  motion  was  refused,  and  he 
was  sentenced  to  two  months'  imprisonment 

The  assignments  of  error  were — first, 
that  the  provisions  of  the  Vexatious  In- 
dictments Act  (22  &  23  Yictc.  17.  a  l)were 
not  complied  with,  inasmuch  as  neither 
the  prosecution  nor  any  of  the  personis 
presenting  the  indictment  were  bound  by 
recognisance  to  prosecute  or  give  evidence, 
nor  was  the  defendant  committed  or  de- 
tained in  custody  or  bound  over  by  recog- 
nisance to  appear  to  answer  to  the  indict- 
ment, nor  was  the  indictment  preferred  or 
found  with  the  consent  or  by  the  direction 
in  writing  of  a  Judge  of  a  superior  Court 
of  law  or  of  the  Attorney- General  or  Soli- 
citor-General, nor  were  the  provisions  of 
the  said  statute  in  any  way  complied  with. 

Secondly,  that  the  indictment  did  not 
contain  an  averment  that  the  defendant 
intended  to  provoke  the  prosecutor  or  pro- 
secutors to  commit  a  breach  of  the  peace, 
and  it  was  not  proved  at  the  trial  that  the 
defendant  had  published  or  sent  the  libel 
to  any  other  person  than  Thomas  Waram, 
the  prosecutor. 

Thirdly,  that  by  the  record  it  appears 
that  the  verdict  of  the  jury  is  not  a  con- 
viction of  the  defendant  of  the  offence 
charged  in  the  indictment,  and  that  the 
judgment  appears  to  have  been  given 
against  the  defendant,  whereas  the  judg- 
ment ought  to  have  been  given  for  the 
defendant. 

The  plaintiff  in  error  appeared  in  person. 

GiU,  for  the  prosecution. 

The  following  authorities  were  referred 
to :  The  Queen  v.  Fuidge  (2),  The  Queen 
V.  Bradlaugh  (3),  The  Queen  v.  Enowlden 
(4),  WiUiams  v.  The  King  (5),  The  Queen 
v.  HoUingherry  (6),  The  Queen  v.  Taylor 
(7),  The  Queen  v.  Guthrie  (8),  and  Arch- 
bolcTs  Criminal  Pleading,  p.  240,  ed.  1886. 

(2)  33  Law  J.  Rep.  M.C.  74. 

(3)  48  Law  J.  Rep.  M.C.  6 ;  Law  Rep. 
3  Q.B.  D.  607. 

(4)  5  B.  &  S.  632  ;  33  Law  J.  Rep.  M.C.  219. 

(5)  14  Law  J.  Rep.  M.C.  164. 

(6)  4  B.  &  C.  329; 

(7)  38  Law  J.  Rep.  M.C.  106;  Law  Rep. 
1  C.C.R.  194. 

(8)  39  Law  J.  Rep.  M.C.  96 ;  Law  Rep. 
1  nnn  9i i 


given  rise  to  dificulties,  but  I  have  oome 
to  the  conclusion,  upon  authority  and 
principle,  that  our  judgment  should  be  for 
the  Crown.  The  defendant,  now  the 
plaintiff  in  error,  was  charged  before  the 
magistrates  with  having  published  a  de- 
famatory libel  knowing  it  to  be  fidse, 
but  the  prosecution  abandoned  that  part  of 
the  charge  which  alleged  guilty  knowledge. 
The  magistrates  committed  the  defendant 
for  trial  for  the  common  law  offence  of 
publishing  a  libel,  but  the  indictment  con- 
tained the  allegation  of  guilty  knowledge. 
Before  Lord  Campbell's  Act  (6  &  7  Vict.  c. 
96)  the  knowledge  of  the  defendant  would 
have  been  immaterial  in  point  of  law ;  and 
though  it  might  aggravate  the  punishment 
to  shew  that  the  libel  was  wilfully  false, 
it  would  be  no  defence  to  shew  that  the 
defendant  believed  it  to  be  true ;  the  de- 
fendant could  not  plead  or  give  evidence 
of  the  truth  of  the  libel.  The  Act  now 
enables  a  defendant  to  plead  and  give 
evidence  of  the  truth  of  the  libel,  but  pro- 
vides that  this  shall  not  amount  to  a  de- 
fence unless  it  is  for  the  public  benefit 
that  the  matters  charged  should  be  pub- 
lished. On  the  other  hand,  the  Act  makes 
it  a  more  serious  offence  to  publish  a  libel 
knowing  it  to  be  false,  raising  the  maxi- 
mum punishment  from  one  to  two  years. 
The  jury  in  this  case  found  the  defen- 
dant guilty  of  publishing  a  libel,  but  not  of 
knowing  it  to  be  false,  and  a  sentence  of  two 
months'  imprisonment  was  inflicted,  one 
which  might  have  been  imposed  either  for 
the  common  law  or  for  the  statutory  offence. 
The  present  writ  of  error,  which  can  only 
lie  for  mistakes  appearing  on  the  record,  is 
now  brought.  There  are  several  assign- 
ments in  error;  as  to  the  first,  wl^ 
alleges  non-compliance  with  the  provisions 
of  ^e  Yezatious  Indictments  Act,  the 
case  of  The  Queen  v.  Knovolden  (4)  is  im 
authority  to  shew  that  error  will  not  lie 
on  such  assignment.  No  doubt  the  Legis^ 
lature  have  intended  that  certain  condi- 
tions should  be  performed  prior  to  the 
laying  of  such  an  indictment;  but  ThA 
Queen  v.  Knowlden  (4)  clearly  points  out 
that  the  performance  of  them  need  not 
appear  on  the  record  and  cannot  be  the 
subject  of  error. 
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JSoaler  ▼.  The  Queen. 
it  is  charged  in  the  indictment  that  the 
defendant  published  the  libel  in  the  form 
of  a  letter  directed  to  certain  persons ;  but 
it  does  not  follow  that  the  letter  was  sent 
to  those  persons  and  to  no  one  else.  It 
is  consistent  with  the  allegation  that  the 
libel  was  sown  broadcast,  and  the  error 
assigned  to  the  effect  that  the  indictment 
should  have  contained  an  averment  that 
the  defendant  intended  to  provoke  a 
Iveach  of  the  peace  flails. 

The  third  assignment  alleges  that  the 
defendant  was  not  convicted  of  the 
offence  which  was  charged.  The  jury  have 
negatived  the  allegation  that  the  defen- 
dant knew  the  libel  to  be  false,  and  had 
that  allegation  been  an  essential  aver- 
ment he  would  have  succeeded  in  revers- 
ing the  judgment ;  but  he  was  guilty  of 
the  common  law  misdemeanour  of  pub- 
iLshing  a  libel,  and  there  is  no  ground  for 
saying  that  since  Lord  Campbell's  Act 
tius  shall  cease  to  be  an  offence.  The 
authorities  shew  that  where  there  is  a 
common  law  misdemeanour  and  a  statute 
which  alters  the  punishment  under  certain 
circamstances  of  aggravation,  it  is  com- 
petent to  the  jury  to  acquit  the  statutory 
portion  of  the  charge  and  convict  on  the 
residue,  because  it  is  the  offence  which  is 
the  subject  of  the  indictment,  and  not  the 
punishment.  The  cases  of  WiMiama  v. 
The  Qtieen  (5)  and  The  Queen  v.  HoUing- 
herr^f  (6)  are  authorities  in  support  of 
that  proposition,  as  also  were  other  cases 
cited  by  the  counsel  for  the  Crown.  The 
indictment  included  a  charge  of  simple 
libel,  which  is  an  offence  at  common  law, 
and  the  wilful  falsehood  was  mere  matter 
of  aggravation,  which  the  jury  negatived 
by  their  verdict  convicting  the  defendant 
on  the  charge  of  simple  libel.  I  am  of 
opinion,  therefore,  that  this  judgment  must 
be  affirmed. 

Wills,  J. — I  am  of  the  same  opinion. 
Without  going  through  the  cases,  I  will 
merely  add  that,  in  principle,  it  seems  to 
me  impossible  to  distinguish  the  present 
case  from  those  of  assault  coupled  with 
the  infliction  of  grievous  bodily  harm  and 
other    statutory  assaults  which    remain 
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that  is  necessarily  included  in  the  offence 
as  charged. 

On  the  only  remaining  ground  of  error 
which  is  material — namely,  that  the  jury 
had  no  jurisdiction  to  entertain  the  bill 
in  consequence  of  the  non-compliance  with 
the  provisions  of  the  Vexatious  Indict- 
ments Act— the  case  of  The  Queen  v. 
KnowJden  (4)  is  conclusive  to  shew  that 
error  will  not  lie.  Had  an  application 
been  made  to  the  Judge  at  the  trial  to 
quash  the  indictment  on  the  ground  that 
the  charge  of  guilty  knowledge  was  un- 
authorised, I  think  he  would  have  been 
bound  to  accede ;  but  since  it  is  not  ne- 
cessary that  the  preliminary  formalities 
should  appear  upon  the  record,  it  is  too 
late  to  raise  the  point  by  writ  of  error. 

Judgment  affirmed. 
Solicitors— Wontner  &  Son,  for  the  prosecution. 
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THE  QUEEN  V,  SIB  JAMES  ING- 
HAM (Metropolitan  PoUce 
Magistrate). 


Revenue — Customs  and  Inland  Revenue 
Act,  1887  (50  d^  61  Vict.  c.  15),  s.  4— 
Jurisdiction  of  Magistrate  to  hear  Infor- 
mation— Restriction  of  Amount  of  Moisture 
in  Tobacco. 

An  information  for  the  recovery  of  an 
excise  penalty  under  50  <i&  51  Vict,  c,  15. 
s.  4,  may  he  preferred  before  a  metropolitan 
police  m^istrate  by  virtue  of  16  <i;  16 
Vict.  c.  Gl. 

Order  nisi  for  a  mandamus  calling  on 
Sir  James  Ingham,  the  chief  of  the  metro- 
politan police  magistrates,  to  shew  cause 
why  he  should  not  hear  and  determine  the 
matter  of  an  information  exhibited  by 
order  of  the  Commissioners  of  Inland  Re- 
venue against  one  Butler  Adams,  a  tobac- 
conist, for  the  recovery  of  an  excise  penalty 
under  50  &  51  Vict.  c.  15.  s.  4  (1). 

(I)  60  &  61  Vict.  c.  16.  s.  4 :  «*  If  any  manu- 
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the  learned  ma^strate  doubted  whether  he 
had  jurisdiction,  and  refused  to  hear  it,  in 
order  that  the  question  of  jurisdiction 
might  be  decided  by  the  Divisional  Court 
on  appeal. 

Mead  shewed  cause. 

The  Solicitor-General  and  DanckwerU 
(with  them  The  Attorney -General)  ^  in  sup- 
port of  the  rule,  were  not  called  upon  to 
argue. 

Field,  J. — An  objection  to  the  hearing 
of  this  information  was  raised,  on  the 
ground  that  inasmuch  as  a  new  offence 
was  created  by  the  Act  50  &  51  Vict.  c.  15, 
under  section  4  of  which  the  information 
was  preferred,  it  was  necessary  that  some 
provision  for  the  recovery  of  the  penalty 
should  be  enacted  in  order  to  give  the 
learned  magistrate  jurisdiction.  On  the 
other  hand,  it  was  contended  that  juris- 
diction was  conferred  by  15  &  16  Vict, 
c.  61,  an  Act  relating  to  summary  proceed- 
ings for  penalties  under  the  Acts  relating 
to  the  excise.  Together  with  the  creation 
of  the  offence  in  50  <&  51  Vict.  c.  15.  s.  4, 
the  amount  of  penalty  for  its  commission 
is  provided,  and  it  is  clear,  therefore,  that 
the  Legislature  understood  there  was  a 
mode  by  which  the  penalty  could  be  en- 
forced. That  mode  is  to  be  found  in  15  <& 
16  Vict.  c.  61 ;  after  reciting  that  by  7  &  8 
Geo.  4.  c.  53,  and  other  Acts  in  that  behalf, 
an  information  for  the  recovery  of  any 
penalty  imposed  by  any  Act  of  Parliament 
relating  to  the  revenue  of  excise  may  be 
heard  before  any  three  or  more  of  the 
Commissioners  of  Inland  Kevenue  where 
the  offence  has  been  committed  within  the 
limits  of  the  chief  office  of  inland  revenue 
in  London,  and  outside  those  limits  before 
two  Justices  of  the  peace,  and  that  it  is 
expedient  that  Justices  of  the  peace  should 
!iave  concurrent  jurisdiction  with  the  com- 
missioners, the  statute  confers  on  the  me- 

mannfactare  before  it  is  fit  for  sale),  or  if  any 
dealer  in  or  retailer  of  tobacco  shall  have  in 
his  custody  or  possession  any  tobacco,  and  such 
tobacco  shall  in  either  case  on  being  dried  at  a 
temperature  of  212"  as  denoted  by  Fahrenheit's 
thermometer,  be  decreased  in  weight  by  more 
than  thirty-five  per  cent.,  he  shall  incur  an 
excise  penalty  of  60^,  and  the  tobacco  shall  be 
forfeited." 


jurisdiction  with  the  oommissioneni  within 
those  limits  '^  for  the  reooveiy  of  any 
penalty  imposed  by  any  Act  or  Acts  relat- 
ing to  the  revenue  of  excise,  and  incuired 
for  or  by  reason  of  any  offence  committed 
against  such  Act  or  Acts."  The  Crown 
contends  that  those  words  confer  juiisdio- 
tion  on  the  chief  magistrate  to  hear  and 
determine  this  information;  and  I  am  of 
that  opinion  also.  It  is  said  that  sach 
jurisdiction  extends  only  to  offences  under 
previous  Acts;  but  the  word  ''imposed" 
is  not  limited  to  any  particular  time.  The 
Consolidation  Excise  Act,  7  &  8  Geo.  4. 
c.  53,  recited  as  the  foundation  of  the  15  k 
16  Vict.  c.  1,  where  the  words  "  imposed 
or  to  be  imposed  "  are  used  in  section  2, 
was  called  in  aid  by  the  counsel  shewing 
cause  as  a  reason  for  limiting  the  word 
''  imposed  "  in  the  latei*  Act.  The  point  is 
entitied  to  consideration,  but  it  is  only  an 
instance  where  the  Legislature  has  used,  as 
it  often  does,  language  of  larger  expresdoo, 
and  does  not  induce  me  to  construe  the 
words  of  the  later  Act  in  a  more  restiicted 
sense. 

Wills,  J.— I  am  of  the  same  opinion. 
The  argument  in  support  of  this  order 
rests  upon  the  narrowest  construction  of 
the  word  ''  imposed."  It  is  said  that  the 
words  ''  to  be  imposed  "  would  have  to  be 
used  in  order  to  include  offences  under 
future  Acts ;  but  as,  in  the  line  following, 
the  past  participle  is  made  use  of  in  the 
word  "committed,"  and  the  word  "im- 
posed "  is  placed  in  close  contiguity  to  a 
phrase  which  must  be  used  in  the  wider 
sense,  this  argument  falls  to  the  ground. 
The  present  case  is  not  analogoua  to  that 
class  of  case  where  new  rights  are  created 
or  old  rights  are  taken  away,  and  in  whidi  a 
strict  construction  is  applied  to  the  statute, 
but  it  is  a  modification  in  favour  of  the 
subject,  and  a  relaxation  of  the  more 
rigorous  law  existing  before. 

Order  ahaohOe, 

Solicitors— Rivington  k  Sons,  for  the  Magistiat« ; 
Solicitor  of  Inland  Revenue,  for  Comrais- 
sioners. 
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Ths  Quem  y.  ffeadlam, 
that,  as  they  had  given  up  the  occupation 
of  a  portion  of  the  premises  which  had 
been  in  their  occupation  at  the  time  the 
arrangement  was  arrived  at  in  1877,  the 
rate  was  bad. 

The  overseers  contended  that,  as  there 
was  a  visible  occupation  by  the  company 
of  "offices  and  land  with  rails,"  the 
magistrate  had  no  jurisdiction  to  enquire 
into  the  extent  of  the  occupation,  the  rate 
being  good  on  the  &oe  of  it  and  unappealed 
against 

The  learned  stipendiaiy  magistrate  de- 
cided in  favour  of  the  company,  and  refused 
to  issue  a  distress  warrant. 

Boianquet^  Q.C.,  and  Sutton  shewed 
cause. — The  learned  stipendiary  magistrate 
was  perfectly  right.  The  only  disputes 
upon  the  affidavits  are  as  to  the  extent  of 
the  property  gone  out  of  the  occupation  of 
the  London  and  North  Western  Railway 
Company,  and  as  to  the  apparent  signs  of 
its  separation.  Where  a  psirty  is  rated  in 
respect  of  property  not  in  his  occupation, 
he  is  not  bound  to  appeal,  but  may  replevy 
any  distress  taken  for  such  poor  rate — 
The  Overseers  of  the  Poor  of  Bristol  v. 
Watte  (1).  The  same  point  was  raised  in 
The  London  <md  North  Western  RaUway 
Company  v.  Buckmaster  (2),  affirming  the 
decision  of  the  Queen's  Bench,  44  Law  J. 
Rep.  M.C.  29 ;  Law  Rep.  10  Q.B.  70, 
that  where  any  one  is  rated  for  premises 
in  his  occupation,  and  for  others  which 
are  not,  the  whole  rate  is  a  nullity,  and 
an  action  for  replevin  is  maintainable. 

Gully,  Q,0,f  Smyly,  and  J.  Overend 
Evans,  in  support. — The  learned  stipen- 
diary magistrate  found  as  a  fact  that  part  of 
the  property  was  rated.  In  1886  the  com- 
pany paid  the  rate  and  allowed  the  time  for 
appeal  to  go  by.  In  1887  they  raised  the 
question  for  the  first  time.  If  the  com- 
pany are  proprietors  of  any  part  of  the 
premises  they  are  liable,  and  it  is  not  for 
the  magistrate  to  decide  the  extent  of  their 
occupation,  otherwise  it  would  be  im- 
possible to  rate  a  company.  It  is  not  for 
the  magistrate  to  try  the  whole  question 
of  rateable  value.  The  only  thing  he  can 
enquire  into  is  whether  the  person  rated 

(1)  1  Ad.  &  E.  264. 

(2)  44  Law  J.  Rep.  M.O.  180;  Law  Rep. 
10  Q.B.  444. 


is  owner  of  anything  at  all  in  the  pariah, 
and  to  see  if  the  rate  be  good  on  the  fiioe 
of  it.  The  rest  of  his  duty  is  merely 
ministerial.  Here  the  evidence  before  him 
was  that  there  were  offices  with  land  and 
rails  in  the  occupation  of  the  company— 
The  Queen  v.  Bradshaw  (3)  and  MUwsrd 
V.  Cajin  (4).  The  cases  of  The  Overseen 
of  the  Poor  of  Bristol  v.  Waite  (1)  and 
The  London  and  North  Western  Railmy 
Company  v.  Buckmaster  (2)  are  dis- 
tinguishable. They  contain  no  deosion, 
in  fact,  upon  this  point  of  law  at  alL  The 
company's  remedy  was  by  appeal  to  the 
Sessions — Marshall  v.  PUman  (5). 

Cur.  adv,  vuU. 

Wills,  J.  (on  June  4),  read  the  follow- 
ing judgment,  being  that  of  himself  and  of 
Grantham,  J : — 

In  this  case  the  overseers  of  the  poor 
have  assessed  to  the  poor  rate  property 
occupied  by  the  London  and  North 
Western  Railway  Company  at  Manchester 
by  words  of  general  description — namely, 
'*  Offices  and  land  with  rails."  The  com- 
pany have  not  appealed,  but  have  refused 
to  pay  the  rate,  and  application  has  been 
mside  to  the  learned  stipendiaiy  magistrate 
at  Manchester  to  issue  a  warrant  of  dis- 
tress for  the  amount.  On  the  hearing  d 
the  summons  before  him,  it  was  elicited 
that  in  estimating  the  amount  of  the  rate 
the  overseers  had  treated  some  statbn 
buildings  as  in  the  occupation  of  the  lail- 
way  company  which  were  not,  in  fact,  in 
their  occupation ;  and  on  this  ground  the 
learned  stipendiary  magistrate  refused  to 
issue  his  warrant  of  distress,  and  the 
application  with  which  we  have  to  deal  is 
one  for  an  order  in  the  nature  of  a  man- 
damus to  him  to  do  so. 

It  is  undoubted  law  that  a  poor  rate 
made  upon  a  person  in  respect  of  property 
which  he  does  not  occupy,  although  un- 
appealed against,  will  not  support  a  distrefis 
made  upon  that  person  in  respect  of  the 
property  which  he  does  not  occupy ;  and 
it  may  be  conceded,  on  the  authority  of 
The  London  and  North  Western  Baikcay 
ComjfHiny  v.  Buckmaster  (2),  that  if  one 

(3)  2  EL  &  Bl.  886 ;  29  Law  J.  Rep.  M.C.  176. 

(4)  2  W.  Black.  1330. 

(5)  9  Bing.  095. 
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The  Queen  y.  Beadlam. 

entire  asseBflment  be  made  in  termBupon 
property  which  he  does  occupy  and  upon 
other  property  which  he  does  not  occupy, 
80  that,  upon  the  true  state  of  facts  being 
OBcertained,  it  is  impossible  to  satisfy  the 
description  in  the  rate-book  without  in- 
cluding property  which  he  does  not  occupy, 
the  rate  will  be  bad,  and  ought  not  to  be 
enforced. 

That  is,  however,  a  very  different  case 
from  the  present  one,  in  which  the  pro- 
perty actually  occupied  by  the  persons 
rated  fulfils  the  description  appearing  upon 
the  rate-book.  When  the  case  was  argued 
before  us  we  were  under  the  impression 
that  the  very  point  under  discussion  had 
been  decided  long  ago.  And  the  point 
appears  to  us  to  be  completely  covered 
by  authority,  though  the  case  does  seem 
not  to  have  found  its  way  into  its  proper 
place  in  the  ordinary  text- books.  But  the 
case  of  Crease  v.  Sawle  (6)  is  a  conclusive 
authority  that  under  such  drcumstances 
the  rate,  being  good  on  the  face  of  it,  can- 
not be  impugned  in  an  action  of  trespass 
for  levying  the  distress  in  respect  of  the 
rate. 

In  that  case  the  plaintiff  was  rated 
under  two  separate  assessments  for  *^  tolls 
of  tin."  He  had  granted  two  separate 
mining  leases.  Under  the  first  he  received 
a  money  payment  in  respect  of  every  ton 
of  ore  raised.  Under  the  second  he  re- 
ceived payment  in  kind,  taking  a  portion 
of  the  ore  itself. 

The  Court  of  King's  Bench  had  held 
(and  the  Exchequer  Chamber  agreed  with 
them)  that  in  respect  of  the  lease  under 
which  a  money  payment  was  reserved  the 
lessor  was  not  rateable  because  he  occupied 
nothing ;  but  that  in  respect  of  the  lease 
under  which  he  took  a  portion  of  the  soU, 
he  wafi  an  occupier  of  land  within  the 
statute  of  43  Eliz.  c.  2.  s.  1,  and  there- 
fore rateable. 

In  the  rate-book  he  was  entered  twice 
over  as  occupier,  and  in  each  instance  in 
respect  of  "  tolls  of  tin  " ;  but  there  was 
nothing  on  the  face  of  the  rate  to  connect 
either  entry  with  either  lease. 

Two  distress  warrants  were  obtained,  and 
one  distress  levied.  Itwas  objected  that  the 
rate,  so  far  as  it  related  to  the  tolls  under 

(6)  2  Q.B.  Rep.  862. 


THE  DUTIES  OF  MAGUSTBATES, 


91 


one  of  the  leases,  was  bad,  and  that  there 
was  one  distress,  which  was  therefore  bad, 
and  MUward  v.  Coffin  (4)  was  relied  upon 
— a  case  which,  however,  the  respondents 
contended  was  in  their  favour.  But  the 
Court  disposed  very  summarily  of  this 
objection.  Baron  Parke  said,  ^'  The  rate 
does  not,  on  the  face  of  it,  shew  that  it 
was  made  in  respect  of  this  property  at 
all;"  and  Lord  Abinger  added,  ''For  a 
mere  excess  in  the  amount  the  remedy  is 
by  appeal ; "  and  in  giving  the  considered 
judgment  of  the  Court  Lord  Chief  Justice 
Tindal  said  (p.  885),  "If  the  plaintiff  was 
rateable  it  is  not  material,  in  this  action  of 
trespass,  that  he  was  actually  rated  as  an 
occupier  of  toll  tin  for  a  larger  sum  than 
he  ought  to  have  been ;  the  sole  question 
in  this  action  being,  whether  he  was  rate- 
able in  respect  of  the  subject  of  the  rate," 
and  judgment  was  given  for  the  defen- 
dants. 

Reliance  was  placed  upon  The  Overseerg 
of  the  Poor  of  Bristol  v.  Waite  (1)  ;  but  it 
really  has  very  little  to  do  with  the  pre- 
sent question. 

The  plaintiff  in  that  case  occupied  and 
was  rated  for  tenements  A.,  B.,  and  C. — 
so  named;  he  was  also  rated  for  tene- 
ment D. — called  by  that  name — which  he 
did  not  occupy.  Four  warrants  of  distress 
were  obtained,  and  one  distress  levied.  It 
was  held  that  though  there  might  be  an 
action  for  excessive  distress,  inasmuch  as 
there  was  good  right  to  distrain,  no  action 
of  trespass  was  maintainable. 

MUward  v,  Caffin  (4)  rests  upon  the 
same  ground  as  The  London  and  North- 
Western  Railway  Compamy  v.  Buckmaster 
(2).  The  description  in  the  rate  could  not 
be  satisfied  without  including  something 
which  the  person  rated  did  not  occupy, 
and  the  rate  was  therefore  bad.  But 
Crease  v.  Sawle  (6)  went  upon  the  ground 
that,  under  such  drcumstanoes,  the  person 
rated  being  an  occupier  in  respect  of 
premises  which  fulfil  tike  description,  that 
is  sufficient;  and  we  think  the  learned 
reporters  were  well  justified  in  putting  as 
the  head-note  that  the  Court  will  not  in 
an  action  of  trespass,  in  such  a  case,  en- 
quire ''  whether  a  part  of  the  rate  was  or 
was  not  for  tin  toll  not  in  the  plaintiff's 
occupation,  some  tin  toll  appearing  to  be 
in  his  occupation,  and  the  amount  being 
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CAfilS  OONNSGTS)  WITH 


[N.S. 


The  Queen  y.  H^adloM, 

only  matter  c^  appeal/'  The  objection 
being  matter  of  appaaly  the  rate  unappealed 
against  ought  to  be  enforced.  It  would  be 
very  unfortunate  if  it  should  be  otherwise, 
and  if  by  resson  of  an  error,  possibly  of 
a  most  trifling  kind,  made  by  the  overseers 
in  the  amount  of  property  which  they 
supposed  to  be  in  the  oocupation  of  a  par- 
ticular individual,  he,  after  having  for- 
borne to  avail  himself  of  an  ample  and 
satiBfaotoiy  remedy  for  any  error  to  his 
prejudice  in  the  rate,  could  evade  payment 
of  the  poor  rate  altogether.  One  cannot 
conceive  a  greater  encouragement  to  im- 
proper litigation,  and  we  are  very  glad  to 
find  that  there  is  no  authority  for  such 
a  proposition,  and  distinct  authority  to 
the  'contrary.  The  order  asked  for  must 
be  granted. 

Order  ahsclutefor  warrant  to  issue. 


Solicitors — G.  Featherstone  Johnson,  ag«nt  for 
Arthur  Lings,  Manchester,  for  applicants; 
C.  H.  Mason,  Euston  Station,  for  Railway 
Company. 


1888.  1  THB  QUEEN  V.  THE  OOMMIS- 
April  23.  >    SIONBBS  OF   INLAND   REVENUE. 

May  7.  J    In  re  the  empire  theatre. 

Licence^— Intoxicating  Liquor — Exciee 
^Theatre— Music  ffaU—6  d:  6  Will.  4. 
c.  39.  *.  7—35  d:  36  Vict.  c.  9i^Mandamus. 

The  proprietors  of  a  music  hallf  having 
duly  obtained  a  music  and  dancing  licence, 
applied,  as  being  the  propristors  of  a  place 
€f  public  entertainment  licensed  by  Justices 
of  the  peacCfto  the  Commissioners  of  Inland 
Eevenue  for  an  excise  licence  to  sell  by 
retail,  beer,  spirits,  and  wine  on  the  pre- 
mises under  section  1  of  b  dt  ^  WHl.  4. 
c.  39  : — Held,  that  the  commissioners  had 
properly  refused  to  grant  an  excise  licence 
until  a  licence  of  Justices  had  fvrst  been 
obtained  under  the  Licensing  Act  of  1872  ; 
that  section  7  of  6  d;  6  WiU.  4.  e.  39,  had 
been  repealed  by  the  later  Act  (35  <£r  36 
Vict.  0.  94),  except  so  far  as  the  rights 
of  proprietors  of  theatres  were  concerned  ; 
(Lnd  that  a  music  hall  was  not  a  theatre. 


In  this  ease  an  ordernm  for  aimmdamiw 
to  the  Commissioners  of  Inland  Eevenus 
had  been  obtained  on  the  application  of 
the  {Koprietors  of  the  Empire  Theatn, 
calling  upon  the  oommissionen  to  afaew 
cause  why  an  exdse  licence  to  sell  liquor 
should  not  be  granted  under  5  k^  Will. 
4.  c.  39.  s.  7,  which  provided  that  it  should 
be  lawful  for  the  oommissionsrB  and 
officers  of  excise  **  to  grant  retail  lioenoes 
to  any  person  to  sell  beer,  spirits,  and 
wine  in  any  theatre  established  under  a 
Boyal  Patent,  or  in  any  theatre  or  other 
pkce  of  public  entertainment  licensed  by 
the  Lord  Chamberlain  or  by  Justices 
of  the  peace,  witiiont  the  production  by 
the  person  appljring  for  such  licence  or 
licences  of  any  certificate  or  authority  for 
such  person  to  keep  a  common  inn,  ale- 
house, or  victualling  house." 

The  building  hs^  been  licensed  as  a 
music  hall,  the  Justices  having  at  the 
October  Session,  1887,  granted  a  music  and 
dancing  licence. 

The  commissioners,  however,  considerBd 
that  they  had  no  jurisdiction  to  grant  an 
excise  licence  under  the  Act  of  Will  4, 
in  the  face  of  the  Licensing  Act  of  1872, 
35  &  36  Yict.  c.  94. 

Section  3  of  this  Act  provides  that  ''no 
person  shall  sell  or  expose  for  sale  by  re- 
tail any  intoxicating  liquor  without  being 
duly  licensed  to  s^  the  same,  or  at  any 
place  where  he  is  not  authorised  by  hu 
licence  to  sell  the  same.  Any  person 
selling  or  exposing  for  sale  by  retail  any 
intoxicating  liquor  which  he  is  not  licensed 
to  sell  by  retail,  or  selling  or  exposing  fiH* 
sale  any  intoxicating  liquor  at  any  place 
where  he  is  not  authorised  by  his  licence 
to  sell  the  same,  shall  be  subject  to  .  .  . 


Section  74  provides  that  <'  In  this  Act, 
if  not  inconsistent  with  the  context,  the 
following  expressions  have  the  meaning 
hereinafter  respectively  assigned  to  them; 
thatis  tosay,  . . . '  licence '  means  a  lioenos 
for  the  sale  of  intoxicating  liquors  granted 
by  Justices  in  pursuance  of  the  Intoxicatr 
ing  Liquor  Licensing  Act,  1828,  including 
a  certificate  of  Justices  granted  under  the 
Wine  and  Beerhouse  Acts  ..." 

By  the  saving  clause,  section  72,  it  is 
provided  that  "  Nothing  in  this  Act  shall 
affect  or  apply  to  ...  the  sale  of  intoxi- 
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een  y.  CmnmisiUmers  of  Inland  Revenue, 
Qor  by  proprietors  of  theatres  in 
)  of  the  Acts  in  that  behalf." 

^licUor-Oeneral  {Sir  E.  Clarke, 
I  B.  S.  Wright  shewed  cause. — 
rst  place,  it  is  submitted  that 
-  should  not  be  made  absolute,  on 
id  that  no  mandamus  will  lie. 
I  commissioners  are  servants  of 
n. 

f  the  commissioners  have  juris- 
I  grant  this  excise  licence,  which 
mitted  they  have  not,  yet  they 
acretion. 

tion  of  the  commissioners  in  re- 
grant  this  excise  licence  is  per- 
oper;  the  saving  clause  of  the 
I  Act  of  1872  applies  to  theatres 
d  not  to  ''places  of  entertain- 
lerely  licensed  by  Justices  as 
Is,  and  which  are  not  theatres, 
ingly  the  music  hall  licence 
ranted  is  not  sufficient  of  itself  to 
lie  excise  licence  sought  for  by 
rietors.  It  is  submitted  that 
ction  3  of  the  Licensing  Act, 
)  proprietors  of  the  music  hall 
b  obtain  a  licence  from  the  Jus- 
leir  Licensing  Sessions  before  the 
i  grant  them  a  liquor  licence. 
carles  RuaseUy  Q.C.,  and  Forrest 
n  support. — Here  the  Oommis- 
'  Inland  Bevenue  and  officers  of 
ire  refused  to  grant  a  retail  liquor 
ider  section  7  of  5  &  6  Will.  4.  c. 
»lace  of  entertainment  licensed  by 
>f  the  peace  as  expressed  by  that 

ibmitted  that  under  this  section 
oissioners  have  power  to  grant 
se,  and  that  this  power  is  not  re- 
urged  on  behalf  of  the  Crown, 
ect  of  the  Licensing  Act  of  1872. 
a;ly,  it  is  necessary  to  get  an 
knowledge  of  the  scope  of  the  Act 
It  begins  with  questions  of  illicit 
goes  on  with  provisions  as  to 
der,  adulteration,  and  so  on,  and 
le  end  comes  the  saving  clause. 
Qg  clause  in  section  72,  it  is  sub- 
mplies  no  repeal  either  wholly 
ly  of  the  7th  section  of  the  Act 
7ill.  4.  c.  39.  It  has  been  urged  on 
}f  the  Crown  that  a  partial  repeal 
L  place,  and  that  the  mere  saving 
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of  the  sale  of  intoxicating  liquors  by  pro- 
prietors of  theatres  does  not  preserve  the 
rights  of  proprietors  of  places  of  public 
entertainment  licensed  by  Justices.  But, 
taking  the  whole  scope  of  the  Act  of  1872, 
it  is  clear  that  this  was  never  the  intention 
of  the  Legislature,  and  that,  so  far  from 
partially  repealing  it,  the  7th  section  of  the 
Act  of  Will.  4  was  meant  to  remain  intact. 

This  being  so,  the  proprietors  of  this 
music  hall  have  a  right  to  their  excise 
licence,  and  it  is  submitted  that  the  power 
of  the  commissioners  to  grant  it  is  minis- 
terial only,  and  not  a  judicial  authority 
coupled  with  a  discretion  on  their  part. 

Accordingly,  the  commissioners  having 
but  a  ministerial  duty  to  perform,  a  man- 
damua  will  lie  against  them  to  discharge 
a  positive  legal  duty.  The  general  pro- 
position is  that  in  every  case  in  which  the 
Commissioners  of  Excise  grant  licences,  it 
is  a  ministerial  act  on  their  part  for  the 
carrying  out  of  the  collection  of  the 
revenue.  They  have  no  power  to  make 
enquiry  or  satisfy  thems^ves  about  the 
person  or  premises  to  be  licensed. 

[Candy,  Q.C.,  as  amiotM  curice,  referred 
to  The  Qtieen  v.  Sal/ord  (1).] 

[The  Solicitor-Genercd,  interposing. — 
For  the  purposes  of  the  present  case  I  am 
willing  to  waive  the  point  that  a  fium- 
damae  does  not  lie  against  the  Commis- 
sioners.] 

[Field,  J. — The  Qtieen  v.  Stamps  and 
Taxes  (Commissioners)  (2)  is  an  authority 
for  the  adoption  of  this  course.] 

It  is  not  denied  that,  but  for  the  Licens- 
ing Act  of  1872,  the  Commissioners  could 
grant  this  licence,  and  it  is  again  sub- 
mitted that  that  Act  has  not  altered  the 
law,  and  its  scope  was  not  to  reconstitute 
licensing  authority. 

The  Solicitor '  General,  in  reply. — The 
argument  on  the  other  side  amounts  to 
this,  that  different  statutes  having  different 
words  amount  to  the  same  thing.  The 
words  "place  of  public  entertainment" 
were  advisedly  omitted  from  the  Act  of 
1872,  because  then  all  licences  were  for 
the  first  time  brought  under  the  control 
of  the  Justices.  If  this  building  were  a 
theatre,  the  proprietors  would  be  subject 

(1)  18  Q.B.  Rep.  687;  21  Law  J.  Rep.  M.O. 
223 

(2)  9  Q.B.  Rep.  637;  16  Law  J.  Rep.  Q.B.  75. 
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trol  which  are  not  applicable  to  mere 
places  of  public  entertainment.  Theatres 
are  a  well-defined  class  of  places  under 
10  Geo.  2.  c.  28,  and  6  &  7  Vict.  c.  68. 
The  reasons  for  which  theatres  alone  were 
exempted  from  the  Licensing  Act  of  1872 
are  substantial  and  obvious ;  in  that  year 
a  body  of  new  legislation  was  passed  which 
conferred  greater  powers  upon  Justices, 
and  brought  music  halls  within  range  of 
their  jurisdiction.  [At  this  point  he  was 
stopped.] 

Field,  J. — I  am  of  opinion  that  this 
order  must  be  discharged.  This  Empire 
Theatre  is  neither  established  under 
patent,  nor  is  it  licensed  by  the  Lord 
Chamberlain.  It  is,  however,  a  place  of 
public  entertainment  to  which  a  licence 
for  music  and  dancing  has  been  granted 
by  the  Justices. 

It  is  conceded  that,  had  the  Act  of  5  <fe  6 
WiU.  4.  c.  39  stood  by  itself,  the  com- 
missioners might  have  granted  the  excise 
licence  required  by  the  proprietors.  No 
reflection  whatever  has  been  cast  upon 
the  applicants  as  to  their  not  being  re- 
spectable or  responsible  persons ;  indeed, 
the  commissioners  were  rather  desirous  of 
granting  the  licence  than  refusing  it. 
Their  difficulty,  however,  arose  upon  the 
construction  of  two  Acts  of  Parliament, 
and  they  were  advised  that  they  could  not 
legally  grant  the*  licence  sought,  and 
accordingly  they  desired  the  authoritative 
decision  of  the  Court. 

A  preliminary  point  as  to  jurisdiction 
to  raise  the  question  by  way  of  mandamus 
directed  to  the  commissioners  had  been  at 
first  raised,  but  was  subsequently  waived 
on  the  part  of  the  Crown.  It  is,  thei^ 
fore,  unnecessary  for  us  to  decide  it. 

If  legislation  had  remained  as  it  was  in 
1835,  no  difficulty  would  have  arisen;  but 
the  commissioners  contend  that  it  has 
been  altered  by  the  Act  of  1872,  which 
prohibited  the  sale  of  excisable  liquors 
without  licences  &om  Justices.  We  must, 
therefore,  proceed  to  consider  the  effect  of 
legislation  both  before  and  after  the  Act 
of  1835.  In  1828,  it  waa  provided  by  9 
Geo.  4.  c.  61,  that  a  speml  session  of 
Justices  of  the  peace,  for  the  purpose  of 
granting  licences  to  persons  keepings   or 


victualling  houses,  to  sell  excisable  liquor 
by  retail  to  be  drunk  or  consumed  on  the 
premises,  was  to  be  held  annually.  No 
excise  licence  was  to  be  granted  to  any 
person,  except  to  a  person  licensed  by 
Justices  under  the  Act;  and  the  word 
"inn,  alehouse,  or  victualling  house" 
should  be  deemed  to  include  all  houses  in 
which  should  be  sold  by  retail  any  excis- 
able liquor  to  be  drunk  on  the  premises. 
In  1830,  the  Legislature,  by  11  Geo.  4 
and  1  Will.  4.  c.  64,  took  beer,  ale,  and 
porter  out  of  the  former  Act,  and  au- 
thorised the  sale  of  them  on  the  premises 
upon  an  excise  licence  only  being  obtained. 
So  that  in  1830  the  right  to  sell  ale,  beer, 
and  porter  was  unrestrained  so  far  as  a 
licence  by  Justices  was  concerned.  In 
1834  a  condition  was  imposed  by  4  dk  5 
Will.  4.  c.  85,  that  every  person  applying 
for  a  license  to  sell  beer  to  be  drunk  on 
the  premises,  should  deposit  with  ike  com- 
missioners of  excise  a  certificate  of  good 
character  by  six  inhabitants  and  one  over- 
seer of  the  parish.  This  was  just  one 
year  before  the  Act  of  1835,  with  which 
we  have  been  dealing. 

Now  this  Act  of  1835  (5  &  6  WiU.  4. 
c.  89),  by  section  7,  empowered  the  com- 
missioners and  officers  of  excise  to  grant 
retail  licences  to  any  person  to  sell  beer, 
spirits,  and  wine  in  any  theatre  established 
under  a  royal  patent,  or  in  any  theatre 
or  other  place  of  public  entertainment 
licensed  by  the  Lord  Chamberlain,  or  by 
Justices  of  the  peace,  without  Uie  pro- 
duction by  the  person  applying  for  such 
licence  or  licences  of  any  certificate  or 
authority  to  keep  a  common  inn,  al^ouse, 
or  victualling  house.  Then  came  the  Act 
of  1872,  which  be^n  thus:  "whereas it 
is  expedient  to  amend  the  law  for  the 
sale  by  retail  of  intoxicating  liquora,  and 
the  regulation  of  public-houses  and  other 
places  in  which  intoxicating  liquors  are 
sold,"  and  so  on. 

Now  the  legislation  of  1828  was,  as  we 
have  seen,  as  to  inns,  alehouses,  and  victual- 
ling houses,  that  of  1830  as  to  beerhouses ; 
but  this  Act  of  1872  was  to  apply  to  all 
places.  The  definitions  contained  in  the 
74th  section  remove  all  difficulty.  "In- 
toxicating liquor  "  are  to  mean  "  spirits, 
wine,  beer,  porter,  cider,  perry  and  sweets, 
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vne  (^en  v.  UommMnonen  of  Inland  Mevenue 
any  fermented,  or  distilled ,  or  spiritu- 
liqaor  which  cannot,  according  to  any 
for  the  time  being  in  force,  be  legally 

without  a  licence  from  the  Commis- 
ers  of  Inland  Be  venue."    This  seems 
lake  intoxicating  and  excisable  liquor 
and  the  same  thing. 
Licence  "  is  to  mean  "  a  licence  for  the 

of  intoxicating  liquors  granted  by 
Idces  in  pursuance  of  the  Intoxicating 
lor  Licensing  Act,  1828,  including  a 
ificate  of  Justices  granted  under  the 
le  and  Beerhouse  Acts,  and  including 
»iice  for  the  sale  of  sweets  which  is 
)by  authorised  to  be  granted  in  the 
e  manner  as  if  sweets  were  wine,  and 
ading  a  licence  for  the  retail  of  spirits 
ited  to  a  wholesale  spirit  dealer  by  the 
tioes  in  pursuance  of  this  Act." 

0  much  for  the  definitions  3  now  as  to 
saving  clause  contained  in  section  72. 
'his  section  provides  that  ''  nothing  in 

Act  shall  affect  or  apply  to  the  sale 
Intoxicating  liquor  by  proprietors   of 
itree  in  pursuance  of  the  Acts  in  that 
ilf." 
'heatres  accordingly  are  excepted,  but 

saving  clause  does  not  go  on  to  say 
thing  about  '*  other  places  of  enter- 
iment." 

!he  present  application  is  not  made  by 
proprietors  of  a  theatre,  but  of  a  place 
mblic  entertainment  licensed  by  Jus- 
B.  Accordingly,  they  do  not  bring 
mselves  within  the  plain  and  ordinary 
3e  of  the  terms  used.  It  has  been 
ed   upon   us  that  we  should  construe 

word  "theatre"  in  a  popular  sense 
\  place  of  public  entertainment;  but 
m.  of  opinion  that  such  a  construction 
lid  be  too  large. 

?he  last  point  urged  upon  us  was  that 
Act  of  1836  was  not  repealed  by  the 
i  of  1872  ;  nor  was  it  in  so  many  words ; 

is  there  not  an  implied  repeal  here ) 
i  this  Act  of  1872  had  not  been  new 
[slation  altogether,  clearly  laying  down 

principle  that  licences  should  not  be 
nted  except  by  Justices  imder  certain 
ditions,  it  might  perhaps  have  been  said 
t  the  two  Acts  might  stand  together, 

1  that  the  second  did  not  rep^  the 
t.     The  Solicitor-General  has  satisfied 

that  the  saving  clause  in  the  later  Act 
IS  not  extend  to  save  the  "places  of 


public  entertainment"  mentioned  in  the 
earlier.  I  am  clearly  of  opinion  that  the 
Legislature  intended  to  create  new  dis- 
abilities, and  not  to  extend  the  privilege 
of  selling  excisable  liquors  without  a 
Justices'  licence  to  all  proprietors  of  places 
of  public  entertainment.  There  were 
many  reasons  for  the  new  legislation,  and 
the  Act  of  1872  contains  much  that  is 
new.  Under  all  these  circumstances  I 
am  of  opinion  that  this  application  must 
be  refused  and  the  order  nisi  discharged. 

Wills,  J. — I  am  entirely  of  the  same 
opinion.  The  case  is  perfectly  plain,  and 
I  consider  the  position  taken  by  the  com- 
missioners impregnable.  IBj  the  Act  of 
1834  any  one  wanting  to  sell  liquors 
must  have  an  excise  licence ;  but  this  he 
could  not  get  unless  he  had  a  certificate. 
Then  came  the  Act  of  1835,  by  which 
the  commissioners  of  excise  could  grant 
retail  b'cences  to  persons  to  sell  beer, 
spirits,  and  wine  in  any  theatre  or  other 
place  of  public  entertainment,  licensed  by 
Justices  of  the  peace,  without  the  produc- 
tion  of  any  certificate ;  so  that  from  that 
time  up  to  1872  any  proprietor  of  such  a 
place  of  public  entertainment  could  go  to 
the  commissioners  and  apply  for  and  obtain 
his  licence.  The  exception  in  the  saving 
clause  contained  in  the  72nd  section  of 
this  latter  Act,  exempting  proprietors 
of  theatres  alone,  clearly  shews  that  the 
Legislature  had  no  intention  of  extending 
it  to  the  proprietors  of  music  halls  or  other 
places  of  public  entertainment,  or  of  saving 
their  rights  under  the  earlier  Act. 

It  is  clear  to  me  that  the  present  ap- 
plicants are  not  the  proprietors  of  a  theatre 
within  the  meaning  of  this  saving  clause ; 
and  accordingly,  as  they  do  not  come 
within  the  exception,  the  order  must  be 
discharged. 

Order  discharged. 

Solicitors— Solicitors  to  the  Inland  Revenue,  for 
the  Crown ;  Tyrrell  Lewia,  for  applicants. 
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grant  by  them  of  any  such  right  would  be 
ultra  vires  and  could  not  be  presumed. 

6.  That  the  evidence  given  by  the 
appellants  shewed  that  their  user  of  the 
watercourse  commenced  in  1832,  and 
within  the  memory  of  witnesses  called  by 
them,  and  that  therefore  they  would  not 
have  acquired  any  such  right  by  custom 
or  prescription  at  common  law. 

7.  That  the  watercourse  in  question  was 
an  artificial  watercourse,  which  only  came 
into  existence  in  1801,  and  that  therefore 
forty  years'  user  at  least  was  necessary  to 
create  such  a  right  under  section  2  of  the 
Prescription  Act. 

8.  That  in  any  case,  inasmuch  as  the 
Somersetshire  Drainage  Commissioners 
represented  the  Crown,  no  right  could  be 
acquired  against  them  by  custom  or  pre- 
scription. 

The  appellants  contended  that  they  had 
proved  a  legal  prescriptive  right  to  cause 
such  washings  to  flow  into  the  South  Drain 
watercourse. 

Upon  the  facts  set  out  the  Court  of 
Quarter  Sessions  were  of  opinion  : 

1 .  That  the  South  Drain  was  a  statutory 
drain  or  watercourse,  formed  by  the  Bnie 
Commissioners  between  1801  and  1806, 
and  holden  by  them  for  certain  specific 
public  purposes  under  their  special  Act  of 
1801 ;  that  a  grant  from  the  commis- 
sioners would  not  from  the  nature  of  the 
case  be  presumed  on  which  to  set  up  a 
prescriptive  right  based  on  the  shorter 
period  of  twenty  years*  user ;  but  that  the 
full  period  of  forty  years  was  necessary  to 
establish  an  indefeasible  right  under  2  & 
3  Will.  4.  c.  71.  s.  2. 

2.  That  whatever  might  be  the  case  as 
regarded  the  fellmongery  business  set  up 
in  1832,  yet  the  addition  of  the  tannery  in 
1852,  and  the  enlargement  of  the  premises, 
constituted  a  fresh  period  from  which  the 
Statute  of  Limitations  was  to  commence 
as  regards  the  tannery,  and  that  the 
appellants  had  therefore  failed  to  establish 
a  legal  right  in  1861  to  cause  the  filthy 
liquid  to  flow  into  the  drain  so  as  to  bring 
themselves  within  the  exemption  provided 
by  the  58th  section  of  the  Land  Drainage 
Act,  1861  (24  &  25  Vict.  c.  133). 

3.  That  the  interval  in  which  the  pre- 
mises had  been  let  between  1872  and  1877 


on  the  fdllmongery,  was  not,  by  reason  of 
his  filing  to  carry  on  the  business,  an 
abandonment  by  the  appellants  of  their 
rights  (if  any)  of  user,  as  fellmongers,  so  as 
to  deprive  them  of  the  benefit  of  the 
statute. 

4.  That  although  the  washings  from  the 
leather  board  factory  were  shewn  by  the 
appellants  to  be  of  a  less  filthy  nature,  or 
less  foul  liquid,  than  the  scourings  of  the 
fellmongery  and  tannery  businesses ;  yet, 
as  this  factory  was  set  up  in  1878,  when 
additional  outlets  were  also  made,  and  as 
the  discharge  was  foul  liquid,  under  the 
58th  section  of  the  Land  Drainage  Act, 
1861,  discharged  without  the  oonsent  of 
the  commissioners,  the  appellants  were  aa 
regards  this  discharge  offenders  under  this 
section. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  hcta  above 
stated,  the  appellants,  as  representing  the 
leather  board  factory,  had  any  legal  right 
to  cause  such  water,  washing,  or  liquid  to 
flow  from  their  premises  into  the  said 
drain  or  watercourse. 

GhcmneU,  Q.C^  and  AtisHn,  for  the 
appellants  (having  read  the  case). — The 
principal  point  here  appears  to  be  the 
contention  of  the  other  side,  that  because 
there  has  been  a  variation  in  the  mode  of 
user  of  the  right  of  pollution,  the  appel- 
lants have  lost  their  right  altogether.  It 
is  submitted  that  it  must  be  seen  if  any- 
additional  burden  is  thrown  on  the  servient 
tenement ;  and,  if  this  be  not  the  case,  any 
variation  of  the  mode  of  user  cannot  do 
away  with  the  right.  If  it  did,  the  use  of 
any  new  chemical  or  mode  of  manufiftcture 
would  work  a  loss  of  the  right.  Here 
there  has  been  no  more  increase  of  pollu- 
tion than  in  the  case  of  BctxendaU  v. 
McMurray  (1). 

[Field,  J.,  calling  attention  to  Moor^ 
V.  Webb  (2). — It  would  be  too  large  a  plea 
to  allege  that  there  was  a  right  to  use  the 
water  for  the  purposesof  the  business  what- 
ever it  might  be.] 

As  to  the  form  of  plea,  Wright  v.  W%0iam9 
(3)    and    Murgatroyd    v.  RcbinBon  (4). 

(1)  Law  Rep.  2  Chanc.  790. 

(2)  1  Com.  B.  Rep.  (N.S.)  673. 

(3)  1  Mee.  &  W.  77. 

(4)  26  Law  J.  Rep.  Q.B.  233. 


Digitized  by 


Qoo^^ 


Digitized  by 


Google 


prodaoed  by  the  manufacture  of  paper  in 
the  reasonable  and  proper  course  of  such 
manufacture,  using  any  proper  materials 
for  the  purpose.  There  one  and  the  same 
business  of  paper-making  was  in  contem- 
plation throughout;  but  here  the  appel- 
lants have  abandoned  their  business  of 
fellmongerSy  and  carry  on  that  of  leather 
board  manufacturers. 

It  cannot  be  supposed  that  a  man  who 
has  carried  on  business  for  a  number  of 
years,  which  has  entitled  him  to  certain 
easements,  can  suddenly  change  his  busi- 
ness, and  yet  claim  the  same  right  to  ease- 
ment in  respect  of  it  that  he  enjoyed  in 
his  former  condition.  The  question  stated 
by  the  magistrates  must,  I  am  of  opinion, 
be  answered  by  us  in  the  negative. 

Wills,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  a  line  must  be  drawn 
at  the  year  1861,  when  the  Land  Drainage 
Act  was  passed. 

It  has  been  urged  upon  us  that  in  1861 
the  appellants  had  a  right  to  pollute.     I 
should  have  some  doubt,  however,  whether 
even  then  they  could  have  established  their 
case,  in  spite  of  the  decisions  of  EoUe  v. 
Whyte  (6)  and  Leconjidd  {Lord)  v.  Lorn- 
dale  (Earl)  (7).     But  for  the  present  pur- 
pose  I   will  adopt,  as  the  basis  of  my 
judgment,  the  hypothesis  that  their  right 
to  foul  the  water  in  1861  did  exist  at  that 
time.    But  the  right  to  foul  the  water  as 
they  did  then  is  not  the  same  right  that 
they  are   now   claiming.     Their  present 
claim  seems  to  be  for  something  more.     I 
cannot  understand,  nor  can  I  see  how  they 
can  go  beyond  what  they  did  in  1861. 
Mr.  Channell  says  that,  so  long  as  the 
appellants  do  not  increase  the  burden  on 
the  servient  tenement,  it  is  immaterial 
what  alterations  are  made  in  the  user  of 
an  easement.      But  I  do  not  think  he 
sustains  his  proposition.     In  BaxendcUe 
V.  McMurray  (1)  the  Court  was,  as  has 
been  pointed  out  by  my  brother  Field, 
dealing  with  a  state  of  facts  different  from 
those  foimd  here ;  and  upon  those  £ax;ts  a 
very  reasonable  conclusion  was  arrived  at. 
That  case  is  no  authority  for  the  propo- 
sition advanced  in  this  case,  that,  under  the 
circumstances  stated,  there  being  no  in- 
crease of  burden  on  the  servient  tenement. 


that  what  the  appellants  are  now  doing  is 
not  a  user  of  the  easement  in  the  manner 
originalLy  contemplated. 

I  am  of  opinion  that  the  order  calling 
on  the  respondents  to  shew  cause  in  respect 
of  their  order  under  the  Somersetshire 
Drainage  Act  of  1877,  and  aLso  the  order 
of  Sessions  confirming  it,  must  be  dis- 
charged ;  and  the  respondents'  ordear,  and 
that  of  the  Quarter  Sessions  confirming  it, 
must  be  affirmed. 

Ordj&r  discharged. 

Solicitors— Crowder&  Vizard,  agents  for  J.  G.  L. 
BuUeid,  Glastonbury,  for  appellant*;  Lam- 
bert. Fetch  &  Co.,  agents  for  Loyibond  k  Son, 
Bridgewater,  for  respondents. 


1888.  1  BETTS  (appellant)  v,  armstead 
April  19.  J  {respondent). 

AduUeration—Sale  of  Food  and  Drugs 
Act,  1875,  section  Q-^OuiUy  Knowledge. 

In  a  prosecution,  under  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  for 
"  selling  to  the  prejudice  of  the  purchaser 
any  article  of  food  or  any  drug  which  is 
not  of  the  nature,  substance,  and  ^uaUiy 
demanded  by  such  purchaser,"  it  is  not 
necessary  to  prove  guiUy  knowledge  on  the 
part  of  the  seller. 

Case  stated  by  Justices  of  the  borough 
of  Nottingham  under  20  &  21  Vict.  c.  43 
and  42  &  43  Vict.  c.  49. 

An  information  was  preferred  against 
the  respondent,  under  section  6  of  38  &  39 
Vict  c.  63  (1),  charging  fh&t  on  the  9Ui 
of  November,  1887,  the  re^ndent  sold 
a  two-pound  loaf  of  bread  which  was  not 
of  the  nature,  substance,  and  quality  of  tiie 

(I)  Sale  of  Food  and  Drugs  Act,  1876  (38  & 
39  Vict.  0.  63),  s.  6 :  "No  person  shall  s^  to 
the  prejudice  of  the  puichaser  any  article  of 
food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  dflmanded 
by  such  purehaaer,  under  a  penalty  not  ezoeed* 
ing  twenty  pounds.  .  .  ." 
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article  demanded  by  the  appellant,  oon- 
traiy  to  the  statute  in  such  case  made  and 
provided. 

It  was  proved  that  the  appellant  bought 
at  the  respondent's  shop  a  loaf  of  bread 
which,  hj  the  certificate  of  the  public 
analyst,  contained  alum  in  the  proportion 
of  forty-^ight  grains  to  the  four-pound 
loaf.  The  respondent,  and  two  of  the  men 
in  his  employ,  went  into  the  witness-box 
and  swore  that  there  was  not  and  had 
never  been  any  alum  on  the  premises  of 
the  respondent,  that  no  alum  had  been 
used  in  the  manufieusture  of  the  bread,  that 
they  were  not  aware  that  alum  was  in 
the  flour  from  which  the  bread  had  been 
made,  and  that  if  any  alum  were  in  the 
bread,  it  must  have  been  in  the  flour  when 
purchiftsed  by  the  respondent.  The  Justices 
held  that  it  was  necessary  for  the  prosecu- 
tion to  give  evidence  of  guilty  knowledge 
of  the  adulteration  on  the  part  of  the 
respondent,  and  in  absence  of  such  evi- 
dence dismissed  the  information. 

The  question  for  the  opinion  of  the 
Court  was  whether  it  was  necessary  to 
prove  guilty  knowledge  of  the  adulteration 
on  the  part  of  the  respondent. 

Stanger,  for  the  appellant. — The  know- 
ledge of  the  person  selling  is  not  material. 
All  that  is  necessary  to  be  proved  is  that 
the  article  was  sold  in  an  adulterated  state. 
The  vendor  does  not  the  less  sell  under 
section  6  because  he  sells  in  ignorance. 
Where  it  is  intended  that  absence  of 
guilty  knowledge  is  to  be  an  excuse,  the 
Legislature  has  distinctly  so  provided  (see 
sections  3,  4,  and  5) ;  but  no  such  ^proviso 
is  to  be  found  in  section  6.  The  only 
special  grounds  of  defence  are  those  stated 
in  section  25 — namely,  that  the  article 
had  been  bought  in  the  same  state  under 
a  warranty,  which  was  not  put  forward  in 
the  present  case.  Harris  v.  May  (2)  was 
cited. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  the 
Justices  have  come  to  a  wrong  conclusion. 
It  was  proved  that  the  respondent  had 
sold  to  the  prejudice  of  the  purchaser  a 


loaf  containing  alum,  and  consequently 
he  had  committed  an  offence  within  the 
meaning  of  section  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  a  section  which 
contains  no  qualification  of  the  act  against 
which  the  legislation  is  directed.  It  was 
suggested  at  the  hearing  that  the  Justices 
ought  to  read  into  the  section  the  word 
"  knowingly,"  and  they  adopted  the  sug- 
gestion; but  the  language  of  an  Act  of 
Parliament  ought  not  thus  to  be  changed, 
unless  it  is  clear  that  the  Legislature  in- 
tended some  such  qualification.  So  far 
from  it  being  the  intention  of  the  Legisla- 
ture to  impart  such  a  qualification,  the 
contrary  appears  to  be  the  case,  and  the 
sale  of  the  adulterated  article  was  to  be 
an  offence,  unless  the  seUer  could  raise 
the  defence  under  section  25  by  shewing 
that  he  bought  the  article  in  the  same 
state  as  sold,  and  with  a  warranty.  One 
has  only  to  look  at  sections  3,  4,  and  5  to 
see  that  where  the  Legislature  desired  to 
limit  the  offence  of  selling  adulterated 
articles,  by  making  it  no  offence  to  sell 
innocently,  there  it  has  been  clearly  so 


Smith,  J. — I  agree  with  my  brother 
Cave,  and  I  have  only  one  observation  to 
add.  In  order  to  constitute  an  offence 
under  sections  3  and  4,  there  must  be  a 
scienter,  and  for  the  best  of  all  reasons, 
for  after  a  first  conviction  the  offence  is 
declared  to  be  a  misdemeanour,  punish- 
able with  six  months'  hard  labour ;  and  to 
sentence  a  person  to  six  months'  hard 
labour  for  an  offence  he  did  not  know 
he  was  committing  would  be  startling. 
Under  section  5  the  offence  is  not  a  mis- 
demeanour, but  is  the  subject  of  a  penalty 
only,  unless  the  seller  can  escape  under 
the  provisions  of  section  25,  which  in  the 
present  instance  he  cannot. 

Case  remitted  to  the  JiMiices, 


Solicitors — Sharpe,  Parkeis  k  Co.,  agents  for 
8.  G.  Johoflon,  Town  Clerk,  Nottingbam,  £or 
the  appellant. 


(2)  53  Law   J.    Bep.    M.C.    39;  Law  Bep. 
12  Q3.  D.  97. 
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ttAe  leek  impboyement  com- 

1888.     J    missioners  i;.  the  justices 

May  6,  7.  |    of  the   county    of    staf- 

(^    FORD.* 

Highway  —  Main  Road  —  Maintenance 
—  Expenses  of  Repairs  —  Liability  of 
County  Authority — Highways  and  Loco- 
motives {Amendment)  Act,  1878  (41  d;  42 
Vict,  c,  77),  s.  13, 

A  highway  authority  cannot  recover  from 
the  county  authority  under  section  13  of 
the  Highways  and  Locomotives  {Amend- 
ment) Act,  1878,  half  the  expenses  incurred 
by  them  in  converting  a  macadamised  road 
into  a  road  paved  vnth  granite  setts,  such 
conversion  not  amounting  to  *'  mainten- 
ance "  of  such  road  within  the  meaning  of 
the  section. 

Appeal  from  a  judgment  of  Huddleston, 
B.  The  action  was  brought  to  recover 
102Z.  ISs.,  being  one  half  of  the  expenses 
incurred  hy  the  plainti£&  as  the  highway 
authority  in  respect  of  a  certain  main  road, 
within  the  limits  of  the  Leek  Highway 
District,  in  the  county  of  Stafford.  The  de- 
fendants denied  their  liability,  on  the  ground 
that  the  expenses  sued  for  were  incurred 
in  paving  the  road  with  stone  setts,  and, 
having  r^ard  to  the  situation  of  the  road 
and  the  nature  of  the  traffic  passing  there- 
on, were  not  expenses  reasonably  or  neces- 
sarily incurred  in  the  maintenance  thereof 
within  the  meaning  of  section  13  of  the 
Highways  and  Locomotives  Amendment 
Act,  1878  (41  &  42  Vict.  c.  77). 

It  appeared  that  the  road  in  question, 
which  was  formerly  a  turnpike  road,  was 
a  main  road  between  the  Leek  Eailway 
Station  and  Canal  Wharf  and  the  town  of 
Leek.  Prior  to  1882  a  considerable  length 
of  one  side  of  the  road  was  macadamised, 
the  other  part  being  paved  with  stone 
setts.  Li  1882,  the  traffic  along  the  road 
increased  considerably,  and  the  macadam 
wore  out.  The  commissioners,  being 
advised  that  it  would  be  more  economical 
in  the  result  to  pave  with  stone  setts 


considerably  greater  than  if  the  road  wis 
repaired  with  small  stones,  had  it  paved 
with  stone  setts.  The  cost  of  such  paving 
amounted  to  205^.  16^.,  and  the  commis- 
sioners now  sought  to  recover  from  the 
county  authority  one  half  of  the  costs  so 
incurred. 

Huddleston,  B.,  gave  judgment  for  the 
defendants. 

The  plaintiflfs  appealed. 

Bosanquet,  Q.C.,  and  J.  Rose,  for  the 
plaintiffs. — The  question  is  whether  what 
the  plaintifife  did  can  be  said  to  be  a  main- 
tenance of  the  road  within  the  meaning  of 
section  13  of  the  Act  of  1878.  It  is  not  a 
question  as  to  what  is  the  minimum 
amount  of  repair  which  would  have  been 
sufficient.  This  mode  of  relaying  the  road 
with  granite  setts  was  reasonable  and 
economical  under  the  drcumstanoes,  and 
considering  the  increase  in  the  traffic  on 
the  road.  The  highway  authority  hare 
a  discretion  as  to  the  mode  in  which  the 
road  is  to  be  repaired ;  the  road  should  be 
so  made  as  to  resist  the  traffic. 

The  Queen  v.  Claxby  (1),  The  Queenr. 
The  Inhabitants  of  High  Halden  (2),  and 
The  Sevenoaks  Railway  Company  v.  The 
London,  Chatham,  and  Dover  Raikoai/ 
Company  (3)  were  referred  to. 

Adand  (with  him  Jelf,  Q.C),  for  the 
defendants,  was  not  called  upon. 

Lord  Esher,  M  JEL— This  Act  of  Rur- 
liament  must,  in  the  absence  of  anything 
to  the  contrary,  be  construed  acoerding  to 
the  ordinary  meaning  of  the  words  as 
applied  to  the  subject-matter.  The  word 
"  road,"  in  the  sense  in  which  it  is  used 
in  section  13  of  the  Act  of  1878,  refers 
not  to  a  way  leading  from  one  place  to 
another,  but  to  the  physical  thing  itself— 
that  is,  to  a  thing  which  is  made,  and  the 
manner  in  which  it  is  made.  Looking  at 
the  matter  in  that  sense,  the  Le^islatare 
has  made  use  of  the  expression  **  mainten- 
ance" of  the  road,  and  not  "  making  "  the 
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1888. 

June 

Alehoftse  —  Suffering  Gaming  on  Li- 
censed Premises — Mens  rea — Knowledge  of 
Person  in  Charge— Knowledge  of  Licensee 
—Licensing  Act,  1872  (35  <fc  36  Vict.  c. 
94),  s.  17. 

Appelkmlf  a  Ucensed  person,  placed  a 
servant  m  charge  of  a  skittle-ciley  on  the 
licensed  premises,  with  express  orders  not 
to  allow  gaming.  The  servant,  in  the 
absence  of,  and  without  the  knowledge  or 
connivance  of,  the  appellant,  allowed 
gaming  to  take  place.  The  magistrate  hav- 
ing convicted  the  appellafU  under  section  17 
of  the  Licensing  Act,  1872  (35  <£r  36  Vict, 
c.  94), — Held  (by  Manistt,  J.,  and 
Stephen,  J.),  tfiat  the  appellant  was  rightly 
convicted. 

Somerset  v.  Hart  (53  Law  J.  Rep.  M.C. 
77 ;  Law  Bep.  12  Q.B.  D.  360)  commented 
on. 

Caae  stated  by  the  stipendiary  magis- 
trate at  Longton,  Staffordshire,  the  facts 
being  as  follow  : — 

The  appellant's  premises  consisted  of 
an  ordinary  inn,  alehouse,  and  victualling 
house,  to  which  there  was  a  skittle-alley 
communicating  by  doors  and  passages  with 
the  rest  of  the  premises. 

The  appellant  had  employed  one  George 
Owen  to  manage  the  skitUe-alley  and  to 
attend  upon  the  persons  frequenting  the 
same,  and  Owen  had  received  from  the 
appellant  general  directions  not  to  permit 
gambling  in  the  skittle-alley.  On  the 
23rd  of  February,  1888,  two  police-con- 
stables visited  the  skittle-alley  and  found 
men  there  playing  cards  for  money.  At 
this  time  George  Owen  was  present  in 
charge  of  the  skittle-alley,  and  knew  what 
the  men  were  doing. 

The  appellant  was  not  present,  and  had 
no  actual  knowledge  of  the  card-playing, 
and  George  Owen  did  not  communicate 
with  him  on  the  matter. 

On  these  facts  the  magistrate  convicted 
the  appellant,  under  section  17  of  the 
Licensing  Act>  1872  (35  &  36  Yict.  c.  94), 
of  suffering  gaming  on  the  licensed  pre- 
mises. 

/•  P,  Orain,  for  the  appellant. 
Vol.  67.— M.C. 


H.  D.  Greene,  Q.C.,  andii.  T,  Lawrence, 
for  the  respondent. 

The  following  cases  were  cited — Mid- 
linns  Y.  Collins  (1),  Bosky  v.  Davies  (2), 
Jiedgate  v.  Hayites  (3),  Somerset  v.  Hart 
(4),  Ctmdy  v.  Le  Cocq  (5),  and  Newman 
▼.  Jones  (6). 

Manistt,  J. — This  is  an  appeal  from  a 
conviction,  under  section  17,  sub-section  1, 
of  the  Licensing  Act,  1872,  for  suffer- 
ing gaming  on  licensed  premises.  The 
facts  are  very  simple.  The  magistrate  has 
found  that  the  appellant  was  not  present 
at  the  time,  and  had  no  knowledge  of  the 
gaming ;  that  the  skittle-alley  was  under 
the  management  of  Owen,  who  had  express 
orders  from  the  appellant  not  to  permit 
gaming,  and  that  Owen  knew  what  was 
going  on,  but  did  not  inform  the  appellant. 
Under  these  circumstances  the  magistrate 
convicted  the  appellant. 

The  authorities  upon  this  question  are 
somewhat  conflicting,  and  for  the  ap- 
pellant reliance  was  placed  upon  the  cases 
o(  Somerset  v.  Hart  (4)  and  Newman  v. 
Jones  (6)  as  being  in  his  favour.  Now 
the  division  of  the  statute  in  which  sec- 
tion 17  occurs  is  headed,  ''Offences  against 
public  order,"  and  it  is  necessary  to  con- 
sider the  language  of  the  sections  grouped 
under  this  head.  The  language  of  sec- 
tion 13  is  important  in  considering  the 
construction  to  be  put  upon  section  17. 
The  words  used  are,  ''if  any  licensed 
person  "  permits  drunkenness,  he. ;  while  in 
section  17  the  word  is  "  suffers,"  not  "  per- 
mits." The  former  section  came  before  the 
Court  in  Cundy  v.  Le  Cocq  (5 )  in  1 884.  1  n 
that  case  the  licensed  person  sold  liquor  to 
a  drunken  person,  but  did  not  know  that  he 
was  drunk,  and  it  was  held  that  he  was 
rightly  convicted,  and  that  knowledge  of 
the  condition  of  the  person  served  was  not 

(1)  43  Law  J.    Rep.    M.O.  67 ;    Law    Rep 
9  Q.B.  292. 

(2)  46  Law  J.  Rep.  M.O.  27;  Law  Rep. 
1  Q.B.  D.  84. 

(3)  45  Law  J.  Rep.  K.G.  65;  Law  Rep, 
1  Q.B.  D.  89. 

(4)  53  Law  J.   Bep.  M.O.  77 ;    Law    Rep, 

12  Q.B.  D.  360. 

(6)  53  Law  J.   Bep.    M.O.   125 ;   Law  Rep. 

13  Q.B.  D.  207. 

(6)  55  Law  J.  Rep.  M.O.  118 ;  Law  Rep, 
17  Q.B.  D.  132. 
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the  porter  whom  she  had  left  in  charge  of 
the  hotel.  In  this  case  again  connivance 
was  held  sufficient,  but  it  was  oonnivanoe 
of  the  servant  in  charge.  The  cases  I  have 
referred  to  were  previous  to  that  of  Somerset 
V.  Hart  (4).  There  the  peculiar  fact  was 
that  the  appeal  was  against  an  acquittal, 
the  Justices  having  held  that  the  respon- 
dent was  entirely  ignorant  of  the  gambling, 
and  the  servant  who  it  was  proved  did 
know  was  only  a  potman,  and  not  in  charge 
of  the  premises.  There  was,  therefore,  no 
delegation  of  authority,  and  the  case  did 
not  therefore  come  within  the  principle  of 
the  former  cases,  and  the  Court  dismissed 
the  appeal.  That  case  seems  to  me  not  to 
conflict,  but  to  be  in  accordance  with  the 
other  cases.  The  Lord  Chief  Justice  dis- 
tinguished the  case  from  MuUina  v.  CoUiru 
(1)  on  the  ground  that  in  that  the  servant 
was  in  charge,  and  knew  or  was  wilfully 
blind ;  while  in  Somerset  v.  Hart  (4)  the 
potman  merely  knew  of  it  as  a  fact,  but 
not  in  dischaige  of  his  duty  nor  being  in 
charge  at  the  time. 

I  do  not  attach  as  much  importance  to 
Cundy  v.  Le  Goeq  (5)  as  my  brother 
Memisty  does.  I  there  said  that  the 
prohibition  against  selling  liquor  to  a 
drunken  person,  in  section  13,  is  absolute ; 
and  I  say  the  same  now;  but  that  is  a 
decision  on  a  difierent  section,  so  that  the 
case  IS  not  so  important  in  considering  the 
present  case. 

In  the  case  of  Newman  y.  Jones  (6)  Mr, 
Justice  Smith  seems  to  have  confused 
Cundy  V.  Le  Cocq  (5)  with  MuMins  v. 
Collins  (1),  for  he  refers  to  it  aa  a  case  of 
supplying  liquor  to  a  constable  on  duty ; 
but  it  had  nothing  to  do  with  that  offence. 
The  decision  of  Newman  v.  Jones  (6) 
itself  is  the  one  that  has  caused  me  to 
hesitate  in  coming  to  the  conclusion  that 
I  have  in  the  present  case,  but  I  think 
that  case  stands  entirely  by  itself  and  is 
distinct  from  the  other  cases ;  the  trustees 
of  a  dub  are  in  a  very  different  position 
from  the  licensed  person  who  is  the  actual 
manager  of  the  house  and  the  holder  of  the 
licence. 

I  think  our  decision  affirming  this  con- 
viction is  in  strict  accord  with  MtUUns  v. 
CoUins  (1),  Bo$ley  v.  Davies  (2),  and  Bed- 
gate  V.  Haynes  3),  and  is  not  inconsistent 


that  there  is  any  real  distinction  between 
the  words  '^  permit "  and  ''  suffer  "  in  the 
statute.  The  intention  of  section  1 7  is  that 
gaming  is  prohibited,  and  the  responsibility 
of  preventing  it  is  thrown  upon  the 
licensed  person;  if  he  fails,  he  is  subject  to 
a  penalty.  I  repeat,  with  regard  to  section 
17,  what  I  said  in  Cundy  v.  Le  Cocq  (5) 
as  to  section  13. 

OonvUstion  affirmed. 


Solicitors— H.  Tyrrell,  agent  for  Tennant,  Paine 
k  Jones,  Hanley,  Staffoidshire,  for  appeUant ; 
T.  White  &  Sons,  agente  for  Hand,  Blakiston, 
Everett  k  Hand,  Hanley,  Staffordshire,  for 
respondent. 


V  Ex  parte  lewis. 


1888. 
June  25,  29. 

Justices — Refusal  to  issue  Summons— 
Bule  to  JusticeS'-U  d;  12  Vict.  c.  44.  s.  5 
—  Trafalgar  Square  —  Right  of  PtMic 
Meeting, 

Where  a  magistrate  has  bona  fide  exer- 
cised his  discretion  and  brotight  his  mind 
to  bear  upon  the  question  whether  he  has 
jurisdiction  to  grant  a  summons,  the  High 
Court  has  no  jurisdiction  to  review  his 
decision  ;  and  ther^ore,  where  under  such 
drcumsUmces  the  magistrate  has  reused  to 
issue  a  summons,  a  rule  under  11  ^  12 
Vua,  c.  44.  s,  5,  eaUing  upon  him  to  shew 
oowse  why  he  should  not  hear  and  determine 
Hie  appliccUion/or  the  summons,  will  not 
he  granted ;— So  held,  by  Wills,  J.,  aind 
Grantham,  J. 

Semble,  per  Wills,  J.,  and  Grantham, 
J.,  that  no  right  exists  either  at  law  or  by 
statute  of  holding  public  meetings  in  Tra- 
falgar Square. 

Motion  £ar  a  rule  under  1 1  <fe  1 2  Yict  c  44. 
s.  5  calling  upon  James  Yaughan,  Esquire, 
one  of  the  metropolitan  police  magistzates, 
to  shew  cause  why  he  should  not  hear  and 
determine  an  application  for  snmmoos 
against  the  Eight  Hon.  H.  Matthews,  Q.G., 
her  Majesty's  Secretary  of  State  for  the 
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Warren,  the  Ohi^  Commissioner  of  the 
Metropolitan  Police,  for  certain  offences. 

The  nature  of  the  offences  alleged  and 
the  arguments  in  support  of  the  application 
sufficientlj  appear  in  the  judgment  of  the 
Court. 

The  public  notices  referred  to  in  the 
judgment  as  having  been  issued  by  the 
Home  Secretary  and  Sir  Charles  Warren, 
and  upon  which  the  complaint  of  the  ap- 
plicant before  the  police  magistrate  was 
based,  were  as  follow  : — 

"  Notice. — Meetingsin  Trafalgar  Square. 
— In  consequence  of  the  disorderly  scenes 
which  have  recently  occurred  in  l^^algar 
Square,  and  of  the  danger  to  the  peace  of 
the  metropolis  from  meetings  held  there, 
and  with  a  view  to  prevent  such  disorderly 
proceedings,  and  to  preserve  the  peace,  I, 
Charles  Warren,  the  Commissioner  of  Police 
of  the  metropolis,  do  hereby  give  notice, 
with  the  sanction  of  the  Secretary  of  State 
and  the  concurrence  of  the  Commissioners 
of  her  Majesty's  Works  and  Public  Build- 
ings, that  untU  further  intimation  no  public 
meeting  will  be  allowed  to  assemble  in 
Tiu&lgar  Square,  nor  will  speeches  be 
allowed  to  be  delivered  therein;  and  all 
well-disposed  persons  are  hereby  cautioned 
and  requested  to  abstain  from  joining  or 
attending  any  such  meeting  or  assemblage ; 
and  notice  is  hereby  given  that  all  neces- 
sary measures  will  be  adopted  to  prevent 
any  such  meeting  or  assemblage,  or  the 
delivery  of  any  speech,  and  effectually  to 
preserve  the  public  peace,  and  to  suppress 
any  attempt  at  the  disturbance  thereof. 
This  notice  is  not  intended  to  interfere  with 
the  use  by  the  public  of  TraiiEklgar  Square 
for  all  ordinary  purposes,  or  to  affect  the 
regulations  issued  by  me  with  respect  to 
liord  Mayor's  Day.  8th  November,  1887." 

"Notice. — Police  Regulation. — In  ex- 
ercise of  the  powers  vested  in  me  under 
the  Act  2  &  3  Vict.  c.  47, 1  hereby  make 
the  following  regulation :   No  organised 


was  read  by — 

Wills,  J. — ^In  this  case  Mr.  Lewis,  a 
solicitor,  has  moved  for  a  rule  calling  upon 
Mr.  Yaughan,  the  magistrate  at  Bow 
Street,  for  a  rule  to  shew  cause  why  he 
should  not  hear  and  determine  an  applica- 
tion for  summonses  against  the  Eight  Hon. 
Henry  Matthews,  her  Majesty's  Secretary 
of  State  for  the  Home  Department,  and 
Sir  C.  Warren,  the  Chief  Commissioner  of 
the  Metropolitan  Police,  for  indictable 
offences  which  he  alleges  they  have  com- 
mitted, and  says  appear  from  certain  in- 
formations, nine  in  number,  sworn  before 
Mr.  Yaughan,  and  exhibited  to  an  affidavit 
of  the  applicant,  Mr.  Lewis. 

We  asked  Mr,  Lewis  what  specific  of- 
fences he  had  alleged  before  Mr.  Yaughan. 
His  answer  was  that  Mr.  Yaughan,  having 
had  informations,  refused  summonses  be- 
fore he  ha^  specified  the  charges.  We 
asked,  therefore,  for  what  offences  Mr. 
Lewis  .wishes  now  to  obtain  summonses. 
We  give  the  answer  in  his  own  words — 
first,  conspiring  by  unlawful  violence  and 
other  unlawful  means  to  prevent  divers  of 
her  Majesty's  subjects  from  exercising  their 
constitutional  rights ;  secondly,  conspiring 
to  endanger  the  public  safety  and  peace, 
and  to  injure,  annoy,  and  disturb  the  public 
in  the  enjoyment  of  their  civil  rights; 
thirdly,  a  nuisance  at  common  law,  stop- 
ping the  processions,  preventing  by  force 
the  lawful  use  of  the  thoroughfere,  or  en- 
joyment of  public  rights  and  privileges, 
causing  inconvenience  to  her  Majesty's  sub- 
jects in  reference  to  their  personal  safety 
and  comfort;  and  fourthly,  conspiring  to 
inflict  grievous  bodily  harm  by  using  vio- 
lence in  excess  of  what  the  occasion  law- 
fully required. 

We  observe,  in  passing,  that  as  to  charges 
1  and  2,  they  answer  themselves.  No 
conviction  for  an  offence  so  described  could 
possibly  be  maintained.  From  charges  3 
and  4,  as  formulated,  offences  known  to 
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own  aooonnt  that  he  can  be  heard  on  this 
application. 

It  appears  that  -upon  applications  of 
this  kind  it  has  been  the  practice  to  allow 
a  prosecutor  to  make  the  motion  in  person, 
notwithstanding  the  well-known  rule  in  re- 
spect of  mandamiUj  for  which  the  present 
proceeding  is  a  substitute,  that  the  appli- 
cation can  only  be  made  by  counsel.  Our 
experience  in  this  case  makes  us  almost 
doubt  the  wisdom  of  the  relaxation  of  the 
old  rule,  as  our  time  was  taken  up  for  two 
hours  and  a  half  by  arguments  founded 
largely  on  legal  solecisms  of  the  wildest 
kind — as,  for  instance,  on  the  assertion 
that  the  owner  of  land  could  make  an 
effectual  dedication  of  it  to  the  public  for 
any  lawful  object  or  use;  that  fairs  and 
markets  owe  their  origin  to  dedication; 
that  a  resolution  of  one  House  of  Parlia- 
ment was  a  declaration  of  the  law  as  bind- 
ing as  the  decision  of  one  of  the  superior 
Courts;  and  that  the  law  under  which 
the  Judges  hold  their  appointments 
qitamdiu  ae  bene  gesaerint  instead  of 
durante  bene  placito — a  cardinal  provision 
of  the  Act  of  Settlement,  12  dk  13  Will.  3. 
c.  2 — rests  upon  no  more  solid  foundation 
than  a  resolution  of  the  House  of  Com- 
mons. From  arguments  based  upon  such 
notions  of  law  and  history  the  Court  can 
derive  no  assistance,  while  they  necessarily 
involve  a  great  waste  of  time. 

There  are,  in  our  opinion,  more  answers 
than  one  to  the  application. 

In  the  first  instance,  it  comes  very  late. 
The  public  notices  issued  by  the  Home 
Secretary  and  Sir  C.  Warren,  upon  which 
this  complaint  was  based^  were  made  in 
November,  1887;  Mr.  Yaughan's  refusal 
of  the  summonses  was  given  on  the  15th 
of  February,  1888.  The  motion  has  been 
attempted  once  or  twice  bofore  on  materials 
presenting  some  fatal  defect,  and  it  was  on 
the  25th  of  June,  more  than  four  months 
afterwards,  that  the  application  was  in  a 
condition  to  be  heard.  When  it  was  heard 
Mr.  Lewis  was  uncertain  what  he  wanted, 
and  asked  for  an  order,  among  other  things, 
to  Mr.  Yaughan  to  bear  an  application  for 
summonses  against  officers  of  the  police 
force,  whom  his  affidavit  shews  that  he 
had  never  intended  to  charge  before  Mr. 
Yaughan.  Such  motions  must  always  be 
made  with  reasonable  promptitude.     We 


can  find  in  the  affidavits  no  explanation  of 
the  delay,  and  it  seems  to  us  altogether 
unreasonable. 

But  passing  by  this  objection,  and  com- 
ing to  matters  of  more  substance,  we  think 
it  clear,  from  a  perusal  of  the  shorthand 
notes  of  Mr.  Yaughan's  statement  when 
refusing  the  summonses,  that  he  had  con- 
sidered the  informations,  and  was  of  opimon 
that  they  disclosed  no  legal  ofienoe.  The 
reference  he  made  to  Mr.  Justice  Charles's 
summing  up  at  the  Old  Bailey  in  The 
Queen  v.  Graham  and  Bums  (1)  shews 
clearly  that  he  had  not  only  read  the  in- 
formations, which  he  said  he  had  done, 
but  had  applied  his  mind  to  the  question 
whether  any  l^al  offence  on  the  parts  of 
Mr.  Matthews  and  Sir  Charles  Warren 
was  disclosed ;  and  that,  applying  to  ti>e 
facts  the  principles  laid  down  by  our 
brother  Charles  as  to  the  right  of  oc- 
cupying Tra&lgar  Square  for  tihe  purpose 
of  public  meetings,  he  was  of  opimon 
that  they  shewed  no  l^al  offence.  No 
one  can  doubt  that  Mr.  Justice  Charles's 
ruling  had  a  material  bearing  upon  \he 
case  before  Mr.  Yaughan.  It  is  tme 
that  he  said  it  was  useless  for  him 
to  hear  Mr.  Lewis,  as  he  understood 
that  Mr.  Lewis  wished  to  convince  him 
that  Mr.  Justice  Charles  had  laid  down 
bad  law,  but  that  he  should  feel  himself 
bound  by  that  statement  of  the  law,  what- 
ever Mr.  Lewis  might  say.  Mr.  Lewis 
did  not  ask  to  be  allowed  to  distinguish 
that  ease.  '*  You  may  say  it  is  bad  law," 
said  the  magistrate ;  and  it  is  dear  that 
that  was  what  Mr.  Lewis  was  anxious  to 
contend.  The  magistrate  was  right  in 
saying  that  it  was  in  vain  for  him  to  hear 
an  argument  on  that  point.  He  added : 
"  You  can  have  your  application  to  grant 
summonses  considered  by  the  superior 
Court,  and  I  shall  then  be  cantait 
to  grant  them."  But  this  was  a  mis- 
take on  the  part  of  the  learned  magis- 
tiate,  for  nothing  can  be  clearer  or  more 
settled  law  than  that  if  the  Justices  hare 
really  and  bona  fide  exercised  their  dis- 
cretion and  brought  their  minds  to  bear 
upon  the  question  whether  they  ought  to 
grant  the  summonses  or  not,  this  Court  is 
no  Court  of  appeal  from  the  Jusiioes,  and 

(1)  Central  Criminal  Court,  16th,  17tb,and 
18th  of  Januaiy,  1888. 
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at  in  a  particular  way. 
Tison  (2)  and  The  Queen 

[damson  (2)  was  relied 
is ;  but  there  the  Court 
ision  that  the  Justices 
mmmonsesy  not  because 
Lerdsed  their  judgment 
1  the  law,  but  from  con- 
rom  the  facts  which  they 
7Q  taken  into  account. 
(4)  was  also  relied  on. 
3ught  before  the  magis- 
^hief  Justice  Cockburn, 
ter  cognisable  by  the 
upon  which  an  indict- 
een  preferred,  the  magis- 
had  no  discretion,  but 
I  bound  to  proceed  as 
itute."  He  is  speaking 
3nt  matter,  and  with  re- 
[atious  Indictments  Act 
I.  17,  s.  2),  which  pro- 
)  any  charge  shall  be 
or  more  Justices  that 
committed  one  of  the 
and  he  shall  refuse  to 
upon  the  application  of 
ake  his  recognisance  to 
language  of  the  learned 
oe  is  perfectly  accurate 
that  enactment ;  but  he 
».y  that  the  magistrate 
aplaint  was  laid  before 
iiscretion  to  exercise  as 
i  offence  had  been  made 
had  exercised  his  judg- 
;her  as  to  the  law  or  the 
Court  would  sit  in  ap- 
sion.  "  I  take  the  law," 
[  the  learned  magistrate 
be  as  laid  down  by  Mr. 
and  if  that  be  the  law,  I 
tion  disclosed  no  offence." 
:ercising  jurisdiction  we 
say  what  is  so,  and  we 
on  in  such  a  case  to  cor- 


him  to  alter  his  decision. 

This  being  so,  a  decision  by  us  of  the 
other  questions  raised  by  Mr.  Lewis  is  be- 
yond our  competence. 

We  must  not,  however,  allow  our  silence 
to  be  construed  into  anything  like  acquies- 
cence in  the  views  put  forward  by  Mr. 
Lewis. 

A  great  deal  was  said  about  the  right 
of  public  meeting  unnecessarily,  inasmuch 
as  it  is  a  right  which  has  long  passed  out 
of  the  region  of  discussion  or  doubt.  As 
to  the  suggested  right  of  holding  public 
meetings  in  Trafalgar  Square,  which  is 
in  other  words  a  suggestion  of  a  right  on 
the  part  of  as  many  of  her  Majesty's  sub- 
jects  as  may  be  so  disposed  to  occupy 
Trafalgar  Square  whenever  and  so  often  as 
they  may  wish  for  a  public  meeting,  or  pos- 
sibly for  more  than  one  public  meeting,  to 
be  held  by  persons  of  conflicting  views  and 
sympathies  (for  the  right,  if  it  exists,  must 
be  common  to  every  member  of  the  public), 
all  we  wish  to  say  is,  that  if  the  right  is  to 
be  made  out,  it  must  be  established  by 
materials  and  considerations  very  different 
fi'om  any  that  were  laid  before  us.  We 
were  informed  by  Mr.  Lewis  that  there 
was  no  statute  conferring  or  recognising 
such  rights,  although  Trafiedgar  Square 
owes  its  very  origin  and  existence  to  legis- 
lation no  earlier  than  the  beginning  of  this 
century.  He  alleged  that  they  rested  on 
"  dedication."  It  is,  however,  a  species  of 
"  dedication  "  at  present  unknown  to  the 
law,  and  of  which  there  is  no  trace  in  our 
law-books.     The  onlv  "  dedication  "  in  the 


Rep.   M.C.   46;    Law   Rep. 

s    Queen  v.    The  Yorkshire 

ces,   19   Law  J.   Rep.  M.O. 

6. 

Rep.   Q.B.  302;   Law  Rep. 
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pinion  of  the  High  Court  on  the 
of  their  jurisdiction  (1). 

c  33  Vict.  c.  67.  s.  18 :  •<  In  eveiy  petty 
livision  in  the  metropolis  the  justices 
ace  acting  in  and  for  such  division 
jvery  year  at  the  time  mentioned  In 
hold  a  special  session  for  hearing 
nder  this  Act  against  the  valuation 
e  several  parishes  within  such  divi- 

ly  rat-epayer  and  any  overseers  of  a 
far  as  respects  the  valuation  list  of 
h,  and  any  surveyor  of  taxes,  so  far 
I  the  valuation  list  of  any  parish  in 
sessional  division,  may,  if  he  or  they 
leved  hy  any  decision  of  the  assess- 
unittee  on  an  objection  made  with 
the  unfairness  or  incorrectness  of  the 
of  any  hereditament  included  in  such 
lOt  otherwise,  appeal  against  such  de- 
he  special  sessions.  ..." 
46:  *' Every  valuation  list  shall  be 
i  manner  directed  by  this  Act,  and 
ion  in  every  period  of  five  years  (the 
ch  periods  beginning  with  the  6th  of 
1)  shall  be  conduct^  as  follows : — 
each  of  the  first  four  years  of  such 
lupplemental  list  shall,  if  necessary, 
>ut  in  the  same  form  as  the  valuation 
shall  shew  all  the  alterations  which 
a  place  during  the  preceding  twelve 
I  any  of  the  matters  stated  in  the 
list,  but  shall  contain  only  the  here- 
affected  by  such  alterations.  .  .  . 
the  fifth  year  of  every  such  period  the 
shall  make  a  new  valuation  list. 
)  same  regulations  shall  be  observed 
fvme  proceedings  shall  be  had  in  the 
supplemental  list  and  a  new  valua^ 
Eks  are  directed  by  this  Act  and  the 
porated  herewith  in  the  case  of  the 
list  made  in  the  first  year  after  the 
I  this  Act." 
47:  <*If  in  the  course  of  any  year 
of  any  hereditament  is  increased  by 
on  thereto  or  erection  thereon  of  any 
or  is  from  any  cause  increased  or  re- 
value, the  following  provisions  shall 
it:— 

B  overseers  of  the  parish  in  which  such 
lent  is  situate  may,  and  on  the  written 
ti  of  the  assessment  committee  or  of 
lyer  of  the  union  or  of  the  surveyor 
for  the  district  shall,  send  to  the 
t  committee  a  provisional  list  con- 
le  gross  and  rateable  value  as  so  in- 
r  reduced  of  jnch  hereditament : 
I  objection  may  be  made  to  any  such 
il  list  by  the  said  occupier,  and  by  the 
of  taxes,  or  by  either  of  them,  by 
reof  in  writing  being  served  on  the 
the  assessment  committee,  on  the 
on  the  surveyor  of  taxes,  and  oil  the 
L.  67.— M,C. 


ment  Committee.    . 

Wrnch,  Q,C.,  for  the  respondents. 

Cave,  J. — I  am  of  opinion  that  the  con- 
tention on  behalf  of  the  Assessment  Com- 
mittee is  right,  that  there  is  no  appeal  to 
the  Special  Sessions ;  appeal  is  the  creature 
of  statute,  and  can  only  be  created  by  ex- 
press enactment,  and  not  by  implication. 

The  Valuation  Metropolis  Act,  1869, 
first  provides  for  the  formation  of  a  valua- 
tion list,  and  section  18  and  the  following 
sections  relating  to  appeals  to  Special 
Sessions  apply  in  the  first  instance  to  the 
first  list.  The  first  valuation  list  being 
obtained,  the  statute  next  provides  by 
section  46  for  revisions  of  it.    These  are 

occupier,  or  on  such  of  them  as  the  case  may 
require: 

"  6.  The  committee  shall  hear  and  determine 
on  the  objection  in  the  same  manner  as  if  it 
were  an  objection  to  a  valuation  list,  and  may 
make  such  order  as  they  think  just : 

**  7.  If  no  objection  is  made,  then  on  the  ex- 
piration of  the  time  for  making  objections,  or 
if  an  objection  is  made  then  as  soon  as  the 
assessment  committee  have  determined  on  the 
objection,  the  assessment  committee  shall  cause 
a  copy  to  be  made  of  the  provisional  list,  with 
any  alteration  made  in  it  by  the  committee, 
and  shall  return  the  list  and  the  copy  thereof, 
after  being  dated  and  signed  by  their  clerk,  to 
the  overseers : 

**8.  A  provisional  list,  sigmed  as  aforesaid, 
shall  have  operation  from  the  date  of  the 
service  by  the  clerk  of  the  assessment  com- 
mittee of  a  copy  of  the  list  and  notice  on  the 
occupier,  and  shall  continue  in  force  until  the 
first  lirt  (supplemental  or  other)  which  is  sub- 
sequently made  comes  into  force : 

"  10.  A  provisional  list  during  the  time  that 
it  is  in  force  shall  be  deemed  to  form  part  of 
the  valuation  list  for  the  time  being  in  force, 
and  shall  (so  far  as  is  necessary)  be  substituted 
for  so  much  of  that  valuation  list  as  relates  to 
the  same  hereditament,  and  every  rate  and  tax 
in  respect  of  which  the  valuation  list  is  con- 
clusive, which  are  respectively  made  or  charged 
after  the  provisional  list  comes  into  force,  and 
the  proportion  of  the  current  rate  charged  as 
before  provided  in  this  section,  shall  be  levied 
accordingly ;  but  if  when  the  next  revision  of 
the  valuation  list  takes  place  the  list,  as  ap- 
proved and  altered  on  appeal,  contains  a  smaller 
value  for  the  hereditaments  comprised  in  a 
provisional  list  than  the  value  stated  in  such 
provisional  list,  the  amount  of  rate  or  tax  which 
has  been  overpaid  in  consequence  of  the  larger 
value  having  been  stated  shall  be  repaid  or 
allowed :" 
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revision  by  means  of  tne  supplementai 
list,  which  is  to  be  made  out  in  the  same 
form  as  the  valuation  list,  and  to  shew  all 
the  alterations  which  shall  have  taken 
place  during  the  preceding  twelve  months 
in  any  of  the  matters  stated  in  the  valuar 
tion  list,  and  the  quinquennial  revision 
by  means  of  an  entirely  new  valuation 
list.  Provision  being  thus  made  for 
revision,  section  46,  sub-section  3,  applies 
to  the  supplemental  list  and  to  the  new 
valuation  list  the  regulations  directed  by 
the  Act  to  apply  to  the  valuation  list 
made  in  the  first  year  after  the  passing  of 
the  Act,  and  therefore  gives  a  right  of 
appeal  in  each  case  to  Special  Sessions  by 
reference  to  the  provisions  of  section  19 
and  the  sections  following.  Then  by  sec- 
tion 47  provision  is  made  by  which  every 
new  matter  may  be  drawn  into  the  area 
of  taxation  at  shorter  intervals  than  a  year, 
so  that  by  means  of  the  provisional  list 
owners  .of  buildings  built  between  the 
times  of  making  the  valuation  lists  may  be 
made  to  pay  an  apportioned  part  of  the 
rates  imposed  in  that  interval.  The  pro- 
visions for  this  purpose  are  made  not  by 
reference  to  or  by  re-enacting  preceding 
sections,  but  'by  section  47  in  express 
terms,  which  give  power  for  objections  to  be 
taken  to  a  provisional  list  before  the  Assess- 
ment Oommitteey  butgive  no  right  to  appeal 
further.  It  is  argued  that  the  terms  of  sec- 
tion 47,  sub-section  10,  whereby  a  provi- 
sional list  during  the  time  that  it  is  in 
force  ''  shall  be  deemed  to  form  part  of  the 
valuation  list,"  imply  that  the  provisional 
list  is  to  be  part  of  the  valuation  list  for  all 
purposes,  including  appeal;  but  I  think 
that  that  construction  is  too  wide.  Where 
the  Legislature  uses  such  a  term  as  *'  shall 
be  deemed,"  that  does  not  mean  that  the 
subject  to  which  it  refers  shall  be  so  deemed 
for  all  purposes,  but  only  for  such  purposes 
as  are  in  contemplation  in  the  section  in 
which  those  words  are  used — that  is,  in  the 
present  case  the  provisional  list  shall  be 
deemed  to  form  part  of  the  valuation  list 
for  the  purposes  of  the  poor  rate  which  is 
then  in  force,  and  which,  so  far  as  the  pro- 
portional amount  due  in  regard  to  the 
subject-matter  of  the  provisional  list  is 
concerned,  is  to  be  levied  as  if  that  list 
formed  part  of  the  valuation  list.     If  any 


removed  by  tne  last  words  of  aectioti  47, 
sub-section  10,  providing  for  the  repay- 
ment of  any  sum  paid  in  oonaequenoe  of 
the  value  having  been  overstated.  If  it  be 
asked  whether  there  is  not  an  appeal 
where  the  valuation  in  the  provisional  liat 
is  too  high,  the  answer  is  that  there  is 
not,  unless  the  statute  gtves  it;  and  the 
words  at  the  oonclusion  of  section  47,  sab- 
section  10,  shew  that  no  such  appeal  is 
intended,  for  they  would  be  unneceaaary  if 
there  were  an  appeal,  and  tiiere  are  no  emuch 
words  with  reference  to  ^le  sapplemental 
list.  I  am  therefore  of  opinion  that  the 
Legislature  did  not  intend  that  there 
should  be  any  appeal  from  the  proviaional 
list,  but  that  the  right  to  recover  any 
excess  should  depend  on  the  final  valua- 
tion when  the  list  is  revised,  and  tliat 
therefore  no  appeal  lay  in  the  present  case 
from  the  Assessment  Committee  to  the 
Special  SessionB. 
Smith,  J.— I  ccmcor. 

JtuigmmU/cr  the  appeBa9U». 


Solicitors— Nye,    Ghreenwood   *    Horeton,    tor 
appellants ;  Bolton  k  Mote»  for  respondents. 


{8T0TBSBITRT  ((tppettoni)  «. 
THE  VBSTBT  OF  THK  PARISH 
OF  ST.  GILBB,  OAXBBEWSLl. 
(respondenii). 

MetropoUe  ManagemerU  {Amendmauy 
Act,  1862  (25  4f  26  Via.  e.  102),  s.  77— 
Paving  New  Street — Appoffianmeni  qf 
Expenses — Power  of  Vestry — Owners  of 
Land  abuUing  on  Street — Owners  of  House 
Property. 

An  apportionment  by  a  vestry  or  district 
hoard  of  ths  sxpeTises  of  pamng  a  nsso 
street  under  the  77th  section  of  the  Mdro^ 
polls  Management  {Amendmeni)  Act,  18611, 
is  not  invalid  by  reason  qf  ks  beis^f  cU  a 
higher  rats  in  the  case  of  one  piece  if  kmd 
abutting  an  the  street  than  in  the  earn  of 
another. 

Such  an  appatfionmentj  on  the  true  coiu 
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vnifwm  principley  but  is  in  the  abao- 
ItBrnrHian  of  tks  ve$iry  or  board,  and 
mly  be  questioned  on  the  ground  qf 
of  good  faith. 

se  stated  by  a  Metropolitan  Police 
Borate  pursuant  to  42  &  43  Yict. 

9  appellant  was  the  owner  of  land 
loasee  situate  in  and  abutting  on  a 
Ertreet,  known  as  Canterbury  Boad, 
D  the  district  over  which  the  respon- 
had  control. 

\  respondentSy  having  resolved  to  pave 
met  in  aoocurdanoe  with  the  powers 
i  in  them  under  18  k  19  Yict.  c.  120, 
i6  4  26  Yict  c.  102,  estimated  the 
f  the  work,  and  apportioned  it  upon 
wners  of  land  and  houses  abutting 
Miy  and  in  puiBuanoe  of  the  appor- 
ent  gave  notice  to  the  appellant  re- 
ig  him  to  pay  6482.  Zs.  8<£. 
»  appellant  having  I'ef used  to  pay 
um,  a  complaint  was  made  by  the 
Mdutsagainst  him,  and,  on  the  hearing 
»  summons,  it  appeared  that  the  sum 
U,  3«.  8(2.  was  in  respect  of  both  land 
bOuses,  being  2692.  8^.  in  respect  of 
md  278Z.  15^.  %d.  in  respect  of  houses, 
as  at  the  same  rate  in  both  cases — 
iy,  14«.  9^.  per  foot  of  frontage. 
)  apportionment  upon  other  land 
ng  on  the  street,  the  owners  of  which 
the  Grand  Surrey  Canal  Company, 
b  a  lower  rate— namely,  at  the  rate 
per  foot  of  frontage, 
appeared  that  at  a  meeting  of  the 
idents  it  had  been  resolved  to  accept 
tnmendation  of  a  committee  that,  inas- 
as  the  land  of  which  the  Grand  Surrey 
Company  were  owners  was  iutended 
Eu  part  of  a  road  leading  to  a  bridge 
y  to  be  constructed  by  the  Metro- 
Q  Board  of  Works,  and  was,  under 
"angement,  about  to  be  given  up  by 
mpany  to  effect  a  great  public  im- 
ment,  it  was  just  and  expedient  to 
the  land  in  a  much  less  amount 
;he  land  of  other  owners ;  and  it  was 
ordance  with  this  resolution  that  the 
donment  upon  the  land  of  the  Grand 
f  Canal  Company  was  made  at  the 
-mentioned  rate. 


pellant  that  the  apportionment  was  bad, 
on  the  ground  that  the  respondents,  in 
exercising  the  power  given  to  them  by  25 
&  26  Yict.  c.  102.  s.  77  (1),  could  not 
lawfully  charge  one  owner  of  land  in  a 
less  proportion  or  at  a  lower  rate  than  that 
in  or  at  which  they  charged  another  owner 
of  land,  and  that  the  apportionment  should 
have  charged  all  owners  according  to  the 
true  measurement  of  their  lands  and 
houses. 

On  behalf  of  the  respondents  it  was  con- 
tended that  a  larger  proportion  of  the  ex- 
penses might  legally  be  apportioned  on  the 
appellant's  land  than  on  the  land  of  the 
company ;  and  that  the  Court  of  summary 
jurisdiction  had  no  power  to  entertain  the 
question  whether  the  apportionment  was 
made  upon  a  right  principle. 

The  magistrate  was  of  opinion  that  the 
apportionment  was  valid,  and  Uiab  he  had 
no  jurisdiction  to  enquire  into  the  prin- 
ciple upon  which  it  was  made,  and  ordered 
the  appellant  to  pay  to  the  respondents 
the  sum  apportioned. 

The  question  for  the  opinion  of    the 

(1)  The  77th  section  of  25  &  26  Vict.  o.  102 
provides :  "  Where  any  vestry  or  district  board 
shall,  nnder  the  powers  given  by  the  105th  sec- 
tion of  the  firstly  recited  Act "  (the  Metropolis 
Management  Act,  1865,  18  &  19  Vict.  o.  120), 
"have  paved  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or 
abutting  on  snoh  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated  ex- 
penses of  paving  the  same  as  well  as  the 
owners  of  houses  therein;  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board 
to  charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  house  property,  should  they 
deem  it  just  and  expedient  so  to  do ;  and  any 
such  costs  or  expenses,  including  the  cost  of 
paving  at  the  points  of  intersection  of  streets, 
and  all  other  incidental  costs  and  charges,  shall 
be  apportioned  by  the  vestry  or  board,  and  shall 
be  recoverable  either  before  the  work  shall  be 
commenced,  or  during  its  progress,  or  after  its 
completion:  and  it  shall  be  lawful  for  the 
vestry  or  district  board  at  their  discretion  to 
accept  payment  of  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises  by 
inst^ments  spread  over  a  period  not  exceeding 
twenty  years,  and  any  such  amount  shall  bS 
recoverable  from  the  present  or  any  future 
owner  of  the  premises,  either  by  action  at  law 
or  in  a  summary  manner  before  a  justice  of  the 
peace,  at  the  option  of  the  vestry  or  board,** 
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was  valid. 

Lyon  (with  him  Gerard  Laing),  for  the 
appellant. — The  apportionment  cannot  he 
made  arhitrarily,  bat  must  follow  some 
definite  principle,  and  all  the  house  pro- 
perty in  the  street  on  the  one  hand,  and 
all  the  land  on  the  other,  must  be  treated 
on  the  same  footing  in  accordance  with  that 
principle.  In  this  case  no  principle  has 
been  followed,  and  the  apportionment  is 
therefore  invalid. 

He  dted  Whitechurch  v.  The  Fulham 
DUtriet  Board  of  Works  (2),  The  Vestry 
of  Mile  End  v.  The  Guardian8  of  the 
Whitechapel  Union (3),  Wrights, Ingle  (4), 
and  The  School  Board  for  London  v.  The 
Vestry  of  St,  Mary  Islington  (6). 

AusUn,  for  the  respondents,  con^a^  cited 
JfisbeU  v.  The  Greenwich  District  Board 
of  Works  (6)  and  The  Vestry  of  Chelsea 
V.  Bvans  (7). 

[He  was  stopped  by  the  Court] 

Gerard  Laing^  in  reply. 

Wills,  J. — ^I  am  of  opinion  that  our 
judgment  in  this  case  must  be  for  the 
respondents.  The  construction  of  the  sta- 
tutes on  which  the  question  turns  is  not 
easy.  It  appears  to  me  that  the  pro- 
visions of  the  105th  section  of  the  earlier 
Act  (8)  were  almost  unworkable,  inasmuch 
as  no  power  was  given  thereby  to  the 
vestry  to  apportion  the  expenses  upon  the 
various  owners,  nor  was  there  any  power 
to  recover  from  any  individual  owner  his 
proportion,  supposing  it  could  have  been 
in  any  way  arrived  at.  The  only  provision, 
in  &ct,  seems  to  have  been  that  t^e  owners 
of  the  houses  in  a  body  should  pay  to  the 
vestry  the  total  amount  of  the  expenses. 

(2)  7  B.  &  S.  212;  35  Law  J.  Rep.  M.C.  146 ; 
Law  Rep.  1  Q.B.  233. 

(3)  46  Law  J.  Rep.  M.C.  138 ;  Law  Rep. 
1  Q.B.  D.  680. 

(4)  60  Law  J.  Rep.  M.C.  69 ;  Law  Rep. 
16  Q.B.  D.  379. 

(5)  46  Law  J.  Rep.  M.C.  1 ;  Law  Rep. 
1  Q.B.  D.  65. 

(6)  44  Law  J.  Rep.  M.C.  119;  Law  Rep. 
10  Q.B.  465. 

(7)  34  J.  P.  404. 

(8)  The  Metropolis  Management  Act,  1856 
(18  k  19  Vict  c  120). 


section  of  tue  Act  ot  iot>2  (i;,  wmcn, 
again,  was  not  very  happily  orawn.  It 
seems  to  me,  however,  after  a  caie£iil  con- 
sideration of  the  section,  that  the  words, 
"  any  such  costs  and  expenses,  including 
the  cost  of  paving  at  the  points  of  inter- 
section of  streets,  and  all  other  incidoital 
costs  and  chai^ges,  shall  be  apportioned 
by  the  vestry,  and  shall  be  reooverable 
either  before  the  work  shall  be  commmsced, 
or  during  its  progress,  or  after  its  comj^e- 
tion,"  govern  the  whole  section.  They  ob- 
viously mean  that  the  vestry  shall  split  up 
the  whole  amount  of  the  costs  and  ex- 
penses into  a  number  of  separate  amounts, 
the  liability  to  pay  which  is  imposed  by 
the  statute  in  terms  on  the  whole  of  the 
owners  of  the  houses  and  of  the  land 
abutting  on  the  street.  Now  the  statute 
contains  no  principle  of  apportionment. 
It  says  nothing  as  to  how  that  apportion- 
ment is  to  be  efifected.  Supposing,  how- 
ever, that  a  number  of  persons  were  in- 
terested in  a  common  object  involving  an 
outlay  of  money,  and,  realising  that  it  was 
not  at  all  likely  that  they  would  be  able 
to  agree  as  to  the  portion  each  should  pay, 
agrmd  that  some  third  person  should  ap- 
portion the  respective  amounts  to  be  paid 
by  each  of  them,  tiie  person  appointed 
would  not  be  bound  to  follow  any  prin- 
ciple. It  would  simply  be  his  duty  to  try 
to  do  justice  between  all  parties.  Of  course^ 
he  could  not  act  arbitrarily  or  capriciously ; 
but  if  he  acted  honestly,  and,  taking  ail 
the  different  drcamstances  of  area  and 
frontage  and  other  matters  into  considera- 
tion, came  to  the  conclusion,  on  no  one 
fixed  principle,  that  one  person  ought  to 
pay  one  sum,  and  another  another  sum, 
that  would  be  an  apportionment  by  which 
the  parties  would  have  to  abide.  Why, 
then,  should  not  the  statute  give  the 
vestry  the  power  of  doing  thist  I  think 
that  it  does,  and  that  this  is  the  governing 
element  of  the  enactment.  Bui  it  is 
argued  that  there  are  cases  which  decide 
that  this  Court  cannot  enquire  whether  the 
principle  on  which  the  vestry  has  acted  is 
correct,  and  that  it  necessarily  follows  from 
those  cases  that  the  vestry  must  act  on  some 
principle.  I  do  not  think  that  that  \e  so. 
It  has  not|  I  think,  been  decided  that  a 


Digitized  by 


Qoo^^ 


UUO     UOOUD     UlLOU, 


ted  upoiiy  and  the  language  of  the 
dapted  itself  to  the  circumatances. 

opinion  that  neither  the  principle 
h  a  veetiy  has  acted,  nor  the  want 
dple,  can  be  enquired  into;  or,  to 

matter  in  other  words  in  order 
oay  not  be  misunderstood,  I  think 
long  as  the  apportionment  is  made 
iesire  to  act  as  fairly  and  justly  as 
ble  by  all  the  parties,  no  uniform 
'  apportionment  is  necessary.  The 
The  Vestry  of  Chelsea  v.  Evcms  (7) 
strong  upon  this  point.  There,  al- 
the  magistrate  found  that  the  esti- 
l  the  surveyor  was  excessive,  and 
le  apportionment  was,  under  the 
tanoes,  unfair  and  unreasonable, 
irt  held  that  all  the  magistrate  had 
as  to  enforce  payment  of  the  sum 
med,  and  that  he  was  bound  to 
tn  order.  We  cannot  go  behind 
cision.  At  first  I  felt  a  difficulty 
rstanding  it,  until  I  saw  that  the 
>n  that  the  vestry  should  make  an 
)nment  was  the  dominant  element 
enactment,  and  then  my  difficulty 
Etred.  The  earlier  words  of  the 
which  say  that  it  shall  be  lawful 
vestry  to  charge  the  owners  of  land 
»  proportion  than  the  owners  of 
roperty  are  somewhat  misleading. 
\  first  look  as  if  that  were  the  only 
d  the  whole  extent  in  and  to  which 
'  might  be  violated;  but  equality 
some  standard  or  principle,  and 
Qe  exists.  It  seems  to  me  that  the 
re  merely  thrown  in  as  a  corollary 
explaining  that  land  may  be  gene- 
rated as  entitling  the  owner  to 
iberal  proportion  of  the  expenses 
use  property.     That  might,  in  my 

have  been  equally  well  done  if 
ords  had  been  omitted,  and  their 
)  is,  I  think,  an  inadequate  ground 
3g  to  the  other  words  of  the  section 
ing  other  than  that  which  they 
bear. 

THAM,  J. — I  am  of  the  same  opi- 
rhe  language  of  the  section  is  open 
oversy,  but  I  think  that  the  Legis- 
in  these  matters  invariably  acts 
e  principle  that  persons  in  autho- 
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the  powers  given  to  the  surveyor.  No 
case  could  shew  the  extent  of  this  power 
better  than  that  of  The  School  Board  for 
London  v.  T^he  Vestry  of  St,  Mary  Is* 
lington  (5).  The  School  Board,  which  had 
a  frontage  of  twenty  feet  to  the  street 
paved,  were  assessed  on  the  whole  value 
of  the  large  area  they  occupied  at  some 
distance  from  the  street,  and  it  was  held 
that  they  must  pay  the  assessment.  By 
the  side  of  the  inequality  which  existed  in 
that  case,  the  inequality  relied  upon  by 
the  appellant  in  the  present  case  is  trifling. 
The  authorities,  in  my  opinion,  shew  ^at 
the  apportionment  cannot  be  enquired 
into.  In  the  case  of  Nishett  v.  Tits 
Board  of  Works  of  the  Greenwich  District 
(6),  Lord  Chief  Justice  Cockbum  is  re- 
ported to  have  said :  **  Without  expressing 
any  opinion  whether  the  principle  is  right 
or  wrong  upon  which  the  board  have  pro- 
ceeded, I  think  the  magistrate  had  no 
jurisdiction  to  enquire  into  the  principle 
on  which  the  apportionment  is  made.  The 
Legislature  intended  to  leave  the  appor- 
tionment in  the  discretion  of  the  bc^d, 
and  their  discretion  is  absolute."  No  lan- 
guage could  be  stronger  than  that.  I  see 
no  reason  to  doubt  that  in  this  case  the 
vestry  have  acted  ffiirly,  and  have  indeed 
acted  on  the  principle  of  charging  land 
which  they  considered  more  valuable  in  a 
greater  proportion  than  land  of  less  value. 
We  have  no  power  to  go  behind  such  an 
apportionment,  and  I  therefore  think  that 
the  api^eal  must  be  dismissed. 

Appeal  dismissed.    Leave  to  appeal 
toas  refused. 


Solicitors — J.  T.  Holmes  Moss,  for  appellant; 
Marsden  Sc  Son,  for  respondents. 
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June  1*2    1      ALDERMEN,   AND     CITIZENS    OP 

'  L    ST.  ALBANS  (respondents)* 

Justices^  Appeal  from — Special  Case — 
Application  in  Writing — Service  of  Appli- 
cation on  Clerk  to  Justices — Summary 
Jurisdiction  Act,  1879  (42  d:  43  Vict. 
c.  49),  s,  33 — Swrnma/ry  Jurisdiction  Eules, 
1886,  rule  18. 

Justices  have  no  jurisdiction  to  state  a 
Special  Case  under  section  S3  of  the  Sum- 
mary Jurisdiction  Act,  1879,  cmd  rule  18 
of  the  Summary  Jurisdiction  Eules,  1886, 
wnless  an  application  in  writing  to  state 
the  Case  has  been  made  to  the  Justices 
whose  decision  is  appealed  against  within 
seven  clear  days  from  the  date  of  the  de^ 
cision,  as  required  by  the  rule. 

Service  upon  the  derk  to  the  Justices  of 
an  application  in  writing  addressed  to  the 
Justices  is  not  a  compliance  with  the  rule. 

The  South  Staffordshire  Waterworks 
Company  v.  Stone  (56  Law  J.  Rep.  M.C. 
122;  Law  Rep.  19  Q.B.  D.  168)  ap- 
proved. 

Special  Case  stated  by  Justices  under 
42  k  43  Yiet.  c.  49.  s.  33,  in  summary 
proceedings  to  recover  expenses  incurred 
under  section  150  of  the  Public  Health 
Act,  1875,  by  the  respondents  as  urban 
sanitary  authority. 

It  appeared  that,  immediately  after  the 
making  of  the  order  of  the  Justices  ap- 
pealed from,  an  application  was  orally  made 
to  the  Justices  on  behalf  of  the  appellant 
to  state  a  Special  Case,  and  it  was  stated 
that  a  formal  application  in  writing  to  the 
same  effect  would  subsequently  be  made. 
Subsequently,  within  seven  dear  days  from 
the  making  of  the  order,  an  application  in 
proper  form,  and  in  writing,  addressed  to 
the  Justices,  was  served  upon  the  derk  to 
the  Justices,  but  no  application  in  writing 
was  served  upon  the  Justices  personally. 
.  The  Case  was  thereupon  stated  by  the 
Justices,  reciting  that  the  appellant  had 
duly  applied  in  writing  for  the  Case,  but 
the  £Btcts  as  to  the  application  for  the  Case 

♦  Corcvni  Lord  Esher,  M.R.,  Lindley,    L.J., 
and  Lopes,  L.J. 


the  Justices. 

Upon  the  oaae  coming  on  for  argamoit 
before  the  DivisioDal  Court,  it  was  ob- 
jected on  behalf  of  the  respondents  that 
the  Justices  had  no  jurisdiction  to  state 
the  Case,  inasmuch  as  no  appHoation  in 
writing  had  been  made  to  them  within 
seven  clear  days  from  the  date  of  their 
order,  as  required  by  rule  18  of  the  Sum- 
mary Jurisdiction  Rules,  1886  (1),  and 
therefore  that  the  Divisional  Court  had 
no  jurisdiction  to  hear  the  Casa  ThB 
Divisional  Court  (Stephen,  J.,  and  Smith, 
J.),  following  The  South  Staffordshire 
Waterworks  company  v.  SUme  (2),  uphd^d 
the  objection  and  dismissed  the  appeal. 

The  appellant  appealed. 

J.  P.  Grain,  for  the  ai^>eUaiLt.— The 
objection  taken  by  Hie  respondents  oannot 
be  sustained.  The  Spedal  Case  states  that 
the  appellant  had  duly  applied  in  writing. 

[LoBD  EsHBB,  M.R. — ^That  is  only  a 
statement  by  the  Jostioes,  and  cannot  bind 
the  respondents  upon  this  point.] 

The  application  served  upon  the  derk 
was  a  compliance  with  rule  18  (1). 

[Lord  Esheb,  M.R. — £x  parts  Curtis 
(3),  which  was  dedded  upon  similar  worda 
to  those  used  in  rule  18,  is  against  yoa.] 

(1)  The  Summary  Jurisdiction  Act,  1879  (42 
&  43  Vict.  c.  49),  8.  33,  provides  as  follows : — 

"(i.)  Any  person  aggrieved,  who  desires  to 
question  a  conviction,  order,  determinalaon,  or 
other  proceeding  of  a  Court  of  summaiy  juris- 
diction, on  the  ground  that  it  is  erroneous  in 
point  of  law  or  is  in  excess  of  jurisdiction,  may 
apply  to  the  Court  to  state  a  Special  Case  setting 
forth  the  facts  of  the  case  and  the  grounds  on 
which  the  proceeding  is  questioned. 

*<  (ii.)  The  implication  shall  be  made  and  the 
Case  stated  withm  such  time  and  in  such  manner 
as  may  be  from  time  to  time  directed  by  rules 
under  this  Act." 

By  rule  18  of  the  Summary  Jurisdiction 
Rules,  1886,  *'  an  application  to  a  Court  of  som- 
mary  jurisdiction,  under  section  83  of  the 
Summary .  Jurisdiction  Act,  1879,  to  state  a 
Special  Case,  shall  be  made  in  writing,  and 
a  copy  left  with  the  clerk  of  the  Court,  and 
may  be  made  at  any  time  within  seven  clear 
days  from  the  date  of  the  proceeding  to  be 
questioned." 

(2)  66  Law  J.  Bep.  M.C.  123 ;  Law  Bep. 
19  Q.B.  D.  168. 

(3)  47  Law  J.  Bep.  M.C.  36 ;  Law  Bep. 
3  Q.B.  D.  13. 
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tory. 

OBD  EsHEB,  M.R. — The  rule  is  made 

r  the  statute  so  as  to  be  the  same  as 

rere  written  into  the  statute.] 

)  referred  to  The  Queen  v.  IngaU  (4) 

Ifbr^on  y.  JSdtoarde  (5). 

ORD  Ebhbb,  M.R. — Notices  of  appeal 

ist  convictions  under  the  Licensing 

)f  1828  were  required  to  be  served  on 

of  the  convicting  Justices.! 

wnley  Smiihf  Q.O.y  and  Eickard  Afuir, 

lie  respondents,  were  not  called  upon 

goe. 

»BD  EsHiB,  M.It. — The  question  which 
ave  to  decide  in  this  case  is,  whether 
Divisional  Court  had  jurisdiction  to 

the  Special  Case  ^stated  by  Justices 
ppeal  from  their  order.  That  appeal 
ought,  and  the  Case  is  stated,  under  a 
ite  whiGh  says  that  the  application  for 
)a8e  to  be  stated  *'  shall  be  made  and 
)aBe  stated  within  such  time  and  in 
manner  as  may  be  from  time  to  time 
rted  by  rules  under  this  Act."    Rules 

been  made  under  the  statute,  and 
y£  tihem  (rule  18)  says  that  ''an  ap- 
tion  to  a  Court  of  summary  jurisdic- 

under  section  33  of  the  Summary 
idiction  Act,  1879,  to  state  a  Special 

shall  be  made  in  writing,  and  may 
lade  at  any  time  within  seven  clear 

from  the  date  of  the  proceeding  to 
[uestioned."  That  rule  is  just  the 
I  as  if  it  had  been  written  into  the 
ite,  and  it  is  as  if  what  is  there  said 
been  said  in  the  statute  itself.  There 
i  seviefl  of  oases,  beginning  with  the 
in  the  Law  Journal  Reports  (Morgcm  v. 
ards  (5)),  which  shew  that  with  regard 
subject-matter  similar  to  that  in  this 

as  to  an  appeal  from  Justices,  with 
ar  directions  to  those  in  the  enact- 
b  and  rule  now  before  us,  those  neces- 

things  directed  to  be  done  must  be 
>lied  with  in  order  to  give  jurisdiction 
le  Justices  to  state  the  Case  and  to 
Dourt  of  Queen's  Bench  to  hear  it, 
that  those  things  are  not  merely  direc- 

46  Law  J.  Rep.   M.C.   113;    Law   Bep. 
. D.  199. 
6  HnrL  Sc  N.  416;  29  Law  J.  Bep.  M.O. 


would  be  wrong  for  us  now  to  overrule 
these  decisions.  We  must,  therefore,  agree 
with  the  decision  in  The  South  Staffordehire 
Watenjoorka  Oompcmy  v.  Stone  (2),  which 
we  think  was  right,  and  which  is  directly 
in  point  here.  It  appears  that  in  the 
present  case  counsel  for  the  appellant 
orally  stated  that  an  application  in  writing 
would  be  made  to  the  Justices.  Was  such 
an  application  made  %  An  application  in 
writing  addressed  to  the  Justices  was 
drawn  up  and  served  upon  the  clerk 
to  the  Justices,  but  Ex  parte  Curtis  (3) 
shews  that  this  will  not  do.  The  ap- 
plication in  writing  must  be  brought  to 
the  attention  of  the  Justices,  who  were 
parties  to  the  decision  appealed  against. 
I  am,  therefore,  of  opinion  that  the  Divi- 
sional Court  had  no  jurisdiction  to  hear 
the  Special  Case. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
We  could  only  allow  this  appeal  by  over- 
ruling a  long  series  of  decisions,  and  this 
we  have  no  right  to  do. 

LoPBS,  L.J. — I  am  of  the  same  opinion. 
The  statutory  conditions  are  conditions 
precedent  to  the  right  to  appeal,  and  must 
be  complied  with.  In  the  present  case  I 
think  these  conditions  were  not  complied 
with,  and  I  think  the  Divisional  Court 
were  right  in  acting  upon  The  South 
Staffordshire  Waterworks  Compamy  v. 
StonA  (2),  and  in  holding  that  the  appel- 
lants under  the  circumstances  had  no  right 
of  appeal.     This  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors— Lovell,  Son  &  Pitfield,  agents  for  H. 
B.  Lockhart,  Luton,  for  appellant;  Bolton, 
Bobbins,  Bosk  &  Oo.,  agents  for  Blagg  k 
Edwards,  St.  Albans,  for  respondents. 
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.  g  <        TROPOLITAN       POLICE       HAOI8- 

^^'    '  I     tratb)  ;  ex  parte  teoward. 

Juatiees — Detention  of  Dog — Order  for 
Delivery — Dog  included  in  term  "  Goods  " 
—PoUoe  (Metropolitan)  Act,  1839  (2d:3 
Vict,  c.  71),  8.  40. 

Section  iO  of  2  dh  3  Vict.  c.  71  con/era 
upon  a  magistrate  power  to  order  delivery 
of  goods f  under  the  value  of  151, ,  u/nlato- 
/uUy  detained  toithin  the  limits  of  the 
Metropolitan  FoUce  District,  to  the  owner : 
— Held,  tJuU  the  term  ^^ goods"  includes  a 
dog,  and  thcU  a  magistrate  can  entertoMh 
an  application  for  delivery  up  of  a  dog 
aUeged  to  be  urUaw/ully  deiairied. 

This  was  a  role  nisi  for  a  mandamus 
calling  upon  a  metropolitan  police  magis- 
trate to  shew  cause  why  he  should  not 
grant  a  summons  under  the  40th  section 
of  2  die  3  Yiot.  c.  71,  and  determine  the 
question  as  to  the  delivery  up  of  a  dog. 
The  learned  magistrate  had  refused  to 
grant  the  summons,  on  the  ground  that 
the  word  used  by  the  section  was  ''  goods," 
and  that  a  dog  was  not  included  in  the 
term  '*  goods."  The  facts  as  stated  by  Y., 
who  applied  for  the  summons,  were,  that 
in  the  month  of  July,  1888,  he  had  lost  a 
dog,  under  the  value  of  15/.,  which  he 
had  purchased  on  the  21st  of  April  pre- 
vious. On  the  21st  of  July,  M.  called  on 
Y.,  gave  him  the  collar  the  dog  was  wear- 
ing when  lost,  and  said  he  had  the  dog, 
and  intended  to  keep  it,  as  it  was  the  same 
he  had  himself  lost  some  months  before. 

Meadf  instructed  by  the  Treasury, 
shewed  cause. — The  word  "goods  "  in  the 
section  is  a  technical  word  made  use  of 
intentionally  when  other  words  might 
have  been  used.  This  is  a  section  con- 
ferring on  a  Court  of  criminal  jurisdic- 
tion a  dvil  jurisdiction  up  to  a  certain 
amount.  Had  it  been  intended  to  include 
dogs,  the  word  property  would  have  been 
useid.  Although  there  is  property  in  dogs, 
this  does  not  make  them  goods  and  chat- 
tels. Dogs  not  being  subjects  of  larceny  at 
common  law  are  not  chattels  within  7  (b  8 
Geo.  4.C.  29.  s.  63— 7%e  Quern  v.  Eobin- 
son  (1).    A  man  may  be  convicted  at 

(1)  BeU  0.  C.  34 ;  28  Law  J.  Bep.  M.C.  68. 


but  not  a  dog.  The  proper  course  for  the 
owner  of  the  dog  to  adopt  is  to  bring  an 
action  in  the  County  Court.  Actions  of 
detinue  can  be  brought  for  many  tiungs, 
such  as  parrots,  apes,  and  so  on. 

[Hawkins,  J. — Would  dogs  pass  under 
a  bequest  in  a  will  of  all  testator's  worldly 
goods)] 

No  doubt  they  would  in  the  case  of  a 
will,  but  such  a  state  of  things  is  veiy 
different  ftrom  the  present.  Here  is  a 
statute  which  in  some  places  mentioiiB 
property  in  others'  goods,  and  it  must  be 
taken  that  the  word  goods  is,  in  this  par- 
ticular section,  used  intentionally,  and  its 
technical  meaning  should  be  attributed 
to  it. 

Colam,  in  support,  was  not  called  upon 
to  argue. 

Manistt,  J. — I  am  of  opinion  that  this 
mandamus  must  go,  and  that  we  most 
place  a  reasonable  construction  upon  the 
term  "  goods "  used  in  the  40th  section. 
To  my  mind  it  is  reasonable  that  the 
term  £^ould  be  held  to  include  dogs,  it 
would  clearly  do  so  in  the  case  of  a  wiU, 
and  what  better  illustration  can  there  be 
than  that  of  my  brother  Hawkins  yrhea 
he  suggested  the  instance  of  a  testator 
making  a  bequest  of  all  his  worldly  goods  t 
To  hold  otherwise  than  that  the  term 
goods  in  the  40th  section  is  wide  enough 
to  include  dogs  would  be  to  give  it  an 
altogether  narrow  and  absurd  construction. 

Hawkins,  J. — ^I  am  of  the  same  opinion. 
Good  sense  demands  that  we  should  place 
such  a  construction  upon  the  section. 

Hule  absolute. 

Solicitors— Solicitors  to  the  Treasniy,  and  S.  M 
&  J.  B.  Benson. 
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18    19    30    1      ^^"^   OTHERS,  JUSTICES 
'        '        '  L    OP   WESTMORELAND. 

hoiMe — Licence  —  Renewal — Discre- 
)f  Justices — Licensing  Act,  1828  (9 
E.  c.  61),  ss.  1  and  9 — Licensing  Act, 
(35  dh  36  Vict.  c.  94),  ss,  36,  40,  arwi 
licensing  Act,  1874  (37  c{r  38  Vict. 
I,  «.  26 — Wine  and  Beerhouse  Act, 
(32  <{:  33  Ftc^.  c.  27),  ss.  4,  5,  7,  8, 
9. 

I  ^raw<  or  refusal  of  a  Ucenxie  hy  way 
iswal  for  the  sale  of  intoxicating 
s  under  the  Licensing  Acts,  1828, 
and  1874,  is  within  the  discretion  of 
stices.  Sucli  discretion,  if  exercised 
ally,  is  absolute. 

msing  Justices  are  entitled,  in  exercise 
\ir  discretion,  td  refuse  to  renew  a 
!  for  the  sale  of  intoxicating  liquors 
ground  of  the  remoteness  of  the  inn 
oolice  supervision  and  the  character 
ecessities  of  the  neighbourhood. 

9  stated  by  the  chairman  of  the 
ttoreland  Quarter  Sessions, 
the  lOtb  of  September,  1887,  Wil- 
Udding  duly  applied  to  the  Licensing 
3S  for  the  Kendal  division  of  West- 
jid  for  a  grant  by  way  of  renewal 
oenoe  for  the  sale  by  him  of  all  in- 
ing  liquors  at  the  "Low  Bridge 
in  the  county  of  Westmoreland. 

Justices  .refused  to  renew  the  li- 
)n  the  grounds  of  "  the  remoteness 
inn  from  police  supervision  and  the 
ter  and  necessities  of  the  neigh- 
)od." 

innah  Sharpe,  the  owner  of  the 
nd  a  person  aggrieved  by  such  re- 
ippealed  in  due  form  of  law  to  the 
)T  Sessions,  and  her  appeal  was 
on  the  21st  of  October,  1887.  On 
rt  of  the  appellant  it  was  contended 
1  the  hearing  of  an  application  for 
mewal  of  a  licence  under  the  Li- 
y  Acts,  1828,  1872,  and  1874,  the 
was  not  entitled  to  refuse  a  licence 
T  of  renewal  on  the  above  grounds. 
)urt  of  Quarter  Sessions  overruled 
intention,  and,  after  hearing  evi- 
on  these  subjects,  upheld  the  de- 
of  the  Justices,  and  dismissed  the 
The  question  of  law  for  the 
70L.  57.— M.C. 


oensing  Justices  and  the  Court  of  Quarter 
Sessions  were  entitled  to  refuse  the  re- 
newal on  these  grounds. 

Candy,  Q.C.  {E.  Sanderson  with  him), 
for  the  appellant. 

Addison,  Q.C.  {Poland  with  him),  for 
the  respondents. 

The  arguments  and  authorities  cited 
appear  in  the  judgment  of  the  Court. 

Cur.  adv.  vuU. 

Field,  J.  (on  April  30). — I  have  come 
to  the  conclusion  Uiat  the  question  in  this 
case  depends  upon  the  Licensing  Act  of 
1828  (9  Geo.  4.  c.  61).  It  has  been  con- 
tended that  subsequent  legislation  and 
decisions  have  effected  an  alteration  in 
the  law ;  but  I  am  unable  to  agree  with 
this  contention,  and,  in  my  opinion,  the 
Justices  were  entitled,  in  the  exercise  of 
their  discretion,  to  refuse  a  licence  by 
way  of  renewal  by  virtue  of  the  powers 
conferred  on  them  by  the  Licensing  Act 
of  1828.  It  was  also  argued  by  the  ap- 
pellant that  even  had  this  been  an  appli- 
cation for  a  new  licence  it  would  not  have 
been  competent  to  the  Justices  to  refuse 
the  licence.  It  was  said  that,  provided 
the  Justices  were  satisfied  that  the  man 
was  respectable,  and  that  the  house  was 
respectable  and  convenient,  it  was  not 
within  their  competence  to  withhold  the 
licence  or  the  renewal  thereof,  and  that 
this  state  of  the  law  was  the  result 
of  subsequent  legislation  and  decisions. 
I  must  confess  that  this  argument  startled 
me,  for  I  have  always  thought  that  no 
proposition  of  law  was  better  established 
than  that,  in  the  case  of  granting  a  new 
licence,  the  Justices  we****  imroafoil  wifV»  o 
wide  discretion.  I  ha\ 
later  statutes  and  deci 
come  to  the  conclusion 
not  been  altered. 

The  law  upon  the  sul 
as  far  back  as  1758.   In 
of  The  King  v.   Youru 
Lord    Mansfield   and 
of  the  King's  Bench, 
for  an  information  ag 

(1)  1  Burr 
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A,  xuxA,  \tiMQ  uouse  OF  BDop  lOF  wnicQ  ne 
seeks  a  licence  is  of  a  disorderly  charac- 
ter; 3.  That  he  is  disqualified  by  mis- 
conduct; or  4.  That  he  or  the  house 
in  respect  of  which  he  applies  is  not  duly 
qualified."  Section  19  is  also  important, 
for  it  provides  that  where  a  licence  is 
already  in  force,  an  application  for  a  certi- 
ficate for  the  sale  of  beer,  cider,  or  wine 
to  be  consumed  on  the  premises  can  only 
be  refused  on  the  same  four  grounds. 
These  sections  shew  that  the  Legislature 
recognised  the  absolute  character  of  the 
discretion  of  the  Justices  under  the  Act  of 
1828,  and  only  qualified  the  discretion  in 
certain  cases. 

The  next  statutes  are  the  Licensing  Acts 
of  1872  and  1874,  which  apply  to  inns 
and  public-houses.  By  section  36  of  the 
Act  of  1872  a  register  of  licences  is  to  be 
kept.  Section  40  gives  regulations  as  to 
new  licences  and  the  transfer  of  licences. 
Section  42  provides  that  a  licensed  person 
applying  for  the  renewal  of  a  licence  need 
not  attend  in  person  at  the  general  annusd 
licensing  session  unless  he  is  required  to 
do  so  in  manner  provided,  and  it  was 
argued  that,  therefore,  the  L^islature  in- 
tended that  the  licensed  appKcant  should 
be  entitled  to  claim  a  licence  by  way  of 
renewal  as  of  right  if  he  is  a  respectable 
person  and  the  house  is  suitable.  But  the 
section  in  no  way  limits  the  discretion  of 
the  Justices  when  the  case  is  properly  before 
them.  It  simply  gives  a  statutory  safeguard 
to  a  man  who  already  has  a  licence ;  he  is 
regarded  as  having  a  prima  facie  claim  to 
the  renewal  of  his  licence.  It  was  con- 
tended that  by  section  26  of  the  Act  of 
1874  this  claim  could  not  be  defeated  ex- 
cept for  some  personal  reason ;  but  what 
is  a  personal  reason  ?  We  know  that  mis- 
conduct would  be  a  personal  objection; 
but  in  one  sense  the  fact  that  the  wants 
of  the  neighbourhood  do  not  require  a 
house  might  be  a  personal  reason. 

The  tendency  of  moi*e  recent  legislation 
is  to  emphasise  the  discretion  of  the 
Justices  with  regard  to  the  renewal  of  old 
as  well  as  the  granting  of  new  licences  for 
the  sale  of  beer  to  be  consumed  o£F  the 
premises.  I  allude  to  the  Beerdealers' 
Ketail  Licences  Act,  1882  (45  &  46  Vict. 
c.  34),   which  came  before  Mr.   Justice 


i^fieen  v.  i^ay  ^y;. 

What  is  the  result  then  of  the  legisla- 
tion subsequent  to  the  Act  of  1828  ?  It 
haa  introduced  a  new  class  of  persons  by 
whom  and  premises  upon  which  intoxi- 
cating liquors  may  be  sold  by  retail.  It 
has  as  to  one  class  of  those  persons  Kmited 
the  discretion  of  the  Justices  to  four 
grounds  of  objection,  and  has  relieved 
licence-holders  from  attendance  at  the 
licensing  sessions.  But  it  has  in  no  way 
limited  the  discretion  of  the  Justices. 

As  regards  the  authorities,  the  only  case 
which  caused  me  any  hesitation  was  the 
case  of  The  Queen  v.  The  Justices  of  Market 
Bosworth  (6),  in  which  the  Lord  Chief  Jus- 
tice and  Mr.  Justice  Smith  founded  their 
judgment  upon  the  case  of  The  Queen  v. 
The  Justices  of  Liverpool  (7)  in  the  Court  of 
Appeal ;  but  I  am  persuaded  that  neither 
the  Lord  Chief  Justice  nor  my  brother 
Smith  were  considering  the  question  of 
discretion,  and  the  decision  is  therefore  no 
authority  upon  the  present  case. 

There  is,  therefore,  no  reason  arising 
either  on  the  statute  or  the  decisions  for 
throwing  any  doubt  as  to  the  absolute  dis- 
cretion of  the  Justices  in  granting  new 
licences  or  licences  by  way  of  renewal. 
They  are  unfettered  as  to  their  discretion 
provided  they  exercise  it  judicially,  and 
not  corruptly,  arbitrarily,  or  in  any  way 
oppressively  on  the  subject.  I  therefore 
am  of  opinion  that  it  was  competent  for 
the  licensing  Justices  and  to  the  Quarter 
Sessions  to  withhold  this  licence  on  the 
ground  they  have  stated,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Wills,  J. — I  desire  to  express  my  en- 
tire concurrence  in  the  result  of  my  brother 
Field's  judgment;  and  after  ttie  very 
elaborate  review  which  he  has  given  of 
the  statutes  and  the  cases  I  feel  that  it 
would  be  a  waste  of  time  for  me  to  go 
minutely  over  the  same  ground;  but  I 
wish  shortly  to  state  in  my  own  way  the 
grounds  of  my  opinion. 

I  think  it  cannot  be  doubted  that  before 

(5)  62   Law    J.   Eep.   M.C.   90;   Law  Rep. 

10  Q.B.  D.  213. 

(6)  56  Law  J.  Rep.  M.C.  96;  67  Law  Times 
Rep.  56. 

(7)  52  Law  J.  Rep.   M.C.   114;    Law  Rep. 

11  Q.B.  D.  638. 
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OASES  OONNEOTED  WITH 
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SharpeY,  Wakefield, 

the  Act  of  1872  every  application  for 
what  is  now  called  the  renewal  of  a 
Uoenoe  was  exactly  the  same  thing  in  all 
its  legal  incidents  as  an  application  for 
that  which  is  now  called  a  new  licence. 
There  was  but  one  enactment  under  which 
such  application  could  be  dealt  with — 
namely,  9  Geo.  4.  c.  61.  s.  1.  The  licence, 
if  granted,  lasted  for  a  year  and  no  longer 
— section  13.  When  the  year  expired  it 
was  gone,  and  if  the  applicant  did  not  get 
a  fresh  Ucence  there  was  an  end  of  his 
right  to  sell  excisable  liquors  to  be  con- 
sumed on  the  premises.  The  word  *'  re- 
newal ''  does  not  occur  in  the  Act.  The 
expression  *'  to  renew  a  licence  "  appears 
in  the  marginal  note  to  section  27  and 
nowhere  else,  and  the  use  of  the  phrase 
there  comes  to  no  more  than  if  it  were 
used  in  a  text-book.  The  phrase  *'  new 
licence ''  is  equally  absent  from  the  Act  of 
1828.  The  phrase  *' renew"  as  applied 
to  a  licence  first  appears,  so  far  as  I  know, 
in  23  Vict.  c.  27.  s.  11,  the  Act  of  1860 
relating  to  wine  licences,  which,  so  fiur  as 
I  am  aware,  is  not  incorporated  expressly 
or  impliedly  by  the  subsequent  Acts,  and 
which  I  only  notice  for  the  purpose  of 
tracing  the  use  of  the  phrase  in  legislation 
of  a  kindred  nature.  In  the  Act  of  1872 
both  phrases  are  defined.  The  definition 
of  "  new  licence "  is  modified  by  the  Act 
of  1874,  section  82,  but  only  to  correct  a 
mistake  which  arose  from  using  in  the 
definition  the  term  "licensed  premises," 
which,  inasmuch  as  premises  never  were 
licensed,  had  to  be  interpreted  by  another 
part  of  the  interpretation  clause  defin- 
ing "  licensed  premises  "  which  contained 
words  likely  to  create  confusion  if  applied 
to  some  of  the  circumstances  under  which 
the  statutory  interpretation  of  "licensed 
premises"  as  it  stood  in  the  Act  of  1872 
might  have  to  be  resorted  to.  I  may 
therefore  take  the  definition  given  by  the 
Act  of  1874,  which  is  "a  licence  granted 
at  a  general  annual  licensing  meeting  in 
respect  of  which  a  similar  licence  has  not 
been  granted  before."  A  "  renewal  of  a 
licence  "  is  defined  as  "  a  licence  granted 
at  a  general  annual  licensing  meeting  by 
way  of  renewal." 

As  the  licence,  though  only  to  be  ex- 
excised  in  respect  of  specified  premises,  is 
in  all  cases  a  personal  one,  and  the  phrase 


"  licensed  premises  "  is  only  introduced  in 
company  with  a  definition  dauae  which 
shews  that  it  is,  taken  by  itself,  an  in- 
accurate and  misleading  phrase  (and  one 
which  I  cannot  help  thinking  is  answer- 
able for  a  good  deal  of  misapprehension), 
I  think  it  follows  that  a  licence  granted 
by  way  of  renewal  is  a  phrase  applicable 
only  to  the  case  in  which  both  the  person 
applying  and  the  premises  are  the  same  as 
those  appearing  in  the  previous  licence. 
A  document  can  hardly  be  said  to  be  by 
way  of  renewal  of  another  where  so  im- 
portant a  factor  as  the  person  to  whom 
alone  it  can  apply  is  changed.-  Vie 
phraseology  of  section  42  of  the  Act  of 
1872  seems  to  me  completely  to  bear  out 
this  view.  It  treats  the  applicant  for 
renewal  as  necessarily  a  person  already 
licensed. 

So  far  it  is,  I  think,  impossible  to  con- 
tend that  there  was  by  the  Act  of  1828^ 
9  Geo.  4.  c.  61 — any  limitation  upon  the 
absolute  discretion  of  the  Justices  when 
applied  to  for  a  new  Hcence  to  grant  or 
refuse  it  upon  any  grounds  which  to  them 
seem  fit  grounds  to  act  upon,  provided 
that  there  is  a  real  judgment  exercised  in 
respect  of  the  individual  case.  I  mean  to 
exclude,  for  instance,  a  case  in  which  the 
ground  of  refusal  had  absolutely  nothing 
to  do  with  the  question  in  hand — as, 
for  instance,  where  the  Justices  refused 
the  licence  because  the  applicant  had  not 
taken  out  a  spirit  licence — The  Quten  v. 
Sylvester  (3) — or  where  they  had  laid  down 
a  general  rule  that  they  would  grant  no 
more  licences  in  the  locality — The  Queen 
V.  The  Justices  of  Walsall  (4).  In  such 
cases  there  is  really  no  exercise  of  discre- 
tion at  all,  and  it  is  very  much  as  if  the 
licence  had  been  refused  because  the  ap- 
plicant wore  a  blue  coat  or  a  white  hat. 
But  where  it  cannot  be  shewn  that  no 
real  discretion  has  been  exercised,  the  ap- 
plicant has  in  case  of  refusal  no  other 
resort,  and  must  submit  to  his  fate.  I  do 
not  pause  to  cite  cases.  It  is  abundantly 
clear  upon  the  words  of  the  Act,  and 
there  is  equally  abundant  authority  upon 
the  subject,  and  as  by  that  Act  there  was 
absolutely  no  distinction  between  appli- 
cations for  licences  made  at  the  annual 
general  licensing  sessions  by  a  person  who 
did  not,  and  those  made  by  a  person  who 
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^as  no  limit  to  the  discretion 
dees  in  the  case  of  renewal  any 
in  the  case  of  a  grant  for  the 

i  to  enquire  what  the  Acts  of 
1874  have  done  for  a  person 
ding  a  licence.  By  section  42 
of  1872  the  applicant  for  the 
a  licence  is  undoubtedly  put  in 
sition  than  he  would  have  been 
ao  licence.  By  that  section  he 
from  the  necessity  of  appearing 
to  obtain  the  licence,  whereas 
from  section  12  of  9  Geo.  4. 
the  applicant  for  a  new  licence 
unless  prevented  by  one  of  the 
•e  mentioned.  If  objection  be 
le  renewal  of  the  Kcence,  he  is 
notice  and  to  a  hearing;  but 
n  by  an  objector  to  give  notice 
per  time  was  not  necessarily 
I  objection,  as  the  magistrates 
leir  discretion  adjourn  the  case 
3  the  applicant  to  attend  upon 
y  to  have  the  case  heard,  and 
30  on  the  hearing  of  the  objec- 
be  taken  upon  oath.  Subject 
uditions,  however,  licences  were 
5wed  at  the  discretion  of  the 
3  exercised  as  theretofore, 
oration  was  simply  one  of  pro- 
1  made  it  imperative  upon  the 
)  give  the  applicant  an  oppor- 
being  heard ;  but  there  is  no- 
1  in  the  Act  to  limit  their  dis- 
bo  the  class  of  objections  which 
intertain  and  act  upon, 
me  the  Act  of  1874,  which  con- 
ler  provisions  in  favour  of  the 
for  the  renewal  of  a  licence, 
cants  are  relieved  from  personal 
,  if  they  do  not  wish  to  give  it, 
nature  of  the  objection  be  some 
Lise  personal  to  such  licensed 
^hey  are  entitled  to  have  notice 
unds  of  any  objection  to  their 
ls.  It  is  further  provided  that 
b  be  necessary  to  serve  copies  of 
any  adjournment  of  a  general 
jensing  meeting  on  holders  of 
applicants  for  licences  who  are 
ed  to  attend  at  such  adjourned 
leral  licensing  meeting.  I  find 
ieult  to  say  what  this  provision 


meaning  with  reference  to  the  then  exist- 
ing legislation  was  understood  by  any  one 
when  it  was  passed ;  but  it  is  a  provision 
in  ease,  not  of  the  persons  applying  for 
licences,  but  of  others — I  cannot  say  of 
whom,  for  I  do  not  see  who  was  likely 
to  serve  notice  of  adjournment  in  the  case 
of  such  applicants  for  new  licences  as  were 
not  required  to  attend  personally.  I  am 
quite  sure,  however,  that  an  obscure 
general  provision  of  this  kind,  relating 
solely  to  procedure,  was  never  meant  to 
interfere  with  the  discretion  of  the  Jus- 
tices. 

As  I  understand  the  argument  on  this 
head  it  is  as  follows :  **  Because  if  objec- 
tion be  taken  to  an  application  for  re- 
newal for  the  first  time  at  the  annual 
general  Kcensing  meeting  there  must  be 
an  adjourument,  and  because  it  is  only  in 
the  case  of  that  objection  being  one  per- 
sonal to  the  applicant  that  he  can  be 
required  to  attend  personally,  and  because 
it  is  said  that  in  case  of  adjournment  it 
shall  not  be  necessary  to  serve  notice  of 
adjournment  on  the  holder  of  a  licence 
(or  the  holder  of  a  Kcence  not  required  to 
attend  at  such  adjourned  meeting,  for  the 
section  may  be  read  both  ways),  therefore 
the  application  of  a  holder  of  a  licence 
cannot  be  objected  to  on  any  ground  but 
one  personal  to  himself."  I  am  not  sure 
what  the  provision  does  mean ;  but  I  am 
quite  sure  it  does  not  mean  this — and  that 
the  repeal  of  a  most  important  discretion, 
absolutely  necessary  for  good  government 
and  administration,  has  not  been  affected 
in  this  roundabout  and  bungling  fashion. 
There  is  an  abundance  of  cases  upon 
which  it  is  just  as  necessary  to  refuse  to 
renew  a  licence  as  to  grant  a  new  one 
where  the  personal  character  of  the  ap- 
plicant may  have  nothing  whatever  to  do 
with  the  objection.  Suppose,  for  instance, 
that  a  street  once  perfectly  respectable 
becomes  full  of  brothels  and  thieves' 
lodging-houses.  The  action  of  the  magis- 
trates may  be  just  as  necessary  to  prevent 
the  renewal  of  a  licence  in  respect  of  a 
public-house  in  such  a  locality  as  to  refuse 
one  in  the  first  instance,  and  cases  of  a 
like  kind  must  be  perpetually  occurring. 

I  have  considered  the  Acts  apart  from 
authority,  but  it  seems  to  me  that  there  is 
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direct  authority  in  favour  of  the  view  I 
take  of  the  effect  of  the  legislation.  In 
The  Queen  y.  Smith  (8)  it  waa  held  by 
Chief  Justice  Cockbum  and  Mr.  Jus- 
tice Mellor,  that  under  9  Geo.  4.  c.  61, 
and  the  Act  of  1872,  the  discretion  of 
the  Justices  in  cases  of  applications  for 
renewal  was  as  unqualified  as  in  cases  of 
applications  for  new  licences.  That  case 
was  decided  after  the  Act  of  1874  was 
passed — namely,  in  1878 — and  I  can  find 
no  case  since  then  which  casts  any  doubt 
upon  this  view  of  the  law.  It  was  argued 
that  the  case  of  The  Qtieen  v.  The  Juatices 
of  Market  Bosworth  (6)  is  an  authority 
to  the  contrary.  I  do  not  think  so.  In 
that  case  the  Justices  had  decided  against 
the  applicant  on  the  ground  that  there 
were  public-houses  enough  already  in  the 
neighbourhood.  They  had  treated  the 
case  as  one  of  an  application  for  a  new 
licence,  and  had  decided  against  the  ap- 
plicant without  adjournment  and  without 
giving  him  an  opportunity  of  being  heard 
upon  the  point.  This  they  could  not  do 
if  he  was  entitled  to  be  considered  as  an 
applicant  for  a  renewal  under  section  42. 
The  Court  held  that  under  the  particular 
drcumstances  the  case  fell  within  the  de- 
cision of  the  Court  of  Appeal  in  The 
Queen  v.  The  Justicee  of  Liverpool  (7), 
and  that  it  was  a  case  of  renewal,  and 
granted  a  mandamus  to  the  Justices  to 
hear  the  application.  This  is  certainly  no 
authority  against  the  present  contention. 

The  only  shred  of  authority  that  I  can 
find  in  £Etvour  of  the  notion  that  under 
words  like  those  in  the  Act  of  9  Geo.  4. 
c.  61.  s.  1  there  can  be  any  limit  to  the 
discretion  of  the  Justices  is  an  expression 
of  Lord  Romilly  in  Day  v,  Luhke  (9). 
There  a  vendor  had  contracted  to  sell  a 
public-house  as  a  going  concern,  posses- 
sion to  be  given  on  the  21st  of  November. 
To  do  this  it  would  have  been  necessary 
to  procure  a  tninsfer  of  the  licence  under 
9  Geo,  4.  c.  61.  s.  11.  The  vendor  had 
put  it  out  of  his  power  to  apply  to  Jus- 
tices under  that  section.  It  was  held  that 
the  puichaser  might  repudiate  the  biirgain. 
In   giving  judgment  the  Master  of  the 

(8)  48  Law  J.  Rep.  M.C.  38. 

(9)  37  Law  J.  Eep.  Chano.  330;  Law  Bep. 
5  Sq.  336. 


Bolls  said :  ''  The  transfer  of  the  lioenoe 
under  section  11  is  a  matter  of  course; 
and  no  discretion  at  all  is  exercised  by  the 
Justices  unless  they  should  have  informa- 
tion that  the  transferee  is  an  objection- 
able person."  He  cannot  mean,  however, 
that  the  magistrates  have  no  discretion, 
only  that  in  practice  they  do  not  ezenaae 
it  under  such  circumstances,  as  to  which 
there  was  some  evidence  before  him.  The 
very  exception  ho  specifies  shews  that  he 
thought  they  had  a  discretion.  The  words 
conferring  jurisdiction  on  the  Justices  are 
the  same  in  section  1 1  as  those  in  section  1, 
and  nothing  is  said  about  whether  the 
transferee  is  an  objectionable  peraon  or 
otherwise.  That  they  had  the  discretion 
in  such  a  case  was  held  in  The  Queen  y. 
HoweU  (10).  Bay  v.  Luhke  (9)  has  been 
followed  in  Clay  don  v.  Green  (11)  and 
Cowles  V.  Gale  (1 2),  and  it  seems  to  be  per- 
fectly right ;  but  in  neither  of  those  cases 
is  anything  said  to  give  countenance  to 
the  notion  that  under  section  II  the  Jus- 
tices have  not  the  discretion  in  question. 
It  was  merely  that  the  procedure  under 
section  1 1  was  in  those  cases  necessary  to 
enable  the  contract  to  be  carried  out,  and 
that  the  vendor  was  not  in  a  condition  to 
apply  under  that  section,  and  I  should  not 
have  noticed  these  cases  but  for  the  fact  that 
in  the  judgment  of  Mr.  Justice  FitzGerald, 
in  the  case  of  The  Queen  v.  The  Recorder 
of  Dublin  (13),  they  are  quoted  as  autho- 
rities for  the  proposition  that  licences 
have  been  by  the  English  Courts  recog- 
nised as  matters  of  property  annexed  to  a 
house.  It  seems  to  me  that  they  really 
do  not  afford  any  support  to  that  proposi- 
tion. The  Irish  case  itself  waa  concerned 
with  a  transfer  under  the  Irish  Acts,  and 
it  is  no  authority  with  reference  to  the 
present  question.  "  The  statutes,"  says 
the  learned  Judge,  speaking  of  those  in 
force  in  England  and  in  Ireland  req)ec- 
tively,  "though  dealinjg  with  general 
questions,  differ  in  particulars  so  impo^ 
tant  that  the  decisions  on  them''  given 

(10)  41  Law  J.  Bep.  M.C.  175;  Law  Bep. 
7  Q.B.  490. 

(11)  37  Law  J.  Rep.  C.P.  226;  Law  Bep. 
3  C.P.  511. 

(12)  41  Law  J  Rep.  Chanc.  14;  Law  Bep. 
7  Chanc.  12. 

(18)  Law  Rep.  11  Ir.  C.L.  412,  430. 
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no  real  guide"  in  the  case  of 
IS  arising  in  the  sister  island. 

not  think  it  necessary  to  discuss 
ctments  aflfecting  licences  for  the 
beer  and  other  licences  to  which 
visions  of  the  Wine  and  Beerhouse 
69,  8.  28,  apply,  as  they  contain  a 
provisions  so  very  different  from 
egulating  this  case  that  they  and 
Isions  upon  them  have  no  direct 

upon  the  present  question.  They 
vever,  suggest  the  remark  that 
;he  Legislature  meant  to  limit  the 
Dn  of  the  Justices  in  dealing  with 
tions  for  Kcences,  it  has  done  so  in 
ear  and  unmistakable  terms,  the 
ibsenoe  of  which  in  the  present  in- 
forms a  striking  contrast  with  the 
)ns  in  this  respect  of  the  Act  of 

y  opinion,  therefore,  the  Court  of 
:  Sessions  had  jurisdiction  to  de- 
\  appeal  to  them  upon  the  grounds 
rhich  they  acted,  and  the  present 
must  be  dismissed. 

Judgment /or  the  respondents, 

s— J.  W.  Sykes,  agent  for  F.  W.  WatsoD, 
l1,  for  appellant;  Nicol,  Son  «fe  Jones, 
\  for  J.  Bolton,  Kendal,  for  respondents. 


N  THE   COUKT   OF  APPEAL.] 
"the  queen  {on  the  prosecution  of 

WALTER  miller)  V,  SPARKS  AND 
OTHERS,  LICENSING  JUSTICES  OF 
OREWKERNE.* 

yuse — Li<sence — Six-day  Licence — 
il — Insertion  of  Condition — 9  Geo. 
8.  \— Licensing  Act,  1872  (35  d;  36 
94),  8.  49. 

•e  the  holder  of  a  six-day  licence 
for  a  renewal,  the  licensiri^  Justices 
hound  to  determine  the  application 
ipplication  for  a  seven-day  licence, 
y  renew  the  licence  with  a  condition 
I  therein  that  the  house  in  respect  of 
he  licence  is  granted  shall  he  closed 
day. 

aal  from  an  order  of  a  I>:\'jional 
am  Lindley,  L. J.,  and  Lopes,  T-.  ■". 


charging  a  rule  nisi  for  a  mandamus  to 
the  defendants  to  hold  an  adjournment  of 
the  Greneral  Licensing  Sessions  for  the 
Crewkeme  division  of  the  county  of 
Somerset  to  hear  and  determine  an  appli- 
cation by  "Walter  Miller  for  the  renewal 
of  a  publican's  licence  for  the  sale  of 
intoxicating  liquors  by  retail  at  "  The 
Queen  "  public-house  at  Misterton  in  the 
said  division. 

The  licence  for  the  house  in  question 
was  originally  granted  to  one  George  Rugg 
in  1881.  In  1883  the  house  came  into 
the  hands  of  "Walter  Miller,  the  prosecu- 
tor. The  original  licence  and  the  subse- 
quent renewals  thereof  had  all  contained 
a  condition  that  the  house  should  be  closed 
during  the  whole  of  Sunday.  At  the 
Greneral  Licensing  Sessions  in  1887  Miller, 
through  his  solicitor,  applied  in  Court  for 
a  renewal  of  the  licence  without  the  inser- 
tion of  the  condition.  No  notice  of  objec- 
tion to  the  renewal  of  the  licence  had 
been  given  pursuant  to  section  42  of  the 
Licensing  Act,  1872.  The  Justices  refused 
the  application,  but  renewed  the  licence 
with  the  condition  inserted  as  before. 

A  rule  nisi  for  a  mandamfius  to  the  Jus- 
tices having  been  obtained  on  behalf  of 
Miller,  the  rule  was  afterwards  discharged. 

Miller,  the  prosecutor,  appealed. 

It  was  stated  in  the  affidavit  made  on 
behalf  of  the  defendants  that  when  the 
licence  was  first  granted  in  1881  to  Rugg 
the  Justices  refused  to  grant  a  full  seven- 
day  licence,  and  that  the  Kcence  was  then 
granted  upon  the  understanding  and  as- 
surance that  a  licence  only  with  a  con- 
dition that  the  house  should  be  closed  on 
Sunday  was  required.  But  it  appeared 
that  these  circumstances  were  not  known 
to  Miller. 

James  Pater  son,  for  the  aj 
jurisdiction  of  the  Justices  t( 
is  given  by  9  Geo.  4.  c.  61 
section  enables  the  Justice 
refuse  a  full  seven-day  lice: 
other.  The  provisions  as  tc 
of  a  condition  that  the  pren 
of  which  the  licence  is  gri 
closed  on  Sunday  are  contai 
49  of  the  Licensing  Act,  18 
expressly  provided  that  the 
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tion  is  for  the  benefit  of  the  holder  of  the 
licence,  for  he  pays  only  six  seventh  parts 
of  the  full  duty  (35  &  36  Vict.  c.  94. 
8.  49),  and  is  exempted  during  Sunday 
from  the  common  law  duty  of  innkeepers 
to  serve  travellers  (37  &  38  Vict.  c.  49. 
8.  10).  The  a<5t  of  the  Justices,  therefore, 
in  inserting  the  condition  is  a  mere 
ministerial  act  done  at  the  request  of  the 
applicant  for  the  licence.  The  insertion 
of  the  condition  is  made  at  his  instance, 
and  the  occasion  for  making  the  request 
does  not  arise  until  the  Justices  have  ex- 
ercised their  jurisdiction  under  9  Geo.  4. 
c.  61.  s.  1.  The  Justices  might  have  re. 
fused  to  renew  the  licence  altogether  if 
the  procedure  prescribed  by  section  42  of 
the  Licensing  Act,  1872,  which  is  a  con- 
dition precedent  to  the  refusal  to  renew, 
had  been  followed.  That  procedure  was 
not  followed ;  but  the  Justices,  without 
giving  the  applicant  an  opportunity  to 
answer  the  objection  on  a  future  day, 
there  and  then  of  their  own  motion  in- 
serted the  condition.  This  they  had  no 
power  to  do.  The  Justices,  therefore,  have 
not  exercised  their  jurisdiction  under  9 
G«o.  4.  c.  61.  s.  1,  and  the  Tnandamvs  to 
them  ought  to  issue. 

He  cited  The  Queen  v.  The  Juaticea  of 
Kir  Male  (1). 

It  is  fallacious  to  say  that  the  renewal 
applied  for  was  a  renewal  of  the  six-day 
licence  previously  held  by  the  applicant, 
for  "  six-day  Kcence  "  is  only  a  convenient 
expression  for  the  full  licence  granted 
under  9  Geo.  4.  c.  61.  s.  1,  with  the  condi- 
tion inserted  at  the  request  of  the  appli- 
cant. Upon  the  application  for  the  re- 
newal of  a  licence,  the  same  process  is 
gone  through  as  upon  the  application  for 
a  new  licence — Sharpe  v.  Tlie  Justices  of 
Westmoreland  (2).  The  alleged  under- 
standing upon  which  the  first  licence  is 
said  to  have  been  granted  to  Rugg  could 
therefore  apply  to  that  licence  alone.  The 
words  "  similar  licence  "  in  the  definition 
of  "  new  licence "  in  section  32  of  the 
Licensing  Act,  1874,  refer  only  to  the 
character  of  the  liquors  licensed  to  be  sold 
— as  a  beer,  or  wine,  or  publican's  licence. 

(1)  66  Law  J.    Bep.    M.C.  24;    Law    Rep. 
18  Q.B.  D.  248. 

(2)  AnU,  p.  121 ;  Law  Rep.  21  Q.B.  D.  66. 


Ca^thcart  (4) — were  decided  upon  statutes 
different  from  the  statutes  applicable  to 
England,  and  were  founded  upon  a  mis- 
apprehension as  to  the  English  statutes. 

The  Queen  v.  The  Justices  of  Merthyr 
Tydfil  (5)  was  referred  to. 

W:  Wills  {W,  Blake  Odgers  with  him), 
for  the  defendants,  was  not  called  on. 

LiNDLEY,  L.J. — It  seems  to  me,  not- 
withstanding the  argument  of  Mr.  Pater- 
son,  that  the  view  taken  by  the  Court 
below  was  correct.  I  think  that  Mr. 
Paterson  is  quite  right  when  he  says  that 
the  condition  that  the  licence  shall  be  a 
six-day  licence  is  made  at  the  instance  of 
the  applicant  for  the  licence ;  by  having  a 
six-day  licence  granted  to  him  the  applicant 
gets  certain  advantages,  and  it  is  for  him 
to  ask  to  have  the  condition  inserted. 
But  we  must  not  forget  what  is  behind 
all  this — namely,  the  power  of  the  Justices 
to  refuse  to  grant  any  licence  at  all,  unless 
the  applicant  will  ask  that  it  shall  be  a 
six-day  licence.  The  Justices  need  grant 
no  licence  to  the  applicant  unless  he  will 
undertake  to  ask  that  it  shall  have  the 
condition  inserted.  In  the  present  case  a 
six-day  licence  was  granted,  and  continued 
to  be  granted,  down  to  1887,  when  a 
renewal  was  applied  for.  What  did  the 
holder  of  the  licence  then  apply  for  a 
renewal  of,  except  of  that  which  then  waa 
about  to  expire — that  is  to  say,  a  six-day 
licence?  It  seems  to  me  that  no  one 
could  contemplate  that  anything  else  was 
asked  for  when  the  application  was  made 
for  a  renewal  of  the  licence.  It  appears  to 
me,  therefore,  that  the  Justices  were  justi- 
fied in  saying  that  they  would  grant  the 
applicant  a  renewal  of  a  six-day  licence 
and  nothing  else. 

Further,  it  appears  to  me  that,  even  if 
we  acceded  to  Mr.  Paterson's  argument, 
it  would  be  futile  to  issue  this  mandamus, 
for  it  is  plain  that  the  Justices,  upon 
hearing  the  application,  would  refuse  to 
grant  the  apphcant  any  licence  at  all. 
The  Court  wUl  not  issue  a  mandamtts 
which  will  accomplish  nothing. 

(3)  Law  Rep.  2  Ir.  385. 

(4)  Law  Rep.  4  Ir.  667. 

(6)  54  Law  J.  Rep.  M.O.  78 ;  Law  Bep. 
14  Q.B.  D.  584. 
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*  Mr.  Faterson  s  argn- 

for  the  applicant  for  a 
ne  whether  the  condition 
[  premises  shall  be  kept 
8 — is  correct.  It  is  true 
not  grant  the  licence  at 
plicant  promises  to  apply 
dition  inserted.  But  as 
cant  has  elected  to  have 
srted,  then  the  licence  is 
This  is  a  distinct  and 
x)m  a  seven-day  licence, 
Parliament  so  treats  it 
Dhe  Licensing  Act,  1872, 
bat  the  provisions  of  the 
dug  of  licensed  premises 
lours  on  Sunday  shall 
lises  in  respect  of  which 
is  granted  as  if  the  whole 
mentioned  in  those  pro- 
:  certain  hours  only,  and 
of  this  licence  shall  pay 
only  of  the  duty  payable 
limited  to  six  days ;  and 
ludes  by  providmg  that 
sh   a  licensed  person  is 

painted  or  fixed  on  his 
Q  the  case  of  a  licence 
>n,  contain  words  indi- 

licence  is  for  six  days 
■B  to  me,  therefore,  that 
unent  makes  the  licence 
on  inserted  a  '^  six-day 
ice    different    £rom    the 

When  the  licence  comes 
)  renewal  is  a  renewal  of 
een  already  granted,  not 
licence  with  a  dispensa- 
tion. To  my  mind  this 
i  fact  that  itie  renewal 

an  indorsement  on  the 
issuing  a  copy  of  the  old 

opinion,  therefore,  that 
enewal  of  the  old  six-day 
:  the  judgment  of  Mr* 
i  the  Court  below  was 

Appeal  dismissed. 


on  &  Pease,  agents  for  C.  G. 
,  for  prosecutor ;  A.  B.  Tre- 
H.  ic  W.  B.  Sparks  k  Blake, 
3fendants. 


C. 


^ggg    fTHE  GUARDIANS  OP  THE  MED- 

Julv  2  5  1   ^^^  UNION  V.  THE  GUARDIANS 

^  '  '  1.  OP  THE  BEDMINSTER  UNION.* 

Poor  Law  —  Settlement  —  Residence — 
Widow — Irremovability — Divided  Parishes 
Act,  1876  (39  d:  40  Vict.  c.  61),  s.  34. 

A  pauper  widow  had  resided  continu- 
ously  with  her  husband  in  the  parish  oj 
G.for  three  years  prior  to  his  death,  and 
for  the  three  months  following  that  event : 
— Held  {per  Lord  Esher,  M.R,  and 
LiNDLEv,  L.J. ;  Lopes,  L.J.,  dissentiente 
as  to  the  construction  of  section  34  of  the 
Divided  Parishes  Act,  1876),  that  inas- 
mtbch  as  the  pauper  had  resided  in  fact 
and  in  law  for  three  years  in  the  same 
paaish  wiXh  her  hushamd  before  his  death, 
and  for  three  months  after  that  event, 
and  during  the  whole  of  that  time  was 
irremovable,  she  must  be  deemed  to  be  settled 
in  that  parish  within  the  meaning  of  sec- 
tion Zi. 

Appeal  from  the  decision  of  a  divisional 
Court  upon  a  Case  stated  by  the  Eecorder 
of  Bristol  (reported  ante,  p.  4). 

The  pauper,  Caroline  Baker,  who  was  a 
widow,  had  resided  continuously  with  her 
husband  in  the  parish  of  Gillingham,  in 
the  Medway  Union,  for  more  than  three 
years  prior  to  his  death,  under  such  cir- 
cumstances in  each  of  sue! 
in  accordance  with  the  se 
that  behalf,  render  her  irrc 
his  death  she  continued 
widow  in  the  same  parish  f 

On  these  facts  the  Ji 
order  for  the  removal  of 
her  three  children  from 
Union,  partly  in  the  cit 
Bristol  and  piartlyin  the  i 
set,  to  the  Medway  Unio 
of  Kent.  It  was  not  dis] 
order  of  removal  was  goo 
pauper  it  was  also  good 
children.  On  appeal,  th 
firmed  this  order. 

The  Divisional  Court  ( 
Hawkins,  J.)  upheld  the 
Recorder. 

The  Medway  Union  ap 

*  Coram  Lord  Esbcr,  M.B. 
Lopes,  L.J, 

S 
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.Q.C.)  and  Kinglake  {with  them  Douglas 
Metcalfe)^  for  the  appellanta — The  pauper 
did  not  acquire  a  settlement  by  three 
years'  residence  within  the  meaning  of 
section  34  of  39  &  40  Vict.  c.  61.  That 
section  must  be  read  as  from  the  date  of 
the  adjudication,  and  at  that  time  the 
pauper  had  been  residing  in  the  appellant 
union  for  three  months  only  independently 
of  her  husband.  It  is  sought  here  to  es- 
tablish a  settlement  derived  by  the  pauper 
from  her  husband,  but  she  has  not  acquired 
a  settlement  under  either  section  34  or 
section  35  of  the  Act  of  1876.  She  could 
not  derive  a  settlement  from  her  deceased 
husband  under  section  35,  which  only  en- 
ables a  wife  to  acquire  a  settlement  from 
her  husband;  and  it  has  been  held  that 
the  word  "  wife  "does  not  include  "  widow" 
— The  Croydon  Union  v.  The  ReigtUe 
Union  ( 1 ).  Neither  oould  the  pauper  gain 
a  settlement  in  her  own  right  during  the 
lifetime  of  her  husband ;  she  did  not  reside 
with  her  husband  under  such  circumstances 
as  to  render  her  irremovable,  and  during 
that  time  she  was  not  acquiring  a  resi- 
dence in  her  own  right  apart  from  that  of 
her  husband.  No  doubt  the  husband  was 
irremovable  by  reason  of  his  residence, 
but  if  he  had  broken  his  residence  that  of 
the  wife  would  also  have  been  broken. 
The  previous  residence  with  the  husband 
daring  his  life  cannot  be  added  together 
so  as  to  make  up  the  term  of  three  years — 
The  Queen  v.  Tl^e  Overseers  of  Manchester 
(2).  A  wife  does  not  acquire  for  herself 
a  status  of  irremovability  by  her  residence 
with  her  husband. 

The  Maidstone  Union  v.  The  Holbom 
Union  (3),  The  Highworth  Guardians  v. 
The  Westhury-onr Severn  Guardians  (4), 
The  Dorchester  Guardians  v.  The  Poplar 
Gruardians  (5),  The  Queen  v.  Glossop  (6), 
and  The  Queen  v.  The  Inhabitants  of  St. 
Ebbes  (7)  were  also  cited. 

(1)  56  Law  J.  Rep.  M.C.  93;  Law  Rep. 
19  Q.B.  D.  386. 

(2)  51  Law  J.  Rep.  M.C.  6;  Law  Kep. 
8  Q.B.  D.  50. 

(3)  66  Law  J.  Rep.  M.C.  93;  Law  Rep. 
17Q.B.  D.  817. 

(4)  AfUe,  p.  33 ;  Law  Rep.  20  Q.B.  D.  597. 
(6)  Ante,  p.  78  ;  Law  Rep.  21  Q.B.  D.  88. 

(6)  12  Q.B.  Rep.  114 ;  17  Law  J.  Rep.  M.C.  171. 

(7)  12  Q.B,  Rep.  137 ;  18  Law  J.  Rep.  M.C.  14. 


the  respondents. — The  case  of  The  High- 
worth  Gua/rdians  v.  The  Westbury-anr 
Severn  Guardians  (4)  is  not  in  point, 
because  it  turns  upon  the  words  ''take 
and  retain,"  and  relates  to  the  case  of  a 
child  under  sixteen,  and  not  to  that  of  a 
widow.  Under  section  34  there  must  be 
actual  residence,  because  of  the  words 
''where  any  person  shall  have  redded.^ 
Although  a  wife  may  be  deriving  a  settle- 
ment from  her  husband,  she  may  at  the 
same  time  be  deriving  a  settlement  in  her 
own  right,  so  that  after  his  death  she  may 
have  been  acquiring  a  settlement  by  resi- 
dence for  herself  under  section  34;  and 
although  during  her  husband's  lifetime 
such  settlement,  which  she  is  so  acquiring', 
would  not  have  any  effect,  yet  it  would 
have  to  be  taken  into  account  if  a  question 
of  removing  the  wife  arose  after  the  hus- 
band's death,  and  then  the  question  would 
be  whether  the  wife  had  actually  resided. 
Section  34  has  altered  the  nature  of  the  re- 
sidence which  was  required  before  the  pass- 
ing of  the  Act.  Here  the  pauper  has  in 
fact  resided  in  the  parish,  and  is  irremov- 
able under  9  &  10  Vict.  c.  66.  s.  l,and  11 
&  12  Yict.  c.  111.  s.  1,  because  she  has  in 
fact  resided  with  her  husband .  The  pmods 
during  which  a  pauper  has  resided  con- 
tinuously in  a  parish,  first  as  wife  and  then 
as  widow,  may  be  added  together  so  as  to 
make  her  iiTemovable  —  The  Queen  v. 
St.  George'sinrthe-East  (8),  The  Queen  ▼. 
Glossop  (6),  and  The  Queen  v.  The  Inhabi- 
tants of  Gudham  (9). 
Kinglake  replied. 

Lord  Esher,  M.R. — ^I  can  see  no 
answer  to  the  reasoning  of  Baron  Pollock 
in  the  Court  below,  'Die  question  here  is 
not  the  same  as  any  which  has  hitherto 
come  before  us;  it  does  not  turn  at  all 
upon  the  dedsions  with  regard  to  section 
35,  and  is  not,  in  my  opinion,  a  question 
of  derivative  settlement  at  all,  but  is 
simply  whether  this  woman,  without  re- 
gard to  any  derivative  settlement  from  her 
husband,  was,  at  the  time  when  the  ques- 
tion as  to  her    removal  arose,  brought 

(8)  39  Law  J.  Rep.  M.C.  90;  Law  Rep. 
5  Q.B.  364. 

(9)  28  Law  J.  Rep.  M.C.  105. 
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Medway  Guardians  v.  Bedmintter  QuardMOU^ 
within  the  preliminary  parts  of  section  34, 
and  the  conditions  required  by  that  section 
which,  if  they  existed,  the  law  says  are  to 
produce  a  settlement.  I  take  the  meaning 
of  section  34  to  be  this,  that  if  in  the  case 
of  any  person  the  conditions  exist  which 
are  described  before  the  words  '^  shall  be 
deemed  to  be,"  such  person  is  to  be  deemed 
to  have,  and  therefore  would  have,  a  settle- 
ment. The  pauper  here  did  in  fact  reside 
in  the  same  parish  with  her  husband  for 
the  term  of  three  years  before  his  death, 
and  also  for  a  further  period  of  three 
months  in  that  parish  after  his  death.  Is 
that  a  residence  which  can  be  taken  into 
account  in  order  to  determine  whether 
according  to  the  old  law  she  had  become 
irremovable  1  The  case  of  The  Qtteen  v. 
OlosBop  (6),  and  the  other  cases  which 
have  been  cited,  shew  that  the  time  during 
which  a  wife  resides  with  her  husband  can 
for  this  purpose  be  taken  into  account. 
The  question  whether  the  time  during 
which  a  wife  during  her  husband's  life- 
time resides  in  another  parish,  but  not 
with  him,  is  to  be  taken  into  account,  is 
one  which  will  have  to  be  decided  in  the 
future.  But  with  regard  to  the  case  of  a 
wife  who  resides  with  her  hnsband,  it  has 
been  held  that  her  residence  both  in  law 
and  in  fact  coincide,  and  that  such  re- 
sidence can  be  taken  into  account  in  order 
to  arrive  at  the  conclusion  whether  she  is 
irremovable  or  not.  Here  she  redded  with 
her  husband  more  than  three  years  prior 
to  his  death,  and  for  three  months  after 
his  death;  ^e  therefore  resided  both  in 
fiict  and  in  law  under  such  circumstances 
that  she  could  not  be  removed — ^that  is, 
that  as  long  as  she  lived  with  her  husband 
in  the  parish  in  question  she  was  irre- 
movable. But  for  three  months  after  her 
husband's  death  she  continued  to  reside  in 
the  same  place,  and  could  not  be  removed 
during  that  time  because  she  could  not  be 
removed  for  a  year.  Therefore,  during  the 
whole  of  the  time,  up  to  the  time  when 
the  question  as  to  her  removal  arose,  she 
did  reside  in  that  parish  both  in  fact  and 
in  law  for  more  than  three  years  prior  to 
the  time  when  the  question  as  to  her  re- 
movability arose,  and  could  not  during 
that  time  have  been  removed.  Under  these 
circumstances  she  was  irremovable,  and 
seems  to  me  to  have  exactly  fulfilled  the 
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conditions  described  in  section  34  which 
come  before  the  words  "  shall  be  deemed 
to  be  settled."  The  statute  says  that  if 
she  has  fulfilled  these  conditions  she  is  to 
be  deemed  to  be  settled,  and  that  must  be 
taken  to  mean  that  she  has  a  settlement. 
The  appeal  must  therefore  be  dismissed. 

LiNDLET,  L.J. — I  have  had  some  doubt 
about  this  matter  during  the  argument, 
but  I  am  of  opinion  that  the  case  is 
brought  within  section  34.  Both  before, 
and  I  may  say  since,  this  Act  was  passed, 
a  wife  never  could  acquire  a  separate 
settlement  from  her  husband.  But  here 
the  removability  of  the  wife  depends  upon 
that  of  her  hnsband ;  as  long  as  she  lives 
with  him  in  the  same  parish,  if  he  cannot 
be  removed  neither  can  she,  not  by  reason 
of  her  residence  alone,  but  by  reason  of 
her  residence  with  him. 

Section  34  says  that  if  any  person  has 
resided  for  the  term  of  three  years  in  such 
manner  and  under  such  circumstances  in 
each  of  such  years  as  would  in  accordance 
with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  is  to  be  deemed 
to  be  settled  therein ;  the  husband  here,  as 
I  understand  it,  is  within  that  enactment, 
and  so  is  the  wife.  In  this  case  the  wife 
actually  resided  with  her  husband,  and  as 
he  could  not  be  removed  neither  could 
she,  not  because  of  any  separate  residenca 
by  her,  but  because  of  her  residence  with 
her  husband.  I  do  not  think  the  section 
applies  where  a  wife  is  living  apart  from 
her  husband.  But  where  you  have  the 
conjoint  events — namely,  his  and  her  re- 
sidence, and  his  and  her  irremovabiUty — 
then  the  section  applies. 

Lopes,  L.J. — I  am  unable  to  arrive  at 
the  same  conduaion  as  the  other  members 
of  the  Court  as  to  the  construction  of 
section  34.  We  have  unfortunately  to 
construe  that  section  without  reference 
to  section  35,  because  of  the  decision  in 
The  Croydon  Union  v.  Tlie  Reigate  Union 
(1).  I  regret  that  such  is  the  case,  be- 
cause it  appears  to  me  that  section  35 
would  materially  assist  us  to  construe 
section  34.  To  my  mind  the  important 
words  of  section  34  are  "any  person," 
which  in  my  opinion  mean  a  person  8ui 
juris,  capable  of  acquiring  a  settlement  or 
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emancipai^ea  cnua  or  a  woman  unaer  cover- 
ture, which  cases  are  otherwise  provided 
for  by  the  Act.  So  long  as  the  hosband  is 
alive,  it  is  his  residence  and  not  the  wife's 
which  is  to  be  looked  at.  During  his 
life  she  cannot  in  her  own  right  acquire 
a  status  of  irremovability,  or  a  settle- 
ment, if  he  has  none.  The  wife's  settle- 
ment and  status  follow  and  change  with 
that  of  her  husband,  so  that  I  think  she 
is  not  capable  of  fulfilling  the  conditions 
mentioned  in  section  34.  If  this  had  been 
the  case  of  a  widow  or  fetiM  sole  who  had 
resided  for  three  years  under  the  drcum- 
stances  mentioned  in  section  34,  it  is  clear 
she  would  have  acquired  a  settlement.  It 
appears  to  me  that  a  construction  was  put 
upon  this  section  in  the  Court  below  with- 
out regard  to  the  law  of  settlement  which 
existed  prior  to  the  passing  of  the  Act.  I 
loyally  bow  to  the  decision  in  The  Croydon 
Union  v.  The  Eeigate  Union  (1),  where  it 
was  held  that  tibe  word  '^wife"  in  sec- 
tion 35  does  not  include  ''  widow  " ;  but  a 
construction  is  there  put  upon  the  sec- 
tion which  I  should  not  have  put  upon  it 
if  the  matter  had  been  res  integra,  1  feel 
justified  in  making  these  observations  be- 
cause I  understand  that  case  is  about  to 
be  reconsidered  in  the  House  of  Lords. 
Had  I  been  free  to  construe  sections  34  and 
35  together,  I  should  have  held  that  the 
wife  had  acquired  a  derivative  settlement 
from  her  husband.  But  although  I  should 
have  difiered  from  the  reasons  giv^i  by 
the  Court  below,  I  should  have  arrived  at 
the  same  result. 

Appeal  dismissed. 


Solicitors—  Niddnson,  Prall  &.  Nickinson,  agents 
for  Prall  &  Son,  Rochester,  for  appellants; 
Gascotte,  Wadham  &  Daw,  agents  for  0*Don- 
oghae  &,  Anson,  Bristol,  for  respondents. 


tiune  i^.  J  sponaem). 

Justices,  Jurisdiction  of- — Claim  of  Bight 
— Right  of  Way — Railway  constructed 
over  Way — Extinguishment  by  Implication 
—8  Vict.  c.  20.  s.  46—31  d:  32  Vict.e.  119. 
«.  23. 

The  appellant  was  sumnwned  for  tres- 
passing on  a  railway  contrary  to  section 
38  of  the  Great  Western  Railway  Act,  1882, 
which,  after  enacting  that  any  person  tres- 
passing on  the  railway  shall  be  stdjeet  to 
a  penalty,  provides  that  ^  no  person  lauh 
fuUy  crossing  the  railway  at  any  lend 
crossing  thereof  shall  be  Uable  to  a  penalty," 
The  appellant  had  crossed  the  railway  in 
the  assertion  of  a  right  of  way  which  for- 
merly existed  over  the  land  occupied  by  the 
railway.  The  Acts  authorising  the  con- 
struction of  the  railway  did  not  in  any 
foay  deal  with  the  right  of  way,  and  no 
means  for  its  preservation  had  been  adopted 
by  the  railway  company : — Held,  thai  a 
question  of  bona  fide  dxim  of  right  was 
involved  which  ousted  the  jurisdiction  oj 
the  Justices.  Held  further,  thtU  in  the 
absence  of  any  enactment  to  the  contrary, 
the  right  of  way  was  not  extinguished  by 
the  construction  of  tlie  railway. 

Case  stated  by  Justices  under  42  ds  43 
Vict,  a  49.  s.  33. 

The  appellant  was  sammoned  under 
section  38  of  the  Great  Western  Railway 
Act,  1882  (45  <fe  46  Vict.  c.  ccriv.)  (1), 
for  trespassing  on  the  Great  Western 
Railway. 

The  following  facts  were  found  by  the 
Justices:  The  appellant  intentionally 
crossed  the  railway  at  a  part  where  there 
was  no  level  croasing,  after  having  onoe 
received  warning  from  one  of  the  servants 
of  the  company.  Prior  to  the  making  of 
the  railway,  and  prior  to  the  passing  of  the 
Acts  authorising  the  making  of  the  same 
—that  18,  the  South  Waks  Railway  Acti, 

(1)  45  &  46  Vict.  c.  ccxiv.  (the  Great  Western 
Baflwaj  Act,  1882X  a.  38,  after  reciting  that 
accidents  frequently  arise  by  peraons  treq)a»- 
ing  on  the  railwaj,  and  enacting  that  persons 
who  shall  trespass  thereon  shall  be  subject  to  a 
penalty,  provides,  amongst  other  things,  that  oo 
person  lawfully  crossing  the  railway  at  any  Icm 
crossing  thereof  diall  be  liable  to  anj  such 
penalty. 
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1863 — there  existed  a  public  right  of  way 
for  persons  on  foot  over  the  land  now  oc- 
cupied by  the  railway,  and  the  appellant 
crossed  the  railway  in  the  assertion  of  the 
light  of  way  whidb  formerly  existed,  and 
b^ieving  that  he  was  entitled  to  do  so  by 
virtue  thereof.  The  Justices  held  that  there 
was  not  such  a  claim  of  right  as  to  oust 
their  jurisdiction,  and  were  of  opinion  that 
the  right  of  way  was  intended  to  be  and 
was  in  fact  extinguished  by  the  Acts 
authorising  the  making  of  the  railway,  and 
they  convicted  the  appellant. 

Bowen-Rotolands^  Q*C.,  and  E.  Glen, 
for  the  appellants,  contended  that  a  bona 
fde  claim  of  right  was  involved  which 
ousted  the  jurisdiction  of  the  Justices. 

Finlay^  Q.C.,  and  Aaquith,  for  the  re- 
spondents, that  the  right  of  way  was 
extinguished  by  the  Acts  authorising  the 
construction  of  the  railway,  and  that  no 
bonajide  claim  of  right  could  be  asserted. 
The  following  authorities  were  referred 
to :  the  South  Wales  EaUway  Acts,  1852 
and  1855,  theGreat  Western  Railway  Acts, 
1863  and  1882,  s.  38  (1),  the  Railways 
Clauses  Consolidation  Act,  1845,  s.  46  (2) 
and  s.  68,  the  Regulation  of  Railways  Act, 
1868,  s.  23  (3),  White  v.  Feast  (4),  and 
The  Corporation  of  Yarmottth  v.  Simmons 
(5). 

(2)  8  Vict.  c.  20  (the  Railways  Clauses  Consoli- 
dation Act,  1845),  8. 46  :  "  If  the  line  of  the  rail- 
way cross  any  turnpike  road  or  public  highway, 
then  (except  where  otherwise  provided  by  the 
specif  Act)  either  such  road  shall  be  carried  over 
the  railway,  or  the  railway  shall  be  carried  over 
such  road,  by  means  of  a  bridge, .  .  .  and  such 
bridge,  with  the  immediate  approaches,  and  all 
other  necessary  works  connected  therewith,  shall 
be  executed  and  at  all  times  thereafter  main- 
tained, at  the  expence  of  the  company  .  .  .  ." 

(3)  31  &  32  Vict.  c.  119  (the  Regulation  of 
Railways  Act,  1868),  s.  23:  "If  any  person 
shall  be  or  pass  upon  any  railway,  except  for  the 
purpose  of  crossing  the  same  at  any  authorised 
crossing,  after  having  received  warning  by  the 
company  which  works  such  railway,  or  by  any 
of  their  agents  or  servants,  not  to  go  or  pass 
thereon,  every  person  so  offending  shall  forfeit 
and  pay  any  sum  not  exceeding  40f .  for  every 
such  offence.** 

(4)  41  Law  J.  Rep.  M.C.  81 ;  Law  Rep. 
7  Q.B.  363. 

(6)  47  Law  J.  Rep.  Chanc.  792;  Law  Rep. 
10  Ch.  D.  618. 


question  of  title,  over  which  the  Justices 
had  no  jurisdiction,  was  involved  in  the 
enquiry.  The  summons  was  preferred 
under  section  38  of  the  Great  Western 
Railway  Act,  1882,  under  which  any  one 
trespassing  on  the  milway  is  subject  to  a 
penalty ;  but,  in  order  that  the  rights  of 
the  public  may  not  be  interfered  with,  it  is 
provided  that  no  person  lawfully  crossing 
the  railway  is  to  be  liable.  When,  therefore, 
a  question  under  the  proviso  is  raised,  there 
arises  a  claim  of  right  which  is  outside  the 
jurisdiction  of  the  magistrates. 

In  White  V.  Feast  (4)  the  Justices  found 
that  the  person  charged  did  not  act  under 
a  reasonable  supposition  that  he  had  a 
right  to  do  the  act  complained  of,  and,  there 
being  evidence  to  support  their  finding, 
the  conviction  was  upheld;  but  thei'e  is 
no  such  finding  in  the  present  case,  nor  is 
there  any  evidence  to  support  such  a  finding. 
Consider  what  the  consequences  would 
be  of  entrusting  to  Justices  the  question  of 
whether  a  right  of  way  which  the  public 
have  an  interest  in  keeping  open  had  been 
stopped.  The  railway  company  might 
summons  some  humble  individual  who  had 
no  means  of  protecting  himself  or  the 
public  rights,  and  thus  obtain  a  legal  deci- 
sion that  the  highway  has  ceased  to  exist, 
or  that  for  ever  he  and  all  persons  are 
debarred  from  using  it.  It  could  never 
have  been  the  intention  of  the  Legislature 
that  an  adjudication  fraught  with  such 
consequences  should  be  within  the  juris- 
diction of  magistrates  in  Petty  Sessions. 
The  intention  was  that  where  a  person  was 
found  trespassing,  with  no  bonajide  claim 
of  right,  the  magistrates  should  have  the 
power  of  inflicting  a  penalty ;  but  where 
there  was  a  bona  fde  claim  of  right,  that 
then  they  should  stay  their  hands.  The 
jurisdiction  conferred  on  magistrates  by 
section  23  of  the  Regulation  of  Railways 
Act,  1868,  extends  only  to  those  persons 
who  are  found  trespassing  on  the  railway 
without  lawful  excuse. 

It  has  been  found  as  a  fieust  by  the  magis- 
trates that  there  was  a  right  of  way,  and  sec- 
tion 46  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  is  a  clear  indication  of  the 
inteAtion  of  the  Legislature  that  a  road  is 
not  to  be  stopped  up  because  it  is  crossed 
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stopped  merely  by  the  fact  that  the  railway 
orofises  it ;  bat  it  has  been  argued  that  im- 
pliedly it  was  stopped.  Imagine  the  ques- 
tion of  whether  the  road  was  impliedly 
stopped  up,  involving  the  perusal  of  long 
railway  Acts,  being  entrusted  to  two 
magistrates  in  Petty  Sessions.  I  have 
doubts  whether  a  stopping  up  by  implica- 
tion is  sufficient  at  law;  but,  assuming 
that  it  is,  the  argument  that  when  an  em- 
bankment over  a  public  highway  is  autho- 
rised by  Act  of  Parliament,  the  highway 
is  stopped  up,  appears  to  me  to  be  untenable. 

In  my  judgment  the  appellant  is  entitled 
to  sucoedd,  on  the  ground  that  the  Justices 
have  exceeded  their  jurisdiction ;  and 
further,  that  the  decision  was  wrong,  be- 
cause there  are  no  provisions  in  the  private 
Acts  which  are  inconsLstent  with  the  in- 
terpretation I  have  placed  on  section  46 
of  the  Kail  ways  Clauses  Consolidation  Act, 
1845. 

Wills,  J. — I  am  of  the  same  opinion. 
The  question  of  whether  magistrates  are 
entitled  to  entertain  questions  involving  a 
daim  of  right  is  often  one  of  difficulty ;  but 
as  a  general  rule  it  may  be  stated  that 
where  the  right  to  land  or  property  is  in 
issue,  Petty  Sessions  is  not  tiie  proper 
tribunal  to  determine  it. 

The  legislation  contained  in  section  23  of 
the  Eegtdation  of  Bail  ways  Act,  1868,  and 
section  38  of  the  Great  Western  Bailway 
Act,  1882,  contains  substantially  the  same 
exception  to  the  jurisdiction  of  the  magis- 


In  my  judgment,  moreover,  the  magis- 
trates have  gone  wrong  in  holding  the 
highway  to  have  been  extinguished.  The 
Acts  do  not  interfere  with  or  obliterate 
rights,  unless  they  contain  express  warrant 
for  so  doing,  and  here  there  is  no  such 
warrant. 

In  The  GorportUum  of  Yarmouth  t. 
Simmons  (5)  Mr.  Justice  Fry  came  to  the 
conclusion  that  the  Legislature  intended 
the  discontinuance  of  the  public  right  of 
way ;  but  there  was  no  statute  such  as  the 
Railways  Clauses  Act  involved  in  the 
enquiry  in  that  case.  Section  46  of  that 
statute  impliedly  enacts  that  these  nghts 
of  way  shall  be  maintained^  unless  pro- 
vided for  by  special  order.  In  my  judg- 
ment, therefore,  the  Justices  have  convicted 
wrongly,  and  the  legislation  has  not  ex- 
tinguished the  right  of  way  claimed  bj 
the  appellant. 

C<minciion  qwuM^ 

Solicitors— O.  Thompson  &  Sons,  agenta  for 
Eaton,  Bvans  k  Williams,  Haverfordwest,  fbr 
appellant ;  R.  R.  Nelson,  for  respondent. 
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luch  purchaser,"  it  is 

guilty  knowledge  on 
Bett*  V.  Amutead,  100 

wfrs:  eontumptian  on 
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licence  :  conviction  of  licence-holder :  trans- 
fer: 32  4"  33  Vict.  c.  27.  s.  19  /  35  ^  36  Viet, 
c,  94.  J.  15] — The  holder  of  a  licence,  in  re- 
spect of  a  nouse  licensed  on  and  from  the  1st 
of  May,  1869,  for  the  sale  of  beer  to  be  con- 
sumed on  the  premises,  was  convicted  of  per- 
mitting his  premises  to  be  used  as  a  bro- 
thel : — Heldf  that  as  on  conviction  the  licence 
was  forfeited  by  section  16  of  the  Licensing 
Act,  1872,  it  ceased  to  be  "in  force **  within 
the  meaning  of  section  19  of  the  Wine  and 
Beerhouse  Act,  1869,  and  the  power  of  the 
Justices  to  refuse  an  application  for  a  transfer 
or  renewal  thereof  was  therefore  unfettered 
by  the  limitations  imposed  by  that  section. 
Aeff.  V.  Justices  of  the  West  Biding,  103 


licence :  renewal :    discretion  of  justices  : 

lieennng  aet,  1828  (9  Oeo.  4.  c.  61),  se.  1  and 
9 ;  licensing  aet,  1872  (36  ^  36  Vict.  c.  94), 
ss.  36,  40,  and  42 ;  licensing  act,  1874  (37  ^ 
38  Vi4yt.  0.  49),  «.  26 ;  wine  and  beerhouse  aet^ 
1869  (32  ^  33  Vtct.  c.  27),  w.  4,  6,  7,  8,  and 
19]— The  grant  or  refusal  of  a  licence  by  way 
of  renewal  for  the  sale  of  intoxicating  liquors 
under  the  Licensing  Acts,  1828,  1872,  1874, 
is  within  the  discretion  of  the  Justices.    Such 
discretion,  if  exercised  judicially,  is  absolute : 
— Held,  that  Licensing  Justices  were  entitled, 
in  exercise  of  their  discretion,  to  refuse  to 
renew  a  licence  for  the  sale  of  int'^"*'''*^*^*"*' 
liquors  on  the  ground  of  the  remo 
the    inn    from    police    supervision 
character  and  necessities  of  the  n( 
hood.    Sharpe  v.  Wakefield  and  oti 
Hoes  of  Westmoreland,  121 

licence  :  six-dag  licence  :  renewc 

tion  of  condition :  9  Oeo.  4.  c.  61.  s.l 
ing  act,  1872  (36  4'  36  Viet.  c.  94), 
Where  the  holder  of  a  six-day  licenc 
for  a  renewal,  the  licensing  Justicei 
bound  to  determine  the  applicati< 
application  for  a  seven-day  Uoence, 
renew  the  licence  with  a  condition 
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Al«hoiiM  (continoed) — 

therein  that  the  house  in  respect  of  which  the 
Uoenoe  is  granted  shall  be  closed  on  Sundaj. 
Bsg.  v.  Sparks  and  others^  Lioeming  Jtittioes 
of  Crewkeme  (App.).  127 

permitting  drunkenness  on  premises  :  sale 

of  liquor  to  drunken  person :  licensing  act, 
1872  (35  4'  36  llet.  e.  94X  es.  13  and  62]— A 
pablican  was  convicted  by  Justices  of  selling 
intoxicating  liquor  to  a  drunken  person,  though 
at  the  hearing  it  had  been  proved  that  the 
liquor  had  been  ordered  and  paid  for  by  the 
sober  companion  of  such  drunken  person : — 
Held^  that  the  conviction  was  right  and  must 
be  affirmed.   Soatekard  v.  Johnson^  41 

suffering   gaming   on    licensed  premises: 

mens  rea  .*  knomledge  of  person  in  charge : 
knowledge  of  licensee:  licensing  act,  1872  (36 
4'  36  Vict.  c.  94),  s.  17]^Appellant,  a  licensed 
person,  placed  a  servant  in  charge  of  a  skittle- 
alley  on  the  licensed  premises,  with  express 
orders  not  to  allow  gaming.  The  servant,  in 
the  absence  of,  and  without  the  knowledge  or 
connivance  of,  the  appellant,  allowed  gaming 
to  take  place.  The  magistrate  having  con- 
victed the  appellant  under  section  17  of  the 
Licensing  Act,  1872  (36  &  36  Vict.  c.  94).— 
Ifeld  (by  Manibtt,  J.,  and  Stephen,  J.), 
that  the  appellant  was  rightly  convicted. 
JBond  V.  £vans,  105 

Somerset  v.  ffoH  (53  Law  J.  Rep.  M.G.  77 ; 
Law  Bep.  12  Q.B.  D.  360)  commented  on. 
Ibid. 

Appeal — habeas  corpus :  practice :  committal  on 
extradition  warrant:  "criminal  cause  or 
matter"*:  judicature  act,  1873  (36  ^  37  Vict, 
c.  66),  ss,  19  and  47 :  extradition  act,  1870 
(33  4  34  Vict,  e,  52),  «.  10]— No  appeal  lies 
from  the  refusal  of  a  habeas  corpus  by  the 
High  Court  to  a  fugitive  accused  of  an  ex- 
tradition  crime  committed  to  prison  with  a 
view  to  his  surrender  to  a  foreign  State.  In 
re  WoodaU  (App.),  71 

Per  Lord  Bshbb,  M.B. — The  words  "no  ap- 
peal shall  lie  from  any  judgment  of  the  said 
High  Court  in  any  crimmal  cause  or  matter  ** 
in  section  47  of  the  Judicature  Act,  1873, 
apply  to  any  decision  by  way  of  judicial  de- 
termination of  any  question  with  regard  to 
proceedings  the  subject-matter  of  which  is 
criminal,  at  whatever  stage  it  arises.    Ibid. 

—  See  JusTiOBB ;  Bating. 
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Artisau  and  labourers*  DweUlBgi  Aet,  IMS 
(31  4  32  Vict.  c.  ISOy-definition  of'*  owner'': 
premises  unfit  for  habitation  :  order  for  struc- 
tural alterations:  time  for  fixing  liability: 


status  of  leaseholder:  interesse  termimi:  eherf* 
ing  order'} — Under  the  Artisans  and  Labouien' 
Dwellings  Act,  1868,  the  term  "owner"  is 
defined  by  section  3  to  include  sll  lessees 
**  except  persons  holding  premises  for  a  tena 
of  years  of  which  twenty-one  years  do  not 
remain  unexpired.**  H.  was  in  July,  1886, 
lessee  of  premises  of  which  three  months 
were  unexpired ;  he  was  also  assignee  of  a 
reversionary  lease  for  a  further  term  of  tirantT- 
one  years  of  the  same  premises,  oommeDcioj^ 
at  the  expiration  of  the  first  lease  i—HeU, 
that  H.  was  in  July,  1886,  an  *'  owner"  within 
the  meaning  of  section  3  of  the  above  statute. 
Reg.  y.  Vestry  of  Saint  Marylebons,  9 
The  same  Act  permits  a  local  authority  to  oider 
the  demolition  of  premises  which  their  medical 
officer  and  surveyor  have  reported  to  them  to 
be  unfit  for  human  habitation,  and  to  leqnire 
demolition,  upon  giving  certain  notices  to  tbe 
'*  owner,"  as  defined  by  section  3.  In  Jnlj, 
1886,  such  reports  were  made  in  respect  of 
certain  premises  of  which  H.  was  then  the 
"  owner,"  and  the  requisite  notices  duly  sened 
upon  him.  At  the  date,  however,  wto  the 
order  was  actually  made  by  the  vestxy,  requir- 
ing H.  to  demolish  the  premises  in  qnesUoD, 
he  had  ceased  to  be  an  **  owner  "  :— ^«U,that 
the  order  of  the  vestry  was  properly  made 
upon  H.,  inasmuch  as  he  was  the  ** owner" 
at  the  time  of  service  of  the  notice  of  the 
defective  condition  of  the  premises.    Ibid. 

Assault — eomplaint  by  paHy  aggrieved :  etwi 
of  summary  jurisdiction :  conriction  inebtenee 
of  complainant  .*  24  ^  25  Vict.  e.  100.  J.  42 :  9 
aeo.  4.  0.  31.  «.  27]— A  Court  of  SummsiT 
Jurisdiction  has  no  power  to  convict  of  a 
common  assault  unless  the  party  aggrieved, 
or  some  one  on  his  bdialf ,  complains  of  the 
assault,  with  a  view  to  the  adjudication  of 
the  Court  upon  it.  JNicholson  v.  Booth  end 
Naylor,  43 

See  Criminal  Law  Ambndmekt  Act. 

AMesinwRt.    See  Poor  Law. 

Asseisment  Committee.    See  Batiho. 

Betting.    See  Larcknt. 

Bias.    See  Jusncns. 

Child.    See  Poor  Law. 

Claim  of  Sight.    See  Jubticeb. 

Complaint.    See  Assault. 

DiTidod  Pariihoi  Aet    See  Poor  Law. 
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n  over  and  killed  at  a  level  crossing  on 
reat  Western  Railway.  The  coroner's 
►und  that  the  directors  did  "feloniously 
id  slay"  him,  without  further  desig- 
the  directors  by  name  or  otherwise  or 
ence  charged.  Upon  a  rule  for  a  oer- 
:  to  remove  the  inquisition  into  the 
's  Bench  Division  to  be  quashed,— ^aW, 
le  inquisition  was  bad  on  the  face  of  it, 
icapable  of  amendment  under  the  20th 
I  of  the  Coroners  Act,  1887,  and  must 
ished.  Further,  that  the  Act  of  1887 
ot  altered  the  original  jurisdiction  of 
lurt  to  quash  informal  and  irregular  in- 
ons.  Reg.  v.  Directori  of  tlie  Oreat 
m  Bail,  Co.  In  re  George  {deoeased)^  31 

See  Justices. 

lathority.    See  Highway. 

Lanatio  Aiylam.    See  Rbvsnub. 

I  Law  Amendment  Act,  1885  (48  4*  49 
7.  69),  M.  4  and  9  .*  carnal  knowledge  of 
tder  thirteen  :  witness  :  child  of  tender 
'  evidence  not  upon  oath :  conviction  for 
nt  assauU] — The  Criminal  Law  Amend- 
Act,  1886  (48  &  49  Vict.  c.  69),  s.  4, 
enacting  that  any  person  who  unlaw- 
md  carnally  knows  any  girl  under  the 
:  thirteen  shall  be  guilty  of  felony,  pro- 
that  upon  the  hearing  of  such  a  charge 
^idence  of  the  girl  in  respect  of  whom 
fence  is  charged  to  have  been  committed 
n  certain  cases  be  received,  though  not 
oath,  subject  to  such  evidence  being  cor- 
ited  by  some  other  material  evidence  in 
rt  of  the  charge  implicating  the  accused, 
section  9  of  the  same  statute  provides 
ipon  the  trial  of  an  indictment  contain- 
ae  above  charge,  the  jury  may  acquit  a 
ler  of  the  felony  and  find  him  guilty  of 
iecent  assault ;  but  there  is  nothing  in 
atute  to  make  the  evidence  of  the  girl 
>sible  without  oath  upon  a  simple  in- 
ent  for  indecent  assault.  The  prisoner 
barged  with  a  felony  under  section  4  of 
aove  Act,  and  the  evidence  of  the  prose- 
:  received,  not  upon  oath.  The  jury  ac- 
Mi  him  of  the  felony,  but  convicted  him 
misdemeanour  under  section  9 : — Held, 
he  conviction  was  right.  Reg.  v.  Wealand 
R.)»  44 

5  4'  49  net.  0.  69),  f .  20  ;  indAotment  for 
9nt  assault :  24  ^  26  Vict.  c.  100.  *.  2  ; 
we  hy  person  charged  with  offence :  con- 
nfor  the  common  assauW] — The  Criminal 
Amendment  Act,  1886,  s.  20,  provides 
a  defendant  charged  with  indecent 
It  may  give  evidence  upon  oath  on  his 
ITOL.  67.— M.C. 


An  indictment  contained  two  counts,  the  first 
count  charging  the  defendant  with  an  in- 
decent assault,  and  the  other  with  a  common 
assault  only.  The  defendant  gave  evidence 
upon  oath  under  section  20  of  the  above  Act, 
and  was  acquitted  of  the  indecent  assault, 
but  was  convicted  of  a  common  assault.  Apart 
from  the  defendant's  evidence  there  was  suffi- 
cient evidence  to  convict  the  defendant  of  a 
common  assault  only : — Held,  that  the  de- 
fendant could  be  legally  convicted  of  a  com- 
mon assault,  notwithstanding  that  he  had 
been  called  as  a  witness  for  the  defence 
under  the  provisions  of  48  &  49  Vict.  c.  69. 
8.20.    Ibid. 


Desertion.    See  Husband  and  Wife. 

Detention  of  Goods.    See  Justices. 

Distreii  Warrant    See  Poor  Bate. 

Divided  Farishei  Act.    See  Poob  Law. 

Dog— detention  of.    See  Justices. 

Easement— ^(^Z^tf^um  of  watercowrse :  variation 
of  user  :  change  of  vumufaotwre :  no  additional 
bwrden  cast  on  servient  tenement :  la/nd  drain- 
age act,  1861  (24  4"  26  Vict.  c.  133),  s.  68]— 
From  1832  to  1877  the  refuse  of  a  fellmongery, 
and  the  washings  of  dyes  used  in  a  coloured 
rug  manufactory,  had  been  discharged  into  a 
watercourse,  which  was  an  arterial  drainage 
work  within  the  jurisdiction  of  drainage  com- 
missioners. In  1878  the  fellmongery  was 
abandoned,  and  the  manufacture  of  leather 
boards  substituted  at  the  same  factory.  The 
pollution  caused  by  the  discharge  of  the  re- 
fuse of  the  leather  board  manufactory  was 
less  in  degree  than  that  caused  by  the  fell- 
mongery. The  drainage  commissioners  con- 
vict^ the  owners  of  the  leather  board  factory 
under  a  section  of  a  local  Act  of  polluting 
the  stream,  and  this  conviction  was  aflirmed 
on  appeal  to  the  Quarter  Sessions : — Held, 
that  the  conviction  must  be  confirmed,  for 
even  if  the  factory-owners  had  a  prescriptive 
right  to  foul  the  stream,  it  was  as  fell- 
mongers,  and  not  as  leather  board  manufac- 
turers ;  and  that  there  was  no  authority  for 
holding  that  the  variation  of  the  user,  al- 
though it  cast  no  increased,  but  even  a  less 
burden  on  the  servient  tenement,  enabled  the 
factory-owners  to  substitute  a  business  of  a 
totally  different  kind  to  that  originally  carried 
on  by  them,  and  at  the  same  time  claim  to 
maintain  their  original  prescriptive  right  to 
pollute  the  watercourse,  even  if  such  right  did 
exist.  CUurhe  v.  Somersetshire  Drainage  Com 
missioneri,  96 

T 


Digitized  by 


Google 


E?idenoe. 
Act. 


See  Criminal  Law  Amendment 


Excise.    See  Revenue. 

l^tndition—fuffitive  criminal :  Afnerican  go- 
vernment :  trial  for  offence  otJier  than  the 
extradition  crime  proved  on  turrender  :  habeas 
eorpiit :  section  3,  sub-section  2,  (^  extradition 
act,  1870  (33  <J-  34  Vtct.  o.  52)] -Upon  the 
committal  of  a  fugitive  criminal  under  the 
10th  section  of  the  Extradition  Act,  1870, 
upon  alleged  charges  of  forgery  committed 
in  the  State  of  New  York,  it  was  suggested 
that,  upon  being  extradited,  the  prisoner 
might  be  tried  in  America  for  some  charge 
other  than  the  alleged  charges  of  forgery  in 
respect  of  which  she  had  been  surrendered, 
and  accordingly  a  rule  nisi  for  habeas  corpus 
was  gTB,iited:^l£eld,  that  the  rule  must  be 
discharged,  since  the  Government  of  the 
United  States  of  America  had  made  provision 
for  section  3,  sub-section  2,  of  the  Bxtradition 
Act,  1870,  and  that  a  fugitive  criminal  would 
be  tried  there  solely  for  the  offence  in  respect 
of  which  he  had  been  surrendered.  Further, 
that  the  point  had  been  clearly  raised  and 
decided  in  The  United  States  v.  Rausoher  (12 
Davis  Sup.  Ct.  407),  which,  as  a  decision  of 
the  Supreme  Court  of  the  United  States,  was 
binding  on  all  Courts  within  the  Union.  In 
re  Alice  Woodall,  72 

See  Appeal. 

Vood  and  Drugs  Act.    See  Adulteration. 

Frontagers.  See  Local  Government;  Pub- 
Lio  Health. 

Fngitiye  Criminal.    See  Extradition. 

Gaming.    See  Alehouse. 

Ooardians.    See  Poor  Law. 

EAbMS  Corpus.    See  Appeal;  Extradition  . 


mghwtLj— highway  act,  1836  (5^6  WUl  4.  c.  50), 
«.  72  ;  obstruction  to  highway :  application  of 
highmiy  to  m>etropolitan  area :  power  of  police 
to  prosecute'] — An  information  under  section  72 
of  the  Highway  Act  (6  &  6  WiU.  4.  c.  60)  for 
obstructing  a  highway  within  the  metropolitan 
area  was  preferred  by  an  inspector  of  police 
against  the  respondent  .—Held  (reversing  the 
decision  of  the  magistrate),  that  the  provisions 
of  section  72  were  applicable  to  highways 


secution  under  that  section  could  be  mitiated 
by  the  police.    Back  ▼.  Holmes,  37 

indictment  for  nonrrepair  :  wrban  sani- 
tary authority:  hight^ys  and  loeomotires 
act,  1878  (41  ^  42  Vict,  c.  77),  *.  10]-An 
indictment  for  non-repair  of  a  highway  will 
lie  against  an  urban  sanitary  authority  under 
section  10  of  the  Highways  and  Locomotives 
Act,  1878.    Heg,  v.  Mayor  Jf'c,  of  Walte/eld,  52 

main  road  :  maintenance :  expenses  of  re- 
pairs :  liability  of  county  authority  :  high- 
ways and  locomotives  {amendment)  act,  1878 
(41  4'  42  net.  c.  77),  *.  13]— A  highway 
authority  cannot  recover  from  the  county  au- 
thority under  section  13  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  half  the 
expenses  incurred  by  them  in  converting  a 
macadamised  road  into  a  road  paved  with 
granite  setts,  such  conversion  not  amoonting 
to  "  maintenance  "  of  ^uch  road  within  the 
meaning  of  the  section.  Leek  Improtewient 
Commissi^oners  v.  Justices  of  County  ofStajfijrd 
(App.),  102 

—  See  Justices;  Local  GovRRNinENT. 

Husband  and  Wiit— desertion  :  separation  by 
mutual  consent :  married  women  {maintenance 
in  case  of  desertion)  act,  1886  (49  ^  50  Viet, 
c.  62),  s.  1] — A  husband  and  wife  separated 
by  mutual  consent,  the  husband  agreeing  to 
contribute  to  the  support  of  the  wife.  The 
parties  continued  to  live  apart,  but  the  hus- 
band refused  to  contribute  to  the  maintenance 
of  the  wife  -.—Held  (by  Stephen,  J.,  and 
Smith,  J.),  that  the  husband  had  not  deserted 
his  wife  within  the  meaning  of  49  k  50  Fict 
c.  62.    Pajjc  V.  Pape,  3 

Inoome  Tax.    See  Revenue. 


Indietment — libel:  charge  of  publishing  hnoming 
it  to  be  false :  conviction  for  publishing  only: 
error  :  vexatious  indictments  act"] — On  an  in- 
dictment chargiqg  the  defendant  with  "  pub- 
lishing a  libel  knowing  it  to  be  false,"  he 
may  be  convicted  of  the  lesser  misdemeanour 
of  publishing  only.    Boater  v.  The  Queen,  85 

Error  will  not  lie  for  non-compliance  with  the 
Vexatious  Indictments  Act,    Ibid. 


See  HiOHWAT. 

Infant — age  of  nurture  :  lunatic  mother:  rf  moral 
order]— The  Court  will,  in  the  exercise  of  its 
discretion,  and  under  exceptional  circum- 
stances, such  as  the  dangerous  lunacy  and 
improl^ble  recovery  of  the  mother,  order  the 
removal  of  a  child  within  the  age  of  narture 


^ 
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p.  :fiu ;  13  JLaw  J.  Kep.  M.u.  iz»;  tnat 
VTlthin  the  age  of  nurture  cannot  be 
id  from  its  mother  by  order  of  removal 
bh  her  consent.  Jleg.  v.  Guardians  of 
Union,  39 


0.    See  Coroner. 
See  Justices. 
tig  Liquor.    See  Licekce. 
lllty.    See  Poor  Law. 
n.    See  Assault;   Justices;    Be- 

I  Trial  by  Jury. 


ipj)eal/ram:  special  case:  application 
Iff :  service  of  application  on  clerk  to 

S7wimary  jurisdiction  act,  1879  (42 
7t,  0,  49),  *.  33  .•  summary  jurisdiction 
\S6,  rule  18]— Justices  have  no  juris- 
bo  state  a  Special  Case  under  section 
le  Summary  Jurisdiction  Act,  1879, 
3  18  of  the  Summary  Jurisdiction 
)86,  unless  an  application  in  writing 

the  Case  has  been  made  to  the  Jus- 
oee  decision  is  appealed  against  within 
»ar  days  from  the  date  of  the  decision, 
:ed  by  the  rule.  Lockhart  v.  Mayor, 
n,  a/nd  Citizens  of  St.  Albans  (App.), 

on  the  clerk  to  the  Justices  of  an  ap- 
L  in  writing  addressed  to  the  Justices 
x>mpliance  with  the  rule.  Ibid. 
Staffordshire  Waterworks  Company 
(66  Law  J.  Eep.  M.0. 122  ;  Law  Rep. 
0.  168)  approved.    Ibid. 


of  right :  ohstruction  in  street : 
:  jurisdiction :  towns  police  clauses 
7  (10  #•  11  Vtct.  c.  89)] -A  shop- 
in  a  borough  placed  goods  upon 
tment  in  front  of  his  shop  for  sale, 
eing  summoned  under  the  Towns 
lauses  Act,  1847,  for  obstructing  the 

he  contended  that  he  bona  fide 
the  right  to  place  his  goods  there, 
ices  considered  that  their  jurisdiction 
ted,  but  stated  a  Case  : — Held,  that 
ices  ought  to  determine  whether  the 
which  the  goods  were  placed  was  part 
iblic  highway  or  not,  that  no  question 
was  involved,  and  that  their  juris- 
waa  not  ousted.  L&icester  Urban 
i  Authority  v.  Holland,  76 


tan)  act,  1»3»  C^  4*  3  *^^^-  ^'  *^h  *•  *"J — 
Section  40  of  2  &  3  Vict.  c.  71  confers  upon  a 
magistrate  power  to  order  delivery  of  goods, 
under  the  value  of  16/.,  unlawfully  detained 
within  the  limits  of  the  Metropolitan  Police 
District,  to  the  owner: — Held,  that  the  term 
**  goods  "includes  a  dog,  and  that  a  magistrate 
can  entertain  an  application  for  delivery  up 
of  a  dog  alleged  to  be  unlawfully  detained. 
Hey.  V.  ^de  {Metropolitan  Police  Magistrate)  ; 
ex  parte  Yeowwrd,  120 

disguaUfying  interest :  possibility  of  bias : 

justice  summoned  as  witness :  writ  of  pro- 
hibition]— The  mere  fact  that  a  Justice  of 
the  peace  has  endeavoured  to  persuade  a 
complainant  in  an  assault  case  to  come  to  a 
settlement  with  his  assailant  without  going 
into  Court.,  does  not  disqualify  the  same  Jus- 
tice from  afterwards  sitting  to  adjudicate 
upon  the  case.  Neither  is  such  Justice  dis- 
qualified from  sitting  by  the  fact  that  he  has, 
previous  to  the  hearing,  been  subpcenaed  by 
one  of  the  parties  as  a  witness.  Beg,  v. 
Ihrrant,  17 

F.,  who  was  a  surgeon  and  also  a  Justice  of  the 
peace,  having  been  called  in  to  attend  a  com- 
plainant in  an  assault  case,  advised  him  to 
come  to  some  settlement  with  his  assailant 
without  going  into  Court.  The  complainant 
did  not  accept  the  suggestion,  and  subpoenaed 
F.  as  a  witness  to  prove  the  nature  of  the 
injuries  which  he  had  sustained.  Upon  the 
summons  coming  on  for  hearing  F.  took  his 
seat  on  the  Bench  with  other  Justices,  but 
was  objected  to  by  the  complainant,  and  ulti- 
mately the  case  was  adjourned,  F.  having  re- 
fused to  retire.  The  complainant  then  applied 
for  and  obtained  a  writ  of  prohibition  to  pro- 
hibit F.  from  sitting  at  the  hearing  of  the 
case.  F.  having  moved  to  supersede  this 
writ, — Held,  th&t  the  order  for  the  prohibition 
must  be  set  aside,  inasmuch  as  F.  was  not 
disqualified  from  sitting  merely  because  he 
had  suggested  a  settlement  out  of  Court,  or 
because  he  had  been  subpoenaed  as  a  witness 
at  the  hearing  by  one  of  the  parties.    Ibid. 

jurisdiction  of :  claim  of  rigJtt:    right  cf 

way :  railway  constructed  over  way :  em- 
tinguiskment  by  implication:  8  Vict.  c.  20. 
«.  46 :  31  4-  82  Vict,  e,  119.  f.  23]— The  ap- 
pellant was  summoned  for  trespassing  on  a 
railway  contrary  to  section  38  of  the  Great 
Western  Bidlway  Act,  1882,  which,  after  en- 
acting that  any  person  trespassing  on  the 
railway  shall  be  subject  to  a  penalty,  provides 
that  "no  person  lawfully  crossing  the  rail- 
way at  any  level  crossing  thereof  shall  be 
liable  to  a  penalty."  The  appellant  had 
crossed  the  railway  in  the  assertion  of  a  right 
of  way  which  formerly  eidsted  over  the  land 
occupied  by  the  railway.    The  Acts  authoris- 
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Health  Act.  1875  (38  &  39  Vict.  c.  56),  which 
the  urban  saoitaiy  authority  within  whose 
district  it  was  situate  could  compel  the 
frontagers  to  pave,  channel,  and  kerb  under 
the  provisions  of  that  section.  JHchardt  v. 
Keuiok,  48 


See  Public  Health. 

Lodger.    See  Alehouse. 


►f 

iS 

!e      Lunatio  Mother.    See  Infakt. 

r. 

Kaintenanoe.    See  Husband  and  Wife. 
d 

»      Mandamui.    See  Licences. 


Moetixig,  Pablic.    See  Justices. 

Metropolis.    See  Highway;  Rating. 
6 
a 

d  Metropolii  Management  (amendntdttt)  act,  1862 

I-  (26  Ji'  26    Vict,  o,  102),  i.  77  .*  paving  new 

it  street :  apportionment  if  expenses :  power  of 

L-  vestry:   owners  of  land  abutting  on  street: 

e  owners  of  house  property^ — ^An  apportionment 

e  by  a  vestry  or  district  board  of  the  expenses 

I.  of  paving  a  new  street  under  the  77th  section 

d  of  the  Metropolis  Management  (Amendment) 

e  Act,  1862,  is  not  invalid  by  reason  of  its  being 

)-  at  a  higher  rate  In  the  case  of  one  piece  of 

X  land  abutting  on  the  street  thui  in  the  case 

\'  of  another.   Stotetbury  v.  Vestry  of  the  Parish 

),  of  St,  6Hlet,  Camberwellj  114 

i  Such  an  apportionment,  on  the  true  construction 

c  of  the  section,  need  not  be  made  on  any  uni- 

r-  form  principle,  but  is  in  the  absolute  discre- 

e  tion  of  the  vestry  or  board,  and  can  only  be 

questioned  on  the  ground  of  want  of  good 

faith.    Ibid. 

Metropolitan  Police  Magistrate.  See  Bbvenue. 
Mnaie  Hall.    See  Licence. 
g      Parish.    See  Poor  Law. 


J[      Penalty.    See  Bbyenue. 
Police.    See  Highway  ;  « 
Pollution  of  Wateroonrse.    See  Easement. 


Y 

i     Police.    See  Highway  ;  Justices. 
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ship :  valuation  list :  precept  of  gvurdiane  to 
overseers:  warrant  of  justices:  discretion:  2 
Jf-  3  Vict.  c.  84 ;  25  f  26  Vict.  c.  103]— The 
guardians  of  a  union  claimed  and  received 
sums  from  the  overseers  of  a  township  under 
precepts  based  upon  the  then  existing  valua- 
tion list.  It  was  subsequently  decided,  on  an 
appeal  against  a  rate  by  colliery  owners  who 
represented  two  thirds  of  the  township,  that 
the  valuation  list  was  too  high.  The  overseers 
did  not  appeal  against  the  viduation  list  under 
the  32nd  section  of  the  Parochial  Assessment 
Act,  1862,  but  having  refunded  the  amount 
overpaid  by  the  colliery  owners,  claimed 
credit  for  the  excess  paid  by  them  to  the 
guardians : — Held,  that  the  guardians  might 
give  credit  for  the  sums  overpaid  by  the  over- 
seers, even  though  the  latter  had  not  appealed 
against  the  valuation  list ;  and  that  Justices 
might  refuse  to  enforce  by  distress  warrant 
the  g^iardians*  precept  for  a  general  rate 
based  on  the  old  valuation  list  when  it  ap- 
peared that  such  sums  had  already  been 
paid  in  excess  by  the  overseers.  Tynemouth 
Union  Onardians  v.  Backworth  Overseers^  63 

settlement:  child:   settlement  of  widowed 

mother:  emancipation:  divided  parishes  act, 
1876  (39  4'  40  Vict.c.  61),  ss.  34  and  85]— In 
view  of  the  abolition  of  derivative  settlements 
by  section  35  of  the  Divided  Parishes  Act, 
1876,  and  the  exception  of  the  case  of  a  child 
under  sixteen  having  a  father  or  widowed 
mother,  such  child,  on  attaining  that  age, 
whether  continuing  a  member  of  the  family, 
being  mentally  or  physically  incapable,  or 
otherwise  unemandpated  according  to  the 
old  law,  may  acquire  a  settlement  for  himself; 
but  his  three  years'  residence  giving  him  a 
settlement  under  section  34  counts  from  his 
attaining  sixteen,  and  before  that  date  he 
retains  his  father's  settlement,  unless  he  has 
a  widowed  mother  who,  while  a  widow,  ac- 
quired a  settlement  in  her  own  right.  Ouar- 
dinns  of  the  HighwoHh  and  Swindon  Union  v. 
Guardians  of  the  Westbvry'On- Severn  Union 
(App.).  33 

A  widow  remarried  is  neither  the  widowed 
mother  of  her  child  by  the  first  marriage 
within  the  meaning  of  section  35,  nor  does 
she  oonmiunicate  to  him  under  that  Act  or 
the  old  law  the  settlement  of  her  subsequent 
husband.    Ibid. 


settlement :  child  under  sixteen :  widowed 

mother :  mother  marrying  again :  divided 
parishes  act,  1876  (39  *J-  40  Vict.  c.  61),  s.  35] 
—The  pauper  was  bom  in  1881  in  8t.  Mary, 
Islington  ;  her  father  died  in  1883,  and  in  the 
following  year  her  mother,  being  then  a  widow, 
married  again.  In  1886,  the  pauper  having 
become  chargeable,  an  order  was  made  ad- 
judging her  to  be  settled  in  the  appellant 


time  the  pauper  became  chargeable  her  settle- 
ment was  the  place  of  her  birth,  she  then 
having  no  father,  and  her  mother  being  no 
longer  a  widowed  mother.  Onardians  of 
Amersham  Union  v.  Chutrdians  of  City  of 
fA>ndon,  6 

—  settlement:  deserted  wife :  husband  without 
settlement :  wift^s  maiden  settlement :  reten^ 
tion  of  settlement  derived  from  wife's  father  : 
divided  parishes  and  poor  law  amendment  aet, 
1876  (39  4-  40  Vict.  c.  61),  s.  35]— Under 
section  35  of  the  Divided  Parishes  Act,  1876, 
a  child  on  attaining  the  age  of  sixteen  takes 
the  settlement  acquired,  whilst  such  child  is 
under  that  age,  by  its  father  or  widowed 
mother,  as  the  case  may  be,  and  retains  that 
settlement  until  it  acquires  another.  Guar* 
dians  of  Dorchester  Union  v.  Guardians  of 
Poplar  Union  (App.),  78 

A  wife  who  had  never  acquired  any  settlement 
of  her  own,  but  whose  father  had  acquired  a 
settlement  when  the  wife  attained  the  age  of 
sixteen,  was  deserted  by  her  husband  who  had 
no  settlement : — Held,  that  she  retained  her 
maiden  settlement — namely,  that  taken  by 
her  from  her  father  when  she  attained  the 
age  of  sixteen — and  could  not  be  removed  to 
the  place  of  her  birth.    Ibid. 

The  Queen  v.  St.  Mary  Islington  (54  Law  J. 
Rep.  M.C.  110,  146)  overruled.     Ibid. 

settlement :   residence :   widow :  irremevo' 

bility:  divided  parishes  aet,  1876  (39  Jf- 
40  Viet.  c.  61),  s.  34] — A  pauper  widow  had 
resided  continuously  with  her  husband  in  the 
parish  of  G.  for  three  years  prior  to  his  death, 
and  for  the  three  months  following  that  event : 
— Held  (affirming  the  Queen^s  Bench  Dirision, 
p.  4)  {per  Lord  Esheb,  M.R.,  and  Lindlky, 
L.J. ;  Lopes,  L. J.,  dissentiente  as  to  the  con- 
struction of  section  34  of  the  Divided  Pftriahes 
Act,  1876),  that  inasmuch  as  the  pauper  had 
resided  in  tact  and  in  law  for  three  jears  in 
the  same  parish  with  her  husband  before  his 
death,  and  for  three  months  after  that  event, 
and  during  the  whole  of  that  time  waa  irre- 
movable, she  must  be  deemed  to  be  settled  in 
that  parish  within  the  meaning  of  section  34. 
Guardians  of  Medway  Union  v.  Guardians  of 
Bedminster  Union  (App.),  129 

Poor  JltX^—oceupation  :  portion  iff  premises  eu- 
sessed  no  longer  occupied :  refuial  by  occupant 
to  pay  rate :  remedy  by  appeal  to  quarter  ses- 
sions :  distress  warrant :  railway'] — The  Lon- 
don and  North-Western  Railway  Company 
had  occupied  a  portion  of  the  Victoria  Station, 
Manchester,  and  in  1877  had  agreed  to  a 
certain  assessment.  Prior  to  1887  they  trans- 
ferred a  considerable  amount  of  their  traffic 
to  the  Exchange  Station,  giving  up  a  part  of 
their  occupation  at  the  Victoria  Station  to  the 
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jalth  Act,  1875.    Ibid. 

:ment  of  the  Qaeen's  Bench  Division  (66 

.w  J.  Rep.  M.C.  73)  affirmed.    Ibid. 

See  Local  Government. 

vtLj,    See  Justices;  Poor  Rate. 

ig — metropolis :  appeals  :  assessment  com- 
ttee :  provisional  list :  special  sessions  : 
luation  (metropolis)  act,  1869  (32  ^  33  Viet. 
67),  ss.  46  and  47]^No  appeal  lies  to  the 
ecial  Sessions  from  a  decision  of  the  As- 
isment  (committee  upon  objections  to  a 
^visional  valuation  list  under  the  Valuation 
Letropolis)  Act,  1869  (32  k  33  Vict.  c.  67). 
sessment  Committee  of  Fulham  Union  v. 
elU,  112 

»▼»!.    See  Infant, 

wal  of  Lioenee.    See  Alehouse 

lence.    See  Poor  Law. 

Ltution—writ  of.    See  Justices. 

njie^ovstoms  and  inland  revenue  act,  1887 
[)  4-  61  Vujt  e,  16),  *.  4 :  jurisdiction  of 
iffistrate  to  hear  information :  restriction  of 
umnt  of  moisture  in  tobacco'] — An  infor- 
ition  for  the  recovery  of  an  excise  penalty 
der  60  Sc  61  Vict.  c.  16.  s.  4,  may  be  pre- 
Ted  before  a  metropolitan  police  magis- 
ite  by  virtue  of  16  &  16  Vict.  c.  61.  Seg. 
Sir  James  Ingham,  87 

income  tax :  county  lunatic  asylum :  jus- 
\es :  medical  i^fficeri  apartments:  5^6 
ct.  0,  36  ;  16  Jf"  17  T%ct,  c.  34,  schedule  A  : 
natic  asylums  act,  1863  (16  4'  17  Vict.  e. 
)] — The  Justices  of  a  county  are  properly 
sessed,  under  schedule  A  of  the  Income 
bX  Acts,  in  respect  of  such  parts  of  a  county 
latic  asylum  as  are  occupied  as  apartments 
the  medical  superintendent,  medical  officers, 
d  steward,  and  in  respect  of  a  separate 
use  occupied  by  the  chaplain  of  such  asylum. 
'ay  {Surveyor  of  Taxes)  and  Justices  of 
"unty  of  Lancaster,  67 

i.    See  Highway. 

of  Liquor.    See  Alehouse. 

Iter.    See  Adulteration. 

ration.    See  Husband  and  Wipe. 

Lee.    See  Justices. 

Lent  Tenement.    See  Easement. 


Digitized  by 


Google 


144 


INDEX  TO  KAOISTBATES*  CASES. 
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SttMioni— petty.    See  Jctsticbs. 

special.    See  Ratino. 

Bettlcmuit.    See  Poor  Law. 

Sewert.    See  Public  Hbalth. 

Six-day  Ideenee.    See  Alehouse. 

Speeial  OaM.    See  Jusrioss. 

Stredt    Fafing..    See   Mbtbopolis   Manaoe- 

KENT. 

Siuunoiu.    See  Justiobs. 

Theatre.    See  Licence. 

Towai  Poliee  Olauat  Aet.    See  Justices. 

Tra&lgar  Square.    Sea  Justices. 

Traiuftr.    See  Alehouse. 

Trial  by  Jurj^gummmiy  juritdietion  aet,  1879, 
sAl:  night'poaeUi%g  act  (9  Qeo.  4.  o,  69.  «.  1)  ; 
**  impruonment  for  a  term  exceeding  three 
vunUhi  "] — By  the  Sammary  Juiisdiction  Act, 
1879,  8. 17,  a  penon  when  charged  before  a 
Court  of  sammary  jarisdiction  with  an  offence, 
in  respect  of  the  commission  of  which  an 
offender  is  liable  on  summary  conyiction  to 
be  imprisoned  for  a  term  exceeding  three 
months,  may  claim  to  be  tried  by  a  jury : — 
Heldy  that  the  offence  of  night-poaching, 
whereby  the  person  charged  is  liable  under 
9  Geo.  4.  c.  69  to  imprisonment  for  a  period 
not  ezoeeding  three  months,  and  at  the  ex- 
piration of  that  period  to  a  farther  imprison- 
ment of  six  months  in  case  he  fail  to  find 
sureties  for  his  not  so  offending  again,  is  not 
within  the  Act  so  a?  to  entitle  the  person 
charged  to  be  tried  by  a  jury.  WilUama  v. 
W^ne,  30 

United  States  OoTeniment.    See  Eztbadition. 

Urban  Authority.    See  Highway. 

Valuation.    See  Poob  Law  ;  Bating. 

Veitry.    See  Metropolis  Management. 


Yezatioiis  Indietments  Aet.    See  Ikoigthbnt. 

Wateroourae.    See  Easement. 

Watarworki  Compaay— iMttfrrot^:  tmnudlraeh- 
rent:  annual  value :  greu  eetimated rental  at 
dieHnguUhed  from  net  annual  value :  fnUer- 
works  olautet  aet,  1847  (10  VUt.  e.  17),  t.  68  ; 
Barnetgae  and  water  aet,  1872  (35  ^t  36  Fiet. 
e.  dxxxix.), «.  66] — By  the  terms  of  its  special 
Act  a  water  company  were  to  sapply  water 
at  certain  rates  on  the  **  aonual  rack-rent  of 
the  hoose  ....  if  the  same  be  let  at  rack-rent, 
and  on  the  annual  value  if  and  while  the  same 
is  not  let  at  rack-rent.**  An  owner  and  oocs' 
pier  contended  that  his  house  not  being  let  at 
an  annual  rack-rent,  the  water  rates  payable  by 
him  ought  to  be  assessed  according  to  the 
annual  value ;  and  that  the  annual  HIvlq  was 
the  net  annual  value  as  distinguished  from 
the  gross  vulue  or  gross  estimated  rental  :— 
Held,  upon  a  Case  stated  by  Justices,  that 
the  wonls  in  the  section  "annual  rack-rent" 
and  '*  annual  value  "  must  be  treated  as  eqmvs* 
lent;  that  the  Legislature  never  intended  to 
lay  down  two  scales  of  charges,  one  for  ten- 
ants of  houses  and  the  other  for  owner  oc- 
cupants ;  and  that  an  owner  occupying  his 
own  house  must  pay  water  rates  upon  the 
gross  estimated  rentol  as  distinguished  from 
the  net  annual  value.  Sterent  v.  Bamet  Gat 
and  Water  Co.,  82 

Widow.    See  PooB  Law. 

Witneii.    See  Justices. 

Word*—"  Annual  rack-rent,"  82 

*«  Criminal  cause  or  matter,**  71 

••Gk)ods,"  120 

*«  Imprisonment  for  a  term  exceeding  three 

months,*'  30 

"  Intereue  termini,^  9 

"Menirea,"*  105 

"Owner,**  9 

**  Street,**  48 
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TO    THE    SUBJECTS    OF    THE    CASES 


IN 

E    QUEEN'S    BENCH    DIVISION 

OF 

Cfie   ?|ifl]&    Court   ot  aujltice, 

AND    IN    BANKRUPTCY. 

AND  ON  APPEAL  THEREFROM 

IN  THE 

JOUET    OF    APPEAL    AND    HOUSE    OF    LORDS. 

LAW  JOURNAL  REPORTS,  VOL.  LVII. 


bllowing  Index  (M.C.)  denotes  that  the  case  is  reported  in  the  Magistrates'  Cases  Yolmne.] 


tenoe.    See  Pbaotice. 

See  Church  and  Clbbgy. 

tration — inturanee  (life  and  aociderU) : 
society :  contract  of  member  with  so- 
death  of  member  entitled  to  allowance  : 
of  member  intestate :  discretio?i  of  com" 
to  pay  death  allowance  to  other  than 
d^s  administrator :  right  ofastured^s  ad' 
rator  to  death  allowance'] — The  defen- 
brother  was  a  servant  in  the  employ- 
of  the  London  and  North- Western  Rail- 
Dompany,  and  was  a  member  of  an 
ince  society  formed  of  the  workmen  of 
company,  the  company  making  contri- 
js  to  its  funds.  The  members  were  on- 
to a  death  allowance  on  their  death 
ming  when  on  duty ;  the  allowance  was 
rtioned  to  their  weekly  contributions, 
efendant's  brother  (who  was  killed  when 
ed  in  his  duties)  lived  with  her.  He 
no  will.  ITie  defendant  applied  to  the 
littee  of  the  society  to  be  paid  the  sum 
o  her  deceased  brother,  and  the  com- 
B,  under  one  of  their  rules,  paid  it  over 
:.  By  the  rule  in  question  the  commit- 
iie  empowered  to  pay  such  allowance  to 
person  or  persons  as  in  their  discretion 
might  think  fit,  it  being  always  under- 
that  the  extent  to  which  the  committee 
d  be  bound  to  the  payment  of  death 
ances  should  be,  in  the  case  of  a  married 
to  his  widow  or  children,  or  to  his 
its,  or  to  any  of  them,  in  such  proportions 
3  committee  should  determine;  and  in 
ise  of  a  single  man,  to  his  parents,  bro- 
ToL.  57.— Q.B.  Index, 


thers,  or  sisters,  or  any  of  them,  in  such  pro- 
portions as  aforesaid,  unless  the  deceased 
members,  married  or  single,  should  have  other- 
wise bequeathed  the  money,  in  which  case  it 
was  to  be  paid  to  the  person  to  whom  it  had 
been  so  bequeathed ;  but  should  there  be  no 
such  surviving  relatives,  nor  any  such  special 
bequest,  then  the  funeral  expenses  only  to  a 
reasonable  amount  should  be  defrayed  by  the 
society.  But  every  such  case,  and  all  other 
cases,  should  be  subject  to  the  decision  of  the 
committee.  The  plaintiff,  the  brother  of  the 
deceased,  took  out  letters  of  administration 
to  his  estate,  and  brought  an  action,  as  ad- 
ministrator, against  his  sister  for  the  pay- 
ment over  to  him  of  the  money  paid  to  her 
by  the  society,  and  the  County  Court  Judge 
gave  judgment  for  the  plaintiff.  The  defen- 
dant appealed : — Held,  that  the  appeal  ought 
to  be  allowed,  as  the  deceased  had  entered 
into  a  valid  contract  with  the  society,  by  the 
terms  of  which,  in  the  event  of  his  dying  un- 
married and  intestate,  the  committee  might 
in  their  discretion  pay  his  death  allowance 
to  any  relative  they  might  think  fit  within 
certain  classes,  and  that  as  the  committee  had 
so  paid  the  allowance  to  the  defendant,  their 
decision  was  final  and  binding,  and  she  was 
entitled  to  retain  the  money.  Ashby  v.  Costin, 
491 

See  Bankbuptoy. 

Admiralty.    See  County  Court. 

Adulteration — Sale  of  Food  and  Drugs   Act, 
1876,  section  6  :  guilty  knowledge.    JSetts  v. 
Armstead  (M.C.  100),  690 
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Adrowion —  Welsh  diocese  .'presentaUan  o/elerk : 
ignorance  of  Welsh  lanfuage :  refusal  of  in- 
stUution  by  bishop:  enquiry:  discretion  of 
bUhop :  statute  1  J-  2  Viet,  c,  106.  s.  104]— 
The  bishop  of  a  Welsh  diocese  refused  to 
institute  a  derk,  duly  presented  by  the  pa- 
tron, to  a  vacant  benefice  within  the  diocese, 
though  locally  situated  in  England.  The 
patron  brought  an  action  in  the  nature  of 
qua/re  impedit  against  the  bishop  for  a  de- 
claration that  he  was  entitled  to  have  his 
presentee  instituted,  admitting,  however,  that 
the  clerk  was  both  ignorant  of  and  had  re- 
fused to  be  examined  in  the  Welsh  language, 
but  alleging  that  the  parish  contained  few 
Welsh-speaking  inhabitants,  and  submitting 
that  a  formal  enquiry  into  the  linguistic  con- 
dition or  requirements  of  the  parish  should 
have  been  held  by  the  bishop  before  his  re- 
fusal to  institute,  and  that  the  104th  section 
of  1  &  2  Vict.  c.  106  had  not  been  complied 
with  : — Heldt  that  the  bishop  had  a  right  to 
refuse  to  institute  a  presentee  who  was  not  a 
fit  clerk ;  that  here  the  presentee  was  not  a 
fit  clerk,  by  reason  of  his  ignorance  of  the 
Welsh  language,  for  the  parish  in  question ; 
that  the  clerk  being  admittedly  ignorant  of 
Welsh  and  refusing  to  be  examined,  the  bishop 
was  the  sole  judge,  in  his  uncontrolled  dis- 
cretion, as  to  the  Ihiguistic  requirements  of 
the  parish,  and  was  not,  under  section  104, 
bound  to  hold  a  public  or  formal  enquiry. 
Abergatfenny  {Marquis)  v.  Llandaff  {Bishop\ 
233 

Affidavit.    See  Bill  of  Sale. 


Agent.    See  Mabinb  Insubakcb. 

Agreement.    See  Bbvbnub  ;  Stamp  Duty. 

Agreement  not  to  be  performed  within  a  year. 
See  Husband  and  Wifb. 

Alehonse — ^intoxicating liquors:  consumption  on 
licensed  premises  duriug  closing  hours :  sale 
to  lodger  on  premises  for  consumption  by  bona 
fide  friends:  Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  ss.  9  and  10.  Pine  v.  Barnes 
(M.C.  28),  270 

licence :    conviction    of    licence-holder : 

transfer:  32  &  33  Vict.  c.  27.  s.  19;  35  &  86 
Vict.  c.  94.  8.  15.  Reg.  v.  Justices  of  the 
West  Riding  (M.C.  103),  569 

licence  :  renewal :  discretion  of  Justices : 

Licensing  Act,  1828  (9  Geo.  4.  c.  61),  ss.  1 
and  9 :  Licensing  Act,  1872  (35  &  36  Vict. 


house  Act,  1869  (32  k  33  Vict  c  27),  ss.  4,  6, 
7,  8,  and  19.  8harpe  v.  WahefiM  and  others, 
Justices  of  Westmoreland  (M.C.  121),  626 

-^  licence :  six-day  licence  :  renewal :  inser- 
tion of  condition:  9  G^.  4.  c  61.  s.  1: 
Licensing  Act,  1872  (36  &  36  Vict.  c.  94), 
s.  49.  Reg,  v.  Sparks  and  others^  Licensing 
Justices  of  Oremheme  (App.)  (M.C.  127),  634 

permitting  drunkenness  on  premises :  sale 

of  liquor  to  drunken  person :  Licensing  Act, 
1872  (36  ic  36  Vict.  c.  94),  ss.  13  and  62. 
Soatchard  v.  Johfuon  (M.C.  41),  408 

—^.suffering  gaming  on  licensed  premises: 
mens  rea:  knowle^;e  of  person  in  charge: 
knowle^^  of  licensee :  Licensing  Act,  1872 
(36  Sc  36  Vict.  c.  94),  s.  17.  Bond  v.  Bwu 
(M.C.  105),  609 

Alimony.    See  Bankbuptct. 

Alms— receipt  of.    See  Fa&liambkt. 

AltematlTe  Claims.    See  Praoticb. 

Amendment.    See  Pabldlmbnt. 

Ap^tSkl— habeas  corpus :  practice :  committal  on 
extradition  warrant:  "criminal  cause  or 
matter  " :  Judicature  Act,  1873  (36  &  37Tict. 
c.  66),  ss.  19  and  47:  Bxtradition  Act,  1870 
(33  Sc  34  Vict.  c.  52),  s.  10.  In  re  WoodaU 
(App.)  (M.O.  71),  646 

Court  of.    See  Pbacticb. 

See   County   Coubt;    Boclbsl/lstical 

Law;  Pbacticb. 

Appnrtenanees.    See  Basbmekt. 

Arbitration— orH^ro^^  going  wrong  in  point  sf 
law  in  a  matter  within  his  Jurisdiction  :  leave 
to  revoke  submisnon:  3  4*  4  WUl.  4.  e.  42. 
s,  39] — Leave  to  revoke  a  submission  to  arl»- 
tration  will  be  granted  under  3  &  4  Will  4. 
c.  42.  s.  39,  where  there  is  a  reasonable  gioand 
for  supposing  that  the  arbitrator  is  going 
wrong  in  point  of  law  even  in  a  matter  within 
his  jurisdiction.  East  and  West  India  Dock 
Co,  V.  Kirh  and  Randall  (H.L.),  295 

**  costs  of  reference"" :  submission,  costs  (f\ 

—Where  an  arbitrator  by  his  award  directed 
payment  of  the  costs  "  of  and  incidental  to 
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m  bettveen  The  Autothreptio  Steam 
.  and  Hook  ^  Co,,  488 

ce:  fire  imurance:  eotutruotion  of 
:  condition  precedent:  collateral 
ct  eotfenants] — In  an  action  brought 
be  defendants  for  a  loss  nnder  a 

insurance  against  fire,  the  defen- 
ded the  right  of  the  plaintiff  to 
the  action,  on  the  ground  that  he 
implied  ¥dth  one  of  the  terms  and 
I  indorsed  upon  the  policy,  which 
hat  in  case  of  any  difference  arising 
ustment  of  a  loss,  the  amount  to  be 
he  defendants  should,  whether  the 
ecover  on  the  policy  be  disputed  or 
emitted  to  arbitration,  and  that  the 
red  should  not  be  entitled  to  com- 
malntAJn  an  action  upon  his  policy 
i  amount  of  the  loss  should  have 
red  and  deteimined  as  therein  pro- 
i  then  only  for  the  amount  so 
—Held,  that  a  reference  to  arbitra- 
i  condition  precedent  to  the  right 
in  the  action,  and  that  the  action 
lismissed,  in  accordance  with  the 

contained  in  Order  XXY.  rule  3. 

Norwich  Union  Fire  Imurance 
i 

ion :  appointment  of  arbitrator  in 
iward :  rule  of  coturt :  public  health 
(38  ^  39  Vict.  c.  56),  «.  180,  rub-ti. 
LO,  11,  and  15]— The  provisions  of 
3tions  of  section  180  of  the  Public 
3t,  1875,  are  mandatory  and  not 
In  re  Arbitration  between  Qifford 
Town  Cowicil,  181 
1  to  arbitration  in  which  the  claim- 
nitted  to  appoint  his  arbitrator  in 
der  his  hand  is  bad.  This  omission 
I  the  subsequent  appointment  of 
f  the  arbitrators  as  well  as  his 
hough  both  these  acts  have  been 
mpliance  with  the  statute ;  and  the 
no  jurisdiction  to  make  either  such 
bmission  or  the  appointment  of 
i  his  subsequent  award  a  rule  of 
id. 

^OTICB. 

Pabliament. 

—scheme  of.    See  Bankbuptcy. 

Labourers'  Dwellings  Aet,  1868  (31 
.  c.  ISO)  :  definition  of  "  owner  "  : 
ofit  for  habitation  :  order  for  struc- 
ations :  time  for  fixing  liability : 
aseholder :  inter  esse  termini :  charg- 
Beg,  V.  The  Vestry  of  Saint  Mary- 
3.  9),  194 


of  complainant :  24  &  25  Vict.  c.  100.  s.  42  : 
9  Geo.  4.  c.  31.  s.  27.  Nleliolson  v.  Booth  and 
Jiaylor  (M.C.  43),  383 

See  Ohubchwabdbns  ;  Railway. 

Assnrance.    See  Bill  of  Salb. 

Attachment.    See  Solicitob. 

Attestation.    See  Bill  of  Sale. 


Attornment.    See  Bill  of  Sale  ;  Lessob  akd 
Lessee. 


Ayerage.    See  Mabine  Insubanob. 

Award.    See  Abbitbation. 

Ballot  Act.    See  Municipal  Cobpobation. 

Bank  of  EnglaaiA—coTporatum :  common  seal  in 
custody  ^  clerk :  negligence  of  corporation : 
e^wing  of  seal  by  clerk  to  tranter  of  stock 
without  authority  of  corporation :  prossimate 
cause  of  loss :  liability  to  replace  stock :  estop- 
pel]— A  company  incorporated  under  a  charter 
granted  by  Charles  II.  were  possessed  of  a 
common  seal,  and  also  of  a  certain  amount  of 
stock  which  stood  in  their  names  in  the  books 
of  the  defendants.  The  seal  was  entrusted  to 
the  custody  of  their  clerk,  in  whom  implicit 
confidence  was  placed,  and  who  managed  the 
affairs  of  the  company  without  being  subject 
to  any  control  or  supervision.  The  clerk 
affixed  the  seal  of  the  company  in  the  pre- 
sence of  two  witnesses,  who  were  not  cor- 
porators, to  two  powers  of  attorney  for  the 
transfer  of  the  stock  belonging  to  the  com- 
pany. These  transfers  were  lodged  with  the 
defendants,  who  in  due  course  paid  over  to 
the  clerk  the  proceeds  of  the  sale  of  the  stock. 
The  clerk  was  subsequently  tried  and  con- 
victed of  fraud  in  affixing  the  seal  to  the 
transfers  without  the  authority,  of  the  com- 
pany, and  of  appropriating  the  proceeds  of 
the  sale  of  the  stock  to  his  own  use.  In  an 
action  for  a  declaration  that  the  company 
were  entitled  to  have  the  stock  stand  in  their 
names  in  the  defendants'  books,  and  that  they 
might  be  ordered  to  replace  the  stock  in  the 
plaintiffs'  names, — i9<^^,  upon  the  authority 
of  The  Bank  of  Ireland  v.  Tlie  Trustees  of 
'  Evans*  Charities  (6  H.L.  Cas.  389),  that  even 
assuming  the  company  were  negligent  in  en- 
trusting the  seal  to  the  custody  of  their  clerk, 
the  negligence  necessary  to  entitle  the  de- 
fendants to  insist  that  the  transfers  were  in- 
valid must  be  negligence  in  or  immediately 
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the  clerk,  and  not  the  negligence  of  the  com- 
pany in  entrusting  him  with  the  seal,  was 
the  proximate  cause  of  the  loss,  the  defen- 
dants were  liable  to  replace  the  stock.  Mer- 
chanti  of  the  Staple  of  England  v.  Oovemor 
of  Bafik  of  England  {App.),  418 

BaTLkraptoy—^oni^rt^^^  0^^,1883  (46  ^  47  Viot. 
c.  62) ;  order  as  to  fees  and  percentages,  table  A  : 
application  to  court :  exemption  of  official  re- 
ceiver from  fees :  official  receiver  applying  as 
trustee :  disclaimer  of  properties  :  joinder  in 
one  notice  of  motion  of  distinct  properties  : 
practice] — Table  A  of  the  Order  as  to  Fees 
and  Percentages  under  the  Bankruptcy  Act, 
1883,  provides  for  the  payment  of  a  fee  of  5s, 
upon  every  application  to  the  Court  except 
by  an  official  receiver : — Held,  that  the  exemp- 
tion only  applies  when  the  official  receiver 
makes  the  application  as  official  receiver,  and 
not  when  he  makes  the  application  as  trustee 
in  bankruptcy.  In  re  Whitaker  ;  ex  parte  the 
Trustee,  627 

In  an  application  to  disclaim  against  one  land- 
lord, any  number  of  mortgagees  or  sub- 
lessees who  are  interested  in  parts  only  of  the 
property  sought  to  be  disclaimed  may  be 
joined ;  but  different  landlords  of  distinct 
and  different  estates  cannot  be  joined  as  re- 
spondents to  one  application  for  leave  to 
disclaim  the  aggregate  property.    Ibid. 


—  bankruptcy  act,  1883,  schedule  2,  rules  23 
and  26:  application  by  creditor  on  bank- 
rupt's behalf :  practice:  abuse  of  process'] — 
An  application  made  by  one  creditor  under 
rule  26  of  schedule  2  of  the  Bankruptcy  Act, 
1883,  to  expunge  another  creditor's  proof  will 
not  be  granted  if  it  appears  that  the  sole  ob- 
ject of  the  application,  though  nominally  made 
in  the  name  of  a  creditor,  is  to  benefit  the 
bankrupt.  In  re  Tallerman  ;  ex  parte  Rooney, 
609 

costs :  order  obtained  by  trustee  discharged 

on  appeal  with  costs:  estate  under  SOOl. :  taxa- 
tion of  appellants  costs :  higher  or  lower  scale  : 
bankruptcy  rules,  1886,  r.  112,  sub-r.  2]— The 
official  receiver  of  an  estate  under  300Z.  had 
obtained,  in  the  County  Court,  an  order  against 
a  x>arty  outside  the  bankruptcy  for  payment 
of  a  certain  sum  and  costs.  This  order  was, 
on  appeal,  discharged  by  the  Divisional  Court, 
with  costs,  the  official  receiver,  as  trustee,  to 
recoup  himself  out  of  the  estate  the  costs  so 
directed  to  be  paid  by  him.  The  Master,  con- 
sidering that  the  appellant's  costs  were  costs 
of  a  proceeding  under  the  Act  and  were  pay- 
able out  of  the  estate,  taxed  them  on  the 
lower  scale.  Upon  an  application  to  review 
the  taxation, — Held,  that  they  must  be  taxed 
on  the  full  and  not  on  the  lower  scale,  sii^ce 


whicii,  by  the  provisions  of  the  Act,  were 
payable  out  of  the  estate,  was  not  intended 
to  apply  to  costs  which  were  in  the  discretion 
of  the  Court,  and  which,  in  consequence  of 
the  Court  exercising  its  discretion  in  a  par- 
ticular way,  might  eventually  come  to  be  paid 
out  of  the  estate.  In  re  jbowson:  ex  parte 
Jaynes^  622 

^— «  county  court  :  administration  of  estate  of 
deceased  insolvent :  jwrisdietum  :  banhruptey 
act,  1883  (46  Jf-  47  Viot.  c.  62),  s.  125]— The 
jurisdiction  of  the  County  Court  in  the  ad- 
ministration in  bankruptcy  of  estates  of  de- 
ceased insolvents  is  no  greater  than  that  of 
the  Chancery  Division  in  ordinary  admini- 
stration actions,  and  therefore  the  County 
Court  cannot  miUce  an  order  against  a  stranger 
to  the  administration  to  pay  money  alleged 
to  be  due  from  him  to  the  estate  of  the  de- 
In  re  Orowther;  ex  parte  EUis,  57 


— i^  county  court :  registrar :  Jurisdiction  ej 
judge  to  va/ry  order  of  registrar  :  bankruptcy 
petition  :  power  to  rescind  dismissal  of  petition 
after  expiration  of  three  months  from  date  of  the 
act  of  bankruptcy  :  bankruptcy  act,  1883  (46 
#  47  Vict,  c,  52),  ss.  104  and  107]— A  County 
Court  Judge  has  no  jurisdiction  to  review, 
rescind,  or  vary  an  order  made  by  the  Begistiar 
in  bankruptcy  proceedings.  In  re  Maugham  ; 
ex  parte  Maugham,  487 

A  debtor  executed  a  deed  of  assignment  for  the 
benefit  of  his  creditors  on  the  7th  of  July, 
1887,  to  which  all  but  two  of  his  creditors 
assented.  On  the  11th  of  October,  1887,  a 
petition  founded  upon  the  deed  of  assignment 
was  dismissed  by  the  Registrar,  on  the  ground 
that  the  petitioning  creditor  had  assented  to 
the  deed.  On  the  6th  of  December  the  dis- 
senting creditors  applied  to  the  County  Court 
Judge  to  rescind  the  order  of  the  Registrar 
dismissing  the  petition,  and  to  substitute  their 
names  for  that  of  the  petitioning  creditor. 
The  Judge  made  the  order  :— J5feW  (by  Cavk. 
J.,  and  Smith,  J.),  that  the  Judge  had  do 
jurisdiction  to  rescind  or  vary  the  order  of 
the  Registrar.  Held  also,  that  the  order  of 
the  Registrar  of  the  17th  of  September  could 
not  be  rescinded  after  the  exinration  of  three 
months  from  the  date  of  the  deed  of  assign- 
ment.   Ibid. 


— «  deed  of  assignment  for  ben^  qf  creditors : 
release :  act  of  bankruptcy  :  petition  in  bank- 
ruptcy by  dissentient  creditor:  bankruptey 
act,  1883  (46  4"  47  Tict,  c,  62),  *.  4,  suh-s.  (fl). 
#.  43 ;  position  of  parties  to  deed  of  assign- 
ment :  right  to  prove  for  debts  in  bankruptcy] — 
The  debtor  executed  a  deed  of  assignment  of 
his  property  to  a  trustee  for  the  benefit  of  his 
creditors  generally.    Under  the  deed  the  cre- 
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lad  against  him.  Subsequently  a  i)eti- 
I  bankruptcy  was  presented  by  a  credi- 
10  had  refused  to  sign  the  deed,  the 
1  act  of  bankruptcy  bSng  the  execution 
deed,  and  the  debtor  was  adjudicated 
Tupt.  At  the  first  meeting  of  the  cre- 
the  proofs  of  those  creditors  who  were 
}  to  the  deed  were  disallowed,  on  the 
1  that  they  had  by  the  deed  released 
lebts  and  were  consequently  not  entitled 
ye: — Heldt  that  the  intention  of  the 
I  to  the  deed  was  that  the  release  should 
erate  in  the  event  of  bankruptcy  super- 
%  and  that  consequently  the  proofs  in 
on  ought  not  to  have  been  rejected.  In 
vhenson;  ex  parte  Official  JReoeiver,  461 

olaimM' :  property  held  fnmh  crown : 
qf  trustee  to  disclaim:  bankruptcy  act, 
46  #  47  net.  c.  52),  M.  65  and  160]— 
x)vlsions  contained  in  section  65  of  the 
uptcy  Act,  1883,  are  **  provisions  relating 
i  remedies  against  the  property  of  a 
' "  within  the  meaning  of  section  150  of 
me  statute,  and  as  such  bind  the  Crown, 
kmpt's  estate,  and  interest  in  property 
y  him  of  the  Crown  can,  therefore,  be 
imed  by  his  trustee.  In  re  Trotter  ;  ex 
Thomas,  674 


il  judgment :  alimony  pendente  lite : 
wptey  aot^  1883  (46  ^  47  Vict.  o.  52), 
*b-s,  1  (^)] — There  is  no  final  judgment 
pect  of  which  notice  can  be  served  under 
II 4,  sub-section  1  (^),  of  the  Bankruptcy 
883,  for  the  amount  of  arrears  of  an 
for  a  yearly  sum  payable  monthly  pend- 
matrimonial  suit.  In  re  Henderson; 
'te  Henderscn  (App.),  258 

il  judgment :  dismissal  for  want  of  pro- 
m  :  order  to  pay  costs :  bankruptcy  act, 
46  4'  47  Vict,  c.  52),  s,  4,  sub-s.  1  (^)]— 
i  an  action  for  possession  of  land,  a 
ation  of  title,  and  mesne  profits  is  dis- 
i  with  costs  for  want  of  prosecution, 
is  no  final  judgment  for  the  amount  of 
)8ts  in  respect  of  which  notice  can  be 
I  under  section  4,  sub-section  1  (g),  of 
Euikruptcy  Act,  1883,  with  a  view  to  an 
bankruptcy.  In  re  Riddell;  ex  parte 
tf  Strathmore  (App.),  259 

tbandand  wife  :  joint  petition :  no  joint 
ig  or  partnership :  separate  receiving 
and  adjudication :  rescission  of  a^u- 
on  against  husband:  locus  standi  of 
I  receiver :  bankruptcy  act,  1883  (46  4" 
H.  c.  52),  *.  8] — A  receiving  order  in 
uptcy  was  made  against  a  husband  and 
upon  a  joint  petition  presented  by  the 
^e  official  receiver  having  subsequently 


was  made  against  each  of  the  debtors,  and 
also  separate  adjudications.  The  Board  of 
Trade  having  objected  to  the  two  receiving 
orders  being  made  upon  a  joint  petition, 
where  there  was  no  joint  trading  and  no  joint 
partnership,  the  official  receiver  applied  to  the 
County  Court  that  the  receiving  order  and 
adjudication  made  against  the  husband  should 
be  set  aside  : — Held,  that  the  official  receiver, 
whether  as  official  receiver  or  as  trustee,  had 
a  locus  standi  to  apply  to  the  County 'Court, 
and  that  the  Court  had  jurisdiction  to  re- 
scind the  receiving  order  against  the  husband. 
In  re  Bond  and  Bond;  ex  parte  Qfficial  Be* 
ceiver,  501 


^~^,  judge's  order  for  judgment  by  eofisent : 
payment  of  money  to  judgment  creditor  under 
garnishee  order:  bankruptcy  of  judgment 
debtor  btfore  cotisent  order  fled :  right  of 
trustee  to  money  paid  under  garnishee  order 
money  had  and  received  to  use  of  trustee 
debtors  act,  1869  (32  ^  33  Vict.  o.  62),  *.  27 
warrant  of  attorney:  cognovit  actionem] — ^A 
Judge's  order  made  by  consent  was  g^ven  by 
the  defendant  in  a  personal  action  to  the 
plaintiffs  authorising  them  to  sign  judgment 
for  a  certain  amount,  and  judgment  was  ac- 
cordingly signed.  The  consent  order  was  not 
filed  within  twenty-one  days  after  the  making 
of  the  order,  as  required  by  section  27  of  the 
Debtors  Act,  1869.  The  judgment  creditors 
subsequently  obtained  payment  under  a  gar- 
nishee order  of  certain  money  owed  by  one 
Y.  to  the  judgment  debtor,  and  after  such 
payment  had  been  made  the  debtor  was  ad 
judged  bankrupt : — Held,  that  as  the  consent 
order  had  not  been  filed  within  twenty-one 
days,  and  the  bankruptcy  of  the  debtor  had 
intervened,  both  the  order  and  the  judgment 
upon  which  the  garnishee  order  was  based 
were  void  under  section  27;  and  that  the 
trustee  in  bankruptcy  was  entitled  to  recover 
from  the  judgment  creditors  the  money  re- 
ceived by  them  under  the  garnishee  order  as 
money  paid  to  the  use  of  the  trustee.  In  re 
H.  Q.  Smith;  ex  parte  Brown  (App.),  212 


lease :  mortgage  by  sub-demise :  banhniptcy 

of  lessee :  disclaimer  of  lease  by  trustee : 
election :  order  vesting  lease  in  mortgagee ; 
bankruptcy  act,  1883  (46  ^  47  Vict.  c.  52). 
*.  66,  sub'Ss.  1,  2,  6,  amd  7] — A  mortgagee  by 
demise,  where  the  lessee  has  become  bank- 
rupt and  the  lease  has  been  disclaimed  by  his 
trustee,  can  be  required,  under  section  66  of 
the  Bankruptcy  Act,  1883,  to  elect  whether 
or  no  he  will  take  an  order  vesting  the 
property  comprised  in  the  lease  in  him,  sub- 
ject to  the  same  liabilities  and  obligations  as 
the  bankrupt  was  subject  to  in  respect  of  the 
property  in  the  original  lease.  In  re  FimXey  ; 
ex  parte  Clothivorkers'  Co.  (App.),  626 
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iuUunpation :  married  women's  property  act, 
1882  (45  4'  46  Vict.  o.  75),  s.  1,  9ub-i.  5,  and 
8, 19] — ^Wliere  a  married  woman  has  been  ad- 
judicated bankrupt,  separate  property  settled 
by  her  on  herself  in  a  settlement  made  on  the 
marriage,  without  any  restraint  on  antici- 
pation, passes  to  the  trostee  in  bankmptcy 
under  section  1,  sub-section  5,  of  the  Married 
Women's  Property  Act,  1882,  notwithstanding 
section  19,  which  provides  that  **  nothing  in 
the  Act  contained  shall  interfere  with  or 
affect  any  settlement  respecting  the  property 
of  any  married  woman  "  :^8o  held,  by  Lind- 
LET,  L.J.,  and  Lopes,  L.J. ;  Lobd  Esheb, 
M.B.,  dissenting.  In  re  Amutrong  ;  ex  parte 
Boyd  (App.),  553 


—  notice  of  final  judgment :  garnishee  order : 
exeeuHon  not  stayed:  hankruptoy  act,  1883 
(46  4"  47  Viet.  o.  52]— H.  recovered  judgment 
against  0. ;  M.  recovered  judgment  against 
H.»  and  obtained  a  garnishee  order  on  0.  to 
attach  G.*s  debt  to  H.  Then  H.  paid  his  debt 
to  M.,  but  the  garnishee  order  was  not  dis- 
charged : — Held,  that  H.  was  not  a  creditor 
who  has  olstained  final  judgment,  execution 
on  which  has  not  been  stayed,  and  who  may 
give  a  bankruptcy  notice  under  section  4, 
sub-section  1  (^),  of  the  Bankruptcy  Act,  1883. 
In  re  Connan;  expa/rte  Hyde  (App.),  472 


— petitiowmg  creditor's  debt :  costs  of  issuing 
execution:  "debt  owing":  bankruptcy  act, 
1883  (46  4  47  Vict.  c.  52),  *.  6,  sub-s.  1  («)]— 
The  cost  of  issuing  an  abortive  execution  on 
a  judgment  debt  is  no  part  of  a  debt  owing 
to  the  petitioning  creditor,  and  cannot  be 
added  to  the  judgment  debt  so  as  to  make 
the  debt  amount  to  60?.  In  re  Long  4  Co. ; 
ex  parte  Ouddi/ord  Brothers  (App.),  360 


prosecution  of  fraudulent  debtor:  debtor's 

petition :  acts  committed  before  filing  petition: 
debtors  act,  1869  (32  ^  33  Vict.  c.  62),  *.  11, 
stUf-ss.  13,  14,  and  15  .*  bankruptcy  act,  1883 
(46  4  47  Vict.  c.  52),  s.  149,  sub-s.  2,  s.  163, 
sub'S.  1] — The  Court  has  no  jurisdiction  to 
order  the  trustee  to  prosecute  a  debtor  who 
has  presented  his  own  petition  for  acts  made 
misdemeanours  by  sub-sections  18, 14,  and  15 
of  section  11  of  the  Debtors  Act,  1869.  In 
re  Burden;  ex  parte  Wood,  570 


—  sale  by  trustee  of  property  subject  to  incmn- 
branoes :  remuneration  to  irustee^s  solicitor : 
taxation :  bankruptcy  rules,  1886,  part  II., 
No,  7 ;  general  regulations,  rule  2  .*  solicitors^ 
remuneration  act,  1881  (44  ^  45  Vict.  c.  44), 
general  order,  schedule  1,  rule  9] — Upon  the 
sale  by  a  trustee  in  bankruptcy  of  property 


to  be  paid  a  percentage  on  the  total  amount 
of  the  purchase-money,  and  not  simply  on  the 
value  of  the  equity  of  redemption.  In  re 
Cfallard;  ex  parte  Harris,  528 


scheme  ef  arrangement :  approval :  judg* 

ment  by  consent  against  debtor :  hankritptcy 
act,  1883  (46  ^  47  Vict.  c.  52),  s.  28.  suh^  6] 
— ^A  scheme  of  arrangement  by  which  the 
debtor  consented  to  judgment  being  entered 
against  him  by  the  trustee  for  the  debts 
provable  thereunder  as  though  he  had  been 
adjudged  bankrupt  and  an  o^er  of  discharge 
had  been  granted  on  a  similar  condition,  can- 
not be  approved,  as  there  is  no  jurisdiction 
to  enforce  such  judgment.  In  re  AyJmcr  ; 
ex  parte  Bischoffshcim  (No.  2)  (App.),  168 


'^^  trustee:  ob/ecticn  by  board  of  trade  to 
appointment  qf  trustee :  grounds  of  djectum  : 
bankruptcy  act,  1883  (46  ^  47  Vict.  e.  52), 
s.  21] — ^Where  a  debtor  makes  a  deed  of  as- 
signment for  the  benefit  of  his  crediton,  on 
which  as  an  act  of  bankruptcy  a  petition  is 
afterwards  filed  within  the  statutory  period 
of  three  months,  and  the  debtor  is  adjudged 
bankrupt,  the  trustee  under  the  deed  of  as- 
signment stands,  if  he  has  under  the  deed 
d^t  with  the  property  of  the  debtor  so  as 
to  raise  questions  between  himself  and  the 
estate,  in  a  relation  to  the  bankrupt  and  his 
estate  which  makes  it  difficult  for  him  to  act 
with  impartiality  in  the  interests  of  the 
creditors  generally  within  the  meaning  of  the 
21st  section  of  tiie  Bankruptcy  Act,  1883; 
and  an  objection  by  the  Boiard  of  Trade  on 
that  ground  to  his  appointment  as  trustee  of 
the  property  of  the  bankrupt  will  be  sustained. 
Irt  re  Martin  ;  ex  parte  Board  ttf  Trade,  384 


TohuKtary  settlement :    trustees  :  truetees* 

lien  for  costs :  bankruptcy  act,  1883  (46  ^ 
47  Vict,  c,  52),  s,  47]— Trustees  of  a  voluntary 
settlement  not  void  under  the  Statute  of 
Elizabeth  incurred  costs  in  sucoessfully  de- 
fending an  action  in  the  Chancery  Division 
by  the  settlor  to  set  aside  the  deed.  The 
settlor  having  become  bankrupt  withhi  two 
years  of  the  date  of  the  settlement,  it  wms 
declared  void  under  section  47  of  the  Bank- 
ruptcy Act,  1883:— A2<<,  that  the  trustees 
were  entitled  to  a  lien  on  tiie  fund  for  the 
amount  of  their  costs  in  the  Ghanoeiy  pro- 
ceedings. In  re  Holden;  ex  parte  dkirf 
Official  Beceiver,  47 


See  Lakdlobd  akd  Tbhaitt  ;  MARnntP 

Woman;  Bates;  SsTTLEXBirT;  Shsbiff. 

Beaeilt  Sooiety.    See  Administbatiok. 
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B  —  qffidamt  of  attesting  witT^ess : 
of  rendence  and  occupaMon :  power 
to  order  twpplemental  affidavit  to  he 
wer  to  extend  time  for  regittration : 
lie  act,  1878  (41  ^  42  Vict,  e.  81),  «. 
,  2,  aaid  $.  14]— Where  an  affidavit 
^ther  with  a  bill  of  sale,  with  the 
r  nnder  section  10  of  the  Bills  of  Sale 
3,  omits  a  description  of  the  residence 
ipation  of  one  of  the  attesting  wit- 
i  Judg^  has  no  power  under  section 
ler  a  supplemental  affidavit  to  be  filed 
g  those  particulars,  although  such 
may  be  due  to  inadvertence ;  neither 
3wer  to  extend  the  time  for  registra- 
s  to  defeat  the  title  which  has  vested 
in  any  person.  Crew  v.  Cwmnings, 
laimant)  (App.),  641 

nmewt  of  after-aequired  chattels: 
\ee  of  Mil  of  tale  with  form  in 
:  IfiUi  of  sale  amendment  act,  1882 

Viot,  0.  43),  St.  4,  5,  <md  9]— A  bill 
assigned,  by  way  of  security  for  the 
;  of  the  principal  sum  and  interest, 
^ttels  specifically  described  in  the 
I  annexed  thereto  tiien  in  certain  pre- 
od  also  all  the  chattels  which  might 
time  during  the  continuance  of  the 
be  in  or  upon  the  same  or  any  other 
1  of  the  grantor  to  which  the  said 
or  things  or  any  part  thereof  might 
en  removed,  whether  brought  there 
itution  for,  or  renewal  of,  or  in  addi- 
the  chattels  specifically  described  : — 
lat  the  bill  of  sale  had  a  greater  legal 
lan  that  given  by  the  form  in  the 
)  to  the  BUls  of  Sale  Amendment  Act, 
d  was  therefore  void  under  section  9. 
io,  that  section  9  dealt  with  the  form 
bill  of  sale,  whilst  sections  4  and  6 
ith  any  departure  from  the  proper 
Ion  in  the  schedule  annexed  to  the 

sale.  Zelly  v.  Keliond  {Thomat 
0  (App.),  330 

rher;  ex  paHe  Stanford  (65  Law  J, 
3.  341)  followed.    Ibid. 
RoheHs  (53  Law  J.  Bep.  Q.B.  313) 
led.    Ibid. 

deration :  maintenance  of  security : 
eed  upon  by  the  parties :  sum  secured  : 
tale  act  (1878)  amendment  act^  1882 
5  Viet.  c.  43),  ss.  7  and  9]— A  biU  of 
Ltained  a  covenant  for  the  payment 
grantor  of  all  rates,  taxes,  and  out- 
ivhatsoever  in  respect  of  the  house 
[Qises,  in  default  of  which  the  grantor 
>ay  the  same  and  <*  charge  the  amount 
rantor,'*  and  all  expenses  to  which  he 
"  be  put,  and  "which  said  sums" 
be  *'  added  to  and  form  part  of  this 
."     The  bill  contained  a  power  to 


Act,  1882 : — Held,  affirming  the  Judge  of  the 
County  Court,  that  the  bill  of  sale  was  bad, 
as  being  against  the  statutory  form  in  giving 
to  the  grantee  a  larger  right  than  he  would 
have  had  if  the  form  had  been  followed. 
Macey  v.  Gilbert,  461 


~^^ grantor :  wrong  Christian  name:  misde- 
scription: bills  €f  sale  act,  1878  (41  ^  42 
Vict.  c.  31),  and  amendment  act,  1882  (45  4' 
46  Vtct.  0. 43)] — ^A  man  and  his  wife  executed 
a  bill  of  sale.  The  man  made  use  of  the 
Christian  name  of  "Alfred,"  his  real  name 
being  "  George  Henry  Arthur  "  S.,  whilst  his 
wife  was  described  as  the  wife  of  "  Alfred  6." 
— Meld,  that  the  registration  of  the  bill  of 
sale  was  not  thereby  rendered  invalid ;  and 
that  neither  the  Bills  of  Sale  Act  of  1878,  nor 
the  Amendment  Act  of  1882,  contained  any 
provision  requiring  the  grantor  to  make  use 
of  his  own  Christian  name.  Downs  y,  Salmon. 
Consolidated  Credit  and  Mortgage  Corporation 
(Lim.)  (claimants),  454 


inventory :  **  chattels  specifically  described  ".• 

bills  of  sale  act  (1878)  amendment  act,  1882 
(46  ^  46  Vict.  e.  43),  s.  4]--The  description 
in  the  schedule  to  a  bill  of  sale  of  personal 
chattels  as  **  450  oil  paintings  in  gilt  frames, 
800  paintings  unframed,  50  water-colours  in 
gilt  frames,  20  water-colours  unframed,  and 
20  gilt  frames,"  does  not  amount  to  such  an 
inventory,  in  the  ordinary  business  meaning 
of  the  term,  as  is  required  by  section  4  of 
the  Bills  of  Sale  Act,  1882 ;  and  consequently 
the  chattels  are  not  "  specifically  described  " 
in  the  schedule  within  the  meaning  of  that 
section.  Witt  v.  Banner  {Simmons,  claimant) 
(App.).  141 

—  mortgage  of  land :  attornment :  mortgagee 
in  possession :  bills  of  sale  act,  1878  (41  ^  42 
Vict,  0.  31),  s.  6] — A  clause  in  a  mortgage  of 
land  whereby  the  mortgagor  attorns  tenant 
to  the  mortgagee  is  an  attornment  whereby  a 
power  of  distress  is  given  by  way,  and  for  the 
purpose  only,  of  security  for  an  advance,  is 
deemed  a  bill  of  sale  by  section  6  of  the  Bills 
of  Sale  Act,  1878,  and  is  not  taken  out  of  that 
section  by  the  proviso  in  favour  of  mortgages 
in  which  the  mortgagee  being  in  possession 
shall  have  demised  to  the  mortgagor  as  his 
tenant.    In  re  Willis;  ex  parte  Kennedy,  ^M 

receipt :  oral  agreement  under  which  pos- 
session of  chattels  taken :  assurance  of  chattels : 
bills  of  sale  act,  1878  (41 4'  42  Vict.  c.  31),  s.  4] 
— A  receipt,  signed  by  the  grantor,  for  the 
payment  of  money  which  is  not  intended  to, 
and  does  not,  contain  the  contract  between 
the  parties  under  an  oral  agreement  which 
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and  does  not  operate  as  a  bill  of  sale  under 
section  4  of  the  Bills  of  Sale  Act,  1878 ;  and 
the  title  of  the  grantee  is  not  affected  by 
the  Bills  of  Sale  Acts,  inasmuch  as  his  pos- 
session of  the  chattels  can  be  defended  under 
the  oral  agreement  without  reference  to  such 
receipt.    Newlove  v.  Shrewsbury  (App.),  476 

registration  under  act  of  1854  .•   renewal 

under  act  of  1878 J— A  bill  of  sale  registered 
under  the  Act  of  1864,  not  registered  by  re- 
newal under  the  Act  of  1866,  cannot  be  re- 
gistered by  order  of  a  Judge  as  upon  inadver- 
tence to  renew  under  the  Act  of  1878,  being 
void  as  against  a  trustee  in  bankruptcy  at  the 
commencement  of  that  Act.  In  re  Emery  ; 
ex  parte  Chief  Official  Receiver  (App.),  629 

Aikefv  V.  Lewis  (Law  Rep.  10  Q.B.  D.  477)  ap- 
proved.   Ibid. 

statutory  form  :  deviation  from  :  power  to 

seize  for  sums  paid  by  grantee  for  rents,  rates, 
taxes,  and  outgoings  :  bills  of  sale  act  (1878) 
amendment  act,  1882  (45  ^  46  T'ict.  e.  43). 
s,  7,  sub-s,  I,  s.  9.  afid  schedules]— A  bill  of 
sale  of  household  furniture  given  by  way  of 
security  for  the  repayment  by  instalments  of 
money  advanced  and  interest  thereon,  and 
containing  a  covenant  by  the  grantor  for  pay- 
ment of  the  rent,  rates,  taxes,  and  outgoings 
of  the  premises  whereon  the  chattels  siiould 
be,  provided  that  upon  default  in  payment  of 
such  rent,  &c.,  and  interest  thereon  at  the 
rate  of  forty  per  cent  per  annum,  the  grantee 
might  pay  the  same,  and  that  all  sums  of 
money  so  paid  should  be  charged  on  the  chat- 
tels assigned  and  should  be  recoverable  in 
the  same  manner  as  the  principal  moneys  and 
interest  by  the  bill  of  sale  secured  i—Held 
(a£&rming  the  judgment  of  Lord  Coleridge, 
C.J.,  and  Smith,  J.),  that  the  bill  of  sale  was 
not  in  accordance  with  the  form  in  the  sche- 
dule as  provided  by  section  9  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  and 
was  void.  Real  and  Personal  Advance  Co. 
(Lim,)Y.  aearsCApp.\  164 

Bianchi  v.  Offord  (55  Law  J.  Rep.  Q.B.  486 ; 
Law  Rep.  17  Q.B.  D.  484)  followed.     Ibid. 

Ooldstrom  v.  Taller  man  (56  Law  J.  Rep.  Q.B. 
22;  Law  Rep.  18  Q.B.  D.  l)and  In  re  Barb^; 
er  parte  Stanford  (55  Law  J.  Rep.  Q.B.  341 ; 
Law  Rep.  17  Q.B  D.  259)  distinguished.  Ibid. 

—  validity  of:  covenant  not  necessary  for  the 
maifttvHance  of  the  security :  power  to  seize  : 
bills  of  sale  act  (1878)  amendment  act,  1882 
(45  ct-  46  Met,  f.  43),  ss,  7  and  9]— A  biU  of 
sale  contained  a  covenant  by  the  grantor  to 
keep  in  repair  and  to  insure  the  chattels 
assigned,  and  that  in  de&Lult  it  should  be 
lawhil  for  the  grrantee  to  repair  and  insure 
the  s:\me,  and  that  all  moneys  for  that  pur- 


ment  should  be  a  chaige  upon  the  said 
chattels.  The  bill  of  sale  contained  no  power 
to  the  grantee  to  seize  the  goods  on  default 
of  the  performance  of  the  covenant : — Held, 
by  Mathbw,  J.,  and  Smith,  J.,  that  in  the 
absence  of  a  power  to  seize  on  default  the 
insertion  of  the  covenant  did  not  render  tlie 
bill  of  sale  void  under  sections  7  and  9  of 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882  (45  &  46  Vict.  c.  43),  ss.  7  and  9.  Topley 
v.  Corsbie  (^Cadywold  claimant),  271 


void  as  to  chattels  :  valid  as  to  fixtures  : 

security  for  one  sum  of  money  :  bills  of  sale 
act,  1878  (41  ^  42  VUt,  c,  31),  ss,  i  and  5  : 
HUs  of  sale  act,  1882  (45  4-  46  Vtct.  e.  43), 
s.  9] — An  assignment  of  personal  chattels 
within  the  application  of  the  Bills  of  Sale 
Acts,  together  with  fixtures  not  within  their 
application,  to  secure  one  sum  of  money,  may 
be  valid  as  to  the  fixtures,  notwithstanding 
that  it  is  void  as  to  the  chattels.  Xn  re  Bur* 
dett;  ex  parte  Byrne  (^App.)^  263 


See  Pbomissobt  Note. 

Bithop.    See  Advowson. 
Board  of  Trade.    See  Bankbuptct. 
Borrowing  Powers.    Sec  Bcildixo  Society. 
Bridge.    See  Railway. 


Broker.    See  Marine  Insorakce  ;  Principal 
ASD  Aqent. 


Building  Society  —  borrowing  powers :  ultra 
vires:  deposit  note  for  p€ut  loan:  liability  of 
society  :  building  societies  act,  1874  (37  ^  3S 
Met.  c.  42] — An  unincorporated  building 
society,  with  no  power  to  borrow,  borrowed 
money  upon  the  security  of  promissory  notes 
of  the  directors  to  be  paid  out  ot  the  funds  of 
the  society.  Afterwards  the  society  was  in> 
corporated  under  the  Building  Societies  Act, 
1874,  and  acquired  a  pow»  to  borrow.  The 
lender,  having  giv^i  up  the  notes  of  the  direc> 
tors,  took  instead  a  deposit  loan  note  under 
the  seal  of  the  society : — Held,  that  the 
deposit  loan  note  was  not  binding  iqxm  the 
societv.  In  re  The  Companies  Acts  ;  ex  parte 
Watson,  609 


B«rg««&oll. 
Act. 
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Buial — sale  of  exeluHve  riaht:  right  to  place 
wreaths :  powers  of  burial  board :  byriaZs  act, 
1862  (16  ^  16  Vict.  c.  85)]— The  exclusive 
right  in  perpetuity  of  burial  and  of  erecting 
a  monument  sold  by  a  burial  board  under 
section  33  of  the  Burials  Act,  1862,  does  not 
carry  with  it  an  estate  in  the  land  or  a  right 
to  place  wreaths  or  other  things  upon  it,  and 
the  burial  board  may  remove  them  in  the 
exercise  of  their  powers  of  placing  restrictions 
and  conditions  on  the  s^e  given  them  by 
that  section,  and  in  virtue  of  the  general 
management,  regulation,  and  control  of  the 
burial  grounds  given  them   by  section  38. 

I  MoGough  V.  lancaster  Burial  Board  (App.), 
668 

Oanal.    See  Way. 

Canal  Company — right  of  company  to  adjacent 
and  sulfjaeent  sitpport :  mines  and  minerals : 
restriction  on  working  by  owner  :  liability  of 
owner  or  worker  for  injury  to  ea/nal  by  taking 
mineraisy-Bj  an  Act  of  Parliament  autho- 
rising a  company  to  make  and  for  ever  after- 
wards to  keep  open  and  maintain  a  canal,  it 
was  provided  that  nothing  therein  contained 
should  affect  the  rights  of  the  owners  of  lands 
to  the  mines  and  minerals  lying  within  or 
under  the  lands  to  be  made  use  of  for  the 
intended  canal,  and  that  it  should  be  lawful 
for  such  owners,  subject  to  the  conditions 
and  restrictions  therein  contained,  to  work 
such  miues  and  minerals,  not  thereby  in- 
juring, prejudicing,  or  obstructing  the  canal. 
It  was  further  provided  by  another  section 
that  if  the  owner  or  worker  of  any  coal-mine 
should,  in  pursuing  such  mine,  work  near  or 
under  the  canal  so  as  in  the  opinion  of  the 
company  to  endanger  or  damage  the  same,  or 
in  the  opinion  of  the  owner  or  worker  of  the 
mine  to  endanger  or  damage  the  further 
working  thereof,  then  it  should  be  lawful  for 
the  company  to  treat  and  agree  with  the 
owner  or  worker  for  such  coal  as  might  be 
near  or  under  the  canal  as  should  be  thought 
proper  to  be  left  for  the  preservation  of  the 
canal,  and  in  case  of  disagreement  certain 
commissioners  were,  at  the  request  of  either 
party,  to  summon  a  jury  to  assess  the  com- 
pensation to  be  paid  to  such  owner  or  worker 
on  being  restrained  from  working  such  mine. 
The  defendants  so  worked  and  took  coal 
adjacent  and  subjacent  to  land  on  which  the 
canal  was  made  as  to  cause  subsidences  and 
injure  the  canal,  but  the  coal  was  worked  in 
the  usual  mode  without  negligence  and  with- 
out doing  unnecessary  damage,  except  in  not 
leaving  sufficient  support  for  the  canal : — 
Held,  that  the  defendants  were  bound  to 
work  their  mine  subject  to  the  restriction 
"not  thereby  injuring,  prejudicing,  or  ob- 
structing the  canal,'*  contained  in  the  first- 
mentioned  section,  which  was  to  be  construed 
literally  and  was  not  inconsistent  with  the 
Vol.  67.— Q.B.  Index. 


other  section;  and  that  however  carefully 
they  worked  the  coal,  and  whether  they  had 
received  compensation  or  not  in  respect  of 
the  restriction  upon  working  the  coal  imposed 
by  that  section,  they  were  liable  for  any 
damage  done  to  the  canal  in  working  and 
getting  such  coal.  IkMicashire  and  Yorkshire 
Bail  Co.  V.  Knowles  ^  Sons  (Lim.)  (App.), 
160 
2%e  Oromford  Oanal  Company  v.  Cutts  (6 
Rail.  Cas.  442)  followed.    Ibid. 

Carrier — railway  company  :  passengers'  hand- 
luggage  :  delivery  to  porter :  loss  :  liability  of 
company'] — Railway  companies,  which  provide 
porters  for  the  purpose  of  carrying  passengers* 
hand-luggage  to  and  fix>m  the  passenger  car- 
riages, are  liable  for  loss  occasioned  by  the 
negligence  of  the  porters  during  such  employ- 
ment ;  and,  semhlct  in  the  absence  of  negli- 
gence, are  liable  as  conmion  carriers.  Chreai 
Western  BaU.  Co.  v.  Bunch  (H.L.),  361 

Bichards  v.  The  London,  Brightofi,  and  South 
Coa^  Bailway  Company  (7  Com.  B.  Rep. 
839 ;  18  Law  J.  Rep.  C.P.  261),  TaUcy  v.  The 
Oreat  Western  Bailway  Company  (40  Law  J. 
Rep.  C.P.  9 ;  Law  Rep.  6  C.P.  44),  Butcher  v. 
Th^  London  and  South  Western  Bailway  Com- 
pany (16  Com.  B.  Rep.  13 ;  24  Law  J.  Rep. 
C.P.  IS7), and. Bergheimy.  The  Great  Eastern 
Bailway  Company  (47  Law  J.  Rep.  Q.B.  318 
Law  Rep.  3  C.P.  D.  221)  discussed.    Ibid. 

One  of  the  respondents,  being  about  to  travel 
with  her  husband,  the  other  respondent,  by  a 
train  of  the  appellants',  arrived  at  the  station 
on  Christmas  Eve  forty  minutes  before  the 
train  (which  was  not  yet  drawn  up  at  the 
platform)  was  timed  to  start.  A  porter  re- 
ceived the  luggage,  and  labelled  two  pieces. 
The  respondent  told  the  porter  that  she 
wished  the  third  piece,  a  bag,  to  be  put  into 
the  carriage  with  her,  and  asked  him  if  it 
would  be  safe  to  leave  it  with  him.  He 
replied  that  it  would  be  quite  safe,  and  that 
he  would  guard  the  luggage  and  put  it  into 
the  train.  She  then  went  to  meet  her  hus- 
band at  the  ticket  office,  where  he  took  her 
ticket.  The  respondents  returned  together 
in  ten  minutes,  and  found  that  the  labelled 
articles  were  in  the  van,  but  that  the  bag  was 
missing.  The  County  Court  Judge  who  tried 
the  case  found  that  the  time  at  which  the 
lagg^e  was  handed  to  the  porter  was  a 
reasonable  time  before  the  departure  of  the 
train,  and  that  the  porter  was  guilty  of  negli- 
gence. Upon  these  findings  he  gave  judgment 
for  the  respondents  for  the  value  of  the  bag : — 
Reld  (by  Lord  Halsbuby,  L.C,  Lord  Wat- 
son, Lord  Hebschell,  and  Lobd  Mac- 
MAOHTEN;  dissentiente  Lord  Bbamwell), 
that  there  was  reasonable  evidence  to  support 
the  findings,  and  justify  the  conclusion  that 
the  luggage  was  delivered  to  the  porter  for 
present  transit  to  the  train,  and  that  therefore 
the  appellants  were  liable.    Ibid. 

Judgment  of  the  Court  of  Appeal  affirmed.  Ibid. 
B 
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Oemetery.    See  Burial. 

Oertiftcate.    See  Pbactick. 

Oartiorari— writ  of.    See  Pbacticb. 

Charter-party.    See  Ship. 

Church.  See  Chubohwardbns  ;  Egglesiabti- 
OAL  Law. 

Church  and  Clergy — convocation :  juritdietion  of 
queen*8  bench  divUion] — The  proceedings  of 
Convocation  relating  to  the  internal  admini- 
stration of  its  affairs  are  not  subject  to  the 
control  of  the  Courts  of  law,  and  no  appeal 
lies  from  the  decision  of  the  Archbishop  on 
questions  arising  therefrom.  Beg.  v.  Arch- 
bishop  of  York,  396 

—  stipend  of  licensed  curate :  differences  be- 
tmeen  incumbent  and  curate:  action  in  the 
high  court :  application  for  stay :  jurisdic- 
tion :  I  ^  2  Vict,  c.  106.  ss.  81  and  83]— The 
83rd  section  of  1  &  2  Vict.  c.  106,  provides 
that  differences  between  the  incumbent  of 
a  benefice  and  his  curate  touching  the 
curate's  stipend  shall  be  decided  summarily 
by  the  bishop  of  the  diocese  on  complaint  to 
him  made.  The  defendant  agreed  to  employ 
the  plaintiff  as  his  curate  at  an  annual  stipend 
of  llOZ.,  besides  board  and  lodging  in  the 
vicarage  house.  These  terms  were  set  out  in 
the  nomination  of  the  curate  to  the  bishop. 
Differences  having  arisen  relative  to  the  board 
and  lodging,  the  plaintiff  brought  an  action 
in  the  High  Court  against  the  defendant  to 
recover  damages  in  lieu  of  board  and  lodg- 
ing : — Held,  upon  the  defendant's  motion  to 
stay,  that  the  action  would  lie>  and  that  the 
High  Court  had  jurisdiction  to  try  it,  since  it 
was  neither  within  the  language  nor  spirit  of 
the  above  enactment  that  the  bishop  should 
be  constituted  a  judge  without  a  jury  to  assess 
damages,  or  that  the  plaintiff  should  be  de- 
prived of  the  ordinary  means  of  recovering 
them.    leaser  v.  Denison,  550 


Churchwardens — inhabitant  of  parish :  parish 
church  :  right  of  parishioner  to  attend  :  right 
of  churchwarden  to  exclude :  duty  and  discre- 
tion of  churchwarden:  allotment  of  seats: 
duty  of  member  of  Church  of  England  to  attend 
church ;  6  4*  6  Edm,  6.  <?.  1.  #.  2 ;  spiritual 
censure'} — Churchwardens  have  no  right,  for- 
cibly, to  prevent  a  parishioner  entering  the 
church  for  the  purpose  of  attending  Divine 
worship,  although  they  are  honestly  of  opinion 
that  such  parishioner  cannot  be  conveniently 
accommodated  with  a  seat  there.    Taylor  (jon 


A  right  to  distribute  seats  in  a  church  does  not 
confer  upon  the  churchwardens  a  right  to 
exclude.    Ibid. 

Members  of  the  Church  of  England  are  obliged 
by  5  &  6  Edw.  6.  c.  1.  s.  2  to  attend  church 
under  pain  of  spiritual  censure.  This  impo- 
sition of  a  general  duty  confers  a  general 
right  upon  such  persons  to  resort  to  the 
church.    Ibid. 

Where  a  parish  church  could  only  seat  305  per- 
sons, the  population  of  the  parish  being  1,100, 
exclusive  of  eighty  boys  in  a  refonnatoiy 
school,  a  churchwarden,  in  exercise  of  lus 
discretion,  prevented  the  reformatory  boys 
entering,  upon  the  ground  that  there  was  no 
room  to  seat  them,  and  in  so  doing  committed 
a  technical  assault  upon  one  of  them.  Upon 
an  action  being  brought  by  the  boys*  next 
friend  for  damages  for  the  assault, — Held, 
that  the  churchwarden  had  no  right  to  ex- 
clude the  plaintiff,  who  was  accordingly 
entitled  to  the  judgment  of  the  Court  for 
nominal  damages ;  and  further,  that  the  ac- 
tion was  properly  brought  in  the  temporal  as 
distinguished  from  the  spiritual  Court.    Ibid. 

Clergy.    See  Advowson;    Chuechwardjsnb  ; 

ECGLBSIASTICAL  LAW. 


Clark.    See  Egclesiastigal  Law. 

Client  and  Conniel.    See  Counsbl. 

Coal  Mines.    See  Mine. 

Cognovit  actionem.    See  Bankruptcy. 

Colliiion.    See  County  Courts. 

Commiiiion.    See  Practicb. 

Commiisionerf.    See  Middlesex  Registry. 


Commitment  —  order    f  jr. 
Practiob;  Pbohibitiok. 


See    Contempt  ; 


Commons — ineloeurc :  power  to  stop  up  and  alter 
roads  and  ways :  old  inclosures,  roads  passing 
through:  inelosure  act,  1845  (8^9  Viet.  e. 
118),  ss.  52  and  62]— The  General  Inelosure 
Act,  1845  (8  &  9  Vict,  c,  118),  s.  62,  provides 
that  the  valuer  acting  in  the  matter  of  any 
inelosure  shall,  before  he  shall  proceed  to 
make  any  divisfons  and  allotments  of  the 
land  to  be  enclosed,  set  out  and  make  and 
widen  public  roads  and  ways  in  or  over  the 
land  to  be  enclosed,  and  stop  up,  divert,  or 
alter  any  of  the  roads  or  ways  passing  through 
the  land  to  be  inclosed,  or  through  any  **  old 
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a,  lu  ut3  iiiuiuseu  sucui   ins   siitUOMs  . — 

versing  the  jadgment  of  the  Queen's 
division  (Mathsw,  J.,  and  Cave,  J.)t 
)  words  "  old  inclosures "  in  the  sec- 
used  in  their  ordinary  meaning,  and 
Talent  to  **old  inclosed  land  "  or  "  old 
so  that  the  power  of  the  valuer  to 
roads  is  not  limited  to  roads  passing 

the  common,  or  waste  or  lands  in- 
lerefrom,  hut  extends  to  roads  passing 

any  old  inclosures  in  the  parish. 
V.  Silvester  (App.),  658 


-oompaniet  act,  1862  (25  ^  26  Vict,  o, 
17  and  203  :  wivdvn^-up  nnregutered 
f :  action  against  official  liquidator  for 
'go :  non-liability  of  official  liquidator 
ly :  stay  of  proceedings'V—The  appoint- 
an  official  liquidator  does  not  vest  in 
■sonally  the  property  of  an  unregis- 
mpany  under  section  203  of  the  Com- 
Ict,  1862,  but  only  vests  it  in  him  in 
ial  capacity  for  the  purpose  of  assist- 
Court  to  wind  up  the  company ;  and 
m  to  recover  arrears  of  rentcharge 
ced  against  the  liquidators  of  such  a 
J  in  their  personal  capacity  ought  to 
id,  not  because  the  leave  of  the  Court 
first  been  obtained  under  section  87, 
ler  the  general  jurisdiction  of  the 
)  stay  actions  which  are  clearly  not 
lable.  Affirming  the  Queen's  Bench 
,  p.  281.    Qraliam  v.  Edge  (App.),  406 


of  sha/res  on  stock  exchange :  implied 
i» ;  non-liability  of  seller :  registration : 
f  company  to  rrfuse  to  register  pwr- 
r  nominee :  action  to  recover  price  of 
-The  defendant  sold  and  the  plaintiff 
Lon  purchased  through  their  brokers, 
to  the  rules  and  regulations  of  the 
xchange,  certain  shades  in  a  limited 
f.     The  association  nominated  the 

P.  as  transferee  of  the  shares;  the 
was  duly  executed  by  the  defendant 
lame  of  the  transferee,  and  the  pur- 
oney  was  paid  to  the  defendant.  The 
3  of  the  company,  under  a  power  given 
their  articles  of  association,  declined 
ber  the  transferee  of  the  shares  as  a 

of  the  company: — Heldy  that  the 
bility  of  the  defendant  ceased  when 

executed  transfer  was  handed  over 
ransferee ;  that  a  condition  that  the 
;r  or  his  nominee  should  be  registered 
>mpany  could  not  be  implied  in  the 

of  sale,  and  that  the  nominee  was 
tied  to  recover  the  purchase-money 
'  the  shares.  London  Fotmders  Asso- 
{Lim.)  and  Palmer  v.  Clarke  (App.), 

lusseU  (1  E.  &  E.  888 ;  29  Law  J.  Rep. 
>)  followed.    Ibid. 


Compensation — lease  determinable  at  option  of 
lessee:  premises  injuriously  affected:  lease 
determined  by  lessee :  railways  clauses  eonsolv- 
dation  act,  1846  (8  Vict.  c.  20),  ss.  6  and  16  ; 
lands  clauses  consolidation  act,  1846]— P.  was 
lessee  of  trade  premises  for  a  term  of  seven- 
teen years  from  the  11th  of  November,  1883, 
determinable  on  the  11th  of  November,  1886, 
by  six  months*  previous  notice.  A  railway 
company  having  under  statutory  powers  com- 
menced to  erect  buildings,  which  when  com- 
pleted would  render  the  premises  held  by  P. 
unfitted  for  carrying  on  his  trade,  P.  gave 
notice  to  determine  his  lease.  The  buildings 
of  the  railway  company  were  not  complete 
until  long  after  the  11th  of  November,  1886 : — 
Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that,  assuming  that  at  the 
date  of  the  notice  by  P.  to  determine  his 
lease  the  premises  had  been  injuriously 
affected  to  some  extent,  P.  was  not  entitled 
to  compensation  as  lessee  of  the  premises  for 
a  term  of  fourteen  years,  inasmuch  as  the 
determination  by  him  of  his  tenancy  was 
voluntary  and  was  not  the  natural  conse- 
quence of  the  acts  of  the  railway  company. 
Reg,  V.  PauU&r  (App.),  138 

Per  Fry,  L.J.— -The  Railways  Clauses  Consoli- 
dation Act,  1846,  sections  6  and  16,  which 
provide  that  railway  companies  shall  make 
full  compensation  or  satisfaction  for  "  damage  " 
sustained  by  reason  of  the  exercise  of  the 
powers  of  railway  companies  in  the  execution 
of  their  works,  are  confined  to  damage  from 
injury  already  sustained,  and  do  not  extend 
to  damage  from  future  injury,  the  word 
"  damage  "  in  the  sections  being  used  for 
"  injury.'*    Ibid. 

Compromise.    See  Counsel. 

Comptroller-General.    See  Patent. 

Concealment.    See  Marine  Inbdranoe. 

Condition  Preoedent.    See  Arbitration. 

Conditions  of  Sale.    See  Contract. 

Conniyance.    See  Husband  and  Wife. 

Consent  Order.    See  Bankruptcy. 

Consideration.    See  Bill  of  Sale. 

Conspiracy— «Ai/; ;  freight:  combination  to  keep 
dowih  freights:  rival  shipowners:  inducing 
customers  by  profitable  offers:  restraint  of 
tradel — The  plaintiffs  complained  that  the 
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Bpircu  I/O  prevent  me  piamuns  canyiug  on 
their  trade  by  forming  themselves  into  a  con- 
ference offering  a  rebate  of  five  per  cent,  upon 
all  freights  paid  by  those  shippers  who 
shipped  their  cargoes  on  board  conference 
vessels  alone,  to  the  cxclosion  of  the  plain ti£b' 
yesaels :— Held,  that  the  combination  was 
not  unlawful,  and  that  the  defendants  were 
not  guilty  of  a  misdemeanour ;  that  the  acts 
done  in  pursuance  of  the  combination  were 
not  unlawful,  wrongful,  malicious,  nor  in  re- 
straint of  trade.  The  bai^ain  was  one  the 
defendants  had  a  right  to  make,  and  they 
were  entitled  to  judgment.  The  Mofful  SUam- 
ship  Co,  {Lim.)  v.  McGregor,  Own  ^  Co.,  541 


Contempt — county  ccwrt :  wilful  intuU:  sen- 
tence before  warrant :  ootmty  courts  act,  1846 
(9  ^  10  Vict,  c.  95),  «.  113 ;  appeal :  practice'] 
— A  warrant  for  the  committal  to  prison  of 
a  person  guilty  of  a  wilful  insult  during  the 
sitting  of  a  County  Court,  issued  at  the  rising 
of  the  Court,  is  regular,  although  the  Judge 
orally  sentenced  him  to  pay  a  fine,  with  im- 
prisonment in  default,  and  the  sentence  was 
entered  in  the  Registrar's  book.  Reg.  v. 
County  Court  Judge  of  County  of  Stafford 
(App.),  483 


of  Court.    See  Solicitor. 

Contingent  Interest.    See  Receiver. 

Contract — sale  of  goods :  conditions  of  sale  :  war' 
ranty] — The  plaintiflE  purchased  a  horse  by 
public  auction,  warranted  quiet  to  ride,  subject 
to  the  condition  that  any  claim  on  account  of 
breach  of  warranty  was  to  be  deemed  to  be 
barred  unless  the  horse  was  returned  before 
5  p.m.  of  the  second  day  aftei  the  sale,  to  be 
tried  by  an  impartial  person,  whose  dedsion 
was  to  be  final.  The  horse  proved  to  be  un- 
manageable, and,  through  no  fault  of  the 
plaintiff,  was  injured  to  such  an  extent  that 
it  was  rendered  unfit  for  use  and  could  not  be 
returned  within  the  stipulated  time : — Held, 
that  the  condition  of  sale  was  no  bar  to  the 
plaintiff's  right  to  maintain  an  action  for 
breach  of  warranty,  for  that  the  obligation  to 
return  the  horse  was  subject  to  the  implied 
condition  of  its  continued  existence  as  a  ser- 
viceable animal,  and  that  as  the  horse  for  all 
piacticable  purposes  ceased  to  exist,  the  plain- 
tiff was  relieved  from  the  obligation.  Chap- 
man V.  Withers,  467 

Taylor  v.  CaldweU  (3  B.  &  S.  826;  32  Law  J. 
Rep.  Q.B.  164)  followed.    Ibid. 


Conyenion.    See   Negotiable  Instrumbnt; 
Revenue. 


Conveyanoing  Aot,  1881.    See  Landlord  akd 
Tenant;  Vendor  and  Purchaser. 


Conviotion.    See  Salb  of  Qoods. 


Convooation.    See  Church  and  Clbegt. 
Copyholds.    See  Middlesex  Registry. 

Copyright — musical  composition:  representation 
contrary  to  right  of  author  :  consent  in  writ- 
ing .-3^4  WiU.  4.  c.  16]— The  plaintiff,  a 
musical  conductor  in  the  defendant's  employ- 
ment at  a  weekly  salary,  who  had  on  several 
occasions  composed  music  for  ballets  per- 
formed at  the  defendant's  music-hall,  for  which 
he  was  afterwards  separately  paid  by  the 
defendant,  composed  the  music  for  a  ballet  to 
be  performed  during  the  Christmas  holidays. 
After  three  performances  had  been  given,  the 
plaintiff  gave  a  week's  notice  to  detennine 
his  employment,  but  quitted  his  employment 
before  the  expiration  of  the  week,  taking 
with  him  the  musical  score.  The  defendant, 
having  obtained  the  score  from  the  plaintiff, 
represented  the  ballet  and  music  on  the  re- 
maining days  of  the  week.  The  plaintiff 
having  brought  this  action  in  respect  of  these 
latter  representations  for  penalties,  under  3  k 
4  Will.  4.  c.  16.  s.  2,  for  representing  the 
music  contrary  to  the  right  of  the  author, 
the  jury  found  that  the  music  was  an  inde- 
pendent musical  composition,  and  had  not 
been  sold  by  the  plaintiff  to  the  defendant  :— 
Held,  that  the  defendant,  having  represented 
the  music  without  "the  consent  in  writing 
of  the  author,"  as  provided  by  the  statute, 
was  liable.    Eaton  v.  Lake  (App.),  227 

Shepherd  v.  Conquest  (17  Com.  B.  Rep.  427;  25 
Law  J.  Rep.  C.P.  127)  followed.    Ibid. 

Hatton  V.  JKean  (7  Com.  B.  Rep.  N.8.  268;  29 
Law  J.  Rep.  C.P.  20)  distinguished.    Ibid. 

Coroner —  Inquisition:  amendment:  man- 
slaughter: sufficient  designation  of  person 
and  offence :  Coroners  Act,  1887  (60  &  51 
Vict.  c.  71),  s.  20.  Eeg,  v.  The  Directors  <^ 
the  Great  Western  RaiL  Co.  In  re  George 
(deceased)  (M.C.  31),  264 

Corporation.    See  Bank  of  England. 


.  with  company.    See  Mandamus. 


Coitf— bill  of.    See  Solicitor  and  Client, 


See  Damages;  Mayor's  Court. 


of  execution.    See  SHBRirr. 
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'.    See  PBAcnoB. 

ElATION;    BANKBUPTCnr;  DAM- 

LND  AND  Wipe;  Pbaotiob; 
I0LICITOB8  Act;  Solicitor 
Watebwobkb. 

(  of  action  in  oourt :  authority 
aotion^—Coxmsel,  when  acting 
e,  has  authority  to  do  what  is 
lient  in  the  management  and 
cause,  including  power  to  com- 
tion;  and  so  long  as  the  autho- 
ithdrawn  to  the  knowledge  of 
irty  the  client  will  be  bound  by 
counsel.    Matthews  v.  Muntter 


new  trial  if  he  thinks  lit.    Moxon  and  Wife 
V.  London  Tramways  Co.t  446 
The    Great    Northern    Raiheay    Qmpany    v. 
Mossojf  (17  Com.  B.  Rep.  130;  25  Law  J. 
Bep.  C.P.  22)  distinguished.    Ibid. 


— praetiee :  action  remitted  from  high  court 
under  30  ^  31  Vict,  0,  142.  s.  10  :  Jurisdiction 
of  county  court  to  make  order  adding  defen- 
danf] — £1  an  action  of  tort  to  recover  more 
than  601.,  which  is  commenced  in  the  High 
Court  of  Justice,  and  remitted  for  trial  to  a 
County  Court  under  section  10  of  the  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142),  it  is 
not  within  the  powers  of  the  County  Court 
to  give  leave  to  the  plaintiff  to  add  another 
person  as  defendant  against  his  will.  Mul- 
leneisen  v.  Coulson,  334 


See  Pbaoticb. 

imiralty  jurisdiction :  collision  : 
idmiraUy  jurisdiction  acts,  1 868 
.  c.  71),  s.  3,  sub'S,  3,  and  1869 
.  c.  61),  s.  4] — Damage  caused 
uul  gear  of  a  barge  sailing 
and  coming  in  contact  with  a 
igine  fixed  on  the  wharf  is  not 
collision  '*  within  the  meaning 
lb-section  of  section  3  of  the 
;  Admiralty  Jurisdiction  Act, 
ingly  the  County  Court  cannot, 
its  admiralty  jurisdiction,  try 
a  claim  for  damage  so  caused. 
\ers  qf  the  barge  Kate,  646 

ppUcation  under  friendly  so- 
75  (38  ^  39  Vict,  c.  60),  #.  22, 
he  application  to  the  County 
i  by  section  22,  sub-s.  (d),  of 
Societies  Act,  1876,  in  case  of 
een  a  friendly  society  and  its 
lid  be  made  by  plaint,  in  the 
se,  and    the  decision   of   the 

Judge  thereon  is  subject  to 
tion  to  the  High  Court,  as  in 

ordinary  action  in  the  County 
nson  V.  Jagger,  254 
ttle  (66  Law  J.  Rep.  Q.B.  470; 
Q.B.  D.  761)  commented  on. 


for  new  trial:  r^usal:  leofce 
\ake  fresh  application:  juris- 
dge :  prohildium]^A  County 
who,  on  the  verdict  of  a 
ven  at  the  trial  of  an  action, 
ication  for  a  new  trial  and  re- 
it  on  the  grounds  then  assigned, 
ve  to  the  applicant  to  make 
ation  at  a  later  date  on  fresh 
iot  functus  qfficio  with  respect 


--^^ practice :  interpleader:  amount  not  ex 
ceeding  201.  :  appeal :  county  courts  act,  1866 
(19  ^  20  Vict.  c.  108),  *.  68 :  county  oourts 
act,  1867  (30  Jf-  31  Vict.  c.  142),  *.  13]— An 
appeal  does  not  lie  from  a  County  Court  in 
interpleader  proceedings  where  the  amount 
in  dispute  does  not  exceed '202.  even  by  leave 
of  the  Judge.     CoUis  v.  Zewis,  167 

summary  proceedings  against  high  bailiff: 

county  court  act,  1846  (9  ^  10  Vict.  c.  96), 
S.115:  negligence  in  levying  execution :  county 
court  judge  :  jurisdiction  over  foreign  bailiffs : 
writ  of  prohibition :  waiver'] — Section  115  of 
the  County  Courts  Act,  1846,  which  empowers 
a  County  Court  Judge  in  certain  cases  to  order 
damages  to  be  paid  to  a  plaintiff  by  a  bailiff 
who,  being  employed  to  levy  an  execution 
against  goods  and  chattels,  shall  by  neglect 
lose  the  opportunity  of  levying  any  such 
execution,  applies  only  to  the  bailiff  acting 
within  the  jurisdiction  of  such  County  Court, 
and  does  not  enable  a  County  Court  Judge 
to  make  an  order  against  a  foreign  bailiff  to 
whom  a  warrant  of  execution  has  been  for- 
warded under  section  104  of  that  Act.  Beg. 
V.  Rogers,  143 

A  plaintiff,  having  obtained  judgment  in  the 
Newport  County  Court  against  a  defendant 
for  \l.  \0s.  Bd.,  issued  execution  for  that  sum 
through  the  Newport  County  Court,  and  a 
few  days  afterwards  the  Stone  County  Court 
reissued  the  warrant,  the  defendant  being 
resident  in  the  district  of  that  Court.  The 
bailiff  of  the  Stone  County  Court  not  having 
made  a  return  of  the  plaintiff's  warrant  tj 
the  Newport  County  Court,  the  plaintiff  in  the 
action  applied  to  the  Judge  of  that  Court  ex 
parte  for  an  order  that  the  bailiff  of  the 
Stone  County  Court  should  pay  the  amount 
of  the  execution  pursuant  to  the  provisions  of 
9  &  10  Vict.  c.  96.  s.  116.  The  County  Court 
Judge  made  the  order.  The  bailiff  of  the 
Stone  County  Court  subsequently  applied  for 
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of  user:  change  of  manafactoie :  no  addi- 
tional burden  cast  on  servient  tenement : 
land  Drainage  Act,  1861  (24  &  25  Vict.  c.  133), 
s.  68.  Clarke  v.  Somersetshire  Drainage  Com' 
mistumersilA.O,  96),  571 

right  of  way :  demiee  with  general  words : 

implied  reservation:  demise  of  land  with 
** appurtenances**']— The  plaintiff  and  defen- 
dant were  tenants  of  adjoining  farms  under 
the  same  landlord.  A  highway  passed 
through  the  defendant's  farm  to  the  seacoast, 
and  the  plaintiffs  farm  communicated  with 
this  highway  bj  a  private  road.  A  lane  start- 
ing from  a  point  on  the  plaintiffs  faxm,  and 
passing  through  the  defendant's  farm,  also 
connected  this  private  road  with  the  highway, 
this  lane  being  the  shortest  way  from  the 
plaintiff's  farm  to  the  coast.  The  lane  was  a 
made  road,  bounded  on  both  sides  by  banks, 
and  having  no  conmiunication  on  either  side 
with  the  defendant's  farm.  The  lane  had 
been  used  for  many  years  by  the  plaintiff's 
carts  going  to  and  from  the  coast,  and  it  had 
from  time  to  time  been  repaired  by  him.  The 
defendant  had  occupied  his  farm  as  tenant 
from  year  to  year  until  1873,  when  he  took  a 
lease  of  it ;  no  mention  was  made  of  the  lane 
in  this  lease,  but  the  specified  measurement 
of  the  farm  included  the  lane.  The  plaintiff 
had  occupied  his  farm  as  tenant  from  year  to 
year  until  1878,  when  he  took  a  lease  of  it 
with  all  the  appurtenances  thereunto  belong- 
ing:— Held,  under  the  above  circumstances, 
that  as  the  use  of  the  lane  was  visibly  neces- 
sary for  the  convenience  and  comfortable 
enjoyment  of  the  plaintiff's  farm,  the  right  of 
using  this  lane  constituted  an  easement  of 
the  plaintiff's  farm,  and  no  demise  could  be 
made  of  the  soil  of  the  lane  free  from  that 
right  without  derogating  from  the  grant 
under  which  the  plaintiff's  tenancy  was  con- 
stituted, and  that  the  presumption  that  the 
demise  to  the  defendant  in  1873  was  free  from 
any  right  of  way  over  this  lane  was  thereby 
rebutted ;  and  this  implied  reservation  arose 
though  the  easement  was  neither  one  of  ne- 
cessity nor  continuous.  Held  further,  that 
there  being  an  implied  reservation  of  a  right 
of  way  for  the  benefit  of  the  plaintiff's  land, 
this  right  passed  to  the  plaintiff  under  the 
word  **  appurtenances  "  in  the  lease  of  1878, 
Thomas  V.  Owen  (App.),  198 

See  Canal  Company  ;  Railway. 

Eeeleiiastioal  Law— contumacious  clerk:  dis- 
obedience to  order  of  suspension :  expiration  of 
period  of  suspension :  writ  de  contumace  capi- 
endo issued  after  such  expiration :  habeas 
corpus :  5  Eliz.  c.  23.  *.  10 .-  53  Geo.  3.  c,  127  : 
appeal  from  order  discharging  prisoner :  prac- 
tioe  :  judieatitre  act,  1873,  s.  19]— An  appeal 
lies  from  an  order  of  the  Queen's  Bench  Divi- 


hdbeas  corpus  for  the  discharge  of  a  prisoner 
from  custody.  Ex  parte  lUv,  James  Bell 
Cox  (App.),  98 

A  derk,  against  whom  proceedings  had  been 
instituted  under  the  Church  Discipline  Act, 
1840,  for  offences  against  ritual,  was  sus- 
pended ab  qfficio  for  six  calendar  months. 
During  this  period  he  officiated  in  breach  of 
the  suspension ;  and  he  was  thereupon  pro- 
nounced to  be  contumacious  and  in  contempt, 
and  a  iignifioavit  was  issued.  After  the  six 
months'  period  of  suspension  had  expired  a 
writ  de  contumace  capiendo  was  issued  under 
which  he  was  imprisoned.  Upon  an  appli- 
cation for  a  habeas  corpus, — Held,  that  thu 
writ  de  contumace  capiendo  could  be  lawfully 
issued  after  the  expiration  of  the  period  oif 
suspension,  and  that  therefore  the  clerk  was 
properly  imprisoned.    Ibid. 

The  provisions  of  5  Eliz.  c.  23  with  regard  t ) 
the  writ  de  excommunicato  capiendo  and  the 
former  practice  of  the  Ecclesiastical  Courts 
following  thereupon  are,  by  53  Geo.  3.  c.  127. 
s.  1,  applied  to  the  writ  de  contumace  capi- 
endo so  far  as  the  same  are  applicable.    Ibid. 

Judgment  of  the  Queen's  Bench  Division  (.56 
Law  J.  Rep.  Q.B.  532 ;  Law  Rep.  19  Q.B.  D. 
307)  reversed.    Ibid. 

See  Ohubchwabdbns. 


^eotment.    See  Landlord  and  Tenant. 

Eleotion.    See  Municipal  Cobpobation. 

Employers'  Liability  Act.  See  Mastbb  and 
Sebvant;  Negliqencb. 

Equitable  Jorisdiotion.  «See  Pbactice. 

Estoppol.    See  Bank  of  England. 

Evidenoe.    See  Infant;  Pbactigf.. 

Eieepted  Perili.    See  Ship. 

Execution.  See  High  Bailiff  ;  Pbactice  ; 
Regeiyeb. 

Executor.    See  Sheriff. 

Executor  and  Adminiitrator — "  actio  personalU 
moi^tur  cum  persona " ;  breach  of  promise  of 
marriage:  liability  of  personal  representatirci 
of  promisor :  special  damage]  —No  action  lies 
for  damages  for  breach  of  promise  of  m-ir- 
riage  against  the  personal  representatives  of 
the  promisor,  unless  in  respect  of  special 
damages— that  is,  actual  loss  to  the  temporal 
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tery  of  wife  during  hutbaruTs  lifetivte :  for- 
feiture of  right  to  support'] — At  the  trial  of 
an  action  brought  bj  the  plaintiff,  as  the 
widow  of  the  deceased,  under  the  provisions 
of  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93), 
s.  2,  against  the  defendants  for  negligence 
which  caosed  the  deceased's  death,  it  ap- 
peared tl^at  the  plaintiff  was  at  the  time  of 
her  husband's  death,  and  had  for  many  years 
previously,  been  living  apart  from  him  in 
adultery  with  another  man.  During  the  time 
they  were  so  living  apart  the  deceased  did 
not  support  the  plaintiff,  though  he  occasion- 
ally gave  her  small  sums  of  money : — Held, 
that  the  action  was  not  maintainable,  inasmuch 
as  the  plaintiff  had  lost  her  legal  right  to 
support  by  reason  of  her  adultery,  and  had  no 
reasonable  expectation  of  pecuniary  advantage 
by  the  deceased  remaining  alive  which  could 
be  taken  into  account  by  a  jury.  Stimpton 
v.  Wood  tmd  Son,  484 

roife^s  remediet :  married  wometC 9  property 

act,  1882  (46  ^  46  Viet,  e.  76),  *.  12  ;  aHega- 
tion  by  third  party  that  huthand  has  committed 
indictable  offence:  actionable  slander] — It  is 
no  offence  for  a  husband  to  take  his  wife's 
money  while  they  are  living  together;  sed 
aliter  while  they  are  living  apart.  Lemon  v. 
Simmons,  260 

Words  spoken  amounting  in  substance  to  an 
allegation  that  a  husband  has  robbed  his  wife, 
and  nothing  more,  will  not  support  an  action 
for  slander  by  the  husband  against  the 
speaker,  since  they  do  not  in  themselves  im- 
pute an  indictable  offence.    Ibid. 

The  12th  section  of  the  Married  Women's  Pro- 
perty Act,  1882,  which  alone  creates  any  such 
offence  on  the  part  of  the  husband,  contains 
a  proviso  that  **  no  criminal  proceedings  shall 
be  taken  by  any  wife  against  her  husband 
while  they  are  living  together  as  to  or  con- 
cerning any  property  claimed  by  her,  nor 
while  they  are  living  apart  as  to  or  concerning 
any  act  done  by  the  husband  while  they  were 
living  together,  concerning  property  claimed 
by  the  wife,  unless  such  property  shall  have 
been  wrongfully  taken  by  the  husband  when 
leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife."  Accordingly,  unless  the 
words  complained  of  allege  that,  besides  rob- 
bing his  wife,  the  husband  was  living  apart 
from,  or  deserting,  or  about  to  desert  ner, 
they  contain  no  imputation  of  an  indictable 
offence,  and  consequently  impute  no  action- 
able slander.    Ibid. 

_  See  Bankruptcy;  Libel. 

Imprisoximent— false.    See  Prison. 

ImpriBQumeDt  for  Debt.    See  Practioe. 
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Income  Tax.    See  Revenue. 

IncambranceB.    8ee  Vendob  and  Purohaseb. 

Indictable  Offence.    See  Husband  and  Wife. 

Indictment— libel :  charge  of  publishing  know- 
ing it  to  be  false  :  conviction  for  publishing 
only:  error:  Vexatious  Indictments  Act. 
Boaler  v.  Tlie  Queen  (M.C.  85),  674 

IsifBSiX— action  for  goods  sold  and  delivered: 
necessaries:  evidence'] — In  an  action  against 
an  infant  for  the  price  of  goods  supplied  to 
him  on  credit,  evidence  that  at  the  time 
when  the  goods  were  supplied  he  was  already 
sufficiently  supplied  with  goods  of  the  kind 
in  question  is  relevant  to  the  issue  whether 
the  goods  when  supplied  were  in  fact  neces- 
saries.   Johnstone  v.  Markst  6 

Barnes  v.  Toye  (63  Law  J.  Bep.  Q.B.  667 ;  Law 
Rep.  13  Q.B.  D.  410)  foUowed.    Ibid. 

age  of  nurture :  lunatic  mother :  removal 

order.     Reg.  v.  Guardians  of  Bamet  Union 
(M.C.  39).  360 

In  forma  Pauperis.    See  Practice. 

Iijnry.    See  Landlord  and  Tenant. 

IneoWent  Eetate.    See  Bankruptcy. 

Inepection.    See  Practice. 

Inf  titntion  of  Civil  Engineer!.    See  Revenue. 

Inenrance.  See  Administration;  Abbitra- 
TioN;  Marine  Inbubange. 

Interlocutory  Order.    See  Pbacticb. 

Interpleader.  See  County  Coubt;  High 
Bailiff;  Solicitob  and  Client. 

Inventory.    See  Bill  of  Sale. 

Investments — interest  on.    See  Revenue. 

Irregnlarity.    See  Pbacticb. 

Iile  of  Kan.    See  Pbactice. 

Jettison.    See  Ship. 

Joint-Contract.    See  Pbacticb. 

Judge's  Order.    See  Bankbuptcy. 


—  power  to  enter.    See  Pbactice. 

setting  aside.    See  Pbactice. 

— ^  See  Bankruptcy. 

Judgment  Summons.    See  Pbactice. 

Jurisdiction.  See  Bankbuptcy  ;  Chubch  and 
Clergy;  County  Court;  Mayor's  Court ; 
Practice. 


Justice  of  the  Peaoe— appeal  from:  Special 
Case :  application  in  writing :  service  of  ap- 
plication on  clerk  to  Justices :  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49),  s.  2?. . 
Summary  Jurisdiction  Rules,  1886,  rule  18 
Zockhart  V.  Mayor,  Aldermen^  and  Citizens  of 
St,  Albans  (App.)  (M.C.  118),  638 

claim  of  right :  obstruction  in  street :  high- 
way: jurisdiction:  Towns  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89).  Leicester  Urban 
Sanitary AtUhoritg  v.  Hdla/nd,  (M.C.  76),  541 


detention  of  dog :  order  for  delivery :  dog 

included  in  term  "  goods  " :  Police  (Metro- 
politan) Act,  1839  (2  &  3  Vict  c.  71),  s.  40. 
Reg,  V.  Sladct  Esq,  {Metropolitan  Police 
MagUstrate)  ;  ex  parte  Yeortard  (M.C.  1 20X  606 


disqualifying  interest :  possibility  of  bias  : 

Justice  summoned  as  witness :  writ  of  pro- 
hibition.   Reg.  V.  Fa/rrant  (M.C.  17),  241 


jurisdiction :  money,  found  on  prisoner, 

not  the  subject  of  charge:  restoration  at 
expiration  of  sentence :  restitution,  writ  of : 
Police  (Metropolis)  Act,  1839  (2  &  3  Vict.  c. 
71),  s.  29 :  Summary  Jurisdiction  Act,  1879 
(42  &43  Vict.  c.  49),  s.  44.  Reg.  v.  IfEyn- 
court  (M.C.  64),  509 

jurisdiction  of :  claim  of  right :  right  of 

way :  railway  constructed  over  way :  extin- 
guishment by  implication  :  8  Vict.  c.  20. 
s.  46:  31  k  32  Vict.  c.  119.  s.  23.  Cole  v. 
Miles  Oi.C.  132),  629 

refusal  to  k»sue  summons :  rules  of  Justices : 

11  &  12  Vict.  c.  44.  s.  5  :  Trafalgar  Square  : 
right  of  public  meeting.  Ex  parte  Lerris 
(M.C.  108),  601 

JuBtifieatiou— plea  of.    See  Practice. 
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core/uiJtz  lo  pay  reta\ — ine  piamun  aemisea 
to  the  defendant  a  house  and  premises  for  a 
term  of  years  at  a  yearly  rent,  the  defendant 
covenanting  that  he  would  pay  the  rent.  The 
defendant  assigiled  all  his  interest  in  the 
term.  The  assignee  surrendered  to  the  plain- 
tiff for  good  consideration  a  small  portion  of 
the  premises,  receiving  instead  an  additional 
building  which  was  a  fair  equivalent  in  value 
for  the  part  surrendered.  There  was  no  sur- 
render of  the  original  tenancy,  and  no  sub- 
stantial alteration  of  the  demised  premises : — 
Held,  that  the  defendant  continued  liable 
upon  his  covenant  to  pay  rent.  Bayntcn  v. 
Morgan,  466 

bankruptcy  of  letttee  after  granting  sub- 
lease :  disclaimer  by  lessee*s  trustee  of  lesseeU 
interest  in  premises:  bankruptcy  act,  1883 
(46  4'  47  Vict.  c.  62),  s.  56,  siib-ss.  1,  2,  and  6] 
— Where  a  lessee  sub-lets  and  afterwards  be- 
comes bankrupt,  and  his  trustee,  under  sec- 
tion 66  of  the  Bankruptcy  Act,  1883,  and 
under  an  order  of  the  Court  of  Bankruptcy, 
disclaims  the  lessee's  interest  in  the  premises, 
the  lessor  may,  upon  the  sub-lessee's  refusal 
to  accept  it,  himself  obtain  a  vesting  order. 
In  re  Cock  ;  ex  parte  ShUsony  169 

A  lessee  for  a  term  of  years  demised  the  pre- 
mises by  way  of  mortgage  for  the  whole  term 
less  three  days,  and  the  mortgagee  entered 
into  possession.  The  lessee  was  subsequently 
adjudicated  bankrupt,  and  his  trustee  under 
an  order  of  the  Court  disclaimed  the  lessee's 
interest  in  the  premises.  The  lessor,  who 
was  present  when  this  order  for  leave  to  dis- 
claim was  made,  applied  to  the  Court  for  an 
order,  under  sub-section  6  of  the  56th  section 
of  the  Act  of  1883,  vesting  the  property  in 
the  mortgagee,  or,  in  the  event  of  his  refusal 
to  accept  it,  excluding  him  from  his  security : 
— Held,  that  when  all  parties  are  before  the 
Court,  upon  an  application  for  leave  to  dis- 
claim, the  vesting  order  may  at  once  be  offered 
to  the  sub-lessee,  and,  on  his  refusal,  may  be 
granted  to  the  surety  or  original  lessee ;  or, 
if  there  is  no  person  liable  alone  or  jointly 
with  the  bankrupt,  an  order  for  a  vesting 
order  and  for  delivery  of  possession,  or  for  a 
vesting  order  only,  may  be  made  in  favour  of 
the  lessor.    Ibid. 


—  county  cov/rt :  ejectment :  small  tenements : 
"  legal  notice  " ;  coimty  courts  act,  1866  (19  <J* 
20  Fict.  c.  108.  s.  60]— By  section  60  of  the 
County  Courts  Act,  1856,  jurisdiction  is  con- 
ferred upon  the  County  Court  to  make  orders 
for  the  possession  of  premises  whose  value 
or  rent  does  not  exceed  50Z.  per  annum,  when 
the  term  or  interest  of  the  tenant  has  ex- 
pired or  been  determined  either  by  the  land- 
lord or  the  tenant  by  a  legal  notice  to  quit : — 
Held,  by  Wills,  J.,  and  Guantham,  J.,  that 


Lween  lae  lanoiora   ana  i^oaui;. 
Shaw,  226 


j^ncnn   v. 


—  forfeiture :  agreement  for  lease :  relief  : 
tenancy  from  year  to  year :  conveyancing  and 
law  of  property  act,  1881  (44  ^  46  Viet,  c,  41), 
s.  14,  sub-s.  1]— The  provisions  of  section  14, 
sub-section  1,  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  do  not  apply  to  a  case 
where  there  is  no  actual  lease  in  existence, 
and  in  which  equity  would  not  decree  specific 
performance  of  a  lease.  Swain  v.  Ayres 
(App.).  428 

A  mere  tenancy  from  year  to  year,  without  any 
lease  in  writing,  is  not  a  "  lease  "  within  the 
meaning  of  the  section.    Ibid. 

receiver:    prior     mortgage:    notice    by 

mortgagees  to  pay  rent:  subsequent  possession 
of  lessee:  payment  of  rent  under  threat  oj 
eviction'] — A  tenant  of  premises  demised  after 
they  have  been  mortgaged,  who  has  paid 
rent  after  notice  of  the  mortgage,  and  und^r 
a  threat  of  eviction,  cannot  be  called  upon 
by  a  receiver  appointed  by  the  Court  to  pay 
the  rent  over  again  to  him : — So  held  by  the 
Court  of  Appeal.  Under  hay  v.  Bead  (App.), 
129 

In  February,  1886,  the  defendant  demised  to  B. 
a  house  and  premises  which  be  had  previouslv 
mortgaged,  at  a  rent  payable  quarterly.  B. 
was  not  aware  of  the  mortgage  at  the  time 
when  the  lease  was  entered  into ;  but  in  July, 
1886,  the  mortgagees  gave  notice  to  B.  re- 
quiring him  to  pay  rent  to  them.  Nofhing 
was  done  consequent  on  this,  but  B.  remained 
in  possession.  In  December,  1886,  notice  of 
the  transfer  of  the  mortgage  was  given  to  B. ; 
in  the  same  month  an  order  was  made  ap- 
pointing the  plaintiff  receiver  of  the  rents  due 
to  the  defendant,  which  notice  was  served 
upon  B.  on  the  following  day,  and  a  demand 
made  by  the  plaintiff  for  payment  of  a  quar- 
ter's rent  which  had  become  due  at  Michael- 
mas, 1886.  In  January,  1887.  B.  paid  the 
rent  in  question  to  the  transferees  of  the 
mortgage  upon  threat  of  legal  proceedings, 
and  the  plaintiff  then  took  out  a  summons  at 
chambers  claiming  that  the  rent  due  at  the 
date  of  the  service  of  the  receiving  order 
should  be  paid  to  him  : — Held,  by  the  Queen's 
Bench  Division,  that  the  proper  inference  to 
be  drawn  from  the  above  facts  was  that  B. 
became  tenant  to  the  mortgagees  in  July, 
1886,  and  that  the  rent  in  question  had  there- 
fore been  properly  paid  to  the  transferees  of 
the  mortgage.    Ibid. 

tenancy  from  meek    to    week :    reletting : 

dangerous  condition  of  premises :  negligence  • 
nuisance :  injury] — In  the  case  of  a  weekly 
tenancy,  unless  there  are  special  terms,  the 
landlord  is  entitled  to  re-enter  upon  the  pre- 
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The  plaintiff  was  injured  bj  reason  of  the  de- 
fective and  dangerous  condition  of  a  plate  of 
a  ooal-cellar  belonging  to  a  house  which  had 
been  let  on  a  tenancy  from  week  to  week  by 
the  defendant  to  the  tenant  for  about  two 
years  before  the  accident  occurred.  The 
plaintiff  brought  her  action  for  damages,  and 
the  County  Court  Judge  before  whom  it  was 
tried  non-suited  her,  on  the  ground  that  the 
defendant  was  not  liable  unless  it  could  be 
proved  that  the  premises  were  in  the  dan- 
gerous and  defective  condition  complained 
of  at  the  beginning  of  the  demise,  which 
proof  was  not  forthcoming  at  the  trial : — 
Held,  that  a  new  trial  ought  to  be  granted, 
as  a  weekly  tenancy  was  a  reletting  by  the 
landlord  at  the  beginning  of  each  successive 
week ;  and  if  his  premises  were  in  a  defective 
condition  at  the  beg^inning  of  the  week  in 
which  the  plaintiff  was  injured,  the  landlord 
would  be  liable  to  her  in  damages.    Ibid. 


situation : — Held,  first,  that  there  was  no 
evidence  of  publication  of  the  libel  to  go  to 
the  jury,  inasmuch  as  husband  and  wife  are 
for  this  purpose  but  one  person  in  law ; 
secondly,  that  upon  the  claim  for  defacing^ 
the  character  it  was  for  the  jury,  and  not  the 
Judge,  to  determine  whether  the  property  in 
the  character  remained  in  the  plaint!^  and 
whether  the  defendant  had  acted  maliciously ; 
and  that  upon  this  daun  evidence  of  spedal 
damage  would  be  admissible.  Wetinkak  ▼. 
Morgan  and  wife,  241 


See  Husband  and  Wife;  Practice. 

Ideence — intoxicating' liquor:  excise:  theatre: 
music  haU:  6  &  6  WilL  4.  c.  39.  s.  7  :  35  &  36 
Vict.  c.  94:  mandamus,  Reg,  v.  ComwUM" 
turners  of  Inland  Bevenve;  in  re  Empire 
Theatre  (yL,Q.^2\b^ 


See  Easement 

L&nds    Olautes    Act.      See    Compensation; 
Waterworks. 

Larceny.    See  Sale  of  Goods. 

Leaf*— agreement   for.     See  Landlord  and 
Tenant. 


intoxicating  liquor :    beer  licence  exist 

ing  in  1869:  application  by  holder  for 
wine  licence:  Justices:  jurisdiction  to  re- 
fuse: mandamus;  Wine  and  Beerhouse  Act,' 
1869  (32  &  33  Vict.  c.  27),  s.  19.  Reg.  v. 
King  and  others.  Justices  for  Manchester 
(App.)  (M.C.  20).  188 

Lietniee.    See  Nsouoencb. 


—  crown.    See  Bankruptcy. 

^—  See  Bankruptcy; Compensation;  Land- 
lord AND  Tenant. 

Leaieliold  Interest.    See  Vendor  and   Pur- 
chaser. 


Life  Aisuraiioe.    See  Beyenue. 


Limitatioii  of  Action.    See  Public  Health. 


Liquidator— official.    See  Company. 


Loading.    See  Ship. 


lAy^sX— publication:  communieatien  by  defendant 
to  his  wife:  vnUg  of  husband  and  wife: 
indorsement  by  master  upon  servant's  written 
character:  claim  for  defacing  document:  ques- 
tions for  jury:  damagesy-The  plaintiff  upon 
entering  the  service  of  the  defendant  as  a 
domestic  servant  handed  to  the  defendant  a 
written  character  given  to  the  plaintiff  by  a 
former  master,  which  was  in  general  terms 
and  was  not  addressed  to  any  particular  per- 
son. Upon  being  dismissed  from  the  defen- 
dant's service  the  plaintiff  asked  that  the 
character  might  be  returned  to  him,  and  it 
was  accordingly  handed  back  to  him  by  the 
defendant's  wife.  When  returned  to  the 
plaintiff  the  character  bore  an  indorsement 
by  the  defendant  which  purported  to  state  the 
cause  of  the  plaintiff's  dismissal.  In  an  ac- 
tion for  libel  in  respect  of  the  indorsement, 
and  for  maliciously  defacing  the  cliaracter 


Loan.    See  Building  Society. 

Loeal  CN>Yomment  Acti — officer  of  local  autke- 
rity :  '*  concerned  or  interested  in  **  bargain  or 
contract  made  with  local  authority:  **  aUow^ 
ances'*:  public  health  act,  1875  (38  Jt  39 
I'tct,  c.  55),  ss,  189  and  193]— A  local  autho- 
rity under  the  Public  Health  Act,  1875,  entered 
into  contracts  with  certain  contractors  for  the 
doing  of  certain  paving  and  sewering  works, 
whereby  it  was  stipulated  that  the  quantities 
for  the  works  should  be  taken  out  by  the  de- 
fendant, the  town  surveyor  of  the  authority, 
and  that  the  contractors  should  pay  him  a 
percentage  on  the  amounts  payable  to  them. 
This  work  was  not  part  of  the  ordinary  duties 
of  the  surveyor.  The  defendant  did  the 
work,  and  was  paid  in  accordance  with  the 
stipulations  in  the  contracts : — Held,  in  an 
action   against    the    defendant    to    recover 
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AL  zne  aeienaanc,  not- 
was  not  a  party  to  the 
jmed  or  interested"  in 
[ling  of  the  section,  and 
enalties.        Whiteley  v. 


it,  1875  (38  k  39  Vict. 
"  street " :  strip  of  land 
pairable  by  inhabitants 
)ntagers  to  pave.  Rich- 
48),  408 

fe  Husband  and  Wipe. 

Rbybnub. 

f.    See  Bill  of  Sale. 

remedy:  remedy  equally 
\Mal:  regittrar  of  joint- 
ng  contract:  compcmiet 
at.  e,  131),  *.  25  ;  gtamp 
let.  c.  97),  it.  18,  19,  afid 
a  writ  of  mandamus  will 
there  is  another  remedy, 
id  efifectual,  open  to  the 
le  when  it  becomes  ne- 
one  or  other  of  such 
leyittrar  of  Joint-Stock 

b  of  mandamus  will  lie 
kr  of  Joint-Stock  Com- 
eUcial  of  the  Board  of 
lommittee  of  the  Privy 
to  perform  a  mere  mini- 
e  is  under  a  statutory 
I.    Ibid. 


D  Clebqy  ;  Municipal 

BNUB. 


l;  FlBHBBT. 


coneeai,ment  oy  agent \ — ine  piamtuis,  a  nrm 
of  underwriters,  instructed  Glasgow  brokers 
to  effect  a  re-insurance  on  an  overdue  ship. 
The  Glasgow  brokers  thereupon  telegraphed 
to  their  London  agents  to  insure  at  the 
rate  named  by  the  plaintiffs.  The  London 
agents  replied  stating  the  market  rate.  Mean- 
time the  Glasgow  firm  received  informa- 
tion of  the  loss  of  the  vessel,  and,  without 
communicating  this  to  the  plaintiffs  or  to  the 
London  agents,  telegraphed  to  the  London 
agents  in  the  plaintiffs*  name  to  insure  at  the 
market  rate.  Subsequent  negotiations  were 
carried  on  directly  between  the  plaintiffs  and 
the  London  firm,  who  effected  a  re-insurance 
at  a  higher  rate  than  that  originally  named  by 
the  plaintiffs.  Upon  an  action  being  brought 
against  underwriters  of  this  policy  the  jury 
found  that  the  Glasgow  firm  were  employ^  to 
effect  the  insurance,  and  that  it  was  effected 
through  their  agency : — Held^  upon  this  find- 
ing, that,  there  having  been  concealment  of 
material  facts  by  the  Glasgow  firm,  the  plain- 
tiffs could  not  recover  upon  the  policy.  Black- 
hum.  Low  Si*  Co.  v.  Haslam,  479 

material  facts  :    ignorance   of  assured  : 

kfwfvledge  of  broker  previously  employed  to 
insure  same  risk :  principal  and  agent :  know* 
ledge  of  agent  knowledge  of  principal] — A 
policy  of  marine  insurance  effected  through 
a  broker  is  not  rendered  void  by  the  non- 
disclosure of  a  material  fact  which  was 
unknown  to  the  assured  and  to  the  broker, 
though  it  had  come  to  the  knowledge  of  a 
different  broker  while  previously  employed  by 
the  assured  to  effect  another  policy  in  respect 
of  the  same  risk.  JSlackbumt  Low  ^  Co.  v. 
P%or*(H.L.),  114 

Observations  on  Mtzherbert  v.  Mather  (1  Term 
Rep.  12),  Gladstone  v.  King  (1  M.  &  S.  35), 
Strihley  v.  The  Imperial  Marine  Insurance 
Company  (45  Law  J.  Rep.  Q.B.  396),  Buggies 
V.  The  General  Interest  Insurance  Company 
(4  Mason,  74  ;  12  Wheaton,  408),  and  J^oud- 
foot  V.  Montefore  (36  Law  J.  Rep.  Q.B.  225). 
Ibid. 


erage :  general  average : 
I  average  under  three  per 
or  the  ship  is  stranded, 
ider  a  policy  of  insurance 
aot  recoverable  under  a 
i  containing  the  clause 
m  average  under  three 
general,  or  the  ship  is 
irnt,"  the  insured  are  en- 
tre  the  particular  average 
ree  per  cent.,  although  if 

average  loss  it  would  be 
cent.,  if  the  ship  be  not 
burnt.    Price  S^'   Co.  v. 

Damage  Insurance  Co., 


ICarket  Overt.    See  Sale  of  Goods. 

If  arriage— breach  of  promise  of.  See  Executor 

AND  ADMINISTBATOB. 


Xarried  WomKR— bankruptcy :  separate  estate  : 
non-trader:  married  womerCs  property  act, 
1882,  s.  1,  suh-s.  5 ;  bankruptcy  act,  1883, 
s.  4  (^)] — A  married  woman  who  is  not  carry- 
ing on  a  trade  separately  from  her  husband 
is  not  liable  to  the  bankruptcy  laws.  In  re 
Gardiner  ;  ex  parte  Covlson,  149 

See  Bankbuptcy;  Practice. 
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QUEEN'S  BENCH  DIVISION. 


[N.S. 


KMtor  aad  Mnwat^-nef^U^eHce :  defect  in  can^ 
dUienef*' plant":  ** volenti non JU v^wria " : 
employer^  U^HUty  act,  1880  (43  <f*  44  Vtat. 
e.  42X  99, 1  and  3]— A  wharfinger's  cannan 
had,  some  time  subsequently  to  hia  entering 
the  employment,  a  particular  horse  assigned 
to  him  to  drive  in  a  trolly.  The  hone  was 
vicious,  and  the  carman  made  constant  com- 
plaints to  the  stable  foreman  of  the  risk  run 
in  driving  it.  The  stable  foreman  told  him 
to  go  on  driving  the  horse,  Imd  that  the  mas- 
ter would  hold  him  harmless.  There  was  no 
evidence  that  the  master  ever  knew  that  the 
horse  was  vicious.  Ultimately  whilst  the 
caiman  was  driving  the  horse  in  the  trolly  it 
kicked  and  broke  his  leg.  In  an  action  which 
the  carman  Inought  against  his  master  under 
the  Employers*  Liability  Act,  the  Judge  of 
the  City  of  London  Court  found  {inter  alidf 
that  he  could  not  recover,  since,  knowing  the 
risk  and  yet  voluntarily  continuing  to  incur 
it,  the  maxim  •*  VolenH  non  Jit  ii^uria  "  ap- 
plied and  was  a  defence  :>~i7i;/^  (Lobd 
EBHmL,M.B.,  andLlNDLBT,  L.J.,  diuentiente 
Lopxs,  L.J.,  sitting  as  a  Diviuonal  Court  of 
the  Queen's  Bench  Division),  that  whether 
the  case  came  within  the  maxim  or  not  was 
a  question  of  fact ;  that  a  new  trial  should 
be  had,  to  ascertain  whether  the  plaintiff  ap- 
preciated the  risk  and  danger,  and  whether, 
knowing  and  appreciating  both  the  risk  and 
the  danger,  he  voluntarily  encountered  them; 
whether  he  was  willing  to  run  the  risk,  or, 
being  unwilling,  was  persuaded  to  do  so  firom 
the  fear  of  losing  his  employment.  Tarmauth 
V.  France,  7 

TJUmae  v.  Quart^maine  (66  Law  J.  Rep.  Q.B. 
349  ;  Law  Rep.  18  Q.B.  D.  686)  distinguished. 
Ibid. 

See  LiBBL ;  Negliobnce. 

Vaster  of  the  BoUt.    See  Solicitors  Act. 
Xaiter  in  Chancery.     See   Middlesex   Re- 

GIBTBT. 

Mayor*!  Cowci-^uri$dietion :  prohibition :  con- 
tract in  city :  amount  over  BOl. :  telegram]— 
Plaintiff  telegraphed  from  Regent  Street  to 
defendant  at  Ludgate  Hill  directing  him  to 
make  bets,  on  his  behalf,  on  certain  horses. 
Defendant  replied  by  telegram,  •*  You  are  on." 
Upon  plaintiff  suing  defendant,  as  his  agent, 
in  the  Mayor's  Court  for  366/.  received  to  his 
use,  defendant  applied  for  a  writ  of  pro- 
hibition '.—Held,  that  the  application  must 
be  refused,  since  the  whole  cause  of  action 
arose  within  the  city— the  telegraph  office 
being  merely  the  medium  through  which  the 
parties  were  brought  into  communication--- 
and  they  were  accordingly  in  the  same  posi- 
tion as  if  they  had  met  together  in  the  city 
and  made  a  contract.  Cowan  v.  0^  Connor, 
401 


London:  JuriedUiUan:  pr0hmiMn:b9^neu 

carried  on  in  eUy  :  mayor^u  eemi  of  Lmiok 
procedure  act,  1867  (20  ^  21  VicL  e,  civil), 
9.  12] — An  action  for  a  trespass  committ^ 
at  Lewisham  had  been  eommenoed  in  the 
Mayor's  Court  against  a  oletk  in  the  employ- 
ment of  a  solicitor  praotisiog  in  the  city. 
Upon  an  application  for  a  writ  of  prohibitioo 
to  prohibit  the  Mayor's  Court  from  farther 
proceeding  with  the  Bction,— Held,  that  the 
prohibition  must  go,  since  the  defendant  did 
not  carry  on  business  vnthin  the  city  of 
London  or  the  liberties  thereof,  within  the 
meaning  of  the  12th  section  of  the  Mayer's 
Court  of  London  Procedure  Act,  1867.  On- 
kamy.Zewie,  876 

See  Pbaotiob. 


Metropolis  Managomoat  —  (Amendment)  Act* 
1862  (26  &  26  Vict.  c.  103),  s.  77  :  paving  new 
street :  apportionment  of  expenses :  power  of 
vestry :  owners  of  land  abutting  on  street : 
owners  of  house  property.  Stotabury  t.  The 
Vettryqftke  PariihqfSt,  Oiles,  (^mherirell 
(M.C.  114),  699 

— —  See  YbWDOB  and  PURCHAflEB. 


]CiddloiexBogigtry--4KMUirMi2  ^lisMlf ;  dted  ^ 
er^ftwickieement  of  eopyhoUe:  atteetatienhf 
fvitneu  to  execution  of  deed:  statute!  Anne,  e. 
20.M.  1, 6,and  17:  master  in  chancery  oMitien 
4S«^,1862(16^16  Vict,c.SO^$  oaths  in  ehaneaj 
act  (16  I*  17  Vict,  e,  78),  «t.  I  and  2:  peaer 
of  commMsioncrs  to  administer  oaths  under  7 
Anne,  e.  20.  s.  6 .-  judicature  act,  1873  (36  # 
37  Vict,  c.  66), «.  77]— A  deed  of  enfranchise- 
ment of  copyholds  in  Middlesex  ongfat  to  be 
registered  under  7  Anne,  a  20.  s.  1 ;  the  pro- 
vision in  section  17  that  the  Act  shall  not 
extend  to  ^  any  copyhold  estates  "  applies  to 
conveyances  of  copyholds  only,  and  a  deed  of 
enfranchisement  is  not  a  conveyance  of  copy- 
holds.   Hey,  V.  Lord  Truro  (App.),  677 

Memorials  of  deeds  required  to  be  registered  m 
Middlesex  must,  under  7  Anne,  c.  20.  s.  5,  be 
under  the  hand  and  seal  of  some  or  one  of  the 
grantors  or  grantees,  &c,  *'  attested  by  two 
witnesses,  one  whereof  to  be  one  of  the  wit- 
nesses to  the  execution  of  such  deed/'  If  one 
of  the  witnesses  is  a  witness  to  the  execution 
of  the  deed  by  the  grantee  it  is  a  sniBdeot 
compliance  with  the  statute.    Ibid. 

London  Commissioners  to  administer  Oaths 
in  Chancery  are  now  qualified,  under  16  k  17 
Vict.  c.  78.  s.  2,  to  administer  oaths  to  wit- 
nesses under  the  provisions  of  7  Anne,  c.  20. 
s.  6.    Ibid. 

Quare,  whether  a  Commissioner  acting  under 
the  Judicature  Act,  1873,  is  so  qualified.  Ibid. 

Militia.    See  Pabliament. 
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jre  the  men  employed  in  a 
ed  with  their  employers  to 
wages  depended  upon  the 
otten  by  them,  within  the 
on  17  of  the  Coal  Mines 
372,  a  deduction  agreed  to 
b  of  slack  in  favour  of  the 
such  a  deduction  as  is 
made  by  section  17,  which 
)loyers  of  persons  in  mines 
(t  applies  may  agree  that 
»e  made  in  respect  of  stones 
than  mineral  contracted  to 
U.^er  Lord  Bshbb,  M.R., 
;  Fry;  L.J.,  dissentimte. 
irseal   Colliery    Co.   {Lim.) 


•BKS. 

I.    See  CANAL  Company. 


e  Bill  of  Salb. 

Bankruptcy. 

3S0R  AND  Lessee  ;  Ship. 

imise.    See  Bankruptcy. 

See  Bill  of  Sale. 

ion— election  of  eounoillors: 
fr :  tignature  of  assenting 
ce  in  entry  on  hurgess  roll: 
rations  act,  1882  (45  ^  46 
141,  schedule  3,  part  2,  ai^ 
/] — The  Municipal  Corpora- 
,  requires  only  that  the  or- 
i  and  not  that  the  full  names 
burgesses  shall  be  subscribed 
»n  paper  of  a  candidate  for 
cjiUor.  Bomden  v.  Besley,  473 
ing  burgesses  to  a  candidate's 
led  themselves  "Bd%vin  J. 
5.  Waller,"  and  "  R.  Turner." 
entered  on  the  burgess  roll 
ohn  Hooper,"  ''William  E. 
Robert  Turner  "  respectively : 
said  three  assenting  burgeases 
'  subscribed  the  nomination 
,e  meaning  of  the  Municipal 
t,  1882,  and  that  the  identity 
ons  respectively  with  the  per- 
les  were  entered  in  the  ward 
appeared  from  a  comparison 
i  subscribed  to  the  said  nomi- 
,th  the  names  as  entered  in 
)11.    Ibid. 


ktion:  ballot  act,  1872  (35  c^'  36  Vict.  c.  66), 
s.  2,  and  schedule  /..  rules  45  and  46 :  muntet- 
pal  corporations  act,  1882  (46  ^  46  Ttct.  c. 
50),  «.  12,  36,  58,  ajtd  87]-The  retummg 
officer  at  a  municipal  election  has  no  power 
to  decide  whether  a  candidate  is  eligible  or 
not.    His  duty  is  to  count  the  voting  papers, 
deciding  any  question  which  may  arise  as  to 
their  validity,  and  to  declare  the  election  of 
the  candidate  who  has  the  majority  of  votes. 
Pritchard    v.    Mayor    and    Corporation    of 
Borough  of  Bangor  (H.L.),  313 
A  returning  officer,  after  a  poU  for  election  of 
a  town  councillor,  counted  the  votes,  but, 
being  of  opinion  that  R.,  the  candidate  for 
whom  the  majority  were  given,  was  ineUgible, 
did  not  forthwith  declare  him  elected.     A 
day  later  he   issued  a  notice  in  which  he 
stated  the  number  of  votes  given  for  each 
candidate,  and  declared  P.,  who  had  received 
the  lesser  number,  elected.    Both  candidates 
qualified  under  section  35  of  the  Mumcipal 
Corporations  Act,  1882,  and  attended  meetmgs 
of  the  council.     On  an  appUcation  by  P.  for  a 
mandamus  to  compel  the  corporation  to  re- 
ceive his  votes   as    counciUor,— ^<p^,  tnat 
under  the  Municipal  Corporations  Act,  1882, 
disputed  claims  arising  out  of  a  municipal 
election  must  be  decided  by  election  petition 
and  in  no  other  way ;  that  the  notice  issued 
by  the  returning  officer  was  either  a  nullity 
or  a  declaration  that  B.  was  elected ;  and 
that  P.  being  consequently  not  de  facto  m 
possession  of  the  office  claimed  by  him  was 
not  entitled  to  a  mandamns.    Ibid. 
Decision  of  the  Court  of  Appeal  affirmed.  Ibid. 


KeeessariM. 
fant. 


See  Husband  and  Wipe  ;  In- 


Kegligence— Awv^iw*  work :  duty  imposed  on 
person  engaged  in  dangerous  fvork:  nsces^ 
precaution :  maxim  "  voUwti  nonfit  injuria  J— 
Two  firms  of  contractors  were  engaged  at  the 
same  time  in  the  construction  of  a  la^e 
bmlding,  the  one  upon  the  iron  work  of  tne 
roof,and  the  other  upon  the  carpenter's  work 
in  the  body  of  the  building  Owing  to  the 
absence  of  a  gantry  or  a  sta^  '""^'I'^^Y 
large  to  catch  anything  falling  from  the  roof , 
a  bolt  or  rivet  feU  to  the  floor  and  injured 
one  of  the  carpenters  at  work  there.  Upon 
the  trial  of  an  action  brought  by  the  carpenter 
ajrainsb  the  contractors  for  the  roof,  the  jury 
fJund  that  the  defendants  had  been  guilty 

of  negligence,  that  the  Pla^^ti^  ^ 'i^,?^^' 
tributed  by  his  negUgence,  aiid  had  not  volun- 
tarily incurred  the  risk,  and  gave  a  ve^ct 
for  the  plaintifiE  for  200?.  dam^:--^^^, 
upon  motion  to  set  aside  tbe  judgment  and 
enter  it  for  the  defendants,  that  the  verdict 
and  judgment  for  the  plaintiff  must  be  sua- 
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his  masters  at  the  risk  of  dismissal  for  dis- 
obedience to  their  orders,  having  asked  for 
and  failed  to  obtain  protection  from  the  de- 
fendants, could  not  be  said  to  come  within 
the  maxim  "  Volenti  no  n  fit  injuria"  although 
he  was  aware  of  the  danger  he  was  exposed 
to  from  falling  bolts.  Thrmtell  v.  Handy^ 
side  Jjr  Co.,  347 

employer  and  workman :  eniployert*  lia- 
bility act,  1880  (43  4*  44  Vict.  c.  42),  s.  1, 
sub'S.  1.;  s.  2,  svb-s.  1 ;  "defect"  in  tho  con- 
dition of  the  ways,  works,  ^c] — The  **  defect " 
mentioned  in  section  1,  sub- section  1,  of  the 
Employers'  Liability  Act,  1880,  which  gives 
the  workman  a  right  to  compensation  for 
personal  injury  caused  "  by  reason  of  any  de- 
fect in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used 
in  the  business  of  the  employer,"  means,  as 
regards  machinery,  a  defect  in  the  orig^al 
construction  or  subsequent  condition  of  the 
machinery  rendering  it  unfit  for  the  purposes 
to  which  it  is  applied  when  used  with 
reasonable  care.  The  mere  fact  that  ma- 
chinery is  dangerous  unless  used  with  ordi- 
nary care  does  not  render  th«  machinery  de- 
fective within  the  meaning  of  this  enactment, 
nor  imply  negligence  within  the  meaning  of 
section  2,  sub*section  1,  of  the  Act  in  the 
employer  who  furnishes  the  machinery  to  the 
workman : —jSit)  held,  by  Lindley,  L.J.,  and 
Lopes,  L.J. ;  Lord  Esheb,  M.R.,  dissenting, 
Walsh  V.  Whiteley  (App.),  586 

Per  Lord  Esher,  M.R.— Machinery  is  de- 
fective within  the  meaning  of  section  1, 
sub-section  1,  of  the  Employers'  Liability 
Act,  1880,  if  it  is  dangerous  to  the  workman 
using  it  with  ordinary  care  for  the  purposes 
for  which  he  is  obliged  to  use  it  in  the  course 
of  his  employment,  whether  the  danger  arises 
from  the  original  construction  of  the  ma- 
chinery or  from  the  mode  in  which  it  is  used  ; 
and  an  employer  is  guilty  of  negligence 
within  the  meaning  of  section  2,  sub- section 
1,  of  the  Act>  if  with  ordinary  care  and  ex- 
amination he  ought  to  have  seen  that  the 
machinery  was  so  dangerous,  notwithstanding 
that  the  machinery  is  in  the  best  form  known 
at  the  time.    Ibid. 


—  master  and  servant :  ** person  who  has 
superintendence  intrusted  to  him  "  ;  employers' 
liaHlity  act,  1880  (43  4*  44  Vict.  c.  42),  ss.  1 
(jsub-ss  2,  3)fl»</8]— The  plaintiff  was  em- 
ployed by  the  defendant  as  one  of  a  gang  of 
men  in  stowing  bales  of  wool  on  board  a 
steamship,  the  plaintiff  being  engaged  in  the 
hold  of  the  vessel.  The  foreman  of  the  gang 
was  engaged  on  the  deck  lowering  the  bales 
into  the  hold,  and  during  the  temporary 
absence  of  the  defendant  was  superintending 


bale,  which  struck  the  plaintifE,  who  was 
underneath.  In  answer  to  the  foreman's 
warning  some  of  the  men  in  the  hold  instead 
of  saying  "come  on,"  as  was  usual,  had 
called  out  «  hold  them  up.'*  In  an  action  by 
the  plaintiff  to  recover  compensation  under 
the  Employers'  Liability  Act,  1880,— iSWrf, 
first,  that  the  foreman  was  not  a  person  who 
had  any  superintendence  intrusted  to  him 
within  the  meaning  of  section  1,  sub-section  2, 
as  defined  by  section  8  of  the  Act;  and 
secondly,  that  the  accident  had  not  resulted 
from  the  plaintiff  having  conformed  to  any 
order  of  the  foreman  within  the  meaning  of 
section  1,  sub-section  3,  of  the  Act.  Xellard 
V.  Hooke  (App.),  699 

—  railway  passenger  :  risk  voluntarily  in- 
curred :  "  volenti  non  fit  imuria  "]— The 
plaintiff  brought  an  action  in  the  County 
Court  against  the  defendants  in  respect  of 
injuries  sustained  by  him  whilst  descending 
some  stone  steps  leading  to  the  platfonn  of 
the  defendants'  station.  At  the  time  of  the  ac- 
cident the  steps  were  much  worn  and  were 
very  slippery,  being  covered  with  a  layer  of 
snow  which  had  been  trodden  down  and 
frozen  over.  The  plaintiff's  evidence  shewed 
that  he  knew  there  was  some  danger  in  going 
down  the  steps  and  that  it  was  necessary  to 
be  careful,  but  that  he  thought  he  could  get 
down  safely  with  the  assistance  of  the  hand- 
rail. At  the  trial  the  County  Court  Judge 
held  that  the  accident  was  due  to  the  defen- 
dants' negligence,  and  that  there  was  no  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff : — Heldy  that  the  plaintiff  was  entitled  to 
recover,  as  that,  before  the  maxim  **  Volenti 
fion  fit  injuria  "  could  be  made  applicable, 
the  defendants  were  bound  to  obtain  a  find- 
ing of  fact  in  their  favour  that  the  plaintiff 
freely  and  voluntarily,  with  full  knowledge 
of  the  nature  and  extent  of  the  risk  he  ran, 
impliedly  agreed  to  incur  it.  Osborne  v. 
London  and  North  Western  Rail,  Co.,  618 

want   of  ordinary    care  :    duty   towards 

licensee:  runaway  horse  and  cart:  plaintiff 
injured  while  on  defendant's  premises']— 
The  defendant's  horse,  by  the  negligence 
of  the  defendant's  servant,  ran  away  with 
a  cart,  and  turned  from  a  highway  into 
the  yard  of  the  defendant's  house,  which 
opened  on  to  the  highway.  The  plaintiff's 
wife,  who  happened  to  be  paying  a  visit  at 
the  defendant's  house,  ran  out  into  the  yard 
to  see  what  was  the  matter,  when  she  was 
met  and  knocked  down  by  the  horse  and 
cait,  receiving  serious  injuries  :—jff«W,  that 
under  the  circumstances  there  was  no  duty 
on  the  part  of  the  defendant  to  use  ordinary 
cai-e  towards  the  plaintiff's  wife,  and  that 
the  action  was,  therefore,  not  maintainable. 
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Negotiable  Initrnments— ^A^  froni  holdon : 
right  of  action  agaimt  thief  for  eofwenian: 
restitution  of  securities  by  thief:  emtinction 
of  right  of  action  :  valuable  eonsideration'\ — 
The  manager  of  the  defendant  bank  stole 
certain  negotiable  instruments  belonging  to 
the  bank  which  passed  into  the  hands  of  the 
plaintififs.  who  gave  value  for  them,  and  had 
no  notice  of  the  theft.  The  manager  re- 
quiring the  securities  in  order  to  exhibit  them 
to  the  auditors  of  the  defendant  bank,  ob- 
tained them  by  fraud  from  the  plaintiffs, 
and  restored  them  to  the  defendants  without 
their  knowledge  and  without  their  being 
aware  that  the  securities  had  been  out  of 
their  possession.  Some  of  the  securities  so 
restored  were  not  the  identical  securities 
which  had  been  stolen,  but  were  their  equiva- 
lent in  character  and  value : — Held,  that,  in 
the  absence  of  evidence  to  the  contrary,  it 
ought  to  be  presumed  that  the  defendants 
accepted  the  securities  in  discharge  of  their 
manager's  obligation  to  restore  them,  and 
that  the  defen&nts  were  entitled  to  retain 
possession  of  the  securities  as  against  the 
plaintiffs,  inasmuch  as  the  abstraction  of  the 
same  gave  them  a  right  of  action  against 
the  manager  for  the  wrongful  conversion, 
which  right  vms  extinguished  when  he  re- 
stored the  securities,  and  that  the  extinction 
of  that  right  was  such  a  valuable  considera- 
tion moving  from  the  defendants  as  to  make 
them  holders  for  value.  London  ami  County 
Banking  Co,  (Litn.)  v.  London  and  River 
Plate  Bank  (Lim.)  (App.)»  601 

Vew  Trial.    See  Oountt  Coubt. 


Ofloial  Baeeiyer.    See  Bankbuptct. 

Pariih.    See  Chubchwabdens. 

TtkiHuDjemX— -franchise :  freeman :  registration  : 
residence ;  2  ^  3  Will.  4.  e.  45.  t.  82]— R.,  a 
single  man,  resided  in  his  father's  house  in 
Exeter,  with  exclusive  use  of  a  separate  bed- 
room. During  the  six  months  previous  to  the 
16th  of  July  be  twice  went  up  to  London, 
and  each  time  obtained  employment  as  an 
indoor  draper's  assistant.  On  the  first  oc- 
casion he  remained  away  two  months,  and 
then  returned  to  his  father's  house  as  before ; 
on  the  second  occasion  he  remained  away 
altogether.  His  employment  required  his 
continued  presence  in  London,  nor  could  he 
have  returned  to  Exet«r  during  such  period 
except  from  Saturday  to  Monday :— Held, 
that  B.  had  not  '*  resided  "  within  the  neces- 
sary limits  of  the  city  of  Exeter  as  prescribed 
by  2  &  3  Will.  4.  c.  46.  s.  32,  and  was  not 
entitled  to  be  on  the  list  of  freemen  for  tha 
city.    Beal  v.  Town  Clerk  of  Exeter,  128 

registration :  disguaUfication  by  receipt  of 

almsr  2^-3  WUl.  4.  c.  46.  s,  36]— The  in- 
mates of  an  almshouse  were  elected  on  the 
g^und  that  they  were  *'  poor  persons  not  less 
than  fifty  years  old,  of  good  character,  and 
not  having  a  wife  or  husband  living,  who 
shall  reside  in  the  borough  without  receiving 
parish  relief  for  not  less  than  five  years  pre- 
ceding the  time  of  their  appointment,  and 
who  from  age,  ill-health,  accident,  or  infirmity, 
shall  be  unable  to  maintain  themselves  by 
their  own  exertions.'*  Some  of  the  inmatea 
earned  money  in  addition  to  what  they  re* 
ceived  from  the  charity,  and  would  not  ne- 
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mother :  emancipation :  Divided  Parishes 
Act,  1876  (39  &  40  Vict.  c.  61).  ss.  34  and  36. 
Onardiam  of  Highworth  and  SwxTidoii  Union 
▼.  Guardians  of  Weztbrtry -on- Severn  Uiiion 
(App.)  (M.C.  33),  353 

settlement :  residence  :  widow :  irremova- 
bility: Divided  Parishes  Act,  1876  (39  &  40 
Vict.  c.  61),  s.  34.  Ovurdians  of  Medrvay 
Union  v.  Giuirdiant  of  Bedmintter  Union 
(App.)  (M.C.  129),  634 

settlement :  child  under  sixteen  :  widowed 

mother :  mother  marrying  again :  Divided 
Parishes  Act,  1876  (39  &  40  Vict.  c.  61),  s.  36. 
Guardians  of  Amershani  U?iion  v.  Guardians 
of  City  of  London  (M.C.  6),  150 

settlement :  deserted  wife  :  husband  with- 
out settlement:  wife's  maiden  settlement: 
retention  of  settlement  derived  from  "v^fife's 
father:  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  s. 
36.  Guardians  of  Dorchester  Union  v.  Guar- 
dians of  Poplar  Union  (App.)  (M.O.  78),  641 

settlement :   residence  :   widow :    Divided 

Parishes  Act,  1876  (39  &  40  Vict.  c.  61),  s.  34. 
Guardians  of  Medway  Union  v.  Guardians 
of  Bedminster  Union  (M.C.  4),  146 

occupation  :  portion  of  premises  assessed 

no  longer  occupied :  refusal  by  occupant  to 
pay  rate :  remedy  by  appeal  to  Quarter  Ses- 
sions: distress  warrant:  railway,  lleg.  v. 
Headlamp  Esquire^  Stipendiary  Magistrate^ 
and  London  and  North- Western  Bail.  Co. 
(M.C.  89),  526 

Potsesiion  Money.    See  High  Bailiff. 

Practice— a/7/;eaZ  f<?  court  of  appeal:  action  for 
infringement  of  patent :  certijicate  that  va- 
lidity of  jjatent  in  question :  judicature  art, 
1873  (36  4'  37  Vict.  c.  66),  ss.  19  and  100; 
patents,  designs,  and  trade  marks  act,  1883 
(46  ^-  47  Vict.  c.  67),  s.  31]— No  appeal  lies 
to  the  Court  of  Appeal  under  section  19  of 
the  Judicature  Act,  1873,  against  the  de- 
cision of  a  Court  or  a  Judge  in  an  action  for 
infringement  of  a  patent  granting  a  certiticate 
under  section  31  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  that  the  validity  of 
the  patent  came  in  question.  Uaslam  Foun- 
dry arid  Engineering  Co.  {Lim.)  v.  Hall  Sf  Co. 
(App.),  362 

arbitration  :    agreement    that    submission 

shall  be  made  a  rule  of  court :  potcer  to  rvvohe 
submission  .•3  4-4  }\ill.  4.  c.  42.  s.  39  ;  17  4" 
18  Vict.  c.  126.  s.  17]— A  contract  for  the  con- 


all  disputes  were  to  be  referred  to  arbitration, 
and  also  contained  a  clause  that  the  pro- 
visions of  the  Common  Law  Procedure  Act, 
1864,  as  far  as  the  same  were  applicable  and 
were  not  varied  thereby,  were  to  apply  to  the 
arbitration  agreed  to.  Disputes  arose,  and 
were  referred  to  arbitration.  The  contractors 
revoked  the  submission  to  arbitration  before 
it  was  made  a  rule  of  Court,  but  the  arbi- 
trator proceeded  with  the  arbitration,  and 
duly  made  an  award: — Held,  that  the  con- 
tractors had  no  power  to  revoke  the  submis- 
sion, inasmuch  as  the  clause,  by  incorporating 
the  provisions  of  the  Act  of  1864,  mad6  sec- 
tion 17  of  that  Act  applicable,  which  enables 
a  submission  to  be  made  a  rule  of  Court,  and, 
being  an  express  agreement  that  that  Act 
should  be  applicable,  brought  the  submission 
within  3  &  4  Will.  4.  c.  42.  s.  39,  under  which 
the  submission  could  not  be  revoked  without 
the  leave  of  the  Court.  In  re  an  Arbitration . 
between  MitcJiell  4'  I^^rd  and  the  Governor 
of  Ceylon  (App.),  624 

—  arbitratian  :  agreement  to  refer  future  dif- 
ferences to  named  arbitrators :  revocation  of 
submission  of  particular  difference :  issue  of 
writ :  stay  of  proceedings  :  common  law  pro- 
cedure act,  1864,  s.  1 1] — By  an  agreement  be- 
tween the  plaintiffs  and  the  defendant  it  was 
provided  that  all  future  matters  in  difference 
should  be  referred  to  two  named  arbitrators, 
pursuant  to  the  provisions  of  the  Common 
Law  Procedure  Act,  1864.  There  was  no  pro- 
vision that  the  agreement  should  be  made  a 
rule  of  Court.  A  difference  arose  within  the 
meaning  of  the  agreement,  whereupon  the 
plaintiffs  revoked  their  submission  and  issued 
a  writ  in  an  action.  The  defendant  applied 
to  stay  proceedings  : — Held,  that  the  defen- 
dant was  not  entitled  to  a  stay,  inasmuch  as 
when  the  action  was  brought  there  was  no 
agreement  to  refer  capable  of  being  performed 
within  the  meaning  of  section  11  of  the  Com- 
mon Law  Procedure  Act,  1864.  Deutsclte 
Springsteff  Gesellscliaft  v.  Briscoe,  4 

Bandell  v.  Tlwmpson  (45  Law  J.  Rep.  Q.B.  713 ; 
Law  Rep.  1  Q.B.  D.  748)  followed.    Ibid. 

—  costs  :  claim  and  counter-claim  :  action 
tried  with  jury  :  balance  in  favour  of  defen- 
dant :  costs  of  the  action :  entry  of  judgment  : 
rules  of  the  supreme  court,  1883,  order  XXL 
rule  17  ;  order  LXV.  rule  1] — Upon  the  trial 
of  an  action  before  a  Judge  with  a  jury  ii 
verdict  was  found  for  the  plaintiff  for  60/. 
upon  his  claim  for  breach  of  a  contract  to  do 
certain  work,  and  for  the  defendant  for  80/. 
upon  a  counter-claim  for  the  price  of  work 
done  under  the  contract.  Upon  taxation  of 
the  costs,  the  Master  allowed  to  the  plaintiff 
the  general  costs  of  the  action,  except  the 
costs  of  the  counter-claim,  and  allowed  th« 
defendant  the   costs   of    the  counter-claim 
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the  defendant  for  80^.,  or  for  the  defendant 
only  for  the  balance  of  30Z.,  the  taxation  of 
the  costs  by  the  Master  was  right,  for  there 
were  two  events  in  the  action  within  the 
meaning  of  Order  LXV.  rule  1  of  the  Rules 
of  the  Supreme  Court,  1883— namely,  the 
event  on  the  claim  and  the  event  on  the 
counter-claim.    Shrapnel  v.  Laing  (App.),  196 

county  court :  appeal  from  interlocutory 

order  :  equitable  juritdiction  :  county  courts 
equitable  jurisdiction  act,  1865  (28  Jf-  29  Vict, 
c.  99),  s,  18]  —Aji  appeal  lies  under  section  18 
of  the  County  Courts  Equitable  Jurisdiction 
Act,  1865,  from  an  order  made  in  interlocutory 
proceedings  over  which  the  County  Court 
has  equitable  jurisdiction.  Jonas  v.  Long 
(App.),  298 

— -  county  court:  costs:  solicitor  and  client: 
bill  of  costs :  taxat'on :  county  court  rules, 
1886,  appendix,  lower  scale^ — A  solicitor  is 
not  entitled  to  recover  any  charges  other 
than  those  specified  in  the  County  Court 
Rules,  1886,  Appendix,  Lower  Scale,  for  ser- 
vices rendered  in  the  conduct  of  proceedings 
in  a  County  Court,  where  the  amount  claim^ 
does  not  exceed  10/.  In  re  Dod ;  ex  parte 
Lamond,  503 

The  decision  in  the  case  of  Drtdff  ^  Co.  v.  Joel, 
Emanuel  ^  Co.  (Ji\  Law  J.  Rep.  Q.B.  490; 
Law  Rep.  9  Q.B.  D.  408,  tub  nom.  In  re  Joel, 
Emanvsl  ^  Co.')  does  not  apply  under  the 
County  Court  Rules,  1886,  Appendix,  Lower 
Scale.    Ibid. 


-^—  county  court :  jurisdiction :  action  com" 
menced  in  high  court:  set-off  and  counter- 
claim :  power  to  remit  to  county  court :  county 
courts  act,  1856  (19  ,f-  20  Vict.  c.  108),  *.  26]— 
The  plaintiff  brought  an  action  in  the  High 
Court  to  recover  the  sum  of  220/.  alleged  to 
be  due  to  him  as  outgoing  tenant  for  tillages. 
The  defendant  denied  his  liability,  and  by 
way  of  set-off  or  counter-claim  pleaded  that 
the  plaintiff  owed  him  203/.  for  rent.  The 
plaintiff,  in  his  reply,  admitted  that  203/.  was 
due  from  him  to  the  defendant,  and  applied 
to  have  the  action  reoiitted  for  trial  in  the 
County  CovLTti—Held,  that  the  action  was 
one  which  a  Judge  at  chambers  had  power  to 
remit  under  section  26  of  the  County  Courts 
Act,  1866.    Leicis  v.  Lewis,  38 

county  court :  order  of  commitment :  pro- 

kibition:  32  ^ 83  Vict.  c.  69.  s.  6  ;  order  XXV. 
rule  33  of  the  county  court  rules,  1886] — The 
entry  or  minute  entered  in  the  book  of  the 
County  Court,  kept  pursuant  to  the  Rules  of 
1886,  of  an  order  of  commitment  pronounced 
by  a  County  Court  Judge  in  open  Court  is  not 
an  order  j  and  the  High  Cotirt  will  entertain 


been  drawn  np.    Harris  v.  Slater,  639 

court  of  appeal :  power  to  enter  judgment 

instead  of  ordering  new  trial :  order  L  VIII. 
rule  4] — Qucere,  whether  the  Court  of  Appeal, 
when  setting  aside  a  verdict  as  against  the 
weight  of  evidence,  has  power  under  Order 
LVIII.  rule  4,  instead  of  ordering  a  new  trial, 
to  enter  judgment  for  the  party  against  whom 
the  verdict  had  been  found.  Toulmin  v.  MiU 
lar  (H.L.),  301 

— ^  discontinuance  of  action:  defendants  costs: 
getting  up  evidence  before  notice  of  trial :  dis- 
cretion of  taxing  officer  :  order  LX  V.  rule  27, 
sub-rules  9,  37,  and  38  of  rules  of  the  supreme 
court,  1883] — Upon  the  disoontinoanoe  of  an 
action  by  the  plaintiff,  it  is  for  the  taxing 
officer,  in  exercise  of  the  discretion  conferred 
on  him  by  the  Rules  of  the  Supreme  Court, 
to  allow  or  disallow  to  the  defendant  his  costs 
of  getting  up  evidence  in  anticipation  of  and 
before  receiving  notice  of  trial  from  the 
plaintiff — any  rules  to  the  contrary  which 
existed  before  1876  being  abrogated  so  far  as 
they  are  inconsistent  with  the  new  roles. 
Windham  v.  Sainton,  619 

—  discovery :  inspection  :  production  of  docu- 
ments: communications  between  secretary  of 
state  for  colonies  and  party  to  the  action  as 
governor  of  colony:  refusal  to  produce  on 
ground  cf  public  interesf] — In  an  action  for 
libel  the  plaintiff,  in  his  affidavit  of  docu- 
ments, stated  that  he  had  in  his  custody,  in 
his  capacity  of  governor  of  a  colony,  copies 
of  communications  which  had  passed  either 
between  the  Secretary  of  State  for  the  Colo- 
nies and  himself  as  such  governor,  or  betiveen 
the  Royal  Commissioner  appointed  to  enquire 
into  the  affairs  of  the  colony  and  himself  as 
such  governor,  or  between  the  Commissioner 
and  the  Secretary  of  State;  and  that  the 
attention  of  the  Secretary  of  State  had  been 
directed  to  the  nature  and  dates  of  the  docu- 
ments, and  that  he  bad  directed  the  plaintiff 
not  to  produce  them,  and  to  object  to  their 
production,  on  the  ground  of  the  interest  of 
the  State  and  of  the  public  service,  and  that 
the  plaintiff,  therefore,  objected  to  prodooe 
them  on  those  grounds : — Held,  on  motion  for 
liberty  to  inspect  the  documents,  that  the 
motion  must  be  refused.  Hennessy  v.  Wright, 
630 

—  evidence :  commission  to  examine  witnesses 
out  of  jurisdictions—An  order  for  the  exami- 
nation of  witnesses  on  commission  is  not  ex 
debitojustUia,  but  is  a  matter  for  the  jodicial 
discretion  of  the  Judge,  and  ought  only  to  be 
granted  upon  reasonable  cause  being  shewn. 
No  rale  can  be  laid  down  aa  to  what  is  reason- 
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execution :    order  for   imprieonmeiU  for 

debt :  married  woman  :  deHers  aet^  1869  (32 
4'  33  Viet,  e,  62),  «.  6.  tub-s.  2:  married 
women*s  property  act,  1882  (45  4'  46  Vict, 
e.  76),  i.  1,  sub-s.  i:  form  of  judgment]— K 
jadgment  debt  with  execution  limited  to  the 
separate  property  of  a  married  woman,  under 
the  Married  Women's  Property  Act,  1882,  is 
not  a  debt  due  upon  which  she  can  be  com- 
mitted to  prison  under  sub-section  2  of  sec- 
tion 6  of  the  Debtors  Act,  1869.  Scott  v. 
Morley  (App.).  43 

— .  impritonmcntfor  debt :  judgment  summons : 
order  for  commitment :  warrant  suspended 
during  payment  of  instalments :  jurisdiction  : 
debtors  act,  1869  (32  ^  33  Viet.  o.  62),  *.  6]— 
A  defendant  in  a  County  Court  having  made 
default  in  payment  of  a  sum  of  20/.  due 
under  a  judgment,  a  judgment  summons  was 
taken  out  against  him,  and  the  Judge,  beiog 
satisfied  on  the  evidence  that  he  had,  or  had 
bad,  means  of  paying,  made  an  order  to  com- 
mit him  to  prison  for  ten  days,  but  directed 
the  warrant  to  be  suspended  if  the  debtor 
paid  the  debt  by  instalments  of  4Z.  per  month. 
The  debtor  made  default  in  payment  of  the 
third  instalment,  and  thereupon,  without  any 
further  hearing,  a  warrant  was  drawn  up  for 
his  commitment  to  prison  for  non-payment 
of  the  20L  : — Held,  that  the  order  was  rightly 
made  by  the  Judge  in  respect  of  a  past  de- 
fault in  payment  of  the  20/.,  not  of  a  future 
default  in  payment  of  the  instalments.  Stonor 
V.  Fbnle  (H.L.).  387 

Judgment  of  the  Court  of  Appeal,  by  which  a 
prohibition  was  ordered,  reversed.    Ibid. 

—  imprisomnent  for  debt :  order  for  commit- 
ment never  enforced  within  year  from  date : 


m  Loe  inayor  s  uouri  soaii  oe  removea  oeiore 
judgment  therein  into  any  superior  Court, 
unless  the  writ  removing  such  cause  shall 
have  been  lodged  with  the  proper  officer  of 
the  Court  within  one  month  after  the  service 
of  the  plaint,  or  unless  such  writ  shall  have 
been  lodged  with  such  officer  before  such 
action  shall  have  been  entered  for  trial  ac- 
cording to  the  practice  of  the  Mayor *s  Court  ** : 
— Held,  that  the  two  periods  limited  for  the 
lodging  of  the  writ  are  alternative,  and  con- 
sequently the  writ  may  be  lodged  after  the 
expiration  of  one  month  from  service  of  the 
plaint,  provided  the  action  shall  not  have 
been  entered  for  trial.  Prim  v.  Smith  (App.), 
336 


money  paid  into  court  with  demal  qf  /io- 

bility :  receipt  as  for  mpney  paid  in  with  de^ 
fence  of  tender  :  payment  out :  trial :  plaintiff 
recovers  less  than  paid  in:  order  for  repayment 
of  excess :  personal  liability  of  solicitor  :  order 
XXII.  rules  6  and  6  {rules  of  supreme  court, 
1883) J — To  a  claim  for  unliquidated  damages 
the  defeniant  paid  money  into  Court,  which 
she  also  alleg^  had  been  tendered  before 
action,  with  a  defence  denying  liability,  and 
took  a  receipt  in  the  form  **  Paid  in  on  behalf 
of  defendant,  with  defence  setting  up  tender." 
The  plaintiff  joined  issue  on  the  defence,  and 
the  case  went  to  trial.  After  joinder  of  issue, 
the  plaintiff,  by  his  solicitor,  took  the  money 
out  of  Court.  At  the  trial  the  plaintiff  re- 
covered 45/.  less  than  the  sum  paid  into 
Court : — Held  (by  the  Court  of  Appeal),  that 
under  the  circumstances  the  solicitor  could 
not  be  ordered  to  repay  to  the  defendant  the 
sum  paid  into  Court  by  him  in  excess  of  the 
amount  recovered  at  the  trial,  inasmuch  as 
he  had  been  misled  by  the  form  of  the  de- 
fence and  receipt  into  treating  them  as  a  plea 
of  tender  with  payment  into  Court.    Davys 

V.   7?i/fAyz«*/2«/m  /'Ann  ^     AOft 
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goodt  made  %n  EngUmd  and  delivered  to  defen- 
daunts  in  Isle  of  Man  :  payment :  obligation  of 
purchaser  to  transmit  price  :  execution  of  con- 
tract within  jurisdiction :  right  of  plaintiff  to 
choose  forum]— A  company  trading  in  the  Isle 
of  Man  ordered  goods  from  an  English  firm. 
The  goods  were  to  be  delivered  in  the  Isle  of 
Man  by  the  vendors,  and  were  accordingly 
there  delivered  to  the  company.  The  con- 
tract did  not  specify  where  payment  was  to 
be  made.  In  an  action  for  goods  sold  and 
delivered, — Held,  th&t  there  was  jurisdiction 
under  Order  XI.  rule  1  (tf),  to  grant  leave  for 
service  of  the  writ  of  summons  upon  the  de- 
fendants in  the  Isle  of  Man,  inasmuch  as  in 
the  absence  of  express  stipulation  the  com- 
pany were  bound  to  execute  the  contract 
within  the  jurisdiction  by  payment  of  the 
price  in  England;  and  that  the  plaintiffs, 
being  entitled  to  choose  their  forum,  ought 
not  to  be  compelled  to  sue  in  a  Manx  Court. 
jRobeg  ^  Co,  v.  Snaefell  Mining  Co.  {Lim.),  134 

specially  indorsed  writ :  statement  of  claim : 

time  for  delivery  of  defence :  setting  aside 
judgment  ex  debito  justitia :  power  to  impose 
terms:  costs:  order  XXI.  rules  6  and  7: 
order  LXX,  rule  1] — Where  a  writ  of  sum- 
mons is  specially  indorsed  under  Order  III. 
rule  6,  the  indorsement  is  a  statement  of 
claim,  and  the  defendant  has,  under  Order 
XXI.  rule  6,  ten  days  from  the  time  limit'ed 
for  appearance  in  which  to  deliver  his  de- 
fence.   Anlaby  v.  PrtBtoritts  (App.),  287 

A  specially  indorsed  writ  having  been  served 
on  the  defendant  on  the  21st  of  January,  he 
appeared  on  the  26th  of  January.  On  the 
7th  of  February  the  plaintiff  signed  judgment 
for  want  of  defence.  The  defendant  took 
out  a  summons  to  set  aside  the  judgment  as 
premature,  and  the  Divisional  Court  granted 
the  application,  on  the  terms  of  a  sum  of 
money  being  paid  into  Court.  The  defendant 
paid  that  sum  into  Court,  and  appealed: — 
Held^  that,  as  the  defendant  had  ten  days 
from  the  28th  of  January  in  which  to  deliver 
his  defence,  the  judgment  had  been  pre- 
maturely signed,  and  must  be  set  aside  ex 
debito  justitia,  and  that  the  defendant  was 
not  precluded  from  appealing  by  having  paid 
money  into  Court.  Held  further,  that  the 
Court  on  setting  aside  a  judgment  ex  debito 
justitia  has  no  power  to  impose  terms,  even 
if  costs  are  asked  for,  except  as  a  condition 
of  granting  costs.  HeldfuHher,  that  a  judg- 
ment irregularly  signed  is  not  a  mere  non- 
compliance with  the  rules  which  can  be 
remedied  under  Order  LXX.  rule  1.    Ibid. 


cording  to  the  rules :  undertaking  by  principal 
to  indemnify  agentl—A  person  who  employs 
a  broker  to  sell  shares  on  the  Stock  Exchange 
authorises  such  broker  to  make  a  contract  of 
sale  in  accordance  with  the  rules  and  regu- 
lations there  in  force,  and  undertakes  to 
indemnify  the  broker  against  any  liability 
incurred  by  him  under  those  rules,  unless  the 
rules  relied  oh  by  the  broker  are  either  illegal 
or  unreasonable  and  not  known  by  the  prin 
cipal.     Harlter  v.  Edwards  (App.),  147 

See  Marine  Insubanob. 

Prison — gaoler:  warrant  of  commitment :  action 
for  false  imprisonment :  gaoler  protected  by 
warrant:  summary  jurisdiction  rules,  1880, 
sehed.  part  I,  form  27  :  summary  jurisdiction 
act,  1879  (42  ^  43  Vict.  e.  49),  ss.  5,  21,  29  .- 
summary  jurisdicUon  act,  1884  (47  ^48  Viot, 
c,  43),  s.  12  .'  summary  jurisdiction  act,  1848 
(11  I  12  Viet.  c.  43),  *.  21]— A  warrant  of 
commitment  issued  by  a  Court  of  competent 
jurisdiction  and  valid  on  the  face  of  it  pro- 
tects the  keeper  of  the  prison  to  whom  it  is 
directed,  who  obeys  it  according  to  its  terms, 
against  an  action  for  false  imprisonment  by 
the  person  ordered  to  be  imprisoned.  Hender- 
son V.  Preston  (App.),  607 

The  plaintiff  was  on  the  24th  of  August  sen- 
tenced by  a  Court  of  summary  jurisdiction  to 
be  imprisoned  for  seven  days,  and  on  that  day 
a  warrant  of  commitment  in  the  form  pre- 
scribed by  the  Summary  Jurisdiction  Bules, 
1879,  was  made  out,  directing  the  defendant, 
the  keeper  of  a  prison,  to  imprison  the  plain- 
tiff for  the  space  of  seven  days.  The  plaintiff 
was  taken  into  custody  on  the  same  day,  but 
was  not  delivered  into  the  custody  of  the  de- 
fendant until  the  25th  of  August.  The  plain- 
tiff was  detained  in  custody  by  the  defendant 
for  seven  days  from  the  25th  of  August — 
namely,  until  the  31st  of  August : — Held,  that 
the  defendant  was  protects  by  the  warrant, 
and  was  not  liable  to  an  action  by  the  plaintiff 
for  false  imprisonment  on  the  31st  of  Aug^t. 
Ibid. 

Privileged  Communioationi.    See  Practiob. 

Probate  Duty.    See  Rbvbnue. 

Profits.    See  Keyenub. 

Prohibition — cminty  court:    committal   order: 

J-t^ ^^j.      toon    /!>rt     A.  oo     T7?_a     _    /»n\     -     » 
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Proliibitioa  (oontinaed>- 

A  County  Court  Judge  sat,  for  the  purpose  of 
hearing  summonses  for  committal  under  the 
provisions  of  section  6  of  the  Debtors  Act, 
1869  (3S  k  83  Vict.  c.  62),  and  for  aU  business 
except  jury  cases,  in  a  small  room  which  he 
also  used  at  other  times  as  his  private  room ; 
it  communicated  with  a  larger  room,  where 
was  the  usual  raised  bench  and  jury-box,  by 
a  door  which  was  kept  open  during  the  hear- 
ing of  these  summonses,  and  the  names  of 
the  parties  were,  if  necessary,  called  in  the 
larger  room.  The  public  had  access  to  the 
smaller  room  as  well  as  the  larger: — ffeld, 
that  orders  for  committal  made  under  these 
circumstances  were  not  made  in  open  Court, 
and  that  they  could  not  be  enforced.    Ibid. 

See  County  Court;  Match's  Coubt; 

Patent;  Practioe;  Rbcbivbb. 


ProaiMory  Vote— witA  contempuraneaui  hiU  of 
sale :  validity :  defMuanee  ;  hUls  of  gale  act, 
1878  (41  ^  42  Vict,  e.  81),  «.  10]— A  promis- 
sory  note,  identical  in  dates  and  figures  with 
a  bill  of  sale  for  which  it  was  given  as  a  col* 
lateral  security,  contained  a  stipulation  which 
amounted  to  a  defeasance  of  the  bill  of  sale 
within  the  meaning  of  the  Bills  of  Sale  Act, 
1878,  s.  10  i^Held,  reversing  the  decision  of 
the  County  Court  Judge,  that  the  promissory 
note  was  not  thereby  rendered  invalid. 
Monetary  Advance  Co,  v.  Cater^  468 

—.-.  See  Revenue  ;  Stamp  Duty. 

ProseoBtioB.    See  Bankbuptot. 

PabUeatioB.    See  Libel. 

Publie  JL99li2b.~-rural  tanitary  authority  :  limi- 
tation nf  action:  guardiant  of  the  poor: 
publie  health  act,  1876  (38  #39  Met.  e.  56),  s, 
9:  22  4-  23  llct.  e,  49.  «.  1]— The  limitation 
of  a  hiUf  year  and  three  months  imposed  by 
the  Poor  Law  Act  (22  &  23  Vict.  c.  49)  on 
the  recovery  of  *'  any  debt  incurred  by  guar- 
dians of  unions,'*  when  read  with  the  recital 
as  to  debts  incurred  in  the  administration  of 
the  laws  for  the  relief  of  the  poor,  does  not 
apply  to  debts  arising  out  of  contracts  for 
works  made  by  guardians  as  rural  sanitary 
authority  under  the  Public  Health  Act,  1876. 
Dearie  v.  Guardians  of  JPetersfiM  Union 
(App.).  640 

(88  &  39  Vict.  c.  66),  ss.  13,  16,  18,  160, 

and  207:  local  government:  sewers:  vest* 
ing  in  local  authority :  sewer  made  for  profit : 
liability  of  frontagers  to  sewer  private  street : 
alteration  of  sufficient  drainage  system. 
Bonella  v.  Local  Board  of  Health  <if  TmcJken- 
h4m,    Holmci  v.  Same  (App.)  (M.0. 1),  174 


See  Abbitbatxon  ;  Local  Gotebhmekt 

Acts;  Bates. 

QBBre  Impedit.    See  Adyowbon. 

SaUway— M^tf ;  highway :  liaMKty  qfrmikcef 
company  to  repair  roadway  orer  Inridge :  rail- 
way t  claueet  comoUdaticn  act,  1846  (8  4>  9 
Vict,  e.  20),  M.  46,  63,  and  66]-8ection  46  of 
the  Railways  Clauses  Consolidation  Act,  1845, 
which  provides  that  where  a  line  of  railwaj 
crosses  any  turnpike  road  or  public  highwaj, 
either  such  road  shall  be  carried  over  the 
railway,  or  the  railway  shall  be  carried  over 
such  road,  by  means  of  a  bridge,  "  and  such 
bridge,  with  the  immediate  approaches,  sod 
all  other  necessary  works  connected  therewith, 
shall  be  executed  and  at  all  times  thereafter 
maintained  at  the  expense  of  the  companj/' 
applies  to  the  roadway  which  is  carried  over 
the  bridge  as  well  as  the  structure  of  the 
bridge,  and  the  company  are  bomid  to  main- 
tain the  metalling  and  paving  of  the  load 
which  is  carried  over  the  structure  of  the 
bridge.  Mayor  ^e.  of  Bury  v.  ZofMuitrf 
and  Torkthire  Railway  Co.  (App.),  280 

It  is  immaterial  that  the  level  of  the  road  has 
not  been  altered  by  the  company.    Ibid. 

The  North  Staffardihire  JRaikcay  Company  v. 
Dale  (8  E.  ft  B.  836;  27  Law  J.  Bep.  M.G. 
147)  and  The  NeweadU  and  Leek  Turnfik 
Trueteee  or  Leech  v.  The  North  Staffordshire 
Railway  Company  (6  HorL  &  N.  160 ;  29  Law 
J.  Bep.  M.C.  160)  followed  and  approved. 
Ibid. 

-—  company :  passenger  :  coMement :  Ueenee: 
power  ofraihwiy  company  to  remote  from  prt- 
mius :  failure  to  produce  ^i^]— The  plaintiff 
I»dd  the  fare  for,  and  received,  a  railway 
ticket,  and  became  a  passenger  by  the  defen- 
dants' railway.  The  ticket  was  stated  to  be 
issued  subject  to  certain  conditions,  by  which, 
amongst  other  things,  it  vras  provided  that 
every  passenger  shotld  deliver  up  his  ticket 
whenever  required  to  do  so,  and  on  failore 
should  be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally  started. 
In  the  oourse  of  the  journey  for  wbidi  the 
ticket  was  taken  the  plaintiff  lost  the  ticket, 
and  failed,  when  required,  to  deliver  it  niv 
and  refused  to  pay  the  full  fare  for  & 
journey.  Thereupon  the  defendants  removed 
the  plaintiiS  from  their  railway  carriage  and 
premises  i^Beld^  in  an  action  for  assault  and 
false  imprisonment,  that  the  relation  between 
the  plaintiff  and  defendants  was  that  of  par- 
ties to  a  contract  for  the  carriage  of  a  passen- 
ffer,  and  there  being  no  condition  inoonxnated 
in  the  contract  empowering  the  defendants  to 
remove  the  plainti^  the  defendants  bad  no 
power  to  do  so.  Butler  v.  MancMester,  Shtf- 
Jield^  and  Lincolnshire  Rail,  Co.  (App-X  ^^ 

Wood  V.  Leadbitter  (13  Mee.  &  W.  838 ;  14  Law 
J.  Rep.  Exch.  161)  distinguished.    Ibid. 
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Bailway  (oontinaed) — 

company:    ohUgation    to  fefuce: 


Utel 


orouing:  dimetuumi  qf  gates:  ttray  hortas: 
raUmayt  elanses  contoUdatUm  act,  1846  (8 
Viet,  0.  20),  M.  47  and  68]— The  duty  of  a 
company  whose  railway  crosses  a  pablic  road 
at  a  level  is,  under  section  47  of  the  Railways 
Glauses  Consolidation  Act,  1845,  to  erect  and 
maintain  gates  of  such  dimensions  and  con- 
struction as,  when  opened  to  the  road  or 
closed  upon  it,  will  fence  in  the  railway  and 
prevent  from  entering  upon  it  cattle  and 
horses  passing  along  the  road,  having  regard 
to  their  natural  tendency  to  stray.  Charman 
V.  South  Eoitem  Rail.  Co,  (App.),  697 
A  company  which  had,  in  addition  to  broad 
gates  for  carriages,  horses,  and  cattle,  erected 
narrow  gates  for  foot-passengers,  held,  on 
proof  of  the  inefficiency  of  one  of  the  narrow 
gates  to  exclude  horses  and  cattle  from  the 
railway,  liable  to  the  owner  of  horses  straying 
on  the  road  and  breaking  through  them. 
Ibid. 


passenger.    See  Neolioekob. 

See  Cabbies. 

BailwajB  Clauiei  Act.    See  Compensation. 

ftMXM-^hanJtruptey :  priority  of  debts:  hank' 
rvptey  act,  1883,  #.  40,  tubs.  1  (a);  public 
health  act,  1876,  s.  211]— On  the  17th  of 
January,  1887,  T.  was  adjudicated  bankrupt 
on  his  own  petition,  and  the  official  receiver 
was  appointed  trustee.  At  the  date  of  the 
petition  the  bankrupt  was  in  occupation  of  a 
shop  which  he  held  under  a  lease  for  a  term 
of  years.  The  trustee  did  not  disclaim  the 
lease,  but  on  the  1st  of  February  sold  the 
premises  to  a  brother  of  the  bankrupt.  The 
bankrupt  remained  in  occupation  of  the  pre- 
mises until  the  1st  of  Febraary,  and  continued 
after  that  date  to  occupy  them  under  an  ar- 
rangement with  his  brother.  At  the  date  of 
the  petition  there  was  due  to  the  local  board 
the  amount  of  a  rate  made  in  October,  1886, 
for  the  six  months  ending  the  25th  of  March, 
1887.  The  trustee  claimed  to  be  liable  only 
for  the  proportion  of  the  rate  due  to  the  date 
of  the  sale  of  the  premises : — Held,  that  the 
estate  of  the  bankrupt  was  liable  to  pay  the 
rate  for  the  whole  of  the  six  months  ending 
the  25th  of  March,  1887»  as  a  preferentiid 
debt  under  section  40,  sub-section  1  (0)  of 
the  Bankruptcy  Act,  1883,  and  that  the  trus- 
tee was  not  relieved  by  section  211  of  the 
Public  Health  Act,  1875,  from  payment  of  the 
proportion  of  the  rate  from  the  date  of  the 
sale.  In  re  Thomas ;  em  parte  Tstradyfodtog 
Local  Board,  39 

Bating — Metropolis :  appeals :  assessment  com- 
mittee:  provisional  Ubt:    special   sessions: 
Yalaation  (Metropolis)  Act,   1869  (32  k  33 
Vol.  57.— Q.B.  Index. 


Vict.  c.  67),  ss.  46  and  47. 
mittee  of  Fulham  Union  v. 
686 
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Assessment  Com- 
WelU  (M.C.  112), 


Rati — damage  by.    See  Ship. 

Seal  Property.    See  Revenue. 

Beoeipt.    See  Bill  of  Sale. 

BeotlTor — equitable  execution:  contingent  inte- 
rest :  fund  in  the  absolute  control  of  trustees  : 
proh^ition] — A  plaintiff  having  recovered 
judgment  in  an  action  in  a  County  Court 
obtained  an  order  appointing  a  receiver  of  the 
income  of  a  sum  in  the  hands  of  the  executors 
of  a  will,  by  the  terms  of  which  the  executors 
were  authorised  to  pay  or  apply  the  whole  or 
any  part  of  such  income,  in  such  manner  as 
they  in  all  respects  should  think  proper,  to  or 
for  the  benefit  of  the  defendant  in  the  action. 
The  same  order  also  directed  the  executors  to 
pay  over  half-yearly  to  the  receiver  a  specified 
portion  of  the  said  income  until  the  judgment 
debt  should  be  satisfied.  Upon  application 
by  the  executors  for  prohibition, — Ifeld,  that 
the  County  Court  Judge  had  no  jurisdiction 
to  make  the  order  for  the  receiver  of  the 
income,  the  defendant's  interest  in  which  was 
wholly  contingent ;  and  that  no  order  to  pay 
could  be  made  against  the  trustees  who  were 
strangers  to  the  action.  Held  also,  that  the 
proper  remedy  of  the  executors  against  the 
order  was  by  applying  for  prohibition.  Reg. 
V.  Judge  of  the  County  Court  of  Lincolnshire 
and  Dixon,  136 

See  Landlobd  and  Tenant. 

Beforenoe.    See  Abbitbation. 

Begiitrar.    See  Bankbuptct. 

Begistrar  of  Joint-Stoek  Oompaniei.  See  Man- 
damus. 


BegiitratioiL    See  Bill  of  Sale;  Company; 
Pabliament. 


Belief.    See  Landlobd  and  Tenant. 
Bemitti&g  Action.    See  Pbactioe. 
Bmumoration  Act.  SeeSoLiciTOBANDOuBNT. 
Beat.    See  Lbssob  and  Lbbbeb. 
Bontoharge.    See  Company. 
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SMidMkM.    See  Pabuamsht. 
Bettraint  of  Trade.    See  Conbpibact. 
Xoteiner.    See  Solicitob  and  Client. 
Betnmiiig  OAoer.    See  Municipal  Cobpoba- 

TION. 

Bi9W9RXL%— customs  and  inland  revenue  act,  1885 
(48  4-  49  Vict,  0.  51),  #.  11.  suh-s.  3  .•  i/i* 
sHtvtion  ofewil  engineers :  liability  to  duty : 
exemption :  property  or  income  applied  to  pro- 
motion of  edneation  or  soience]^The  Institn- 
tion  of  Civil  Engineera,  the  property  and 
income  of  which  is  appropriated  and  implied 
to  the  general  advancement  of  mechanical 
science,  and  more  particularly  the  promotion 
of  that  species  of  knowledge  which  consti- 
tutes the  profession  of  a  civil  engineer,  is  an 
institution  for  the  promotion  of  education, 
literature,  science,  or  the  line  arts  within  the 
exemption  in  section  11,  sub-section  3,  of  the 
Customs  and  Inland  Revenue  Act,  1885,  and 
is  not  subject  to  the  duty  imposed  by  sec- 
tion 11  upon  the  annual  value,  income,  or 
profits  of  property  belonging  to  any  body, 
corporate  or  unincorporate : — So  held,  per 
LOBD  EsHBB,  M.R.,  and  Fby,  L.J. ;  Lopes, 
L.J.,  dissentiente.  In  the  Matter  of  Jhtty 
%pon  the  EttaU  rf  the  Institution  of  Civil 
Engineers  (App.),  353 

— .  Customs  and  Inland  Revenue  Act,  1887 
(50  &  51  Vict.  c.  15),  s.  4:  jurisdiction  of 
magistrate  to  hear  Information  :  restriction  of 
amount  of  moisture  in  tobacco.  Hey.  v.  Sir 
James  Ingham  {Metropolitan  Police  Magis- 
trate) (M.C.  87),  576 

income  tax  act,  5  ,|'  6  Tlct.  c.  36.  *.  133  .• 

time  within  which  application  for  abatement 
to  be  made:  "within  or  at  the  end  of  the 
year : "  refutal  to  mahe  order  for  repayment : 
mandamus"]— IhG  Income  Tax  Act  (5  &  6  Vict, 
c.  35),  s.  133,  provides  that  «*  if  within  or  at 
the  end  of  the  year  current  at  the  time  of 
making  any  assessment  under  this  Act,  or  at 
the  end  of  any  year  when  such  assessment 
ought  to  have  been  made,  any  person  charged 
to  the  duties  contained  in  Schedule  D.  .  .  . 
shall  find,  and  shall  prove  to  the  satisfaction 
of  the  commissioners  by  whom  the  assessment 
was  made,  that  his  profits  and  gains  during 
such  year  for  which  the  computation  was 
made  fell  short  of  the  sum "  computed,  the 
commissioners  may  amend  the  assessment, 
and  certify  to  the  oommissioners  for  special 
purposes  the  amount  of  the  sum  overpaid, 
"  and  thereupon  the  said  last-mentioned  com- 
missioners shall  issue  an  order  for  the  repay- 
ment, of  such  sum."  A  company  applied  under 
this  section  for  a  return  of  duties  paid  for 


three  sucoeasive  preceding  yean,  apd  after 
hearing  evidence  the  district  commissioiieTs 
amended  the  aasessment  for  these  yeeis,  and 
isBued  three  certificates  to  the  special  com- 
miaaioners  certifying  the  amount  bo  overpaid. 
The  spCMoial  oommisBlonerB  had  laid  down  an 
office  rule  that  no  such  application  should  be 
heard  or  certificate  would  be  acted  on  by 
them  where  the  application  was  made  more 
than  a  year  after  the  year  current  at  the  time 
of  making  the  assessment,  and  issued  their 
order  in  accordance  with  such  rule  for  repay* 
ment  of  the  amount  overpaid  in  the  last  year, 
and  refused  to  do  so  in  respect  of  the  two 
preceding  yeBXB.—Held,  that  a  mandamM 
was  the  proper  remedy  to  compel  the  special 
commissioners  to  issue  orders  for  the  repay- 
ment of  the  two  last-mentioned  amounts. 
Held  also,  that  the  words  "  at  the  end  of  the 
year  "  in  section  133  do  not  mean  either  at 
any  time  after  the  end  of  the  year  or  any 
fixed  period  within  which  any  particular  case 
must  be  found  and  proved,  but  as  soon  after 
the  end  of  the  year  as  any  person  by  the  nae 
of  due  exertion  could,  having  regard  to  the 
circumstances  of  each  particular  case,  hare 
found  and  proved  the  overpayment.  EM 
also  (reversing  the  Queen's  Bench  Division,  p. 
337),  per  Lobd  Eshkb,  M.R.  (Lindlby,  LJ., 
dttb,\  that  jurisdiction  is  given  to  the  dia- 
trict  commissioners  by  section  133  to  decide 
whether  each  particular  case  has  been  foosd 
and  proved  within  the  time  fixed  by  the  sec- 
tion as  interpreted  by  the  Court,  and  that 
there  is  no  appeal  from  snch  decision.  Be$. 
V.  Commissioners  for  Special  Purposes  sf  tt^ 
Imeome  Tax.  Ex  parte  Cape  Coppor  Mimnff 
Co.  {Lim.)  (App.),  613 

income  tax:  business  carried  on  abroad: 

partner  resident  in  England:  liabiHtif  rf 
partner  to  income  tax  in  respect  of  profits  tf 
business  not  received  in  England:  5^6  Fi^. 
c.  36.  88.  100,  106,  and  108 ;  16  ^  17  ViO, 
c.  34.  s.  2,  schedule  2>]— A  partner  in  a  fim 
which  carried  on  business  in  Australia  resided 
solely  in  England ;  part  of  the  profits  due  to 
him  from  the  firm  was  remitted  to  England, 
but  of  the  remainder  no  part  was  reoeiv^ 
by  him  in  England  or  had  at  any  time  formed 
part  of  his  income  in  this  country  :—5<?W 
(reversing  the  Queen's  Bench  Division,  p.  70) 
(per  Lobd  Eshbb,  M.R.,  and  Lopes,  L.J.; 
Fby,  L.J.,  dissewtiente),  that  he  was  not  liable 
to  pay  income  tax  in  respect  of  the  profits 
not  remitted  to  him  in  England,  as  such  pro- 
fits could  not  be  said  to  be  profits  or  gains 
arising  or  accruing  to  a  person  residing  in  the 
United  Kingdom  from  a  trade  carried  on 
within  the  United  Kingdom  or  elsewhere, 
within  the  provisions  of  fschedule  D  of  16  * 
17  Vict.  c.  34.  s  2;  and  tliat  such  profits 
in  order  to  be  assessable  to  income  tax  mu^ 
have  been  received  in  this  country  by  the 
person  sought  to  be  charged.  Colguhoun  v 
BrooJts  (App.),  439 
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Vict.  c.  35  :  16  &  17  Vict.  c.  34,  schedule  A  : 
Lunatic  Asylums  Act,  1853  (16  &  17  Vict.  c. 
97).  Bray  (Surveyor  of  Taxes)  and  Jiu- 
Heet  of  Gfunty  of  Zanoatter  (M.C.  57),  601 


income  tax:  foreigner   resident  abroad: 

trade  exercised  within  United  Kingdom :  pro- 
Jits  :  agetit  in  receipt  of  profits :  16^17  Vict, 
c.  34 ;  5  ^-  6  llct.  c.  35.  ss.  41  afid  44]— The 
appellants,  manufacturers  of  wines  in  France, 
domiciled  and  resident  there,  through  an 
agent  resident  in  the  United  Kingdom  were 
advertised  as  sellers  of  wines,  and  through 
the  agent  were  in  the  hahit  of  making  con- 
tracts for  the  sale  to  customers  in  the  United 
Kingdom  of  wines,  which  were  forwarded 
direct  from  France  to  the  customers,  the 
latter  paying  the  cost  of  the  packing  and 
carriage  of  the  wines.  The  appellants  had 
no  hanking  account,  or  stock  of  wines,  or 
office  or  establishment  in  the  United  King- 
dom, but  their  names  appeared  on  an  inside 
door  of  the  agent's  office.  Payments  by  the 
customers  were  made  sometimes  to  the  agent 
and  transmitted  by  the  agents  to  the  appel- 
lants, and  sometimes  by  bills  of  exchange 
drawn  by  the  appellants  on  the  customers. 
The  agents  had  no  interest  in  any  sale  other 
than  their  commission  on  the  transaction : — 
Held,  that  a  '*  trade  "  was  "  exercised  within 
the  United  Kingdom  "  within  the  meaning  of 
16  &  17  Vict.  c.  34.  8.  2,  schedule  D,  in 
respect  of  the  annual  profits  arising  from 
which  income  tax  might  be  charged.  Werle 
4r  Co-  V.  ColguJisun  (App.),  323 

l^er  Cttrtam  : — A  for«i«ynftr  nnt.  rnflidAnt  within 


overflow  of  tidal  river :  dedxustion :  16  4"  17 
VxcL  e.  34.  s.  37]— A  salt  march  beside  a  tidal 
river,  liable  to  be  flooded  at  every  tide,  but 
worth  as  pasturage  from  6«.  to  1  Of.  an  acre  per 
annum,  was  assessed  to  the  income  tax  at 
from  300Z.  to  350Z.  per  annum.  The  owner 
having  at  large  expenditure  constructed  an 
embankment,  which  excluded  the  tidal  water, 
and  thus  raised  the  value  of  the  land  to  from 
3i.  to  3i.  lOf.  an  acre  per  annum,  the  land  was 
assessed  to  the  income  tax  at  1,572/.  lOs.  The 
owner  claimed  a  deduction  from  the  new 
assessment,  under  section  37  of  16  &  17  Vict, 
c.  84,  which  provides  that  "  in  respect  of  lands, 
an  allowance  and  deduction  shall  be  made 
for  the  amount  expended  by  the  landlord  or 
owner  thereof  on  an  average  of  the  tweaty- 
one  preceding  years  in  the  making  or  repair- 
ing of  sea  walls  or  other  embankments  neces- 
sary for  the  preservation  or  protection  of  such 
lands  against  the  encroachment  or  overflow- 
ing of  the  sea  or  any  tidal  river":— -HeW 
(affirming  the  judgment  of  the  Divisional  Court, 
ante,  p.  184),  that  as  the  embankment  was  not 
made  or  required  to  protect  the  land  in  its 
then  condition,  but  to  render  the  land,  which 
had  already  been  assessed  to  the  income  tax 
as  worth  something,  a  new  and  more  valuable 
property,  the  owner  was  not  entitled  to  a 
deduction  under  the  section.  Hesketh  v. 
Bray  (Surveyor  of  Taxes)  (App.),  633 

income  tax :  tithe  commutation  rentoharge  : 

annual  value :  deduction  of  necessary  costs  of 
collection :  income  tax  acts,  1842  (5^6  Vict. 
c.  35)  and  1863  (16  ^  17  Vict.  c.  34)]— For 
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was  done  by  the  sheriff  for  the  purpose  of 
increasing,  and  did  in  fact  increase,  the  sell- 
ing value  of  the  com : — Held  (per  Cave,  J., 
and  Smith,  J.)*  that  the  sheriff  had  no  power 
to  incur  this  expense,  and  therefore  was  not 
entitled  to  the  same  as  costs  of  the  execution 
under  section  46  of  the  Bankruptcy  Act,  1883. 
Jn  re  Woodham  ;  ex  parte  dander,  46 

under-sheriff,  UabiUty  of,  after  death  of 

sheriff :  cause  of  action :  money  had  and  re- 
ceived :  proceeds  of  sale  of  execution :  3  Oeo.  1. 
c,  15.  s.  8] — An  under-isheriff,  if  the  sheriff 
should  die  during  his  year  of  office,  is  re- 
sponsible, under  8  Geo.  1.  c.  15.  s.  8,  for  the 
execution  of  the  office  of  sheriff  until  another 
is  appointed,  to  the  same  extent  as  if  he  were 
the  sheriff ;  and,  consequently,  an  action  for 
money  had  and  received  will  lie  against  him 
or  his  executors  to  recover  the  proceeds  of  a 
sale  of  goods  taken  in  execution  under  a  writ 
of  fieri  facias  before  the  death  of  the  sheriff. 
Gloucestershire  Banking  Co,  v.  Edwards 
(App.),  51 

Ship — hill  of  lading,  contract  contained  in  :  dc' 
soription  of  voyage:  liberty  to  call  at  any 
ports  in  any  order  :  deviation  :  bills  of  lading 
act  (18  ^  19  Vict.  0,  111),  *.  1]— The  pro- 
perty in  goods  shipped  in  a  general  ship  for 
delivery  at  Dunkirk,  under  a  bill  of  lading 
which  stated  that  the  ship  was  then  lying  at 
Fiume  bound  for  Dunkirk,  with  liberty  to 
call  at  any  ports  in  any  order,  was  transferred 
by  the  shipper  to  the  plaintiffs  by  indorse- 
ment of  the  bill  of  lading.  The  ship,  instead 
of  proceeding  to  Dunkirk,  sailed  for  Glasgow, 
and  was  lost  by  a  peril  of  the  seas  in  the 
Clyde.  The  plaintiffs  sued  the  shipowners 
for  non-delivery  of  the  goods.  At  the  trial 
of  the  action  evidence  was  given  to  shew 
that  the  goods  had  been  shipped  upon  the 
terms  that  the  ship  might  proceed  to  Glasgow 
before  proceeding  to  Dunkirk : — Held,  that 
this  evidence  was  inadmissible  to  vary,  as 
between  the  plaintiffs  and  defendants,  the 
terms  of  the  written  contract  contained  in 
the  bill  of  lading,  the  true  construction  of 
which  was  that  the  goods  were  contracted  to 
be  carried  upon  a  voyage  from  Fiume  to 
Dunkirk,  with  liberty  only  to  call  at  ports 
substantially  on  the  course  of  that  voyage; 
that  the  ship  had  consequently,  under  the 
circumstances,  deviated  from  that  voyage,  and 
that  the  defendants  therefore  were  not  pro- 
tected from  liability  for  the  non-delivery  of 
the  goods  by  the  usual  clause  in  the  bill  of 
lading  as  to  excepted  perils.  Leduo  Jf  ^o-  v. 
Ward  (App.),  379 

cJiarter-party  :    bill  oj  lading  :    excepted 

verils :  "  dangers  and  aoeidents  of  tJia  seas  "  ; 
ttiiiA  amitued  throuah  bv  rats:  damaae  to  ca/rao 


charter-party  and  bills  of  lading.  Both  in 
the  charter-party  and  in  the  bills  of  lading 
**  dangers  and  accidents  of  the  seas "  were 
excepted  perils.  During  the  voyage  rats 
gnawed  a  hole  through  a  pipe  connected  with 
a  bath-room,  and  sea-water  passing  through 
the  hole  damaged  the  cargo.  All  reasonable 
precautions  had  been  taken  by  the  defendants, 
both  during  the  shipment  of  the  cargo  and 
during  the  voyage,  to  keep  down  the  rats : — 
Held,  that  the  proximate  cause  of  the  loss 
was  the  incursion  of  the  sea,  that  such  incur- 
sion was  a  danger  or  accident  of  the  seas 
within  the  exceptions  in  the  charter-party  and 
bills  of  lading,  and  that  inasmuch  as  it  was 
not  due  to  any  negligence  of  the  defendants 
the  plaintiffs  could  not  recover.  Hamilton, 
Fraser  ^  Co.  v.  Pandorf  J^  Co.  (H.L.),  24 


—  charter-party :  customary  manner  of  load- 
ing :  construction  of  charter-party  with  refer- 
ence to  port  of  loading :  detention  :  demurrage] 
— By  a  charter-party  the  ship  was  to  proceed 
to  Bilbao,  and  there  load  in  the  customary 
manner  in  regular  steamer  turn,  where  and  as 
ordered  by  the  agent  of  the  freighter,  a  cargo 
of  iron  ore;  four  hundred  tons  per  working 
day,  weather  permitting,  to  be  allowed  for 
loading,  and  all  demurrage  over  and  above 
the  said  days  at  the  rate  of  \2s.  ^d.  per  hour, 
no  demurrage  to  be  paid  in  case  of  any  hands 
striking  work,  frosts,  or  floods,  which  might 
hinder  the  loading  of  the  vessel.  The  port 
of  Bilbao  was  on  a  river  where  there  were  a 
number  of  wharves,  and  the  iron  ore  was 
brought  down  to  the  wharves  by  railways 
from  storing  places  five  miles  off,  and  loaded 
direct  from  the  railway  trucks  into  the  ship 
by  means  of  shoots,  there  being  no  storing 
places  at  the  wharves.  Ships,  however,  were 
sometimes  loaded  while  lying  out  in  the  river 
from  barges  which  brought  the  ore  from 
storing  places  higher  up  the  river.  The  ship 
was  ordered  to  San  Nicholas  wharf  to  load, 
and  she  was  there  loaded  under  a  shoot  with 
ore  brought  down  by  rail  as  above-mentioned. 
In  consequence  of  heavy  rains  at  the  storing 
places,  and  in  consequence  of  the  men  who 
were  loading  the  ore  into  the  railway  trucks 
there  refusing  to  work  from  fear  of  the 
cholera,  delay  occurred  and  the  ship  was  de- 
tained waiting  for  her  cargo  : — Held,  without 
deciding  whether  the  refusal  of  the  men  to 
work  came  within  the  exception  in  the  de- 
murrage clause  of  "hands  striking  work," 
that  neither  the  state  of  the  weather  nor  the 
refusal  of  the  men  to  work  hindered  the 
*•  loading,"  inasmuch  as  both  those  causes  of 
delay  operated  before  the  ore  arrived  at  the 
place  of  loading,  and  the  nature  of  the  port 
was  not  such  that  the  only  possible  mode  of 
loading  the  ship  was  by  bringing  the  ore  by 
railway  from  the  storlntr  places  five  miles  off. 


Digitized  by 


Qoo^^ 


37    Law    J.  Rep.   Q.B.    (Exch.   Ch.)    166). 
Stephens  v.  Harris  ^  Co.  (App.),  203 


general  average :  landing  part  of  cargo : 

subsequent  jettison  ofpwrt  of  cargo  on  hoard : 
general  a/oerage  loss :  linhility  of  paH  landed 
to  general  a/rerage  eontributwm] — The  plain- 
tiffs* steamship  took  the  ground  when  on  a 
voyage  to  London  with  a  general  cargo  in- 
cluding certain  specie  of  the  defendants. 
The  specie  was  landed  on  an  island  in  charge 
of  the  purser.  Qn  the  following  day  there 
was  a  jettison  of  the  cargo  in  circumstances 
amounting  to  a  general  average  loss.  The 
ship  floated  and  could  have  carried  the  specie, 
but  by  an  agreement  between  the  plaintiffs 
and  defendants  the  specie  was  escorted  in 
charge  of  the  Brazilian  Customs  to  Bahia, 
whence  it  was  carried  in  another  steamer  to 
London.  The  plaintiffs  contended  that  the 
defendants,  as  owners  of  the  specie,  were 
liable  to  contribution  by  way  of  general  aver- 
age:— Held,  that  the  inference  of  &ct  was 
that  the  specie  was  landed,  not  as  a  means 
of  securing  the  common  safety  of  the  ship 
and  cargo,  but  in  order  to  save  the  specie 
itself,  and  therefore,  that  as  the  specie  was 
not  subject  to  the  peril  which  occasioned  the 
jettison,  it  was  not  liable  to  contribution  by 
way  of  general  average.  Royal  Mail  Steam- 
packet  Co,  v.  EngUsh  Bank  of  Bio  de  Janeiro 
CUm.},  31 

^-^  mortgage:  mortgagee  in  possession:  right 
to  freight^—ln  October,  1883,  W.  mortgaged 
to  the  plaintiffs  certain  shares  in  a  ship.  Sub- 
sequently W.,  who  was  captain  and  ship's 
husband  of  the  ship,  incurred  liabilities  to 
the  defendants  for  goods  supplied  to  and  dis- 
bursements made  for  the  ship.  In  March, 
1886,  the  ship  was  chartered  for  a  voyage 
from  Montreal  to  Liverpool,  the  freight  being 
payable  one-third  at  Quebec  and  two-thirds 
on  right  delivery  of  the  cargo  in  Liverpool. 
Immediately  upon  arrival  of  the  ship  in 
Liverpool,  the  plaintiffs  took  possession  and 
gave  notice  to  the  owners  of  the  cargo  to  pay 
the  freight  to  them.  The  defendants  after- 
wards obtained  judgment  against  W.  and 
obtained  garnishee  orders  upon  the  receivers 
of  the  cargo  attaching  the  freight  due  from 
them  I—Held,  by  Smith,  J.,  that  the  defen- 
dants had  no  right  to  the  freight  as  against 
the  plaintiffs.    Japp  v.  Campbell,  79 


See  Marine  Insueancb. 

Signature.    See  Municipal  Corporation. 
Blandw.    See  Husband  and  Wife. 


of  court :  judge  of  high  court :  jurisdiction  to 
order  delivery  :  business  assigned  to  chancery 
division :  judicature  act,  1873  (36  Jf  37  Viet, 
c.  66),  s.  16] — The  jurisdiction  vested  in  the 
Lord  Chancellor  and  the  Master  of  the  Bolls, 
under  6  &  7  Vict.  c.  73.  s.  37,  to  order  delivery 
of  a  solicitor's  bill  of  costs  for  taxation,  has 
been  transferred  by  section  16  of  the  Judi- 
cature Act,  1873,  to  the  High  Court,  and  may 
be  exercised  by  any  Judge  of  that  Court; 
but  where  the  bill  is  in  respect  of  business 
no  part  of  which  has  been  transacted  in  any 
Court>  the  application  for  an  order  for  delivery 
is  to  be  made  in  the  Chancery  Division,  it 
being  a  matter  assigned  to  that  Division  under 
the  provisions  of  section  34,  sub-section  2,  of 
the  Judicature  Act,  1873  :—So  held,  per  Fry, 
L.J.,  and  Lopes,  L.J. ;  Lord  Esher,  M.R., 
dissentients    In  re  Pollard  (App.),  273 

— -  attachment :  contempt  of  court :  inter- 
ference  with  tlie  administration  of  justice'] — 
After  an  application  had  been  disposed  of  by 
the  Judge  in  chambers,  the  appellant,  a  soli- 
citor, when  he  had  left  the  Judge's  chambers, 
used  insulting  language  towards  the  solicitor 
on  the  other  side,  and  almost  if  not  actually 
assaulted  him :  —Held,  that  the  appellant  had 
been  guilty  of  a  contempt  of  the  Court,  inas- 
much as  the  insults  were  a  gross  interference 
with  the  administration  of  justice,  and  that 
the  Judge  sitting  in  Court  had  power  to 
commit  him  to  prison  for  such  contempt. 
In  re  Johnson  (App.),  1 

privilege  to  sue  in  high  court:   remitted 

action:  costs:  county  court  acts,  1849  (12  ^ 
13  Vict,  c.  101),*.  18;  and  1867  (30  ^  31 
llet.  c.  142),  ss,  5  and  34J— The  privilege  of 
a  solicitor  to  sue  in  the  High  Court  is  de- 
stroyed by  the  provisions  of  sections  5  and  34 
of  the  County  Court  Act,  1867,  coupled  with 
section  18  of  the  Act  of  1849.  Blair  v.  Eisler, 
512 


See  Practice. 

Solieitor  and  Client — bill  of  costs :  sale  by  auc- 
tion :  scale  fee  for  "  conducting  sale  " :  com- 
mission to  auctioneer  paid  by  client :  soUeitors' 
remuneration  act,  1881  (44  <f  45  Viet,  c.  44), 
s.  2  :  general  order,  August,  1882,  clause  2  (a), 
schedule  1,  part  1,  rule  11]— An  estate  was 
sold  in  lots  by  public  auction,  and  the  auc- 
tioneer's commission  was  paid  by  the  vendor. 
Upon  the  taxation  of  the  bill  of  costs  of  the 
vendor's  solicitor  in  respect  of  the  business 
done  by  him  in  coimection  with  the  sale,  the 
Master  allowed  the  solicitor  the  scale  fee 
provided  by  schedule  1,  part  1,  to  the  General 
Order,  August,  1882,  under  the  Solicitors* 
Remuneration  Act,  1881,  for  "deducing  title," 


Digitized  by 


Qoo^^ 


rule  11  from  charging  the  scale  fee  for  "oon- 
docting**  the  sale,  inasmuch  as  the  auc- 
tioneer's commission  had  been  paid  by  the 
client)  the  Master  disallowed  all  other  items 
of  charges : — Held^  that  the  decision  of  the 
Master  was  right,  for,  in  the  absence  of  an 
agreement  between  the  solicitor  and  his 
client,  the  solicitor  was  only  entitled  to  be 
paid  the  scale  fees,  so  that  if  he  was  not  en- 
titled to  the  scale  fee,  he  was  not  entitled  to 
any  remuneration  for  any  portion  of  the  work 
covered  by  the  fee.  In  re  WUUamton  Nero- 
bould  ;  ex  parte  Bailward  (App.),  41 

In  re  Fhld  (54  Law  J.  Rep.  Cbanc.  661 ;  Law 
Rep.  29  Ch.  D.  608)  followed.    Ibid. 

In  re  Faulkner  (66  Law  J.  Rep.  Chanc.  1011 ; 
Law  Rep.  36  Ch.  D.  566)  disapproved.    Ibid. 

retainer :  autlwrity  of  tolicitor  to  contest 

interpleader  is9ue']'-'The  retainer  of  a  solicitor 
to  bring  an  action  does  not  authorise  him  to 
contest  an  interpleader  issue  as  to  the  pro- 
perty in  goods  seized  under  the  execution. 
Jamet  y.  MichTiell,  113 


Stock  Exchange.    See  Company  ;   Principal 
AND  Agent. 


Stoppage  in  Tnuuitn.    See  Vendor  and  Yen- 
deb. 

Submission— revocation  of.    See  Arbitration. 

See  Arbitration  ;  Practice. 

Snpport— right  to.    See  Canal  Company. 

Surrender.    See  Landlord  and  Tenant. 

Taxation.    See  Solicitors  Act. 

Telegram.    See  Mayor's  Court. 

Tender.    See  Practice. 


Speoidc   Performance. 
Wipe. 


See    Husband    and 


Specification.    See  Patent. 
Stamp.    See  Mandamus. 

Stamp  Jiutj— agreement  or  promissory  note: 
33  4-  34  Viet.  c.  97.  s.  49,  and  schedule 
** promissory  note  " ;  agreement  or  policy  of 
insurance :  same  aoty  schedule  "policy  of  in- 
surance "  ;  iTUuranee  company'] — First  ease  : 
A  policy  of  assurance  providing  for  payment 
of  100/.  on  the  18th  of  May,  1967,  or,  upon 
notice  by  the  assured,  of  the  surrender  viiue 
of  his  policy  as  on  the  18th  of  May  last  pro- 
ceding  the  notice  to  surrender,  such  value  to  be 
fixed  according  to  specified  tables,  is  charge- 
able  with  the  stamp  duty  of  6d.  as  an  agree- 
ment, and  not  with  the  stamp  duty  of  Is.  as 
a  promissory  note  for  iOOl,  Mortgage  Insur. 
Corporation  (Lim.)  and  Commissioners  of  In- 
land  Bevenne,  174 

Second  case :  A  policy  of  assurance  upon  mort- 
gage, securing  payment  of  principal  and 
interest  to  tho  mortgagee,  the  assured,  is 
chargeable  with  the  duty  of  6d.  as  an  agree- 
ment ;  and  does  not  fall  within  the  second 
clause  of  the  schedule  to  the  Act  (Policy  of 
Insurance),  which  assesses  the  duty  of  Id. 
for  any  "  payment  agreed  to  be  made  .... 
by  way  of  indemnity  against  loss  or  damage 
of  or  to  any  property."    Ibid. 

See  Revenue 


Tiekot,  Bailwaj.    See  Railway. 
Tithe.    See  Revenue. 
Towpath.    See  Way. 
Trade.    See  Revenue. 
Trader.    See  Married  Woman. 

Trial  by  Jury— Summary  Jurisdiction  Act,  1879, 
s.  17 :  Night-poaching  Act  (9  Geo.  4.  c.  69), 
8.  1 :  "  imprisonment  for  a  term  exceeding 
three  months."  WiUiams  v.  Wynne  (M.C. 
30),  278 

Tmitoei.    See  Bankruptcy;  Receiver. 

Ultra  Virei.    See  Building  Society. 

Vendor  and  Purchaser— /^ur^rA^u^  of  a  term  : 
notice  of  covenants'] — Under  a  contract  for 
the  purchase  of  a  term,  the  purchaser  to  in- 
denmify  the  vendor  by  covenant  against  the 
covenants  of  the  lease,  the  purchaser  can 
object  to  complete  on  the  score  of  onerous 
covenants  in  the  lease  which  he  has  not  seen, 
and  which  he  has  been  given  no  opportunity 
of  inspecting.    Beeve  v.  Berridge  (App.),  266 

Hyde  v.  Wardm  (47  Law  J.  Rep.  Exch.  121; 
Law  Rep.  3  Ex.  D.  72)  followed.    Ibid. 

sale  of  goods  for  shipment  abroad :  stoppage 

in  transitu:  delivery  on  board  ship:  end  of 
transit] — The  vendees  of  certain  goods  re- 

nnpaf  An    f.^iA   vAnHnm  fn  fv\nmtm  fViAm  «  fA  fViA 
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—  *"  Allowanoes,"  643 

. «  Annual  value,"  283 

—  ••  Apputenanoei^"  198 

<*  Chattels  specifioally  described,"  141 

*'  Concerned  or  interested  in,"  648 

"Conducting  sale,"  41 

**  Contract  affecting  land,"  68 

«  Costs  of  retoence,"  488 

— -  <*  Dangers  and  accidents  of  the  seas,**  24 

"Debt  owing,"  360 

«' Defect  in  the  condition  of  the  ways, 

works,  &c.,"  686 

*•  Deviation."  879 

*«  For  the  purposes  of  the  Act,**  572 

•*  Legal  notice,"  236 

«•  Liberty  to  call  at  any  ports  in  any  order," 

879 


"  Open  Court,**  456 

—  •*  Payment,  set-off,  or  otherwise,"  606 

»—  *'  Person  who  has  superintendence  entrusted 
to  him,  699 

"  Plant,**  7 

**  Policy  of  insurance,**  174 

—  "  Promissoiy  note,"  174 

««—  **  Proper  party  to  an  actiou,**  468 

"  Purchaser,"  403 

'*  Trade  ezardsed  within  United  Kingdom,** 

323 

"  Volenti  nonfit  ia^uria,"  7,  347,  618 

**  Warranted  free  from  average  under  three 

per  cent.,  unless  general,  or  the  ship  is  stranded, 
sunk,  or  burnt,**  459 

«  Within  or  at  the  end  of  the  year,"  337,513 

Writ-~Bervice  of .    See  Pbaoticb. 

specially  indorsed.    See  Pbagtige. 

See  Peaotice. 
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